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HOUSE  OF  LORDS. 


[Law  Reports,  6  House  of  Lords  Cases,  266.] 
May,  2,  6,  S,  27,  ISIS. 

♦William  Hill  and  W.  C.  Simmons,  Appellants ;  and  [265 
Alice  Sarah  Crook  and  Ernest  William  Crook, 
Respondents.* 

WfJOr-nkgitvfMU  Children, 

The  word  "  children"  used  in  a  will  primA  facie  means  legitimate  children,  and  no 
other  moaning  can  be  given  to  it  by  any  conjectural  application  of  other  words  found 
in  the  will  and  supposed  to  show  the  testator's  intention;  there  must  be  clear  evi- 
dence of  that  intention  in  the  will  itself  to  establish  another  application  of  the  word. 

There  may  be  a  gift  to  living  illegitimate  children  as  a  class,  if  the  words  used  by 
the  testator  clearly  show  that  such  children  were  intended  to  be  the  objects  of  hia 
bounty. 

But  whether  any  such  gift  to  future  illegitimate  children  can  take  effect? 
Queer ef 

If  there  is  a  gift  to  "  children*'  as  a  class,  the  law,  if  there  is  nothing  in  the  will 
clearly  to  show  a  contrarv  intention,  will  apply  |;he  gift  to  legitimate  children  only. 

A  testator  possessed  of  leasehold  estates  spoke  in  his  will  of  J.  C.  as  his  "  son-in- 
law,**  and  devised  these  estates  to  trustees  for  the  use  of  his  "  daughter  Mary,  the 
wife  of  J.  C,"  for  her  life,  for  her  sole  and  separate  use,  independent  of  tbe  debts  or 
control  of  *'  her  present  or  any  after-taken  husband,"  and  in  several  places  in  his 
will  mentioned  /.  C.  and  his  (daughter  Mary  in  the  same  terms.  After  her  death, 
and  If  she  made  no  specific  appointment,  the  trustoes  were  to  stand  possessed  of  the 
leaseholds  in  trust  for  "  the  child  if  only  one,  or  all  the  children  if  more  than  one, 
of  my  said  daughter  M.  C."  .  .  .  .  "  But  if  there  shall  not  be  any  child  of  my  said 
daughter  M.  C.  then  over.  There  were  children  of  the  union  of  J.  0.  and  Mary 
bom  and  living  before  the  testator's  decease,  and  treated  by  him  as  his  grandchil- 
dren, but  that  union  was  not  a  lawful  marriage,  J.  C.  having  been  formerly  the  hus- 
band of  Sarah  Ann,  the  sister  of  Mary,  and  having  (with  the  knowledge  and  assent 
of  the  testator)  gone  through  the  ceremony  of  marriage  with  Mary  after  Sarah  Ann's 
death : — 

Ileldj  that  there  was  here  a  sufficient  designation  of  the  children  of  Mary  as  the 
intended  objects  of  the  testator's  bounty,  and.  that  his  gift  to  them  was  valid. 

This  was  an  appeal  against  a  decision  pronounced  by  the 
Lords  Justices  on  the  16th  of  February,  1871,  which  had 
overruled  a  demurrer  previously  allowed  by  an  order  of 
Vice- Chancellor  Stuart,  of  the  14th  of  July,  1869. 

*  Affirming  Law  Reports,  6  Ch.  811. 

7  Eng.  Rep.]  1 
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Jolin  Hillv  ott^the  'dth  of  March,  1859,  made  his  will,  the 
266]  parts^fof  .which  material  to  this  case  were  these:  "Ifor- 

five .  to**- i»y- 'son  W.  Hill,  of,  &c.,  and  to  mv  son-in-law, 
phn^OrooK,  of,  &c.,  all  sums  of  money  due  from  them  to 
*.Tfi^.V'.  .  .  "And  I  devise  and  bequeath  to  my  said  son 
*W.  H.,  and  to  W.  Simmons,  their  executors,  &c.,  all  those 
my  leasehold  messuages,  &c.,"  describing  several'in  diflFer- 
ent  places,  and  giving  them  on  various  trusts,  one  of  which 
was  the  following:  "Upon  trust  during  such  parti  of  my 
term,  estate,  and  mteresx  therein  as  my  daughter  Mary,  the 
wife  of  the  said  John  Crook,  shall  happen  to  live,  to  pay 
the  net  rents,  issues,  and  profits  of  the  said  last-mentioned 
hereditaments  and  premises  unto  her,  my  said  daughter 
Mary  Crook,  or  unto  such  person  or  persons  as  she  shall 
from  time  to  time,  after  the  same  shall  have  accrued  due,  by 
writing  under  her  hand,  notwithstanding  her  coverture, 
appoint  as  her  agent  or  agents  to  receive  the  same,  for  her 
sole,  separate,  and  exclusive  use  and  benefit,  independent  of 
her  present  or  any  after-taken  husband,  and  without  being 
liabfe  to  the  debts,  control,  or  engagements  of  any  such  hus- 
band, the  receipts  in  writing  of  ner  my  said  daughter,  not- 
withstanding her  coverture,"  being  sufficient  discharges  .  .  . 
"and,  subject  as  aforesaid,  I  direct  and  declare  that  from 
and  after  the  decease  of  my  said  daughter  Mary  Crook, 
the  last-mentioned  hereditaments  shall  ^o,  remain,  and  be 
upon  such  trusts  for  the  benefit  of  all  and  every,  or  such 
one  or  more  exclusively  of  the  other  or  others  of  the  chil- 
dren or  child  of  my  said  daughter  Mary  Crook  upon  such 
conditions,  &c.,  as  she,  my  said  daughter  Mary  Crook,  shall 
by  her  last  will  and  testament  in  writing"  appoint,  and  in 
default  of  appointment  "upon  trust  for  the  cnild,  if  only 
one,  or  all  the  children,  if  more  than  one,  of  my  said 
daughter  Mary  Crook,  who  being  a  son,"  &c.,  shall  attain 
twenty-one,  or  being  a  dau'ighter,  &c.,  "shall  either  before 
or  after  the  decease  of  my  said  daughter  Mary  Crook,  attain 
that  age  or  be  married,**'  .  .  .  "but  no  child  of  my  said 
daughter  Mary  Crook  shall  be  entitled,"  &c.,  except  under 
certain  conditions  specially  mentioned.  "And  1  declare 
that  in  case  my  said  daughter  Mary  Crook  shall  alien,"  &c., 
the  premises,  &;c.,  "  shall  devolve  upon  the  person  entitled 
thereto  next  in  order  of  succession  under  this  my  will,  as  if 
my  said  daughter  Mary  Crook  were  then  dead,  but  without 
prejudice  to  the  powers  hereinbefore  given  to  her  my  said 
daughter  in  favor  of  her  children.  But  if  there  shall  not  be 
267]  any  child  of  *my  said  daughter  Mary  Crook,"  then  to 
Emma  llill,  another  daughter  of  the  testator.     In  several 
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other  parts  of  the  will  the  daughter  Mary  was  mentioned, 
and  in  every  instance  the  words  used  were  '' my  daughter 
Mary  Crook." 

The  testator  died  on  the  22d  of  March,  1859.  John  Crook, 
spoken  of  in  the  will  as  "my  son-in-law,"  had  formerly 
been  married  to  Sarah  Ann,  one  of  the  daughters  of  the 
testator.  She  died  in  1851,  and  in  the  beginning  of  1854 
John  Crook,  with  the  full  knowledge  and  assent  of  the  tes- 
tator, went  tlirough  the  ceremony  of  marriage  with  her  sis- 
ter Mary,  the  person  referred  to  in  the  will  as  "my  daughter 
Mary,  the  wife  of  the  said  John  Crook."  The  two  respon- 
dents were  bom  of  this  union  in  November,  1854,  and  July, 
1858.  The  testator  had  always  treated  these  children  on 
terms  of  affectionate  kindness.  At  the  date  of  the  will 
Mary  was  pregnant  with  another  child,  of  which  fact  the 
testator  was  fully  aware,  as  he  was  in  the  habit  of  familiar 
intercourse  with  the  fcimily.  This  last  child  was  born  in 
June,  1859,  about  three  months  after  the  death  of  the  tes- 
tator, and  received  the  name  of  Robert.  Mary  had  after- 
wards another  child  named  Edward,  and  she  lived  with 
John  Crook  as  his  wife  up  to  the  time  of  her  death.  She 
made  a  will  in  which  she  described  herself  as  * '  Mary  Crook, 
the  wife  of  John  Crook,"  and,  under  the  power  reserved  to 
her  in  her  father' s  will,  bequeathed  her  property  to  her  four 
children.     She  died  in  March,  1868. 

On  the  11th  of  May,  1869,  the  respondents  filed  their' bill 
against  the  two  executors  and  the  infant  Robert,  and  thereby 
prayed  ''That  it  may  be  declared  that  the  plaintiffs,  and,  if 
the  court  shall  be  of  such  opinion,  that  the  defendant 
Robert  Crook  are  intended  by  the  testator's  will,  to  take  as 
children  of  the  testator's  daughter,  Mary  Crook,"  and  for 
general  relief. 

In  June,  1869,  the  appellants  filed  a  general  demurrer  for 
want  of  equity. 

On  the  14th  of  July,  1869,  the  demurrer  came  on  for  argu- 
ment before  Vice-Chancellor  Stuart,  who  allowed  the  same. 
The  plaintiffs  appealed ;  and  on  the  16th  of  February,  1871, 
the  lords  justices  reversed  his  honor's  decision  ('),  The 
case  was  then  brought  up  to  this  House. 

*The Solicitor-Oeneraf^^iT  O.  Jessel)y  and  Mr.  Speedy  [268 
for  the  appellants : 

It  is  a  rule  of  law  that  the  word  "  children"  in  a  Will  shall 
priToa  facie  mean  legitimate  children,  and  will  not  carry  an 
estate  to  illegitimate  children,  unless  there  is  an  intention  to 
that  effect  so  clearly  expressed  as  to  leave  no  doubt  about 

(1)  Law  Reports,  6  Ch.  Ap.  311. 
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the  matter.  Mere  conjecture  as  to  the  intention  of  the  tes- 
tator will  not  be  sufficient  to  extend  the  gift  so  as  to  compre- 
hend illegitimate  children.  And  even  if  they  were  taken  to 
fall  within  the  intention  of  the  testator,  they  could  not  take 
as  a  class,  nor  in  any  other  character  than  as  individuals 
specifically  designated. 

Applvingthese  principles  to  the  case  of  the  will  now 
before  the  House,  it  Is  clear  that  the  claim  of  the  respon- 
dents, the  illegitimate  children  of  the  testator^  s  daugnter 
Mary,  cannot  take  any  benefit  under  it.  It  will  be  alleged, 
on  the  other  side,  that  the  testator  recognized  Crook  as  his 
"son-in-law;"  but  that  expression  in  the  will  is  of  small 
importance,  for  Crook  had  undoubtedly  married  Sarah  Ann, 
the  testator's  daughter,  and  was  therefore  entitled  to  that 
appellation.  He  was  not  entitled  to  it  on  account  of  his 
union  subsequently  with  Mary,  and  the  will  does  not  show 
that  it  was  given  to  him  in  respect  of  that  union.  It  was 
merely  the  description  of  him  which  he  had  acquired  by  his 
marriage  with  Sarah  Ann.  But  even  if  an  opposite  pre- 
sumption should  be  made,  still,  as  that  union  was  not  a  law- 
ful marriage,  no  words  used  by  the  testator  could  give  it 
the  character  or  incidents  of  one.  It  will  be  said  that  the 
testator  knew  all  the  facts,  and  that  he  intended  to  recognize 
the  union  as  a  marriage.  If  he  bi^lieved  it  to  be  so,  then 
his  gift  to  the  children,  as  to  the  children  of  a  lawful  mar- 
riage, would  be  void,  for  he  would  have  been  deceived  in 
his  gift,  and  would  have  erroneously  described  the  objects 
of  it ;  the  gift^  therefore,  could  not  take  eflfect.  And  if  he 
was  not  deceived,  but  intended  to  give  to  the  children  of  this 
unlawful  union,  then  his  gift  will  fail,  as  not  expressed  in 
terms  such  as  to  satisfy  the  requirements  of  the  law  in  a 
case  of  that  kind.  It  mav  also  be  observed  that  although 
Lord  Justice  James  reliea  much  on  the  recognition  by  the 
testator  of  these  respondents  as  his  grandchfldren,  there  is 
no  allegation  in  the  bill  that  such  was  the  foct.  The  gift, 
too,  is  to  the  children  of  Mary  Crook,  but  there  was  no 
269]  *such  person,  for  Mary  was  not  the  wife  of  Crook,  and 
therefore  the  designation  itself  is  improper. 

It  is  said  that  in  the  construction  of  wills  the  intention  of 
the  testator  is  to  be  the  guide ;  but,  as  explained  by  Lord 
Wensleydale  in  Roddy  v.  Fitzgerald  H,  that  intention 
must  be  gathered  from  the  very  words  wnich  he  has  used, 
and  not  from  any  conjectural  presumption  as  to  what  he 
must  have  intended  by  the  use  of  them — ^a  declaration  of 
the  law  which  has  been  reiterated  and  affirmed  in  several 

(>)  6  H.  L.  C.  876. 
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decisions  in  this  House :  Orey  v.  Pearson  (*) ;  Jenkins  v. 
Hughes  (*). 

Now  as  to  the  cases.  Wilkinson  v.  Adam  (*)  was  con- 
stantly referred  to ;  but  it  is  not  decisive  of  this  case,  for 
there  the  testator  could  mean  nothing  but  his  own  illegitimate 
children,  children  of  tlie  testator  by  Ann  Lewis,  whom  he 
especially  described  as  then  living  with  him.  To  make  the 
two  cases  parallel,  tiie  testator  here  should  have  said  the 
children  oi  my  daughter  by  William  Crook.  But  he  has 
not  said  anything  or  the  sort.  Ca/rtwright  v.  Vawdrey  (*) 
established  that  illegitimate  children  were  not  entitled  to 
share  under  a  devise  to  children  generally,  notwithstanding 
that  there  were  in  tlie  will  strong  indications  that  they  were 
intended  to  be  included  in  the  devise.  In  Godfrey  v.  Da- 
vis (•)  the  illegitimate  children  were  not,  under  a  gift  to  ' '  chil- 
dren," allow^  to  take,  though  the  testator  perfectly  well 
knew,  when  he  made  his  will,  that  there  were  illegitimate  as 
well  as  legitimate  children  ;  and  in  Swaine  v.  Kennerley  Q, 
where  there  was  a  similar  gift,  and  there  were  two  illegitimate 
cliildren  and  one  legitimate  child,  the  whole  went  to  tne  last, 
Lord  Eldon  expresSy  saying  that  the  will  itself  must  prove 
that  ille^timate  children  were  intended,  and  he  added  that 
''extrinsic  evidence  could  be  received  only  for  the  jpurpose 
of  collecting  who  had  acquired  the  reputation  of  being  chil- 
dren of  the  person  named  in  the  will."  These  cases  snowed 
that  when  one  general  expression  alone  was  used,  the  two 
classes  were  not  allowed  to  be  mixed  together,  but  one  alone 
received  the  benefit  of  the  gift. 

*It  will  be  argued,  that  where  the  circumstances  of  [270 
the  case  raise  a  necessary  implication,  the  two  kinas  of 
children  may  be  included  in  one  geneml  devise ;  and  Wil- 
kinson V.  Adam  (')  will  be  cited  in  favor  of  that  proposition, 
and  a  passage  of  Lord  Eldon' s  judgment  there  (*)  will  be 
relied  on,  namely,  that  ''in  construing  a  will  'necessary 
implication'  means,  not  natural  necessity,  but  so  strong  a 
possibilitjr  of  intention,  that  an  intention  contrary  to  that 
which  is  imjmted  to  the  testator  cannot  be  supposed."  But 
this  sentence,  difficult  to  understand  in  itself,  is,  if  it  has  any 
meaning,  in  contradiction  to  what  his  lordship  had  just 
before  said,  namely,  that  "  conjecture  must  not  be  taken  for 
implication,"  for  what  is  a  "  possibility  of  intention  "  ?  clearly 
nothing  but  a  matter  of  conjecture.     The  simple  rule  of  law, 

(^)  6  H.  L.  C.  61.  (•)  1  V.  <fe  B.  469. 

'*).8  H.  L.  C.  671.  n  1  V.  <k  B.  422. 

»)  1  V.  A  B.  422.  (»)  Ibid.  466;  see  Parker  v.  Tboto/,  11 

(*)  6  Ves.  680.  H.  L.  C.  148. 
O  6  Ves.  43. 


\ 


ENGLISH  AND  IRISH  APPEALS.  [L.  R. 


ISYS  Hill  V.  Crook. 


of  which  this  sentence  is  supposed,  to  be  a  qualification,  is 
preferable.  In  Lord  Woodhouselee  v.  Dalrymple  (*)  no 
aoubt  a  gift  to  "the  children  of  C.  K.  living  at  my  decease" 
was  held  to  carry  the  projjerty  to  certain  illegitimate  children 
recognized  by  C.  K,  as  his  children,  but  that  was  because 
there  were  not  then,  and  C.  K.  being  dead,  there  never  could 
be,  any  le^timate  children  of  that  person.  But  where  such 
a  possibility  exists,  such  a  result  cannot  occur.  There  was 
such  a  possibility  here.  Mary  might  have  married  and  have 
had  legitimate  children.  Praser  v.  Pigott  Q,  Harris  v. 
Lloyd  r),  Bayley  v.  Snelham  (*),  Mortimer  v.  West  (*),  Bag- 
ley  V.  Mollard  (^,  and  Oill  v.  Shelley  (^),  all  support  the 
same  principle  of  excluding  illegitimate  children  wnere  the 
devise  is  general  to  children,  and  two  sorts  of  children  in 
fact  exist  or  may  come  into  being;  and  that  was  most 
strongly  exemplified  in  Fraser  v.  Ptgott  (*),  where  the  words 
were  to  the  '*  sons  of  W.  and  J.,  whether  born  in  wedlock  or 
not,"  and  where,  though  the  illegitimate  children  of  one  of 
the  sons  took,  he  having  no  other,  the  illegitimate  children 
of  the  other  son,  he  having  both  legitimate  and  illegitimate 
children,  were  excluded.  In  Meredith  v.  Farr  (*)  there  was 
a  bequest  of  one  half  of  a  sum  of  money  to  the  children  of 
271 J  A.  and  the  *other  half  to  the  children  of  B.,  the  latter 
being  specifically  named.  Both  A.  and  B.  had  legitimate 
and  illegitimate  children ;  it  was  held  that  only  the  legiti- 
mate children  of  A.  could  take,  but  all  the  children  of  B., 
legitimate  and  illegitimate,  were  entitled,  because  the  latter 
were  named  in  the  will.  So  in  Durrard  v.  Friend  (•)  a 
bequest  of  income  to  the  testator' s  daughter  and  her  son  till 
her  son  should  be  twenty-one,  then  to  divide  the  principal 
into  two  parts,  and  to  pay  half  to  each,  the  son,  being  ille- 

fitimate,  though  the  testator  had  known  him  to  be  so,  was 
eld  not  to  be  entitled.  [Lord  Chelmsford  : — Here  the 
children  are  described  as  the  children  of  the  testator's 
daughter  Mary,  who  is  called  the  wife  of  John  Crook.  Had 
they  not,  therefore,  acquired  that  title  by  reputation  ?]  That 
makes  no  difference.  The  question  of  acquiring  title  by 
reputation  is  one  of  evidence.  In  construing  such  a  bequest, 
the  court  cannot  go  out  of  the  will  itself  in  order  to  see  and 
correct  possible  ambiguities  in  it.  In  DavenporVs  Trusts  (") 
the  gift  was  to  the  children  of  a  woman  believed  by  the 
testator  to  be  his  nephew' s  wife,  and  so  described  by  him, 

(')  2  Mer.  419.  '  (•)  1  Rusa.  <fe  My.  581. 

(<)  1  Yon.  864.  (')  2  Russ.  A  My.  336. 

(«)  T.  &  R.  810.  («)  2  Y.  &  C.  Ch.  626. 


(*)  1  Si.  4  St.  78.  (•)  6  De  G.  A  Sm.  843. 

(*)  8  Ruas.  370.  {'^)  1  Sm.  4  Giff.  126. 
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but  she  not  being  so  the  gift  failed.  And  in  Dover  v.  Alex- 
ander (*),  even  a  power  of  appointment  reserved  by  a  woman 
in  favor  of  an  after-born  chila,  was  held  incapable  of  being 
exercised  by  her  for  the  benefit  of  an  after-bom  illegitimate 
son.  So  in  OverhiWs  Trusts  {^\  it  was  held  that  where 
there  is  a  gift^  to  children  as  a  cLass  it  will  attach  to  legiti- 
mate children  only,  unless  the  words  plainly  and  undoubt- 
edly include  illegitimate  children.  And  in  Worts  v.  Cu- 
bitt  (•),  a  natural  daughter  was  only  included  in  a  general 
description  of  ''all  my  daughters,"  because  she  had  been 
specifically  mentioned  oy  her  christian  name,  and  so  described 
as  one  of  the  daughters  in  a  previous  part  of  the  will.  And 
Pratt  V.  Mathew  (*)  settled  that  a  gift  oy  a  man  to  his  future 
illegitimate  children  cannot  take  eflfect,  nor  can  illegitimate 
children  take  as  a  class  unless  it  is  clear  that  there  are  not 
any  legitimate  children  to  take.  And  in  Mason  v.  Baie- 
son  (*),  though  the  bequest  was  clearly  designed  for  the 
benefit  of  ille^timate  children,  yet  as  there  was  an  insuflBi- 
cient  *description  of  them  it  was  held  that  they  were  [272 
not  entitled.  A  doubt  expressed  in  Prait  v.  MatTvew  (*)  was, 
in  Howarth  v.  Mills  (•),  decided,  namely,  that  a  bequest  to 
the  future  illegitimate  children  of  a  woman  could  not  take 
eflfect.  In  Barnett  v.  Tugwell  (^^  the  legatees  were  expressly 
described  as  illegitimate,  and  ttiey  did  not  take  as  a  class, 
but  only  as  persons  designated.  There,  as  here,  a  woman 
who  had  gone  through  the  ceremony  of  marriage  with  the 
former  husband  of  her  sister,  made  a  bequest  in  lavor  of  her 
children,  "legitimate  or  otherwise,"  and  it  was  held  that 
the  children  born  after  the  date  of  the  will  were  excluded 
from  its  benefit.  The  same  rule  was  applied  in  In  re  Stan- 
ley^ s  Estate  {^\  where  the  illegitimate  children  of  the  testator 
(and  he  had  no  other)  were  duly  designated  in  one  part  of 
the  will,  and  in  another  part  the  contingency  of  one  or  more 
of  them  dying  was  provided  against  by  a  gift  to  their  "next 
of  kin."  It  was  held  that  this  would  not  pass  any  interest 
to  such  children,  but  that  the  property  must  be  divided 
between  the  widow  and  the  crown.  Tjie  vice-chancellor's 
observations  showed  of  how  little  avail  were  the  testator's 
efforts  by  general  words  to  cause  his  illegitimate  to  be  treated 
like  his  legitimate  children.  So  in  //i  re  Wells*  Estate  (•)  a 
gift  plainly  intended  to  benefit  an  illegitimate  daughter  as 
one  of  the  testator's  "children"  was  not  allowed  to  take 

(»)  2  Hare,  276.  (•)  Law  Rep.  2  Eq.  389. 

(*)  1  Sm.  &  Giff.  362.  C)  81  Beav.  282. 

(»)  19  Beav.  421.  (^)  Law  Rep.  6  Eq.  303.  810. 

(*)  22  Beav.  328.  (»)  Law  Rep.  6  Eq.  699. 
(»)  26  Beav.  404. 
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effect.  Clifton  v.  Ooodbun  (*)  did  not  shake  but  confirmed 
the  mle  laid  down  in  the  other  cases,  for  there  the  testatrix, 
an  unmarried  woman,  leaving  her  property  to  her  children, 
expressly  named  them,  and  thev  took  as  personcB  desig- 
TiaicB.  Nor  is  HoU  v.  Sindrey  ( )  an  authority  against  the 
appellants,  for  there  every  circumstance,  except  tne  fact  of 
a  previous  and  secret  marriage  unknown  to  the  testator  and 
never  consummated,  was  in  mvor  of  the  children  of  the  first 
legatee ;  but  even  in  that  case  it  was  distinctly  declared  by 
the  court  that  the  natural  and  proper  meaning  of  the  word 
*^ children"  was  legitimate  children,  and  the  court  only 
decided  in  favor  of  the  illegitimate  children,  because  there 
were  no  others  in  existence,  and  everything  both  on  the  face 
273]  ot  the  will  and  in  the  conduct  of  the  *parties  had  shown 
that  the  claimants  there  were  the  persons  really  intended. 
In  Lepine  v.  Bean  (*),  ec[ually  strong  circumstances  existed, 
and  gave  rise  to  the  decision.  So  that,  in  truth,  these  cases 
do  not  at  all  trench  on  the  establislied  rule,  but  acknowledge 
it,  and  are  decided  on  grounds  independent  of  it. 

In  order  to  let  in  evidence,  (which  had  been  admitted  in 
some  of  these  cases)  there  must  be  something  ambiguous  on 
the  face  of  the  wiU  ;  but  where  that  ambiguity  does  not  exist, 
and  it  is  submitted  that  it  does  not  exist  here,  evidence  is 
not  required  and  ought  not  to  be  admitted.  The  result  of 
all  the  cases  is  that  when  a  testator  uses  the  word  "chil- 
dren," he  must  be  taken  to  mean  legitimate  children  ;  and 
evidence  cannot  be  admitted  to  prove  that  he  might  have 
meant  to  include  in  the  word  illegitimate  children.  If  he 
had  put  into  the  will  the  word  "legitimate,"  which  would 
but  have  been  expressing  what  the  law  implies,  there  could 
be  no  doubt  upon  the  matter.  Nor  ought  there  to 'be  any, 
though  that  word  is  not  expresslv  written.  If  the  argument 
is  used  here  that  this  testator  believed  the  union  to  be  a 
marriage  and  the  children  to  be  legitimate,  then  it  is  clear 
that  his  idea  being  wholly  erroneous,  his  intention  cannot 
be  fulfilled,  and  the  children  whom  he  believed  to  be  legiti- 
mate, and  to  whom,  as  such,  he  gave  his  propertv,  not 
being  so,  they  are  not  the  persons  he  intended,  ana  they 
cannot  take. 

Mr.  Dickinson^  Q.  C..,  and  Mr.  F,  Iloare  Colt^  for  the 
respondents : — 

There  is  no  doubt  about  the  cases  ^nd  their  authority. 
The  only  possible  doubt  is  as  to  the  application  of  them. 
The  real  question  is,  whether  these  children  are  not  here  so 

(')  Law  Rep.  6  Eq.  278.  («)  Law  Rep.  1  Eq.  170. 

(»)  Law  Rep.  10  Eq.  160. 
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thoroughly  designated  and  pointed  out  that  their  individ- 
uality IS  declared  and  settled  by  the  will  itself.  If  they  are 
BO  designated,  thev  will  take  under  the  will,  for  all  that  is 
requir^  is  that  tne  testator' s  intention  shall  be  plain.  A 
description  by  a  mere  reference  to  paternity  of  course  is  not 
suflBcient.  So,  no  doubt,  there  must  be  something  to  show 
that  at  the  time  of  making  the  will  the  testator  had  the  par- 
ticular persons  in  his  mind,  and  used  words  sufficient  to 
identify  them.  The  court  must  put  itself  in  the  position  of 
*the  testator,  and  hy  the  words  of  the  will  decide  what  [274 
he  meant.  To  assist  it  in  making  this  decision,  it  may 
receive  evidence  of  his  acts  with  reference  to  the  family.  If 
the  words  and  the  evidence  point  to  children  that  were,  and 
w^ere  known,  and  known  by  him,  to  be  illegitimate  in  the 
'strict  sense  of  that  phrase,  and  yet  his  intention  was  clearly 
manifested  to  provide  for  them,  they  will  take,  although  the 
word  ''children"  alone  is  used.  If  the  children  have 
acquired  by  reputation  the  title  of  children  of  the  particular 
person  named,  they  certainlyttake.  If  the  word  '' children '* 
alone  is  used,  and  there  are  no  circumstances  to  show  that 
illegitimate  children  were  meant,  or  were  included  in  the 
gift,  then  undoubtedly  they  could  take  no  benefit  But 
where  such  circuml^tances  do  exist  the  court  wiU  consider 
them  and  give  due  effect  to  them.  Many  of  the  ca^es 
ali-eady  cited,  to  which  that  of  Mart  v.  Duraiid  (')  may  be 
added,  are  admitted  to  establish  that  doctrine ;  but  they  do 
not  establish  that  there  must  be  an  absolute  designation  of 
the  individual  children,  or  that  if  there  is  not  such  a  desig- 
nation there  can  be  no  evidence  admitted  to  show  what  was 
the  knowledge,  and  what,  under  the  circumstances,  was  and 
must  have  been  the  intention  of  the  testator.  Where  there 
is  a  case  to  let  in  extrinsic  evidence,  and  that  evidence  taken 
with  the  will  clearly  points  to  illegitimate  children,  they 
wiU  take.  Wilkinson  v.  Adam  {^)  fuUy  establishes  that 
doctrine,  and  the  same  principle  is  to  be  deduced  from 
Beachcroft  v.  Beach(yrofi  {^\  Oordon  v.  Oordon  (*),  Fraser 
v.  Pigott  (*),  Gill  v.  Shelley  (•),  Savage  v.  Robertson  (^), 
Lepine  v.  jSean  (*),  and,  in  fact,  all  the  cases  that  have  been 
decided  on  the  subiect.  Prima  facie^  no  doubt,  "  children  " 
means  legitimate  cnildren,  but  the  word  ma}'^  be  shown  by  the 
will  and  by  evidence  to  include  others. 

Where  the  intention  is  thus  clearly  established,  illegiti- 

(^)  3  Anatr.  684.  (»)  1  You.  354. 

(*)  1  Ves.  <k  B.  422.  (•)  2  Russ.  A  My.  336. 

(»)  1  Madd.  480.  (')  Law  Rep.  7  Eg.  176. 

{*)  1  Mer.  141.  (»)  Law  Rep.  10  Eq.  160. 

7  ExG.  Rep.]  2 
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mate  as  well  as  legitimate  children  may  take,  and  take  as  u 
class,  and  some  of  the  cases  before  cited,  especially  that  of 
Wilkinson  v.  Adam  (*),  establish  that  proposition,  which  is 
275]  S'lso  warranted  oy  *Bvans  v.  Davies  (') ;  Meredith  v. 
JFarr  (") ;  Barn£tt  v.  Tngwell  (*) ;  and  Owen  v.  Bryant  (*). 

The  description  here  on  the  face  of  the  will  is  complete. 
It  is  said  that  there  is  no  importance  to  be  attached  to  the 
words  ''son-in-law,"  because  Crook  had  married  the  eldest 
daughter  of  the  testator,  and  so  was  properly  described  by 
those  words.  But  then  there  were  the  words  ''present  hus- 
band," which  could  not  apply  to  any  one  but  Crook  and  to 
the  relation  then  existing  between  him  and  the  testator's 
daughter  Mary,  and  showed  that  the  other  words  were  also 
meant  to  apply  to  him  and  to  her,  and  to  describe  them  and 
their  children.  On  these  matters  there  can  be  no  doubt 
about  what  was  the  intention  of  the  testator,  that  intention 
being  sufficiently  expressed  on  the  face  of  the  will  itself. 
But  even  with  regard  to  a  deed  if  there  is  any  ambiguity 
evidence  may  be  admitted  to  explain  it.  That  is  so :  The 
Attorney-General  v.  Drummona  {*)  \  and  as  to  wills  evi- 
dence of  that  kind  has  been  constantly  admitted  :  Grant  v. 
Grant  (0. 

The  only  difficulty  in  point  of  law  really  appears  to  be 
this,  whether  the  respondents,  though  sufficiently  described 
to  be  enabled  to  take,  can  take  as  a  class,  when  by  possi- 
bility there  may  be  legitimate  children.  It  is  clear  that  if 
the  gift  was  in  words  "to  children,  whether  legitimate  or 
illegitimate,"  all  would  take:  Wilkinson  v.  Adam^  ("), 
shows  that  there  is  no  rule  prohibiting  the  two  classes  from 
taking  together.  Then  what  can  be  the  difference  when  the 
will  says  "children,"  and  from  its  context  and  the  properly 
admitted  evidence  in  the  cause,  the  intention  of  the  testator 
is  shown  to  be  the  same.  Again,  the  testator  treated  the 
respondents  as  his  grandchildren,  they  could  only  be  so  as 
the  children  of  his  daughter.  In  Cartwright  v.  Vawdrey  (•) 
the  expression  used  was  not  held  sufficient  to  show  clearly 
what  was  the  intention  of  the  testator,  and  therefore  the 
bequest  faUed.  Had  that  intention  been  clear  it  would  have 
taken  effect. 

276]  *The  testator  here  was  not  deceived,  nor  has  his  in- 
tention failed.     He  did  not  call  Mary  the  wife  of  Crook,  nor 

(')  1  Ves.  <k  B.  422.  (t)  Law  Rep.  6  C.  P.  880;    see  In  re 

{*)  1  Hare,  498;  18  L.  J,  (Ch.)  180.  Ittgle's  TrwU,  Law  Rep.  11  Eq.  578;  and 

(»)  2  Y.  <k  C.  Ch.  626.  SherraU  v.  Mountford,  Law  Rep.  16  Eq. 

(^)  81  Beav.  282.  805. 

(*)  2  De  G.  M.  A  G.  697.  (^)  1  Ves.  4  B.  466. 

(•)  1  D.  4  War.  868.  (»)  6  Ves.  630. 


Vol.  VI.]  ENGLISH  AND  IRISH  APPEALS.  11 


Hill  V.  Crook.  1878 


did  he  call  Crook  her  husband  under  any  mistake  of  fact ; 
he  knew  all  the  facts,  and  he  insisted  on  treating  the  union 
as  a  marriage  and  the  children  as  the  legitimate  children  of 
the  marriage.  He  was  wrong,  in  point  of  law,  as  to  the 
legal  character  of  the  union  of  these  two  persons ;  but  there 
is  nothing  to  impeach  his  designation  of  the  children  as  the 
objects  oi  his  bounty.  There  never  could  be  any  doubt  as 
to  the  persons  to  whom  he  intended  his  property  should  go. 
Here  the  intention  was  to  provide  for  individuals  whom  the 
testator  knew,  and  whom  he  indicated  bv  a  name  which, 
though  erroneously  given  them, 'in  point  of  law,  was  that  bv 
which  he  had  always  thought  fit  to  recognize  them,  and  which 
clearly  pointed  them  out  to  the  knowledge  of  all  the  rest 
of  the  world  as  the  ''  children  "  ^^hom  he  intended  to  benefit. 

The  Solidtor-Oeneral^  in  reply,  insisted  on  the  applica- 
tion of  the  general  principle,  and  referred  to  Warner  v. 
Warner  (*). 

Lord  Chelmsford  :  My  lords,  the  question  in  this  case 
is  not,  as  the  solicitor-general  stated  upon  the  opening  of 
the  appeal,  what  amount  of  intention  must  be  expressed  in 
order  to  allow  illegitimate  children  to  take  under  a  will,  but 
whether  there  is  a  suflScient  indication  in  the  will  in  question 
of  an  intention  that  the  children  of  Mary  Crook,  the  daughter 
of  the  testator  (who .  by  law  were  illegitimate),  should  take 
under  the  description  of  ''all  and  every  the  children  or 
child  of  my  daugnter  Mary  Crook." 

To  lav  down  such  an  abstract  rule  as  suggested  would  be 
impossiole,  for  each  case  must  be  decided  according  to  the 
varving  indications  of  intention  which  are  to  be  found  in 
each  particular  will.  There  are  certain  general  rules  which 
are  applicable  to  the  construction  of  all  wills  of  this  descrip- 
tion, one  of  which  is  that  a  gift  to  "children"  prima  facie 
imports  legitimate  children.  And  this  construction  will  not 
yield  to  mere  conjecture,  or  to  anything  short  of  the  clearest 
evidence  of  an  opposite  intention.  As  Lord  Eldon  said 
in  Wilkinson  v.  Adam  ('):  ''In  construing  a  will,  con- 
jecture *must  not  be  taken  for  implication,  but  neces-  [277 
sary  implication  means,  not  natural  necessity,  but  so  strong 
a  probaoility  of  intention  that  an  intention  contrary  to  that 
which  is  imputed  to  the  testator  cannot  be  supposed." 
Strong  observations  were  made  upon  the  words  "natural 
necessity,"  which  were  said  to  be  unintelligible.  They  are, 
perhaps,  not  happily  chosen,  but  I  understand  them  to 
mean  that  the  intention  need  not  be  expressed  in  language 
which  is  necessarily  susceptible  of  only  one  interpretation, 

P)  20  L.  J.  (Ch.)  273.  (•)  1  V.  A  B.  466. 
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but  that  it  is  suflBicient  if  it  is  indicated  in  a  waj^  that  excludes 
the  probability  of  an  opposite  intention  having  existed  in 
the  mind  of  the  testator.  In  construing  a  will,  it  has  been 
frequently  said  that  the  court  should  place  itself  as  fully  as 
possible  m  the  situation  of  the  testator,  and  guide  its  con- 
struction of  his  intention  in  some  degree  by  the  light  of  the 
knowledge  thus  acquired. 

The  testator,  John  Hill,  knew  that  John  Crook,  whom  he 
calls  his  "  son-in-law,"  had  first  married  his  daughter  Sarah 
Ann,  and  that  upon  her  death  Crook  had  gone  tnrough  the 
ceremony  of  marriage  with*  his  other  daughter  Mary.  It 
was  said  in  argument  that  there  is  no  statement  in  the  bill 
that  the  testator  knew  of  the  first  marriage ;  but  I  tliink  this 
knowledge  may  be  assumed  in  the  absence  of  any  allegation 
to  the  contrary.  Whether  the  testator  knew  that  the  second 
marriage  of  John  Crook  with  his  daughter  Mary  was  void 
or  not  does  not  appear,  but  ignorance  upon  this  point  can 
hardly  be  imputed  to  him.  It  is  stated  that  he  always 
looked  upon  it  as  an  existing  marriage,  which  is  ambiguous. 
But  it  is  admitted  that  the  testator  always  treated  John 
Crook  as  his  son-in-law,  and  always  treated  the  respondents, 
who  were  born  after  this  union,  as  his  grandchildren.  Mary 
Crook  had  therefore  acquired  by  reputation  the  name  of  wife 
of  John  Crook,  and  the  respondents  had  acquired  by  repu- 
tation the  name  and  description  of  children  of  Mary  Crook. 

In  the  beginning  of  the  will  the  testator  styles  John  Crook 
his  son-in-law.  It  was  said  in  argument  that  this  is  of  no 
importance,  as  he  had  actually  been  his  son-in-law  by  his 
marriage  with  the  testator's  daughter  Sarah  Ann.  But  that 
the  testator  meant  at  the  time  of  making  the  will  to  speak  of 
him  as  being  his  son-in-law  plainly  appears  from  his  after- 
wards calling  his  daughter  "my  daughter  Mary,  the  wife 
of  John  Crook." 

278]  *The  devise  to  Mary  Crook  and  her  children  is  in 
the  following  terms :    [His  lordship  read  it,  see  ante  p.  266.] 

Looking  to  the  facts  which  must  have  been  in  the  mind  of 
the  testator  at  the  time  of  making  his  will,  is  there  or  is 
there  not  a  plain  declaration,  or  a  manifest  intent,  that  the 
two  existing  children  of  Mary  Crook  should  take  under  the 
the  description  of  her  children?  If  he  so  intended,  then, 
whether  they  were  legitimate  or  illegitimate  appears  to  be 
immaterial ;  for,  as  liord  Eldon  said  in  Wilkinson  v. 
Adam  (*),  ' '  There  is  no  law  against  devising  to  the  children 
of  a  woman  whether  natuim  or  not,  as  that  creates  no 
uncertainty." 

0)  1  V.  A  B.  466. 
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But  it  was  said  the  gift  is  to  all  the  children  of  Mary 
Crook  as  a  class,  which  renders  it  by  law  inapplicable  to 
ille^timate  children.  The  proposition  stated  in  tnis  general 
and  unqualified  way  is  inaccurate.  There  may  be  a  eift  to 
existing  illegitimate  children  as  a  class,  provided  it  clearly 
appears  that  they  were  intended  to  be  the  objects  of  the  gift, 
ifo  gift,  however  express,  to  unborn  illegitimate  children  is 
allowed  by  law,  nor  under  a  gift  good  as  to  illegitimate 
children  as  a  class  will  after-bom  illegitimate  children  be 
permitted  to  take.  But  I  know  of  no  objection  in  law  to 
a  gift  to  children  with  a  clear  intention  that  it  shall  apply 
to  existing  ille^timate  children,  being  so  applied,  although 
after-bom  illegitimate  children  must  be  excluded  and  the 
gift  be  extended  to  future  legitimate  children. 

The  solicitor-general  argued  that  a  gift  by  will  to  the 
children  of  A.  B.  can  by  law  apply  only  to  his  lawful  chil- 
dren living  at  his  death.  I  asked  whether  this  I'ule  was  so 
inflexible  as  not  to  bend  to  the  plainest  indications  of  an 
opposite  intention ;  to  which  question  there  could  be  only 
one  answer.  In  the  course  of  his  argument  he  put  his  case 
thus  :  The  testator  intended  his  words  to  have  their  proper 
meaning,  but  their  application  legally  was  to  different  per- 
sons. If  I  interpret  this  argument  correctly  it  means  this : 
The  testator  intended  by  the  gift  to  the  children  of  Mary 
Crook  to  benefit  her  children,  but  they  being  illegitimate  the 
law  lays  hold  of  the  expression  of  '*  children"  and  diverts  it 
from  its  intended  meamng,  because  it  will  not  allow  a  gift  to 
children  as  a  class  to  apply  to  any  other  than  legitimate 
children.  But  there  is  an  *obvious  fallacy  in  this  [279 
argument.  If  a  devise  or  bequest  is  made  to  children  as  a 
class,  and  there  is  nothing  to  indicate  a  contrary  intention, 
the  law  undoubtedly  appropriates  the  gift  to  lawiul  children 
only ;  but  if  a  different  intention  is  manifest  (and  in  stating 
the  proposition  a  different  intention  is  assumed)  illegitimate 
children  will  be  allowed  to  take  as  a  class. 

It  was  farther  argued  that  whether  the  testator  believed 
the  marriage  of  John  Crook  with  his  daughter  Mary  to  be  a 
lawful  marriage  or  not  the  devise  would  be  equally  invalid. 
That  if  he  tnought  Mary's  children  were  legitimate  he 
meant  to  benefit  tiiem  as  legitimate  children,  and  therefore 
he  was  deceived  in  his  gift  and  his  devise  failed  as  being 
contrary  to  his  intention  ;  and  if  he  thought  the  children 
were  illegitimate  his  gift  failed  for  want  of  a  sufficient 
description  of  them  in  that  character.  But  this  dilemma 
may  be  easily  disposed  of.  If  it  clearly  appears  that  the 
testator  intended  to  benefit  the  existing  children  of  Mary 
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Crook,  and  has  manifested  his  intention  by  a  description 
which  has  an  application  to  them  in  the  first  instance,  it  is 
immaterial  whether  they  are  legitimate  or  illegitimate,  for 
there  can  be  no  mistake  as  to  the  persons  intended ;  and 
illegitimate  children  may  take  nnder  a  gift  to  children  if 
described  with  sufficient  certainty. 

Mr.  Jarmin^  in  his  Treatise  on  Wills  (*),  in  the  conclusion 
which  he  draws  from  the  cases  on  this  subject,  says  that 
"illegitimate  children  mav  take  by  any  name  or  description 
which  they  have  acquired  by  reputation  at  the  time  of  the 
making  of  the  will, "  lliere  can  be  no  doubt  that  the 
respondents  were  reputed  and  known  as  the  children  of 
Mary  Crook,  and  they  appear  to  me  to  be  as  clearly  pointed 
to  by  that  description  as  personce  designatce  as  if  they  had 
been  mentioned  by  name.  I  think,  therefore,  that  the  devise 
to  the  children  of  Mary  Crook  as  a  class  applies  to  the 
respondents  though  ille^timate,  not  by  necessary  implica- 
tion but  by  actual  description,  notwithstanding  tnat  future 
illegitimate  children  are  excluded  from  the  gift,  and  that 
the  class  includes  future  lawful  children  of  Mary  Crook  by 
any  after-taken  husband. 

I  am  of  opinion  that  the  decree  of  the  lords  justices  ought 
to  be  affirmed.  I  believe,  my  lords,  it  was  understood 
between  the  parties  that  the  costs  were  to  come  out  of  the 
estate. 

280]  *LoRD  CoLONSAY  :  My  lords,  two  things  are  clear, 
and  do  not  depend  in  any  degree  on  the  intentions  of  the  tes- 
tator or  the  terms  of  his  will,  viz.,  first,  that  the  union  of  Mary 
Hill  and  John  Crook,  though  in  form  a  marriage  was,  by 
law,  not  a  valid  marriage,  and  that  the  children  bom  of  that 
union  were  not  legitimate  children ;  secondly,  that  the  tes- 
tator could  not  by  any  form  of  words  make  an  effectual 
bequest  in  favor  of  after-born  children  of  that  union,  or  cre- 
ate a  trust  for  the  benefit  of  such  after-born  children,  and, 
consequently,  that  no  such  children  can  take  under  the  will 
in  question. 

There  are  also  certain  rules  of  construction,  as  to  which 
there  does  not  appear  to  be  any  material  difference  of  opinion, 
viz.,  first,  that  tne  term  *' children"  in  itself  means  only 
children  lawfully  born,  and  must  be  so  understood,  unless 
there  is  in  the  will  something  sufficient  to  show  the  con- 
trary; secondly,  that  illegitimate  children  existing  at  the 
date  of  the  will  may  take  under  the  term  "children  '  if  they 
are  sufficiently  indicated.  It  was  said  that  in  that  case  they 
would  not  take  as  a  clasSj  but  as  persons  specially  desig- 

Q)  Vol.  ii.  c.  xxxL 
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nated,  just  as  if  they  had  been  enumerated  or  severally 
named.  I  have  no  disposition  to  disturb  the  legal  suscepti- 
bilities attached  to  the  word  "  class,"  but,  without  doing  so, 
I  may  be  permitted  to  sav  that  I  think  such  children  may 
take  though  described  collectively.  That,  I  venture  to  think, 
is  not  inconsistent  with  the  authorities.  There  was  another 
proposition  maintained  by  the  appellants,  but  which  was 
not  assented  to  by  the  respondents,  viz.,  that  legitimate  and 
illegitimate  chilcfren  cannot  take  together  under  what  was 
sometimes  called  the  same  "description,"  sometimes  the 
same  "class." 

The  Question  we  have  to  decide  is,  whether  the  testator 
has  sufficiently  indicated  his  purpose  that  the  children  of 
the  union  of  his  daughter  Mary  and  John  Crook  were  to 
take  under  the  trust  created  by  his  will.  I  am  of  opinion 
that  he  has.  He  begins  by  describing  John  Crook  as  "his 
son-in-law."  He  describes  his  daughter  Mary  as  the  "wife 
of  John  Crook."  He  constantly  calls  her  "Mary  Crook," 
a  name  clearly  referable  to  her  union  with  Crook.  He 
directs  that  the  rents  during  her  life  should  be  for  her  own 
use  and  benefit,  ' '  independently  of  her  present  or  any  after- 
taken  husband,"  plainly  contemplating  two  possible  con- 
ditions in  *her  future  lue,  both  of  which  he  puts  on  [28 1 
the  same  footing.  Then  he  declares  that  ' '  from  and  after 
the  decease  of  my  said  daughter  Mary  Crook"  the  property 
shall  remain  on  trust  for  the  benefit  of  all  and  every  the 
children  of  "my  said  daughter  Mary  Crook,"  on  such  con- 
ditions as  his  said  daughter  "Mary  Crook"  shall  appoint, 
and  in  default  of  such  appointment  he  gives  directions  as  to 
the  distribution  among  the  children  of  his  daughter  "Mary 
Crook."  And,  finally,  if  in  dealing  with  this  case  we  are  to 
accept  the  statement  m  the  bill,  he  not  only  knew  that  there 
were  children  of  the  union  with  Crook,  but  he  always  treated 
the  young  Crooks  as  his  grandchildren,  which  they  undoubt- 
edlv  were.  Now  looking  to  the  structure  of  that  part  of  his 
will  which  contains  the  bequests  to  his  daughter  and  her 
children,  and  seeing  plainly  the  current  of  thought  and 
intention  by  which  he  was  actuated,  it  is  clear  to  me  that  in 
regard,  to  the  distribution  of  his  estate,  which  was  the  real 
purjpose  of  his  will,  he  intended  that  these  children  should 
participate  and  be  dealt  with  as  if  they  were  legitimate, 

giving  to  them  in  the  distribution  all  the  benefit  that  could 
elong  to  legitimate  children,  and  that  his  direction  to  his 
trustees  cannot  fairly  be  read  in  any  other  sense. 

But  in  answer  to  this  it  is  said  that  if  John  Crook  had 
died,  or  if  the  mother  of  the  children  had  separated  from 
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him  and  married  some  other  person,  and  had  had  children  by 
that  other  person,  such  children  could  have  taken  under  the 
terms  of  the  will,  and  that  it  is  legally  impossible  that  both 
legitimate  and  illegitimate  children  could  take  together 
under  it.  Therefore  it  is  said  you  cannot  impute  to  the  tes- 
tator an  intention  so  repugnant  to  law  as  to  include  the 
children  of  his  daughter  oy  Crook  though  they  were  known 
to  him  and  treated  by  him  as  his  grandchildren.  I  do  not 
think  that  any  of  the  authorities  cited  went  that  length, 
although  they  were  represented  as  of  all  shades  of  com- 
plexion and  altogether  UTeconcilable,  and  we  were  asked  to 
extract  from  them  some  valuable  principle,  or  to  find  one 
for  ourselves.  Far  from  me  be  the  presumption  to  under 
take  that  task.  But  if  I  find  in  this  case,  as  I  think  I  do, 
suifllcient  to  indicate  or  point  out  clearly  the  then  existing 
children  of  the  union  of^the  testator's  daughter  Mary  with 
John  Crook  as  objects  of  his  bequest,  I  should  be  unwilling, 
unless  compelled  by  some  very  clear  and  absolute  rule, 
282]  *plainly  applicable  to  the  case,  to  hold  that  they  must 
be  excluded  because  the  words  are  such  as  would  compre- 
hend the  possible  children  of  some  possible  future  marriage. 

I  think  that  the  judgment  of  the  lords  justices  should  oe 
afiirmed. 

Lord  Cairns:  My  lords,  I  have  had  an  opportunity 
since  the  argument  oi  this  case  concluded,  and  I  have  felt  it 
my  daty,  to  look  with  consideiuble  care  through  the  long 
line  of  cases,  most  of  which  were  referred  to  in  the  argument 
at  your  lordship's  bar,  upon  the  subject  of  a  will  dealing 
with  children  who  are  said  to  be  illegitimate.  I  have 
referred  to  those  cases  not  with  the  view  of  finding  a  will 
exactly  parallel  with  the  present,  for  that,  indeed,  would  be 
a  hopeless  task,  but  for  the  purpose  of  extracting  anv  prin- 
ciple which  appeared  to.  be  the  ratio  decidenai  oi  those 
various  cases.  And  what  appears  to  me  to  be  the  principle 
which  may  fairly  be  extracted  from  the  cases  upon  this  sub- 
ject is  this — the  term  "  children"  in  a  will  prima  facie  means 
legitimate  children,  and  if  there  is  nothing  'more  in  the  will, 
the  circumstance  that  the  person  whose  children  are  referred 
to  has  illegitimate  children  will  not  entitle  those  illegitimate 
children  to  take. 

But  there  are  two  classes  of  cases  in  which  that  prima 
facie  interpretation  is  departed  from.  One  class  of  cases  is 
w^here  it  is  impossible  from  the  circumstances  of  the  parties 
that  any  legitimate  children  could  take  under  the  bequest. 
A  familiar  example  of  that  might  be  given  in  this  way : 
Suppose  there  is  a  bequest  ' '  to  the  children  of  my  daughter 
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Jane,"  being  dead,  and  having  left  illegitimate  children,  but 
having  left  no  legitimate  children.  There,  inasmuch  as  the 
testator  must  be  taken  to  have  known  the  state  of  his  family, 
and  must  be  taken  to  have  intended  to  benefit  some  children 
of  his  daughter  Jane,  and  inasmuch  as  she  had  no  children 
who  could  be  benefited  except  illegitimate  children,  rather 
than  that  the  bequest  should  fail  altogether  the  courts  will 
hold  that  those  illegitimate  children  are  intended,  and  they 
will  t«.ke  under  the  term  "children."  Having  referred  to 
that  class  of  cases,  I  may  put  them  altogether  aside;  for 
your  lordships  will  observe  that  that  cla^s  of  cases  can  have 
no  bearing  *ux>on  the  present  case,  because  here,  as  was  [283 
truly  said,  there  was  no  reason  why  le^timate  children 
might  not  take  under  the  bequest  in  this  will. 

The  other  class  of  cases  is  of  this  kind.  Where  there  is 
upon  the  face  of  the  will  itself,  and  upon  a  just  and  proper 
construction  and  interpretation  of  the  words  used  in  it,  an 
expression  of  tha  intention  of  the  testator  to  use  the  term 
"  cnildren"  not  merely  according  to  its  prima  facie  meaning 
of  legitimate  children,  but  according  to  a  meaning  which 
will  apply  to,  and  which  will  include,  illegitimate  children. 
I  mignt  give  again  a  familiar  illustration  of  that  class  of 
cases  by  the  supposition  of  a  bequest  upon  which,  I  pre- 
sume, there  wouia  be  no  argument.  -Suppose  that  a  testator 
were  to  say  in  his  will,  ' '  being  aware  that  my  daughter, 
who  is  now  married  to  her  husband,  had  before  her  marriage 
children  by  the  same  person,  who  in  law  are  illegitimate 
children,  and  it  being  my  intention  to  provide  for  all  the 
children  of  my  daughter,  I  give  funds  to  trustees  upon  trust 
for  her  for  life,  and  after  her  death  to  divide  the  funas  among 
the  children  of  my  said  daughter."  I  apprehend  that  no 
person  reading  a  bequest  of  that  kind  could  hesitate  to  say 
that  the  testator  had  shown  upon  the  face  of  his  will,  by 
the  words  which  he  had  used,  nis  intention,  in  a  way  that 
could  not  be  mistaken,  to  use  the  generic  term  ''children" 
so  as  to  include  illegitimate  qbildren  along  with  legitimate 
children. 

My  lords,  the  question  is,  whether  this  case  ranges  itself 
amongst  that  latter  class  of  cases  to  which  I  have  referred,  or 
not  %    In  my  opinion,  it  does. 

In  the  first  place,  in  order  to  interpret  the  words  of  the  will, 
it  is  always  not  only  ajlowable,  but  it  is  the  duty  of  the  court 
to  obtain,  the  knowledge  which  the  testator  had  of  the 
state  of  his  family.  I  find  this  statement  with  regard  to  the 
state  of  the  testator' s  family  admitted  by  the  demurrer  to 
this  biU :  "  John  Crook  had  formerly  been  married  to  Sarah 
7  Eng.  Rep.]  3 
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Ann,  one  of  the  daughters  of  the  said  testator,  and  the  said 
Sarah  Ann  having  died  in  the  year  1851,  the  said  John 
Crook  in  the  year  1854,  with  the  full  knowledge  of  the  said 
testator,  went  through  the  ceremony  of  marnage  with  the 
said  Mary,  another  daughter  of  the  said  testator,  and  who 
is  in  his  said  will  referred  to  as  'Mary  the  wife  of  the 
284]  *said  John  Crook,'  the  said  union  of  the  said  John 
Crook  and  Mary  Crook  was  always  looked  upon  by  and 
treated  by  the  said  testator  as  an  existing  marriage.  Two 
children  of  the  said  Mary  Crook  were  bom  after  ner  said 
marriage,  and  during  the  lifetime  of  the  testator,  that  is  to 
sav,  the  plaintiflf,  Alice  Sarah  Crook,  who  was  bom  on  the 
4tn  day  oi  November,  1854,  and  the  plaintiflf  Ernest  William 
Crook,  who  was  bom  on  the  21st  oi  July,  1858.  The  testa- 
tor was  in  the  habit  of  constant  and  aflfectionate  intercourse 
with  his  said  daughter  Mary  Crook  and  the  said  John  Crook, 
and  always  recognized  and  treated  the  said  John  Crook  as 
his  son-in-law,  and  always  recognized  and  treated  the  plain- 
tiffs as  his  grandchildren." 

Now  I  may  say  that,  in  my  opinion,  if  the  matter  had 
stopped  there,  if  your  lordships  had  nothing  more  than  this 
admitted  statement  of  the  state  of  the  famuy  and  the  habit 
of  the  testator  with  regard  to  the  treatment  oi  his  grandchil- 
dren, that  would,  in  my  opinion,  not  have  been  sufficient. 
If,  even  with  that  statement,  you  found  in  the  will  merely  a 
reference  to  the  children  of  his  daughter  Mary,  it  would  not, 
in  my  opinion,  have  been  sufficient  to  refer  to  this  statement 
of  the  fact  with  regard  to  the  family,  to  entitle  you  to  enlarge 
the  term  "children"  so  as  to  include  illegitimate  children. 
But  when  we  turn  to  the  terms  of  the  will  we  find  these 
expressions  used.  In  the  first  place,  the  testator  calls  this 
Jonn  Crook  his  "  son-in-law,"  and  he  makes  it  clear  that  he 
calls  him  his  son-in-law,  not  in  respect  of  his  former  mar- 
riage to  his  daughter  Sarah  Ann,  but  in  respect  of  his  union 
with  Mary,  because  he  describes  her  as  the  "wife  of  John 
Crook."  Then  he  makes  a  provision  for  Mary  the  "wife  of 
John  Crook"  in  these  words :  That  it  is  to  be  "for  her  sole, 
separate,  and  exclusive  use  and  benefit,  independently  of 
her  present  or  any  after- taken  husband,  and  without  being 
liabfe  to  the  debts,  control,  or  engagements  of  any  such  hus- 
band." And  then  he  directs,  "  after  the  decease  of  my  said 
daughter  Mary  Crook,"  that  the  property  is  to  be  held 
"upon  such  trusts  for  the  benefit  of^all  ana  every,  or  such 
one  or  more  exclusively  of  the  other  or  others  of  the  chil- 
dren or  child  of  my  said  daughter  Mary  Crook,"  as  she 
shall  appoint. 
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My  lords,  a  great  deal  of  criticism  was  passed  upon  the 
statement  admitted  by  the  demurrer  with  reference  to  the 
family  of  *1Sie  testator.  It  is  quite  sufficient,  I  think,  [285 
to  say  that,  in  my  opinion,  that  statement  admitted  by  the 
demurrer  amounts  to  this — ^that  there  was  here,  in  the  family 
of  the  testator,  a  case  of  what  is  commonly  called  a  marriage 
with  a  deceased  wife's  sister.  The  testator  knew  that  it  Tfas 
that  kind  of  marriage.  I  think  it  must  be  assumed  that  he 
knew  that  that  marriage  was  in  law  illegal,  but  he  had 
brought  himself — by  what  process  of  reasoning  or  feeling  it 
is  not  for  your  lordships  to  determine — ^to  consider  that,  not- 
withstanding the  law  01  the  country,  that  was  a  union  which 
he  was  justified  in  styling  a  "marriage,"  and  that  he  was 
justified  in  styling  the  parties  to  that  union  or  connection 
"husband  and  wiie."  It  is  not  for  your  lordships  to  criti- 
cise the  feelings  which  led  to  these  expressions.  It  is  a 
question  of  fact  that  we  are  dealing  with ;  and,  as  a  matter 
of  fact,  this  was  the  way  in  which  the  testator  viewed  and 
spoke  of  this  connection. 

It  appears  to  me  that  the  terms  "husband"  and  "wife," 
"father"  and  "mother,"  and  "children,"  are  all  correla- 
tive terms.  If  a  father  knows  that  his  daughter  has  children 
by  a  connection  which  he  calls  a  "marriage,"  with  a  man 
whom  he  calls  her  "husband,"  terming  the  daughter  the 
"wife"  of  that  husband,  I  am  at  a  loss  to  understand  the 
meaning  of  language  if  you  are  not  to  impute  to  that  same 
person  when  he  speaks  of  the  ' '  children "  of  his  daughter 
this  meaning,  that  as  he  has  termed  his  daughter  and  the 
man  with  whom  she  was  living  "wife"  and  "husband,"  so 
also  he  means  to  term  the  offspring  born  of  that  so-called 
"marriage"  the  children  according  to  that  nomenclature. 
That  is  all  that  your  lordships  have  to  find.  If  you  find 
that  that  is  the  nomenclature  used  by  the  testator,  taking 
his  will  as  the  dictionarv  from  which  you  are  to  find  the 
meaning  of  the  terms  he  has  used,  that  is  all  which  the  law, 
as  I  understand  the  cases,  requires.  Treating  the  cases  as 
establishing  the  proposition  to  which  I  have  •  referred,  I  am 
of  opinion  that  there  is  clearly  upon  the  face  of  this  will, 
reading  it  simply  with  the  knowledge  which  we  are  told  to 
impute  to  the  testator,  a  statement  by  him  in  his  own  words 
that  he  meant  to  make  a  provision  for  the  family  already 
born  of  that  union  which  he  styles  a  "  marriage." 

My  lords,  I  do  not  go  over  what  has  been  said  by  my 
noble  and  learned  friend  now  sitting  upon  the  woolsack 
(Lord  Chelmsford)  *as  to  the  impossibility  of  provid-  [286 
ing  for  future  illegitimate  children ;  that  is  out  of  the  quea- 
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tion  here.  The  question  here  is,  whether  these  children 
who  have  filed  this  bill,  and  who  were  bom  before  this 
will  was  made,  can  take  under  this  will ;  and  in  my  opinion 
they  can. 

Order  appealed  from  affirmed^  and  appeal  dismissed. 

Loras^  Journals^  27th  May,  1873. 

Solicitors  for  the  appellants :  Wilkins^  Blyth  <&  Marsland. 
Solicitors  for  respondents :  Turner  &  Son. 

A  legacy  to  children  will  be  held  to  be  cheq.  Rep.  854.    I  do  not  find  that  the 

A  gift  to   legitimate  children  only,  al-  caae  of  (herhUVs  Trust  was  appealed,  but 

though  the  mother  at  the  mRlring  of  the  it  may,  I  Hiink,  be  doubted,  under  cJl  the 

will  were  49  years  of  age,    the  Invali-  circuin8i4ince8  of  the  coae,  whether  it  was 

dity  of  her  marriaf  e  was  not  known  to  rightly  determmed.    If  it  appear  unequi- 

the*  testatrix,  and  she  was  much  attcu^hed  yocally  that   the  intent  was  to  include 

to  illegitimate  children    living   at   the  illegitimate  children  in  the  term  "chil- 

time  of  making  the  will.    Matter  of  Over-  dren  "  they  will  take.     Owen.  y.  Bryant,  2 

hUTs  Trtut,  4  Smale  <&  Gifiard,  362.  over-  De  Gez,   MacNaghten  <&  Gordon,     697, 

ruling  Beacheroft  y.  Beaehcroft,  1  Madd.  and  Mr.  Ferkifiis  note  to  Am,  Ed. 
480,  and  Frater  y.  PigoU,  Younge's  Ex- 
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Thomas  Matthias  Weguelin  and  others,  trading  as  Thom- 
son, BoNAR  &  Co.,  Appellants,  and  Eugene  Cellier  and 
John  Peter  Parrau,  Kespondents. 

Cofmgnees — Freight  on  Shipowner's  own  Goods — 8^-off, 

A  bill  of  lading,  in  mentioning  the  freight  payable  for  a  cargo,  did  not  use  the 
ordinary  words  '' ne  or  they  paying  freight  for  the  same,"  but,  after  giving  the  names 
of  the  consignees  to  whose  order  the  cargo  was  to  be  delivered,  employed  the  words 
"  freight  for  the  said  goods  £4  6«.  per  ton  of  20  cwt.  net,  delivered,  with  primage  and 
average  accustomed,"  Ac. : — 

H«Mi^  that  the  two  forms  of  expression  were  in  effect  the  same,  and  constituted  the 
ordinary  condition  that  the  goods  were  to  be  delivered  only  on  paying  freight. 

Though  ft'eight  may  not  oe  payable  in  respect  of  a  man's  own  goods  conveyed 
in  his  own  ship,  it  becomes  so  if  he  makes  third  persons,  who  have  advanced 
him  money,  the  consignees  of  those  goods,  and  the  goods  are  by  the  bill  of  lading 
delivered  to  their  oriier. 

T.  &  Co.,  who  acted  as  the  London  bankers  for  Holm  of  Stockholm,  consented  to 
open  a  credit  in  his  favor  with  merchants  at  Akyab  for  the  purchase  of  "  rice  for  the 
English  market  shipped  by  vessels  of  my  own,  the  Java,  <fec.,  at,  <fec.,/.  a.  6."  The 
rice  was  purchased,  and  shipped  on  board  the  Java,  and  made  deliverable  to  the 
order  of  T.  &  Co.,  who  accepted  bills  to  cover  the  purchase.  The  bill  of  lading  was 
indorsed  to  them;  it  described  the  goods  "to  be  delivered  in  like  good  order,  <fec., 
287]  unto  T.  <fe  Co.,  or  their  assigns;  *freight  for  the  said  goods  £4  5«.  per  ton  of 
20  cwt.  net,  delivered  with  primage  and  average  accustomed."  While  the  Java  was 
on  its  voyoge,  Holm  obtained  advances  from  C.  dc  Co.,  to  whom  he  assigned  the 
freiglit  as  security : — 

held,  that  under  these  circumstances  C.  <fe  Co.  were  entitled  to  the  freight,  and 
that  T.  <&  Co.  were,  like  all  other  consignees  of  a  cargo,  liable  to  pay  it  uqder  the 
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ternifl  of  the  bill  of  lading,  although  the  cargo  was  in  fact  brought  to  England  in 
Holm's  own  Yossel  the  Java. 

The  holders  of  a  bill  of  lading  cannot,  as  against  the  assignees  of  the  freight,  set 
off  a  debt  due  to  them  from  the  original  owner  of  the  goods,  who  was  also  the 
assignor  of  the  freight. 

This  was  an  appeal  against  a  decision  of  Lord  Chancellor. 
Cairns  which  had  reversed  a  previous  decision  of  the  master 
of  the  rolls. 

Messrs.  Thomson,  Bonar  &  Co.  were  the  London  bankers 
of  Mr.  Holm,  a  Swedish  merchant.  On  the  26th  of  Decem- 
ber, 1863,  he  wrote  to  them  a  letter  in  which  he  said,  ' '  I  beg 
to  lodge  a  credit  with  you  in  favor  of  Messrs.  Halliday, 
BuUocK  &  Co.,  of  Akyab,  for  purchase  and  shipment  of 
about  1300  tons  of  rice,  of  such  Kinds  and  qualities  as  are 
most  suitable  for  the  English  markets,  to  be  shipped  by 
vessels  of  my  own,  the  Java  and  the  Augusta,  at  the  price 
of  about  4:8.  6d.  per  cwt.,  f.  o.  b.,  but  with  liberty  to  pay  up 
to  5^.  sterling  per  cwt.,  f.  o.  b.,  in  case  the  above  mends 
find  it  to  be  to  my  interest  to  pay  such  a  price.  Please  con- 
firm this  credit,  by  first  mail,  for  my  account,  to  be  availed 
of  in  drafts  at  the  usual  sight  against  shipping  documents 
and  timely  orders  for  effecting  the  insurance.  The  Java 
will  be  ready  to  leave  your  port  direct  for  Akyab  in  ballast 
in  the  course  of  next  month." 

Thomson  &  Bonar,  on  the  11th  of  January,  1864,  by  a 
letter  to  Hallidav  &  Bullock,  confirmed  the  proposed  credit 
in  the  terms  of  the  proposal  itself.  In  their  letter  they  said, 
"we  beg  to  advise  you  that  your  drafts  upon  us  at  six 
months  against  shipping  documents  to  the  extent  of  £6500 
will  meet  with  due  honor  on  presenfaition.  We  beg  to  add 
that  it  is  understood  that  timely  notice  is  to  be  given  us  for 
insurance,  and  that  bills  of  lading  are  to  be  made  out  to 
Thomson,  Bonar  &  Co." 

On  the  9th  of  July,  1864,  Halliday  &  Bullock  wrote  to 
Thomson  &  Bonar  advising  drafts  upon  this  credit  to  the 
amount  of  £4450;  and  "as  cover  for  the  above  we  beg  to 
hand  you  bill  of  lading  for  847  tons  rice,  per  Java,  made 
out  to  your  order,  and  *with  ship' s  disbursements  in-  [288 
dorsed  thereon. ' '  The  bill  of  lading  for  the  Java  was  in  these 
terms:  "Shipped  in  good  order,  &c.,  by  Halliday,  Bullock 
&  Co.,  in  and  upon  the  good  ship  called  the  Java,  whereof 
is  master  for  this  present  voyage  Zellinger,  and  now  riding 
at  anchor  in  Akyab  harbor,  and  bound  for  Cork  or  Fal- 
mouth for  orders,  8410  bags  of  new  Nacrenzi  cargo  rice,  and 
3165  bags  of  new  Byac  cargo  rice,  weighing  in  all  847  tons 
net,  being  marked  and  numbered  as  in  the  margin,  and  are 
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to  be  delivered  in  like  good  order  and  condition  unto  Messrs. 
Thomson,  Bonar  &  Co.,  or  to  their  assigns ;  freight  for  the 
said  goods  £4  5^.  per  ton  of  20  cwt.  net  delivered,  with 
primage  and  average  accustomed,"  &c.  The  bill  of  lading 
was  signed  "P.  ZeUinger."  The  indorsement  on  it  was  in 
these  terms:  ''Received  from  Halliday,  Bullock  &  Co., 
Akyab,  the  sum  of  £250  sterling,  being  amount  of  my  ship's 
disbursements  at  Akyab,  the  amount  to  be  deducted  from 
the  freight  on  this  bill  of  lading  on  settlement  thereof. 

''  £260  steriing.  "  P.  ZeUinger." 

"  Akyab,  9th  July,  1864." 

On  the  day  on  which  this  letter  was  received  the  bills 
therein  mentioned  were  presented  to  Thomson,  Bonar  &  Co., 
and  accepted  by  them,  and  these  bills  when  at  maturity  were 
duly  honored. 

On  the  20th  of  August,  1864,  Thomson  &  Bonar  wrote  to 
Holm  a  letter,  in  which  they  said,  ''  We  have  received  your 
favor  of  the  12th  instant,  and  have  duly  passed  to  your  credit 
your  remittance  of  £1700,  and  have  honored  Mr.  Carl  Nylen'  a 
draft  for  the  same  amount  to  your  debit. 

''  We  beg  to  refer  you  to  our  respects  of  the  5th,  8th,  and 
15th  instants,  relating  to  the  insurance  per  Java  to  be  cov- 
ered by  you,  neitlier  of  which  have  you  acknowledged. 

"We  now  annex  you  copies  of  two  letters  received  to- 
day from  Messrs.  Ilalliday,  Bullock  &  Co.,  of  Akyab,  wlio 
have  drawn  on  us  for  the  cost  of  the  cargo  per  Java  £4450 
against  the  bills  of  lading  of  11,575  bags  of  rice  weighing 
847  tons. 

"  The  bills  of  lading  are  made  out  for  Cork  or  Falmouth 
for  orders,  and  the  cargo  is  deliverable  to  our  order. 

"  We  are  anxious  to  know  what  sum  you  have  insuried 
upon  the  cargo,  and  beg  that  you  will  advise  us  by  return 
ot  post,  if  your  advice  on  this  head  be  not  already  on 
the  way." 

289]  *0n  the  22d  of  August,  Holm  wrote  a  letter  ac- 
knowledging the  receipt  of  several  communications  from 
Thomson  &  JBonar,  and  among  them  those  above  mentioned. 
He  also  told  them  that  he  liad  effected  insurances  at  a  very 
moderate  premium;  ''and  after  having  closed  the  policies, 
I  will  give  you  the  exact  valuation,  crediting  you  the  usual 
commission.  The  insurance  is  effected  (P.  r.  A.),  knowing 
my  vessel  to  be  good  and  strong,  and  commanded  by  a 
clever  captain.  The  policies  I  hold  for  you,  and  are  at  your 
disposal.  I  hope  it  will  not  take  long  till  you  get  the 
samples  of  the  cargo,  as  well  as  the  shipping  document,  and 
as  it  will  take  a  good  time  before  the  arrival  of  the  vessel,  I 
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tioist  the  prices  will  have  advanced,  leaving  a  margin  which 
mav  be  tei-med  a  good  freight." 

On  the  8th  of  November,  1864,  Holm  wrote  to  Cellier  & 
Parrau  of  Hamburgh  a  letter,  in  which  he  said:  ''As  per 
agreement  with  your  Mr.  Parrau,  I  have  to-day  drawn  upon 
you  B.  CO.  45,000  at  two  months'  date,  which  please  protect; 
and  on  the  other  hand,  I  hereby  as  security  place  at  your 
disposal  the  freights  Java  and  Frederik.  The  Java,  Captain 
P.  Zellinger,  with  845  tons  rice,  sailed  on  the  11th  of  August 
from  Akyab,  and  Frederik,  Captain  J.  T.  Hultman,  with 
690  tons  rice,  on  the  1st  of  September  from  Penang.  Both 
vessels  may  be  expected  next  month,  and  I  shall,  if  you 
wish  it,  immediately  send  you  letters  to  the  captains,  order- 
ing them  to  hold  the  necessary  amount  at  your  disposal. 
The  ship  Java  may  be  expected  the  beginning  of  the  month." 

The  respondents  accepted  the  two  bills  thus  drawn,  and 
paid  them.  Holm,  on  the  18th  of  November,  1864,  sent  to 
the  masters  of  the  two  vessels  notices,  both  of  which,  with 
the  difference  of  the  names  of  the  ships  and  the  masters, 
were  in  the  same  terms,  namely,  "  I  hereby  Request  that  you 
will,  for  my  account,  hold  the  entire  freight  at  the  dispo- 
sition of  Messrs.  Cellier  &  Parrau,  of  Hamburgh,  or  else  allow 
said  gentlemen  to  collect  the  freight  in  case  they  so  wish." 

On  the  22d  of  December,  1864,  Holm  suspended  i)ayment, 
and  was  made  a  bankrupt,  and  assignees  were*  appointed 
according  to  the  forms  of  the  Swedish  law. 

On  the  9th  of  January,  1865,  the  Java  arrived  in  London, 
and  entered  the  St.  Katharine's  docks,  and  on  the  same  day 
the  *respondents  gave  to  the  dock  company  the  usual  [29U 
notice  of  stopping  for  freight. 

On  the  same  9tn  of  January,  1865,  the  respondents  received 
from  the  master  of  the  Java  an  order  addressed  to  Thomson 
&  Bonar,  in  these  words:  "Please  pay  Messrs.  Cellier  & 
Parrau,  of  Hamburg,  or  order,  the  amount  of  freight  on 
cargo  of  rice  ex  mv  vessel  Java  from  Akyab."  On  the  same 
dajr  Mr.  Parrau,  for  the  respondents,  served  the  following 
notice  on  Thomson  &  Bonar :  ^ '  Gentlemen,  I  beg  to  give 
you  notice,  that  my  firm  Cellier  &  Parrau,  of  Hamburg, 
nold  authority  from  Mr.  John  Holm,  of  Stockholm,  per 
date  18th  of  November  last,  to  encash  the  freight  on  cargo 
of  rice  ex  Java  at  Akyab.  I  hold  also  captain' s  order  upon 
you  for  same,  and  the  cargo  is  stopped,  for  freight,  with  the 
dock  company,  subject  to  release  of  my  firm.  J.  P.  Par- 
rau." After  some  correspondence  the  appellants  deposited 
a  sum  of  money  with  the  dock  company,  and  obtained  the 
delivery  of  the  cargo  to  the  buyers. 
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In  February,  1865,  Messrs.  Cellier  &  Parran  filed  their 
bill  against  Thomson  &  Bonar,  praying  that  it  might  be 
declared  that  they  had  a  valid  charge  on  the  freight  for  the 
amount  due  to  them  in  respect  of  the  bills  of  exchange 
accepted  and  paid  by  them  in  virtue  of  Holm' s  letter  of  the 
8th  of  November,  1864.  The  appellants,  by  their  answer, 
set  up  a  claim  that  the  cargo  of  the  Java,  as  well  as  the  ves- 
sel itself,  belonged  to  John  Holm,  and  that  consequently 
there  was  no  freight  payable  on  the  said  cargo,  and  tnat  the 
entry  as  to  the  freight  on  the  bill  of  lading  was  a  mere  mat- 
ter of  form. 

It  appeared  in  evidence  that  the  statement  as  to  the  freight 
was  inserted  in  the  bill  of  lading,  not  specially  with  regard 
to  this  ]particular  cargo,  but  in  pursuance  of  express  general 
instructions  to  that  effect  given  by  Holm  to  the  masters  of 
all  his  ships. 

The  cause  was  heard  before  the  master  of  the  rolls,  who, 
on  the  5th  of  December,  1867,  made  a  decree  dismissing  the 
bUl  with  costs.  On  appeal  to  the  lord  chancellor  this  decree 
was,  on  the  22d  of  July,  1868,  reversed.  This  appeal  was 
then  brought. 

The  SolidtoT-Oeneral  (Sir  O.  Jess  el)  and  Mr.  Charles 
JTall,  for  the  appellants  : 

The  mere  mention  of  "freight"  in  a  bill  of  lading  cannot 
291]  make  *freight  payable.  Here  the  payment  of  freight 
is  not,  as  in  ordinary  bills  of  lading,  made  a  condition  of  the 
delivery  of  the  goods.  Besides,  here  the  shipper's  own 
goods  were  put  on  board  the  shipper's  own  vessel,  and  it 
would  be  absurd  to  suppose  that  he  made  the  goods  liable 
to  freight  to  be  paid  by  himself  to  himself.  Tlie  possibility 
of  such  a  thing  is  answered  by  his  own  declaration  that  they 
were  "f.  o.  b."  To  make  his  pledgee  pay  freight  on  them 
would  be  like  making  a  pawnbroker  pay  the  cost  of  bring- 
ing to  him  goods  which  were  to  be  pawned.  Here  the  goods 
were  pledged  to  the  appellants ;  they  could  not  be  liable  to 
pay  freight  to  Holm,  the  man  who  pledged  them  ;  and  if  the 
appellants  were  required  to  pay  on  his  account  freight  to  a 
tnii-d  person,  that  would  only  have  been  a  fresh  advance  by 
them  to  Holm,  requiring  a  fresh  securitv  on  the  thing 
pledged.  The  ordinary  words  of  a  bill  oi  lading,  'Mie  or 
they  paying  freight,"  constitute  a  bargain,  the  consignee  on 
claiming  the  goods  under  the  bill  of  lading  adopts  Sie  bar- 
gain and  undertakes  to  defray  the  freight.  Tiiose  words 
were  expressly  excluded,  from  this  bill  of  lading.  [Lord 
Chelmsford  :  Would  the  master  have  been  justified  on 
this  bill  of  lading  in  delivering  up  the  goods  without  the  pay- 
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ment  of  freight  i]  Certainly,  if  the  master  knew  that  they 
were  the  goods  of  the  owner  of  the  ship.  In  this  instance 
he  was  not  only  liable,  but  compellable  to  give  them  up : 
Mdchlachlan  on  Shipping  (*),  quoting  Domett  v.  Beck- 
ford^  Q.  The  ordinary  words  as  to  freight  are  only  intro- 
duced into  a  bill  of  lading  for  the  benefit  and  protection  of 
the  master  $is  a^inst  a  stranger:  Shepard  v.  De  Ber- 
naZes  (').  Here  the  master  was  the  mere  servant  of  the 
owner,  and  could  not  require  them,  and  did  not  need  them. 
No  freight  could  be  payable  by  the  owner  of  the  vessel  on 
his  own  goods  carried  in  his  own  ship.  Here,  too,  the 
owner  who  pledged  his  coods  undertook  to  send  them  in 
his  own  vessel,  which,  of  course,  amounted  to  an  under- 
taking that  they  should  be  sent  free  of  charge.  For  any 
charges  for  sending  the  goods,  even  if  payable  to  a  third 
person,  Holm,  the  pledgor,  would  be  liaole — those  charges 
could  not  be  cast  on  the  pledgee.  The  word  "freight"  is  of 
equivocal  meaning;  it  does  not  always  mean  the  money 
chargeable  for  the  carriage  of  the  cargo,  and  in  the  letter  of 
Holm,  of  the  22d  of  August,  *it  is  clear  that  it  meant  the  [292 
value  of  the  cargo  itself.  He  says :  "I  trust  the  prices  will 
have  advanced,  leaving  a  margin  which  may  be  termed  a 
^ood  freight."^  The  right  of  property  in  the  goods  remained 
m  Holm.  He  had  the  possession  and  the  right  of  sale. 
[Lord  Chelmsford  :  Subject  to  the  right  of  the  consignor 
to  stop  in  transitu.]  As  to  all  the  world,  but  the  con- 
signors, he  was  the  owner  of  the  goods.  In  Gfumm  v.  Tyrie  (*) 
the  question  was,  whether  if  the  bill  of  lading  stated  the 
cargo  to  be  shipped  on  acccount  of  the  owners  of  the  ship, 
and  it  turned  out  that  the  cargo  was  not  their  property,  any 
claim  for  freight  could  arise  either  at  law  or  m  equity,  and 
Lord  Chief  Justice  Cockburn  there  said  (*) :  "Where  goods 
are  shipped  on  account  of  the  owner  of  a  vessel  no  question 
about  fireight  can  arise ;  and  a  mortgagee,  if  he  takes  posses- 
sion, cannot  claim  freight  in  respect  of  the  cargo  conveyed 
in  that  vessel  on  account  of  the  owner."  Thomson  &  Bonar 
were  here  the  mortgagees  of  the  cargo,  and  stood  precisely 
in  the  position  of  Holm,  the  owner  of  it,  who  had  mortgaged 
it  to  them.  Then,  as  he  could  not  be  liable  to  himself  for 
freight  on  his  own  cargo,  neither  could  they.  The  only 
result  of  holding  the  pledgee  here  liable  to  pay  freight  to 
the  pledgor  would  be  that  the  former  would  have  a  right  to 
recover  it  back  from  the  latter.     If  the  pledgee  paid  freight 

0)  Ist  Ed.,  p.  420.  (*)  4  B.  A  S.,  680;  affirmed  6  B.  A  S., 

(»)  6  B.  A  Ad.,  621.  298. 

(')  18  East,  6(56.  («)  4  B.  A  S.,  708. 

7  E2fo.  Rep.]  4 
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it  would  onljr  be  a  fresh  advance  on  his  part,  which  he 
would  be  entitled  to  claim  direct  as  against  the  pledgor,  or 
to  set  off  as  against  any  one  else  who  claimed  under  him. 

Mr.  Butt^  Q.C.,  and  Mr.  Horace  Daxey^  for  the  respon- 
dents: 

There  was  no  contract  here  that  the  goods  should  be 
delivered  to  Thomson  &  Bonar  free  of  freight,  and  the  let- 
ters show  that  they  never  expected  it  to  be  so.  Freight  is, 
in  fact,  a  necessary  incident  to  the  carriage  of  goods  by  a 
ship:  Christy  v.  Row^  (*).  The  contest  here  is  upon  the 
letters  of  the  26th  of  December,  1863,  and  of  the  11th  of 
January,  1864,  which  latter,  addressed  to  Halliday,  Bullock 
&  Co.,  almost  repeats  the  words  of  the  former,  an^  declares 
acceptance  of  the  contract  as  there  stated. 

It  is  said  that  there  could  not  be  freight  payable  here 
because  the  owner  of  the  goods  was  the  owner  of  the  ship, 
293]  and  that  a  man  *cannot  legally  make  a  contract  with 
himself,  to  paj  freight  to  himself  for  his  own  goods  carried 
in  his  own  ship.  But  that  does  not  truly  represent  the  con- 
dition of  the  parties.  Halliday  &  Bullock  are  spoken  of  as 
only  his  agents.  That  was  not  so.  They  acted  upon  his 
instructions  in  buying  the  rice,  but  they  were  the  purchasers 
of  it  from  third  parties — were  liable  for  it,  and  could  have 
stopped  it  ill  transitu.  As  between  Holm  and  themselvea, 
they  were  the  vendors  of  the  rice,  and  were  possessed  of  all 
the  rights  of  vendors  :  Feise  v.  Wray  (*).  There  the  corre- 
spondent abroad  buying  goods  on  the  orders  of  a  person  at 
home  was  held  to  possess  full  dominion  over  the  property 
until  his  claims  in  respect  of  the  purchase  were  satisfied. 
On  the  other  hand,  the  appellants  were  merely  the  bankers 
in  London  of  Holm,  and  promised  to  honor  his  drafts  on 
the  bill  of  lading  of  the  rice  being  made  in  their  favor. 
That  was  done,  and  they  were  entitled  to  the  cargo,  but  only 
on  the  condition  of  complying  with  the  bill  of  lading.  They, 
therefore,  had  distinct  nglits,  and  were  under  distinct  liabil- 
ities :  Haille  v.  Smith  (*).  It  was  a  condition  of  the  bill  of 
lading  that  freight  was  to  be  paid  for  the  rice.  The  rice  was 
to  be  *' deliverable  to  our  orders,"  but  only  on  the  terms 
contained  in  the  bill  of  lading.  The  very  amounts  men- 
tioned in  their  letters  show  that  all  the  parties  understood 
this  to  be  so.  The  drafts  on  Thomson  &  Bonar  amounted 
to  £4450.  There  were  against  that  840  tons  of  rice  at  5^.  per 
cwt.  At  £5  per  ton  that  would  amount  to  £4200,  and  the 
added  £250 — a  sum  paid  to  the  master  in  the  first  instance — 
exactly  made  up  the  full  amount,  and  was  really  included 

(\)  Taunt.,  300.  («)  8  East,  93.  («)  1  B.  <&  P.,  663. 
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in  the  freight.  The  letter  of  the  20th  of  August,  1864,  shows* 
this.  There  had  been  other  transactions  between  the  same 
parties,  aU  of  this  same  character,  and  what  they  had  done 
before  in  other  matters  they  did  again  in  this.  There  is 
nothing  in  any  of  the  letters  to  show  that  the  appellants 
were  to  have  the  cargo  freight  free,  and  in  the  letter  already 
referred  to,  though  the  cargo  is  expressly  mentioned  as  to 
be  "deliverable  to  our  order,"  not  one  word  is  said  about 
its  being  free  from  freight.  It  is  true  that  in  the  letter  of 
the  22d  of  August,  1864,  the  word  ''  freight"  appears  to  be 
used  ambiguously  in  one  particular  sentence.  But  that  am- 
biguous use  of  one  word  cannot  control  the  sense  of  all  the 
*other  documents  and  of  the  meaning  which  is  gen-  [294 
erally  attached  to  the  word  "freight"  itself,  and  is  certainly 
attached  to  it  in  the  bill  of  lading  in  this  case.  Halliday  & 
Bullock  were  prima  fade  the  snippers  of  the  rice,  and  of 
course  were  priTnafdcie  liable  for  tne  freight ;  but  Thomson 
&  Bonar  were  made  the  consignees  of  the  rice,  and,  under 
the  18  &  19  Vict.  c.  Ill,  s.  1,  became  subject  to  all  the  rights 
and  liabilities  of  consignees.  If  the  bill  of  lading  passed 
the  property  in  the  rice,  it  passed  also  all  the  liaoilities 
attached  to  that  property :  Smurthwaite  v.  Wilkins  T). 
And  here  the  document  itself  required  payment  of  tne 
freight.  The  absence  of  the  usual  form  of  words,  "he  or 
they  paving  fi-eight,"  could  not  aflfect  the  liability  to  pay 
it :  the  weight  was  expressly  mentioned,  and  mentioned  in 
the  usual  manner  in  connection  with  primage  and  average, 
and  its  amount  was  stated,  and  by  the  indorsement  on  tne 
bill  of  lading  the  master's  expenses  were  expressly  described 
a«  "  to  be  deducted  from  the  freight."  Oumm  v.  Tyrie  ('), 
if  it  proves  anything,  proves  that  though  a  man  who  is  owner 
of  the  vessel  and  owner  of  the  goods  shipped  in  it,  cannot 
make  himself  liable  to  himself  for  freight,  he  can  create  that 
liability  where  the  interest  of  other  persons  is  concerned. 
That  case  is,  therefore,  an  authority  for  the  respondents. 

As  to  the  claim  of  set-off  there  were  no  mutual  debts  here. 
The  bills  were  not  at  maturity  on  the  9th  of  January,  1865. 
They  were  drawn  while  the  vessel  was  at  sea,  and  were  not 
due  till  the  23d  of  February.  So  that  when  Thomson  & 
Bonar  were  affected  with  notice  of  the  assignment,  no  debt 
from  Holm  to  them  had  accrued:  Watson  v.  The  Mid- 
Wales  Railway  Company  (*).  The  assignment  of  an  equi- 
table chose  in  action  does  not  create  a  right  of  set-off  unless 
there  is  an  actual  intention  to  create  it. 

(»)  1 1  C.  B.  (N.  S.)  842 ;    81  L.  J.  (C.  P.)         («)  4  B.  <fe  S.  680 ;  affirmed  6  B.  <fe  S.  298. 
214 ;  seeXwM  V.  McKee,  Law  Rep.  2  Ex.  BY.        (*)  Law  Rep.  2  C.  P.  693. 
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May  27.  Lord  Chelmsford:  My  lords,  the  question 
upon  this  appeal  is,  whether  the  appellants,  who  are^part- 
ners  in,  and  constitute  the  firm  of,  Thomson  &  Bonar,  are 
bound  to  pay  to  the  respondents  the  amount  of  freight 
295]  *npon  a  cargo  of  rice  shipped  at  Akyab,  in  a  vessel 
called  the  Java,  and  consigned  to  them.  The  respondents 
claim  the  freight  as  having  been  placed  at  their  disposal  as 
a  security  for  the  repayment  of  a  sum  of  £3300  lent  and 
advanced  to  John  Holm,  the  owner  of  the  vessel.  The  ap- 
pellant' s  answer  to  this  claim  is,  that  no  freight  was  payable 
for  the  cargo  of  the  ship  Java,  as  Holm  was  the  owner  of 
both  ship  and  cargo,  and  could  not  create  a  charge  in  favor 
of  the  respondents  in  priority  to  the  right  of  the  appellants 
as  consignees  to  have  the  cargo  delivered  to  them  without 
any  payment. 

The  question  depends  upon  the  construction  of  the  con- 
tract between  Holm  and  Thomson  &  Bonar,  which  is 
contained  in  two  letters  written  by  them  respectively  on  the 
26th  of  December,  1863,  and  the  11th  of  January,  1864. 
That  hy  Holm  is,  so  far  as  is  material  in  this  case,  in  the 
following  terms : — [His  lordship  read  the  letters,  the  bill  of 
lading,  and  the  indorsement ;  see  ante,  pp.  287,  288.]  It 
was  observed  that  the  bill  of  lading  is  not  m  the  accustomed 
form  as  to  payment  of  freight,  that  is  ''he  or  they  paying 
freight,"  &c.,  but  it  amounte  to  the  same  thing  by  the  words 
' '  freight  upon  the  goods  net  delivered. ' '  Thomson  &  Bonar, 
with  this  shipping  document  before  them,  accepted  bills  for 
£4460,  which  was  explained  to  be  the  exact  amount  of  the 
maximum  rate  of  freight  at  £5  per  ton  of  840  tons  pf  rice, 
with  the  addition  of  £250,  the  amount  of  the  disburse- 
ments which  by  the  indorsement  upon  the  bill  of  lading 
was  to  be  "deducted  from  the  freight  on  settlement 
thereof." 

The  claim  of  the  respondents  arises  upon  two  bills  of 
exchange  amounting  to  £3300  drawn  by  Holm  upon  and 
acceptea  by  them,  and  Holm,  in  a  letter  of  the  8th  oi  Novem- 
ber, 1864,  sending  the  bills  for  acceptance,  writes,  "on  the 
other  hand  I  hereby,  as  security,  place  at  your  disposal  the 
freights  Java  and  Frederik."  Tne  respondents,  upon  the 
arrival  of  the  Java,  claimed  to  have  the  freight  applied  to 
the  payment  of  the  amount  of  the  two  bills  of  excliange  so 
accepted  by  them ;  and  Thomson  &  Bonar,  on  the  other 
hand,  claimed  for  the  whole  of  the  cargoes  freight  free.  The 
respondents  filed  a  bill  against  Thomson  &  Bonar,  praying 
to  nave  it  declared  that  they  had  a  valid  charge  on  the 
freight  of  the  Java  for  the  amount  due  to  them  on  the  bills 
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of  exchange.  The  *master  of  the  rolls  dismissed  the  [296 
bill  uj)ontne  ground  that  Holm  was  owner  of  the  Java,  and 
also  of  the  cargo  of  rice  shipped  on  board,  that  a  man  cannot 
enter  into  a  contract  with  himself,  therefore  when  the  owner 
of  a  ship  carries  his  own  goods  in  his  own  ship,  no  freight 
is  payable  to  himself  on  account  of  the  carriage.  Upon  ap- 
I)eal  to  the  lord  chancellor,  his  lordship  was  oi  opinion  that 
the  plaintiffs  (the  respondents)  were  entitled  to  a  decree,  and 
ordered  that  the  decree  of  the  master  of  the  rolls  for  the  dis- 
missal of  the  bill  as  against  the  defendants  (the  present 
appellants)  be  reversed. 

upon  the  argument  of  the  present  appeal  reliance  was 
pla(^  upon  a  statement  by  Holm  in  his  amdavit  that  it  was 
nis  invariable  custom  to  cause  a  reservation  of  freight  to  be 
inserted  in  all  bills  of  lading  signed  by  the  captains  of  his 
ships,  although  the  cargo  might,  in  fact,  be  shipped  on  his 
account,  in  order  that,  as  owner  of  the  ship,  he  might  be 
able  to  receive  or  deal  with  such  freight  independently  of  the 
cargo.  But  if  Holm  had  a  right  to  reserve  freight  upon 
cargoes  shipped  on  his  own  account  in  his  own  ships,  the 
proof  that  it  was  his  custom  to  do  so  was  immaterial ;  and 
if  he  had  no  right  to  reserve  freight  under  such  circum- 
stances his  custom  to  do  so  would  be  of  no  avail.  Some 
stress  was  laid  upon  a  letter  from  Holm,  of  the  22d  of  Au- 
gust, 1864,  as  showing  that  no  freight  was  intended  to  be 
payable  upon  the  bill  of  lading.  The  passage  referred  to  is 
m  these  terms :  "I  hope  it  won't  take  long  till  you  get  the 
samples  of  the  cargo  as  well  as  the  shipping  document,  and 
as  it  will  take  a  good  time  before  the  arrival  of  the  vessel,  I 
trust  the  prices  will  have  advanced,  leaving  a  margin  which 
may  be  termed  a  good  freight."  There  can  be  no  doubt  that 
the  term  "freight"  is  not  used  here  in  its  technical  sense, 
but  as  meaning  the  profit  to  be  derived  from  the  employment 
of  the  ship.  But  I  do  not  see  how  that  bears  upon  the 
question  whether  freight  in  its  common  acceptation  was 
t  payable  under  the  shipping  document,  which  must  be  deter- 
mined bv  the  terms  oi  the  mstrument  itself. 

In  order  to  remove  the  objection  to  the  reservation  of 
freight,  upon  which  the  master  of  the  rolls  decided  the  case, 
it  was  contended  by  the  respondents  that  Holm  was  not  the 
ownftr  of  the  cargo  of  rice,  but  that  Halliday  &  Bullock,  who 
had  *purchased  and  shipped  the  rice,  thouffh  for  his  [297 
account,  were  the  owners.  There  is  no  doubt,  according  to 
the  case  of  Feise  v.  Wray  ('),  that  Halliday  &  Bullock,  as 
between  themselves  and  Holm,  were  in  some  respects  ven- 

{})  3  East,  93. 
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dors  of  the  rice,  so  as  to  have  a  right  to  stop  in  transitu  on 
the  bankruptcy  of  Holm,  if  the  cargo  had  oeen  shipped  to 
his  order.  They,  however,  by  the  bill  of  lading  made  the 
cargo  deliverable  to  Thomson  •&  Bonar,  or  their  assigns.  It 
was  not,  therefore,  the  case  of  the  owner  of  a  cargo  snipping 
it  on  board  of  his  own  ship.  Holm  had  no  control  over  the 
cargo,  and  could  not  have  diverted  it  from  its  destination  to 
Thomson  &  Bonar.  There  seems  to  be  no  reason  why  in  this 
state  of  things  the  careo  mi^ht  not  be  made  deliverable  on 

Sayment  of  freight,  fl  the  rice  had  been  shipped  by  Halli- 
ay  &  Bullock,  as  agents  for  Holm,  to  be  delivered  to  order 
or  assigns,  that  would  have  reserved  the  property  to  Holm, 
and  as  long  as  he  remained  the  owner  of  the  rice  the  reser- 
vation of  freight  would,  of  course,  have  been  inoperative. 
But  if  Holm  had  indorsed  the  bill  of  lading,  the  indorsee 
receiving  the  goods  in  pursuance  of  it  would  have  been* 
bound  to  pay  the  freight  made  payable  upon  delivery.  I 
see  no  reason  why  Thomson  &  Bonar  should  not  have  been 
liable  to  the  payment  of  freight.  As  the  rice  was  bought  by 
means  of  advances  made  by  them,  and  the  cargo  was  to  be 
consigned  to  them  as  a  security  for  the  repayment  of  these 
advances,  they  might  have  expected  that  the  shipping  docu- 
ments would  have  been  made  out  for  its  delivery  to  them 
freight  free.  But  before  they  accepted  the  bills  of  exchange 
they  had  received  the  bill  oi  lading,  stated  in  the  covering 
letter  ''to  be  made  out  to  their  order,  and  with  ship's  dis- 
bursements indorsed  thereon."  Their  attention  was  par- 
ticularly called  to  the  form  of  the  bill  of  lading,  and  to  that 
most  important  indorsement  upon  it, — of  the  amount  of  the 
ship's  disbursements  being  to  be  deducted  from  the  freight 
on  the  bill  of  lading  on  settlement  thereof.  It  was  said  in 
argument  that  the  reservation  of  freight  in  the  bill  of  lading 
and  the  indorsement  upon  it  had  escaped  Thomson  S 
Bonar' s  attention.  I  think  this  is  highly  improbable.  But 
assuming  it  to  be  the  case  it  cannot  alter  their  position.  If 
they  chose  to  take  upon  themselves  the  liability  imposed  by  - 
the  bill  of  lading,  whatever  it  might  be,  they  are  bound 
298]  *by  its  terms  whether  they  had  made  themselves  ac- 
quainted with  them  or  not. 

I  am  of  opinion  that  the  decree  of  the  lord  chancellor 
reversing  the  decree  of  the  masker  of  the  rolls  upon  the  ques- 
tion of  the  liability  of  Thomson  &  Bonar  to  pay  fi'eight  upon 
tlie  cargo  of  the  Java  ought  to  be  affirmed. 

A  question  was  brought  forward  in  the  argument  at  your 
lordship's  bar  wliich  does  not  appear  to  have  been  suggested 
in  the  court  below,  nor  is  it  stated  in  the  appellant's  case, 
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and  the  reason  for  the  present  appeal,  nor  was  it  raised  upon 
the  pleadings  between  the  parties.  It  was  argued  that  as 
Thomson  &  Bonar  had  made  large  advances  to  Holm,  far 
beyond  the  amount  of  the  freight  of  the  Java,  they  have  a 
right  to  set  oflf  their  debt  against  the  respondent's  right  to 
the  freight,  and  so  to  extinguish  their  claim.  I  do  not  see 
upon  what  ground  this  can  be  a  case  for  set-oflf.  Thomson 
&  Bonar,  the  holders  of  the  bill  of  lading,  could  not  obtain 
the  cargo  without  payment  of  the  freignt,  nor  could  they 
have  withheld  such  payment  on  the  ground  that  Holm  was 
indebted  to  them.  The  cajjtain  of  the  Java  would  have  been 
entitled  if  not  bound  to  insist  upon  the  payment  of  the 
freight  before  the  delivery  of  the  cargo.  The  respondents 
had  placed  a  stop  on  the  cargo  for  thie  freight,  and  they  had 
given  to  Thomson  &  Bonar  notice  of  their  title  and  of  the 
cargo  being  stopped  for  freight.  The  respondents  had, 
therefore,  a  lien  for  the  freight  which  Thomson  &  Bonar 
were  bound  to  discharge.  They  cannot  insist  that  this  obli- 
gation does  not  exist  because  money  is  due  to  them  from 
the  person  who  created  the  right  to  a  lien,  which  is  para- 
mount to  any  claim  which  thev  have  upon  the  cargo.  Nor 
can  this  lien,  which  is  not  or  the  nature  of  a  debt,  be  de- 
feated by  a  set-oflf,  which  can  only  be  applicable  to  the  case 
of  mutual  debts.  This  claim  of  the  appellants,  in  my 
judgment,  furnishes  no  objection  to  the  affirmance  of  the 
decree. 

Lord  Colonsay  :  My  lords,  it  appears  to  me  that  in  this 
case  the  judgment  of  the  master  of  the  rolli^  proceeded  upon 
the  ground  that  the  whole  case  was  to  be  determined  upon 
the  correspondence  which  took  place  between  Holm  and 
Thomson  &  Bonar,  and  Halliday  &  Bullock,  *and  that  [299 
the  bill  of  lading  which  afterwards  accompanied  the  cargo 
was  really  a  matter  of  no  importance  in  the  case,  while,  on 
the  other  hand,  the  judgment  of  the  lord  chancellor  appears 
to  have  proceeded  mainly  upon  the  ground  that  the  bill  of 
lading  was  the  ''shipping  document"  in  this  case;  that  its 
conditions  were  taken  and  accepted  by  Thomson  &  Bonar 
when  they  received  and  adopted  that  bill  of  lading,  and 
accepted  the  drafts  which  were  made  as  against  the  shipping 
documents,  and  also  when  they  sought  to  vindicate  their 
right  in  the  cargo  which  had  been  carried  by  this  ship.  The 
master  of  the  rolls  held  that  there  had  been  a  clear  arrange- 
ment between  Holm  and  Thomson  &  Bonar,  to  the  effect 
that  the  cargo  was  to  be  sent  home  as  a  cargo  belonging  to 
Holm,  and  in  his  own  vessels ;  that  this  did  actually  take 
place,  and  that,  in  that  condition  of  matters,  it  was  impos- 
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sible  that  what  is  in  law  considered  as  freight,  a  right  which 
carries  along  with  it  certain  conditions  and  privileges,  such 
as  lien,  could  exist,  inasmuch  as  a  man  cannot  contract  with 
himself,  and  freight  is  the  result  of  a  contract  as  between  the 
owner  of  a  vessel  and  the  owner  of  the  goods  carried  in  it, 
or  some  other  arrangement  of  that  kind. 

Now,  my  lords,  I  must  say  that  it  appears  to  me  that  if 
this  case  is  considered  with  reference  to  the  condition  of 
matters  when  the  bill  of  lading  was  received  by  Thomson  & 
Bonar,  and  acted  upon  by  them,  and  with  reference  to  the 
ordinary  understanding  in  regard  to  goods  so  sent  and  pre- 
ceded by  such  documents,  there  could  be  little  or  no  diffi- 
culty in  determining  it.  The  bill  of  lading  set  forth  that  the 
goods  were  shipp^  by  Halliday  &  Bullock,  and  that  they 
were  shipped  to  Thomson  &  Bonar  themselves.  The  bill  of 
lading  sflso  stated  that  freight  to  a  certain  amount  was 
chargeable  upon  those  goods ;  for  I  hold  that  the  absence  of 
the  words,  "ne  or  thej  paying,"  was  of  no  consequence  in 
the  construction  of  this  dlu  of  lading.  The  bill  of  lading 
clearly  imports  that  there  is  a  freight  chargeable  in  reference 
to  the  carriage  of  these  eoods,  and  if  it  had  not  been  for  the 
previous  transaction  with  Thomson  &  Bonar,  and  the  posi- 
tion in  which  they  were  placed  with  regard  to  Holm,  I  appre- 
hend that  no  argument  could  possibly  have  been  maintained 
upon  the  absence  of  the  words  "  he  or  they  paying."  If  the 
300]  matter  be  treated  upon  the  footing  that  *these  bills  of 
lading,  and  the  cargo  sent  in  accordance  with  them,  and  the 
advances  made  in  reference  to  them,  govern  this  case,  I  see 
no  difficulty  at  all  in  holding  that  the  freight  was  a  matter  . 
for  which  a  lien  existed  over  the  cargo,  and  that  the  respon- 
dents in  this  case,  who  were  the  assignees  of  the  freight,  are 
entitled  to  our  judgment. 

But  the  master  of  the  rolls  has  held  (and  that  is  a  matter 
which  requires  consideration),  in  the  first  place,  that  there 
was  a  clear  understanding  between  Thomson  &  Bonar  and 
Holm  that  the  goods  were  to  be  his  own  property,  and  were 
to  be  sent  in  his  own  ships ;  and  he  has  held,  secondly,  that 
in  that  state  of  matters  tiie  law  does  not  allow  the  existence 
of  such  a  thing  as  freight  to  be  charged ;  and,  finally,  he 
has  held  that  tne  transaction  was  one  in  which  Thomson  & 
Bonar  were  to  be  regarded  independently  of  the  bill  of  lad- 
ing, and  merely  as  mortgagees  of  the  cargo  in  respect  of 
their  transactions  with  Holm.  There  is  a  good  deal  m  that 
argument  which  appears  to  me  to  be  rather  assumptive  than 
supported  by  authority.  In  the  first  place,  as  to  the  letter 
of  the  26th  of  December,  1863,  which  was  the  origin  of  this 
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transaction,  in  which  the  request  was  made  for  credit  to  be 
given  to  Halliday  &  Bullock,  it  is  undoubtedly  true,  upon 
the  tenor  of  that  letter  and  of  the  subsequent  correspondence 
also,  as  it  appears  to  me,  that  Hohn  intended  this  adventure 
to  be  an  adventure  of  his  own,  and  it  is  plain  that  he  men- 
tioned that  the  rice  was  to  be  shipped  in  vessels  of  his  own. 
But  it  is  taking  a  wide  step  from  that  to  say  that  it  was  a 
condition  of  the  proceedings  that  as  the  rice  was  shipped  in 
vessels  of  his  own  no  freight  was  to  be  charged ;  in  short 
that  the  rice  was  to  be  carried  free.  Holm' s  original  letter 
does  not  say  so,  and  the  letter  of  Thomson  &  Bonar,  ad- 
dressed to  Halliday  &  Bullock,  telling  them  of  their  willing- 
ness to  grant  them  the  credit,  or  granting  the  credit,  while 
it  states  that  the  goods  were  to  be  on  account  of  Holm,  does 
not  make  anv  reference  to  that  which  is  now  asserted  to 
be  an  essential  condition,  namely,  that  they  were  to  be  car- 
ried free. 

But  farther,  is  it  an  absolute  rule  that  where  an  owner  of 
a  ship  makes  an  adventure  in  a  cargo,  the  law  renders  it 
impossible  that  he  shall  assign  the  freight,  and  that  no 
assignee  shall  have  a  lien  over  the  cargo  lor  the  freight  if 
that  cargo  has  been  disposed  of  to  *some  other  per-  [301 
son  ?  I  am  not  sure  that  there  is  any  such  rule  at  all.  It 
appears  to  me  that  there  are  various  circumstances  under 
wTiich  it  is  quite  possible,  competent,  and  proper,  for  the 
owner  to  do  so.  In  fact,  if  he  kept  his  accounts  as  he 
ought,  as  a  shipowner,  to  keep  them  when  he  entered  into 
an  adventure,  he  would  keep  nis  account  with  this  vessel, 
the  Java,  and  put  to  its  credit  the  freights  it  was  earning,  or 
ought  to  earn,  and  those  freights  would  stand  in  his  books 
as  belonging  to  him ;  on  the  other  hand  he  would  debit  the 
cargo  with  the  proper  freight  for  the  vessel — ^and  the  balance 
between  these  two  would  be  the  profit  resulting  to  him  from 
the  adventure.  These  goods  ana  this  freight  were  two  sepa- 
rate things  which  belonged  to  him  in  two  separate  charac- 
ters, and  it  might  be  convenient  to  him,  with  a  view  to 
disposing  of  the  cargo  afloat,  or  of  dealing  separately  with 
the  cargo  and  the  freight,  that  they  should  be  so  marked 
out,  and  I  know  of  no  reason  why  he  should  not  do  so. 
Again,  if  he  had  sold  this  vessel  in  the  port  of  shipment 
with  all  its  acquisitions,  there  would  be  no  reason  why  there 
should  not  be  a  freight  inserted  in  the  bill  of  lading,  and 
made  a  right  which  would  follow  the  purchase  of  the  vessel. 
In  this  case,  I  think,  he  sold  the  cargo,  and  the  purchasers 
claimed  the  freight,  but  they  were  under  a  condition  which 
made  it  clear  that  they  would  not  establish  a  right  to  that 
7  Eng.  Rep.]  6 
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freight  which  had  been  assigned  to  the  respondents  in  this 
appeal.  Therefore,  it  is  talking  the  rule  too  absolutely]  to 
hold  that  there  is  a  legal  impossibility  of  creating  that  thing 
which  is  called  freight  in  a  case  in  which  the  cargo  and 
the  ship  belonged  at  the  time  of  the  shipment  to  the  same 
person. 

But,  farther,  the  master  of  the  rolls  seems  to  hold  it  as 
clear  that  all  right  in  this  cargo  was  vested  in  Holm,  and  that 
the  right  of  Thomson  &  Bonar  to  it  was  not  anything  else  than 
a  right  of  mortgage  by  way  of  security  for  their  advances.  I 
can  hardly  give  tnat  construction  to  a  bill  of  lading  which 
says  that  the  cargo  was  shipped  to  them.  I  think  that  not 
only  gave  them  the  dominion  over  the  cargo  but  vested  the 
cargo  in  them.  It  gave  them  a  right  to  the  cargo.  No  doubt 
Holm  had  certain  equitable  rights  as  against  them  after- 
wards, but  still  the  cargo  was  theirs.  It  is  not  clear  to  us 
how  he  stood  with  Halliday  &  Co.,  but  at  all  events  upon 
302]  the  face  of  the  transaction  as  described  in  the  bill  *of 
lading,  the  cargo  being  shipped  by  Halliday  &  Co.  direct  to 
Thomson  &  Bonar  witli  a  reservation  of  freight,  I  think  it 
was  a  transaction  which  ought  to  have  made  Thomson  & 
Bonar  aware  that  there  was  a  freight  chargeable.  I  think 
that  under  the  circumstances  Holm  was  not  prohibited  from 
charging  freight,  and  had  a  legal  right  to  charge  it.  Not 
only  did  the  bill  of  lading  bear  that  the  freight  was  to  be 
payable,  but  the  attention  of  Thomson  &  Bonar  was  specially 
directed  to  it  by  the  note  upon  the  bill  of  lading,  which 
showed  that  payments  had  been  made  on  account  oi  the  ves- 
sel which  were  to  be  deducted  from  the  freight.  In  that 
state  of  matters,  and  with  all  that  knowledge,  they  accepted 
the  drafts,  and  then  they  used  this  bUl  of  lading  as  the  title 
which  they  held  to  the  goods.  It  was  a  title  wnich  on  the 
face  of  it  showed  that  there  was  payment  to  be  made  for 
freight,  and  that  payments  had  already  been  made  which 
were  to  be  deducted  from  the  freight.  And  they  having 
acted  upon  that  as  the  ground  of  their  claim  to  the  cargo, 
I  think  it  is  impossible  for  them  to  repudiate  the  condition 
attached  to  that  bill  of  lading,  which  is  a  bill  of  lading 
made  in  the  ordinary  form,  though  not  exactly  in  the  same 
words,  as  those  documents  are  usually  made. 

Upon  these  grounds,  my  lords,  I  think  that  the  reasoning 
of  the  master  of  the  rolls  falls  short  of  the  substance  of  the 
case,  and  also  of  the  form  of  the  case,  for  the  form  of  the 
case  is  that  which  I  have  alluded  to,  of  a  party  receiving  a 
cargo  with  such  a  bill  of  lading  attached  to  it.  I  do  not  see 
that  those  parties  who  took  the  assignment  of  the  freight  are 
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precluded  from  their  right  because  of  any  inference  deduci- 
Dle  from  the  letter  of  the  26th  of  December,  that  it  was  a 
concluded  agreement  between  Holm  and  Thomson  &  Bonar 
which  the  law  made  absolute  and  unchangeable,  that  they 
were  not  to  charge  freight  in  respect  of  those  goods.  Upon 
these  grounds  I  am  for  affirming  the  judgment. 

Lord  Cairns  :  My  lords,  I  concur  so  entirely  with  what 
has  fallen  from  my  noble  and  learned  friends  that  I  do  not 
think  it  necessary  to  repeat  their  arguments.  I  have  con- 
sidered this  case  again,  and  I  hope  without  any  prejudice 
arising  from  the  fact  that  it  is  an  *appeal  from  a  jud^-  [303 
ment  of  my  own,  but  I  do  not  see  a  possibility  of  arriving  at 
any  other  conclusion. 

Order  appealed  from  affirmed^  and  appeal 
dismissed  with  costs. 

Lord^s  Journals^  27th  May,  1873. 

Solicitor  for  the  appellants :  H.  P.  Sharp. 

Solicitor  for  the  respondent :  Kearsey. 


[Law  Reports,  6  House  of  Lords,  328.] 
June  12,  1878. 

♦Alfred  A.  James,  Official  Liquidator  of  The  In-  [328 

TERNATIONAL  CONTRACT  COMPANY,   LIMITED,   Appellant ; 

and  James  A.  Mat  and  The  Liquidators  of  the  West 
London,  &c..  Wharves  Company,  Limited,  Respondents. 

Ccmpoaiy — Nominal  Shareholder — Trmtee — Indemnity — Voluntary  Winding-up. 

M.  consented  at  the  request  of  the  secretary  of  the  C.  Company,  to  become  the 
purchaser  of  shares  in  the  W.  Company.  Tlie  shares  were  purchased  by  him  for 
the  C.  Company,  from  which  he  receiyed  £16  for  himself.  He  never  paid  anything 
for  these  shares,  the  money  being  paid  by  the  C.  Company  on  whose  behalf  he  had 
purchased  them.  M.  executed  transfers  of  the  shares  to  the  C.  Company  (at  the 
written  desire  of  the  secretary  of  that  company),  and  took  no  further  trouble  in  the 
matter.  The  C.  Company  was  ordered  to  be  wound  up.  The  "W.  Company  was 
wound  up  voluntarily,  under  the  direction  of  the  court.  .  There  were  pecuniary  trans- 
actions between  the  two  companies.  The  W.  Company  made  a  call  on  M.  in  respect 
of  his  shares.  The  shares  were  declared  forfeited  for  non-payment  of  calls.  M.  after- 
wards explained  all  that  had  been  done,  and  the  W.  directors,  in  consideration  of  his 
transferring  to  them  all  his  rights  and  interests  in  the  shares,  released  him  from  all 
liability  to  them.  M.  took  out  a  summons  for  the  purpose  of  compelling  the  C.  Com- 
pany to  indemnify  him  against  any  demands  that  might  be  made  on  him  by,  or  on 
account  of,  the  W,  Company : — 

Held,  that  this  was  a  mere  case  of  trustee  and  ccehii  que  trust,  and  that  M.  was 
entitled  to  the  indemnity. 

Where  a  company  is  being  voluntarily  wound  up  under  the  authority  of  the  court, 
the  liquidators  cannot  recognize  the  release  of  one  of  its  contributories,  declared  by 
a  deed  of  the  directors,  without  first  obtaining  the  sanction  of  the  court. 

A  COMPANY  called  the  Contract  Company  was  registered 
in  the  month  of  April,  1864.     The  West  London  Wharves 
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Company  was  constituted  under  the  authority  of  certain  acts 
of  Parliament,  passed  in  1863-4-5.  The  directors  of  the  two 
companies  entered  into  negotiations  with  each  other.  Thesei 
negotiations  will  be  more  fully  detailed  in  the  next  case. 
Here  it  is  sufficient  to  mention  that  the  Contract  Company, 
known  in  all  the  proceedings  under  the  name  of  "the  Con- 
329]  tractors,"  became  possessed  of  a  large  *number  of 
shares  in  the  Wharves  Company.  On  the  9th  of  July,  1866, 
the  Contract  Company  was  ordered  to  be  wound  up.  On  the 
4th  of  June,  1867,  the  Wharves  Company  passed  a  resolu- 
tion for  a  voluntary  winding-up,  and  on  tne  15th  of  June 
the  master  of  the  rolls  made  an  order  that  the  winding-up 
should  be  continued  subject  to  the  supervision  of  the  court. 
On  the  .winding-up  of  the  two  companies,  the  liquidators  of 
the  Wharves  Company  claimed  a  considerable  sum  against 
the  liquidators  of  the  Contractors'  Company  on  account  of 
these  shares.     The  Contractors  denied  their  liability,  on  the 

f  round  that  these  shares  belonged  to  one  James  Alexander 
[ay.  That  person  had  taken  out  a  summons  on  the  27th  of 
July,  1870,  against  the  Contractors,  and  their  official  liqui- 
dator, asking  that  the  Contractors  miffht  be  ordered  to  give 
him  an  indemnity  in  respect  of  4978  shares  held  by  him  in 
the  Wharves  Company  as  the  nominee  or  trustee  of  the  con- 
tractors, and  that  he  might  be  entitled  to  rank  as  a  creditor 
of  that  company  for  the  sum  of  £30,722  12^.  Id.^  being  the 
amount  of  calls,  with  interest,  and  for  consequent  relief, 
and  costs. 

May  (who  described  himself  as  of  14,  Water  street.  White- 
friars],  made  an  affidavit,  dated  the  15th  of  July,  1870,  in  which 
he  said  that  he  was  the  registered  proprietor  in  the  books 
of  the  West  London  Wharves  and  Warehouses  Company, 
Limited,  of  4978  shares  in  the  said  company.  A  claim  had 
been  made  upon  him  in  respect  of  calls  and  interest,  to  the 
amount  of  £30,722  12^.  7a.  He  had  no  interest  in  these 
shares,  and  never  paid  any  consideration  for  them — they 
were  the  shares  of  the  Contract  Company,  Limited,  were 
paid  for  by  that  company,  and  were  placed  in  his  name  as 
a  trustee  and  nominee  for  the  Contract  Company.  At  the 
time  the  shares  were  placed  in  his  name  he  executed  and 
handed  to  the  Contract  Company  transfers  of  the  said  shares, 
and  it  was  agreed  and  understood  between  him  and  the  said 
company  that  the  shares  were  the  property  of  the  company, 
whicli  would  pay  the  calls  and  meet  all  the  liabilities  in  re- 
spect of  them,  and  that  he  was  to  be  indemnified  from  all 
liability  in  respect  of  the  same,  and  from  all  costs,  charges, 
and  expenses  of  and  incidental  thereto. 
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In  a  deposition  made  before  a  special  examiner  in  chan- 
cery, in  Angnst,  1870,  May  gave  the  following  account  of  the 
transaction,  from  the  effects  of  which  he  now  sought  to  be 
relieved.  He  stated  *that  he  was  now  blind,  but  he  had  [330 
formerly  been  clerk  to  a  Mr.  John  Gurney,  a  solicitor.  He 
executed  about  four  years  before  that  time  a  document.  [It 
was  put  in  evidence,  as  hereinafter  mentioned.]  Mr.  Gumey 
gave  him  about  £10  for  executing  it.  He  did  so,  and  re- 
ceived the  money.  He  was  ill  at  this  time,  and  wanted  to  go 
out  of  town,  but  had  not  the  means  to  do  so.  After  Mr. 
Gumey  gave  him  the  money,  he  went  out  of  town.  The 
document  was  read  over  to  him  immediately  before  he  exe- 
cuted it ;  he  had  not  before  been  told  anythmg  about  it ;  he 
never  paid  anything  upon  it;  he  had  had  many  calls  for 
money  on  it,  and  notices  of  meetings  of  the  company  to 
which  it  related,  but  he  had  not  attended  to  either ;  he  did 
not  look  upon  himself  as  having  any  right  or  power  in  the 
matter.  Shares  in  the  Wharves  Company  were  placed  in  his 
name  about  1866.  He  handed  the  transfers  of  these  shares 
to  Mr.  Wilkins,  the  transfer  clerk  of  the  Contract  Company. 
The  agreement  and  understanding  that  these  shares  were  to 
be  the  property  of  that  company,  which  would  meet  all  lia- 
bilities on  fiiem,  were  made  and  arrived  at  with  Mr.  Wilkins, 
when  he  came  to  May,  and  asked  leave  to  put  the  shares  in 
May's  name.  At  that  time  May  executed  transfers  of  them 
to  the  Contract  Coihpany.  The  agreement  that  May  should 
be  indemnified  from  all  liability  was  inferred  by  him  from 
what  Wilkins  said  on  the  same  occasion.  He  never  had  re- 
ceived any  indemnity,  written  or  otherwise,  from  the  Con- 
tract Company,  or  any  officer  of  it.  He  received  a  check 
for  £15  from  Mr.  Hopley,  the  secretary,  for  his  trouble.  He 
received  a  memorandum  from  Hopley  to  go  to  Broad  street, 
and  accept  a  transfer  of  shares  in  the  Wharves  Company 
into  his  (May's)  name,  and  bring  the  transfer  back  to  Hopley. 
In  the  course  of  his  cross-examination  he  said  that  when 
he  was  first  asked  to  have  the  shares  in  the  Wharves  Com- 
pany put  into  his  name,  Wilkins  asked  to  have  that  done 
as  a  mere  matter  of  form,  and  to  re-transfer  them  in  blank, 
and  he  would  take  them  back  again.  May  said  he  expected 
to  be  paid,  and  Wilkins  assented  to  this,  as  he  also  did  on 
other  occasions.  He  knew  that  taking  shares  involved  lia- 
bility, but  he  considered  he  was  indemnified  as  to  these 
shares,  because  they  were  immediately  re-tra,nsf  erred  by  him, 
and  he  did  not  consider  that  he  held  them  at  all ;  he  had  no 
property  in  them ;  they  belonged  to  the  directors  *of  [331 
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the  Contract  Company ;  he  never  received  any  certificates 
of  them.  He  was  a  mere  "dummy"  in  the  matter.  He  had 
done  the  same  thing  on  other  occasions  at  Mr.  Wilkins's 
desire.  Wilkins  fined  in  his  name  and  description,  as 
he  (May)  was  getting  blind.  He  was  seventy-four  years 
of  a^e. 

There  was  a  paper  (undated)  put  in,  as  part  of  the  evi- 
dence :  it  was  in  these  terms :  "Mr.  Hopley  would  be  glad 
if  Mr.  May  would  go  on  to  Messrs.  Pater  &  Co.,  75  Old 
Broad  street,  to  sign  a  transfer  for  thirty  shares.  West  Lon- 
don Wliarves  Company,  and  bring  the  same  away  with  him, 
for  Mr.  H."  Mr.  Hoplev  in  his  deposition  admitted  writing 
this  paper,  in  his  oflSicial  position  as  secretary  of  the  com- 
pany. 

These  4978  shares  were,  on  the  2d  of  May,  1867,  declared 
to  be  forfeited  for  non-payment  of  calls  by  J.  A.  May.  The 
calls  at  that  time  amounted  to  £24,890. 

There  was  an  indenture  of  the  6th  of  August,  1869, 
between  May  and  the  Wharves  directors,  which  recited  that 
he  was  settled  on  the  list  of  contributories  of  the  Wharves 
Company  in  respect  of  these  shares ;  that  he  alleged  they 
were  held  by  him  as  a  trustee  and  nominee  for  the  con- 
tractors ;  and  that  he  was  entitled  to  be  indemnified  by  that 
company.  In  consideration  thereof  the  Wharves  directors 
agreed  to  forego  process  against  him  personally,  and  he 
thereby  assigned  to  them  all  his  interest  in  the  shares. 

On  the  6th  of  December,  1870,  the  summons  was  heard 
before  the  Vice-Chancellor  Stuart  at  Chambers,  when  his 
honor  refused  to  make  any  order  thereon,  upon  the  ground 
that  he  did  not  think  that  any  trust  had  been  proved.  This 
refusal  was  afterwards  (the  15th  of  December,  1870),  con- 
firmed in  court.  An  appeal  was  presented  to  the  lords  jus- 
tices, who,  thinking  it  a  simple  case  of  trust  and  indemnity, 
by  an  order  of  the  31st  of  January,  1871,  discharged  the 
order  of  the  vice-chancellor,  and  granted  the  prayer  of  the 
summons. 

This  appeal  was  then  brought. 

Sir  /.  Karslake^  Q.C.,  and  Mr.  Hardy ^  Q.C.  (Mr.  Mac- 
naghton  was  with  them),  for  the  appellants : 

There  is  no  deed  to  indemnify  produced ;  and  the  mere 
statements  of  the  conversations  and  the  supposed  under- 
332]  standings  *between  May  and  the  officers  of  the  com- 
pany cannot  be  sufficient  to  fix  the  Contract  Company  with 
the  liability  now  sought  to  be  charged  upon  it.  It  is  clear 
that  May  became  liable  to  the  Wharves  Company  for  a  Con- 
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sideration  paid  to  him  by  the  Contract  Company,  and  he 
has  no  substantial  claim  to  an  indemnity. 

Here,  if  May  was  liable  to  the  Wharves  Company,  the 
directors  of  that  company,  in  the  exercise  of  their  undoubted 
authority,  have  by  the  deed  of  the  6th  of  August,  1869, 
released  him,  and  having  done  so,  he  cannot  ask  for  an 
indemnity  against  a  liabihty  from  which  he  has  been  released. 
He  was  primarily  liable,  for  the  shares  were  taken  in  his 
name,  but  that  liability  is  at  an  end.  This  is  really  a  device 
to  defeat  the  terms,  the  spirit,  and  the  intention  of  the  act 
of  1862;  for  that  act  confines  liability  to  persons  whose 
names  are  entered  on  the  register,  and  declares  that  no 
notice  of  a  trust  shall  be  entered  on  the  register.  Yet  with- 
out any  change  in  the  register,  and  notwithstanding  the  entry 
of  his  own  name  in  that  register.  May  now  claims  to  be 
released  froiA  liability  on  the  ground  that  he  is  a  mere  trus- 
tee. [Lord  Chelmsford  :  But  can  the  release  be  looked  at 
here?  The  appellant  is  the  liquidator  of  the  company. 
How  can  liquidators,  of  their  own  authority,  adopt  a  deed 
like  that  of  1869,  and  release  a  person  from  his  legal  liabil- 
ity ?  They  must  first  ask  for  the  sanction  of  the  court.  This 
is  a  voluntary  liquidation,  made  under  the  authority  of  the 
court,  and  nothing  can  be  done  but  by  its  authority.]  The 
indenture  has  been  acted  on  from  the  first ;  and  here  May 
comes  forward,  not  from  being  subject  to  any  injury,  but 
from  the  fear  that  he  may  be  made  subject  to  some.  [Lord 
Chelmsford  :  And  to  prevent  that  is  a  fundamental  prin- 
ciple of  equity.]  The  right  to  indemnity  is  a  right,  not  an 
actual  thing.  Can  May  sell  the  right  ?  He  has  sold  it  here 
to  the  Wharves  Company.  By  the  sale  his  title  to  indemnity, 
if  he  ever  had  any,  is  gone — and  the  Wharves  Company  can 
have  no  right  to  claim  an  indemnity  against  a  liabihty  which 
that  company  alone  can  ask  to  enforce.  Maitland^  s  Case^  Q) 
will  be  relied  on  by  the  other  side,  but  it  does  not  govern 
the  present.  There  Maitland  had  been  called  on  to  pay  a 
.specific  sum  of  money,  and  the  court  thought  the  company 
for  which  he  held  the  shares  was  liable  to  *answer  [33o 
that  call.  Here  the  company  that  might  have  made  the  call 
has  released  May. 

The  JSolidtor-General  (Sir  G.  Jessel^  Q.C.),  Mr.  DicTc- 
inson^  Q.C.,  and  Mr.  Horton  Smithy  were  for  the  respon- 
dents, but  were  not  called  on  to  address  the  House. 

Lord  Chelmsford  :  My  lords,  I  submit  to  your  lordships 
that  there  is  nothing  in  this  case  now  that  the  deed  is  taken 
away,  on  which  alone  it  was  contended,  on  the  part  of  the 

P)  Nom,  in  re  NcUUmcd  Financial  Company  ;  Law  Rep.,  8  Ch.,  A.  P.,  791. 
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appellant^  that  May,  if  he  had  any  right  originally  to  call 
for  an  indemnity,  had  parted  with  that  right.  There  can  be 
no  doubt  whatever  that  May  was  a  trustee  for  the  Interna- 
tional Contract  Company  in  respect  of  these  shares.  The 
notion  of  his  having  been  paid  the  sum  of  £15  (or  whatever 
the  sum  was)  for  undertaking  the  risk  has  not  the  slightest 
foundation.  It  appears  that  May,  being  a  needy  man,  was 
desirous  of  making  money  if  he  could,  and  hiving  these 
shares  purchased  in  his  name,  he  says  that  he  was  desirous 
of  receiving  something  for  his  trouble,  and  that  he  received 
£15.  There  can  be  no  doubt  that,  by  a  very  well-known 
principle  of  equity,  he  was  entitled  to  be  indemnified  by  his 
cestui  qiie  trust  against  any  liability  that  might  arise  out  of 
the  transaction  ;  and  it  is  admitted  that  that  would  be  the 
case  but  for  this  deed,  which  it  is  said  released  the  company 
from  the  liability  when  it  relieved  him  from  the  obligation  of 
paying  in  respect  of  the  shares  of  which  he  was  trustee,  and 
that,  therefore,  he  has  no  right  whatever  to  claim  any  indem- 
nity, because  there  was  nothing  to  be  indemnified  against. 
The  Wharves  Company  directors  had  no  right  to  execute 
this  deed.  Their  company  was  under  voluntary  liquidation, 
and  an  order  was  made  by  the  master  of  the  rolls  that  the 
winding-up  should  continue  under  direction  of  the  court; 
and  the  directors  had  no  power,  under  the  circumstances,  to 
release  from  debts  without  the  sanction  of  the  court ;  and  it 
does  not  appear  that  any  sanction  had  been  given  by  the 
court  to  that  deed,  even  supposing  it  to  have  been  formally 
executed  by  the  company.  This  is  the  ordinary  case  of  a 
trustee  being  indemnified  by  his  cestui  que  tru^t^  and  the 
fact  of  the  Wharves  Company  being  joined  with  him,  for  its 
own  benefit,  is  perfectly  immaterial. 
334]    *I  therefore  thmk  the  order  of  the  lords  justices  is 

Perfectly  correct  in  declaring  that  May  is  entitled  to  this  in- 
emnity ;  and  I  submit  to  your  lordships  that  the  order  ought 
to  be  amrmed. 

Lord  CoLo:>rsAY :  My  lords,  I  have  nothing  to  add.  The 
case  is  a  very  short  one  and  it  is  quite  clear. 

Lord  Cairns  :  My  lords,  I  think  it  better  not  to  express 
any  opinion  which  I  might  be  inclined  to  form  after  full  ar- 
gument, on  what  the  effect  of  that  deed  might  be  supposing 
the  deed  established  and  proved  to  be  a  valid  deed.  It  ap-r 
pears  now  the  deed  has  no  validity.  It  may,  therefore,  be 
removed  out  of  the  case  altogether ;  and  being  removed, 
there  is  nothing  in  the  case  but  the  ordinary  right  of  a  trus- 
tee to  be  indemnified  by  his  cestui  que  trust  Irom  liability. 
I  see  nothing  done  by  May  (putting  the  deed  out  of  the  case) 
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to  deprive  him  of  that  right ;  and  beyond  all  doubt,  in  the 
origin  of  the  case,  he  was  a  trustee  of  the  shares  for  the 
company. 

Order  appealed  from  affi/rTned^  and  appeal  dismissed 
wUh  costs. 

Lord^  Journals^  12th  June,  1873. 

Solicitors  for  the  appellants :  Lewis^  Munns  <6  Longden. 
Solicitors  for  the  respondents :  TiUeard^  Oodden  &  Home. 


[Law  Reports,  6  House  of  Lords  Cases,  835.] 
June  12,  13,  1878. 

♦Alfred  A.  James,  Special  Liquidator  of  The  In-  [335 

TERNATIONAL   CONTRACT  COMPANY,  LIMITED,  Appellant ; 

and  William  Eve  and  others,  Official  Liquidators  of 
The  West  London  Wharves  and  Warehouses  Com- 
pany, Limited,  Respondents. 

CompcoMM — Illegal  'Appointrmeni  of  Diredon — Commission. 

There  were  two  companies,  C.  and  W.,  the  directors  of  eacli  of  which  entered  into 
business  arrangements  with  the  other.  The  W.  Company  had  six  directors.  A  deed 
was  executed  in  February,  1865,  by  the  6th  clause  of  which  the  W.  directors  agreed 
that  three  of  the  C.  directors  should  at  once  become  membens  of  the  W.  board ;  that 
on  certain  events  happenii^  a  fourth  director  of  the  W.  board  was  to  be  appointed 
by  the  C.  directors ;  and  that  then  there  should  be  no  farther  appointment  of  W.  di- 
rectors except  with  the  sanction  of  the  C.  directors : — 

Heldf  that  this  was  illegal ;  that  the  stipulation  affected  the  whole  of  the  rest  of  the 
deed,  and  made  it  illegal  and  yoid. 

By  other  arrangements  in  the  same  deed  the  C.  directors  undertook  to  do  such 
works  as  the  W.  directors  might  appoint;  to  provide  materials,  to  "place"  the 
shares  of  the  W.  Company,  and  all  the  paid-up  calls  of  the  W.  Company  were 
to  be  paid  to  the  C.  Company,  which  was  to  make  all  necessary'  payments  for 
the  W.  Company,  (acting  as  its  banker)  to  pay,  for  two  years,  7  per  cent. 
on  the  capital  pud  up  by  its  shareholders,  to  render  accounts  of  works  done, 
and  to  receive  35  per  cent,  on  all  moneys  received  and  paid  on  account  of  the 
W.  Company: — 

Neldj  that  the  payment  of  the  1  per  cent,  and  that  of  the  35  per  cent.,  were  both 
UlegaL 

The  deed  of  February,  1865,  was  declared  by  another  deed  in  May,  1866,  to  be  can- 
celled, except  so  far  as  anything  had  been  done  under  the  former : — 

Held,  that  as  nothing  was  shown  to  have  been  done  under  the  deed  of  February, 
1865,  except  by  some  payments  of  the  1  per  cent,  interest  on  the  calls  paid  up,  and 
by  the  receipt  and  payment  of  moneys,  as  to  which  the  C.  directors  liad  really  acted 
only  in  the  character  of  bankers  to  the  W.  Company,  there  was  no  claim  for  the 
agreed  commission. 

This  was  an  appeal  against  an  order  of  Lord  Justice 
James  made  on  tne  22d  of  July,  1870,  discharging  a  pre- 
vious order  made  by  Vice-Chancellor  Stuart.  Tlie  vice- 
chancellor's  order,  founded  on  his  chief  clerk's  certificate, 
had  allowed  in  favor  of  *the  Contract  Company  a  [386 
7  Eng.  Rep.]  6 
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sum  of  £20,670  4^.  Qd.  by  way  of  deduction  from  a  claim 
made  on  the  Contract  Company  by  the  West  London 
Wharves  Company. 

The  Contract  Company  (known  in  these  proceedings  as 
''  the  Contractors  " )  was  duly  registered  in  April,  1864,  under 
the  Companies  Act,  1862."  Among  the  objects  for  which 
the  company  was  established  were  these :  To  take  contracts 
for  public  works,  to  assist  in  the  formation  of  companies  for 
the  execution  of  works,  to  provide  and  deposit  caution 
moneys,  to  guaranty  interest  on  capital,  to  n^otiate  the 
raising  of  capital  and  all  incidental  matters  relating  thereto, 
to  transact  the  business  of  a  capitalist,  builder,  or  contractor, 
and  generally  to  do  all  other  tnings  conducive  to  the  attain- 
ment of  these  objects. 

Another  company,  called  '^  The  West  London  Docks  and 
Warehouses  Company,  Limited,"  was  incorporated  by  an 
act  of  1864  (26  &  ^  Vict.  c.  ccxxviii),  which  act  was  altered 
and  amended  by  other  acts  in  1866  and  1866,  and  finally 
came  to   be   known  by  the  name  of  the  Wharves  Com- 

Sany.  These  acts  in  the  usual  manner  incorporated  the 
ompanies  Acts  and  provided  for  the  election  of  directors  in 
the  ordinary  way. 

On  the  3d  of  February,  1865,  an  indenture  was  executed 
between  the  two  sets  of  directors  by  which  the  Contractors 
undertook  (clause  1)  to  construct  such  docks  aiid  other 
works  as  might  be  directed  by  the  board  of  the  Wharves 
Company,  provide  materials,  and  "place"  the  necessary 
capital,  £600,000,  which  sum  was  to  be  at  the  entire  disposi- 
tion of  the  Wharves  Company,  and  to  pay  interest  for  two 
years  at  the  rate  of  7  per  cent,  on  the  capital  paid  up,  from 
the  date  of  the  indenture,  or  such  farther  period  as  might  be 
agreed  on,  in  consideration  of  a  commission  of  35  per  cent, 
being  paid  by  the  Wharves  Company  to  the  Contractors  on 
the  amount  oi  the  capital  of  the  Wharves  Company,  in  man- 
ner thereinafter  mentioned. 

An  account  (clause  2)  was  to  be  rendered  every  month,  of 
the  moneys  paid  by  the  Contractors,  by  the  direction  and  on 
account  of  the  Wharves  Company,  which  was  to  pay  to  the 
Contractors  the  amount  of  such  account,  together  with  the 
said  sum  of  £35  per  cent,  thereon. 

Clause  3 :  All  moneys  received  by  the  Wharves  Com- 
337]  pany,  ^whether  by  way  of  calls  on  shares,  or  deben- 
tures, or  otherwise,  were  to  be  paid  to  the  Contractors 
(who  for  the  purposes  of  this  indenture  were  to  be  the 
bankers  of  the  Wharves  Company),  and  no  payment  was  to 
be  made  by  the  Wharves   Company   in  respect  of   the 
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moneys  aforesaid  except  through  the  medium  of  the  Con- 
tractors. 

Clause  5 :  The  Wharves  directors  were  to  deposit  and  to 
keep  deposited  with  the  Contractors,  until  £400,000  had 
been  expended,  shares  or  stocks  of  the  company  of  the 
nominal  value  of  not  less  than  £60,000  bevond  the  ad- 
vances made  by  the  Contractors  on  account  oi  the  Wharves 
Company. 

Clause  6 :  The  Contractors  were  to  have  the  right  of  ap- 
pointing three  directors  of  the  Wharves  Company ;  and  in 
the  event  of  a  bill,  then  being  promoted  in  Parliament  by 
the  Wharves  directors,  being  passed,  the  Contractors  were 
to  have  the  privilege  of  nominating  another  director  ;  and 
no  farther  directors  of  the  Wharves  Company  were  to  be 
appointed  without  the  sanction  of  the  Contractors. 

By  an  indenture  of  the  1st  of  May,  1866,  it  was  agreed 
that  the  indenture  of  the  3d  of  February,  1865,  should  be 
cancelled,  and,  except  so  far  as  the  same  had  been  already 
acted  on,  should  not  be  deemed  binding  on  either  party. 

An  agreement  of  the  3d  of  May,  1866,  was  then  executed 
between  the  two  sets  of  directors.  The  Contractors  thereby 
covenanted  with  the  Wharves  Company  to  complete  certain 
works  therein  mentioned,  and  it  having  been  represented  to 
the  Contractors  that  the  payment  of  interest  during  the  con- 
struction of  the  works  would  facilitate  the  issue  of  the  shares 
of  the  Wharves  Company,  and  thereby  enable  the  directors 
the  better  to  meet  their  liabilities  to  the  Contractors,  and  so 
secure  the  more  speedy  completion  of  the  works,  the  Con- 
tractors had  accordingly  agreed  with  the  Wharves  Company 
to  take  upon  themselves  the  payment  of  interest  to  the 
shareholders  of  the  Wharves  Company  at  the  rate  and  at 
the  times  thereinafter  mentioned.  The  Contractors  there- 
upon covenanted  that  they  would,  for  a  period  of  two  years 
from  the  31st  of  March,  1866,  ^ay  to  the  shareholders  of  the 
Wharves  Company  interest  half-yearly,  on  the  30th  of  Sep- 
tember and  the  31st  of  March,  at  and  after  the  rate  of  7  per 
cent,  per  annum  *upon  the  amount  from  time  to  [338 
time  paid  up  on  their  respective  shares,  the  lirst  of  such 
half-yearly  payments  to  commence  on  the  30th  of  September 
then  next. 

By  an  indenture  of  May,  1866  (left  blank  as  to  the  day), 
made  between  the  Contractors  and  the  Wharves  directors, 
arrangements  were  made  as  to  certain  works  to  be  executed 
by  the  former  for  the  latter,  and  security  was  covenanted  to 
be  given  for  payment.  This  indenture  was  not,  however, 
carried  into  effect. 
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As  to  the  placinff  of  shares,  the  Contractors  alleged  that, 
in  pursuance  of  tne  Indenture  of  February,  1865,  they 
placed  shares  for  the  Wharves  Company  to  the  extent 
of  £500,000,  and  acted  as  the  bankers  of  the  company, 
and  paid  interest  for  two  years  on  the  paid-up  capital 
at  the  stipulated  rate.  The  first  two*  of  these  allegations 
were  denied  by  the  Wharves  Company  ;  the  third  was  only 
admitted  in  part. 

On  the  9th  of  July,  1866,  the  Contract  Company  was,  on 
the  petition  of  a  creditor,  ordered  to  be  wound  up.  The  ap- 
pellant was  appointed  the  sole  official  liquidator. 

On  the  4th  of  June,  1867,  the  Wharves  Company  passed 
a  resolution  for  the  voluntary  winding-up  of  the  com- 
pany, and  on  the  15th  of  June  the  master  of  the  rolls 
ordered  such  winding-up  to  be  continued  subject  to  the 
supervision  of  the  court.  The  respondents  were  appointed 
liquidators. 

On  the  1st  of  November,  1869,  the  respondents  gave  notice 
to  the  appellant  that  they  claimed,  on  the  part  of  the 
Wharves  Company,  to  be  the  creditors  of  tiie  Contractors 
for  a  balance  of  £29,244  7*.  3d.  with  interest.  The  chief 
clerk  certified  that  on  a  proper  balance  of  accounts  the  sum 
of  £4766  16^.  3d,  alone  remained  due  to  the  Wharves  Com- 
pany. In  arriving  at  this  result  he  had  allowed  a  sum  of 
£19,780  1^.  'Sd.  for  commission,  at  the  rate  of  35  per  cent, 
according  to  the  6th  article  of  the  indenture  of  the  3d  of 
February,  1865,  together  with  a  sum  of  £890  3^.  6<?.,  making 
together  £20,670  4^.  9rf.,  which  he  declared  the  Contractors 
entitled  to  deduct  from  the  claim  made  against  them  by  the 
Wharves  Company.  A. motion  was  made  before  Vice-Chan- 
cellor  Stuart  to  disallow  this  certificate,  but  his  honor  re- 
fused the  motion  and  confirmed  the  certificate.  Upon 
appeal  to  the  lords  justices  the  case  was  heard  by  Lord 
339]  Justice  James,  who,  on  the  *22d  of  July,  1870,  dis- 
charged the  order  of  the  vice-chancellor  and  disallowed  the 
deduction  of  £20,670  4^.  9d. 

This  decision  was  now  brought  up  by  appeal. 

Sir  J.  KarslaJce^  Q.C.,  and  Mr.  llardy^  Q.C.,  (Mr.  Mac- 
naghten  was  with  them),  for  the  appellant : 

The  point  on  which  this  case  was  disposed  of  in  the  lords 
justices'  court  had  never  been  raised  in  the  vice-chancellor's 
,court.  It  was,  that  the  agreement  to  allow  certain  directors 
of  the  Wharves  Company  to  be  nominated  by  the  contractors, 
was  illegal.  The  other  point,  that  the  agreement  to  pay 
35  per  cent,  was  illegal,  had  been  discussed  in  the  vice- 
chancellor's  coilrt;    but  his  honor  thought  that,  as  that 
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was  a  matter  of  settlemeiit  between  two  sets  of  directors, 
who  had  full  power  to  bind  their  respective  companies,  and 
as  the  law  did  not  now  interfere  with  the  amount  of  interest 
which  a  man  agreed  to  pay,  the  transaction  could  not  be  set 
aside.  The  stipulation  as  to  the  ap|)ointment  of  directors 
was,  however,  tareated  by  the  lords  justices  as  not  only  invalid 
in  itself,  but  as  an  illegality  that  overran  and  affected  the 
whole  transactions  between  the  companies.  That  was  an 
error.  The  two  stipulations  were  independent  of  each 
other.  The  agreement,  as  to  the  35  per  cent.,  which  was 
perhaps  expressed  in  doubtful  terms,  was  nevertheless  one 
which  had  a  good  and  valid  consideration.  The  direc- 
tors of  the  Contract  Company  uiidertook  to  do  works,  to 
place  shares,  and  to  disburse  moneys;  and  these  things 
sufficiently  accounted  for  the  apparently  large  commission 
they  were  to  receive.  A  stipulation  whicn  in  iteelf  was  legal, 
and  for  which  a  real  consideration  was  given  by  the  Contract 
Company,  could  not  be  rendered  invalid  by  another  stipula- 
tion in  the  same  deed,  with  which  it  had  no  necessary  con- 
nection. But  it  is  submitted  that  there  was  not  anything 
illegal  in  the  agreement  as  to  the  appointment  of  directors. 

The  Contract  Company  had  a  considerable  interest  in  the 
Wharves  Company — held  a  large  number  of  shares  in  it,  and 
was  entitled  to  all  the  rights  which  the  possession  of  those 
shares  could  give.  That  itself  formed  what  the  law  deemed 
a  consideration  for  the  bargain.  The  35  per  cent,  was  not  to 
be  paid  till  the  Contractors  had  performed  the  various  con- 
ditions on  which  that  payment  was  to  become  due,  and 
these  they  have  performed. 

*The  &oUcitoT-Oeneral  (Sir  O.  Jessel),  Mr.  Diclcin-  [340 
soTij  Q.  C.  (Mr.  Horton  Smith  was  with  them),  for  the 
respondents : 

The  Contractors  here  undertook  to  construct  the  works,  to 
place  the  shares,  and  to  pay  7  per  cent,  interest  on  the  capi- 
tal paid  up  for  two  years.  As  to  the  first  and  second,  there 
was  a  total  failure — they  did  nothine  of  the  sort ;  as  to  the 
last,  they  did  pajr  to  a  certain  small  extent,  so  that  there 
was  not  a  total  failure  of  their  undertaking.  But  that  was 
nothing ;  for  the  only  thing  they  did  was  something  which 
the  29th  section  of  the  Wharves  Act,  1866,  prohibits  (*). 
They  paid  interest  out  of  the  capital — ^that  capital  which 

(')  Sect.  29:    "The  company,  or  any  shares,  or  by  borrowing,  pay  interest  or 

other  company  to  which  this  act  relates,  dividend    to    any    shareholder    on    tho 

shall  not,  out  of  any  monej',  by  this  act,  amount  of  calls  made  in  respect  of  the 

or  any  other  act  relating  to  the  respective  shares  held  by  him." 
company   authorized    to    be    raised    by 
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was  created  by  the  amounts  paid  up  on  the  calls.  Now 
that  was  by  the  act  forbidden,  and  being  forbidden  to  be 
done  by  the  company  itself,  it  could  not  be  done  indirectly 
through  arrangements  made  with  another  company.  Yet 
here  that  was  attempted  to  be  done,  at  the  cost  *of  the 
Wharves  Company  paying  back  to  the  Contractors  a  still 
larger  sum  than  the  latter  had  paid.  That  was  clearly  iiZira 
vires. 

The  arrangement  as  to  the  directors  was  also  clearly  ultra 
mres  and  paid.  The  directors  of  the  two  companies  had 
made  an  arrangement  between  themselves  which  was  alto- 
gether unwarranted.  It  was  an  instance  of  greater  and  more 
illegal  assumption  of  power  than  was  exhibited  in  the  Lon- 
don and  Nortnem  Insurance  Corporation  {Siace  and  Wc/rtKs 
Case)  {y 

Mr.  Jaardy^  in  reply,  insisted  that  if  any  objection  existed 
to  the  deed  of  February,  1865,  it  was  removed  by  the  deed 
of  May,  1866,  by  which  the  validity  of  the  transactions  of 
the  two  companies  must  now  be  determined. 

Lord  Chelmsford  :  My  lords,  the  question  upon  this 
appeal  is  whether  the  chief  clerk's  certificate  as  to  the 
amount  due  to  the  Wharves  Company  from  the  International 
341]  Contract  Company,  arrived  at  by  allowing  *to  the  Con- 
tract Company  a  deduction  from  the  claim  of  the  Wharves 
Company  of  a  commission  at  the  rate  of  35  per  cent,  with 
interest,  amounting  to  £20,670  45.  96?.,  ought  to  be  varied. 

This  question  depends  upon  the  construction  and  the 
validity  of  an  agreement  entered  into  between  the  two  com- 
panies on  the  3d  of  February,  1865 :  [His  lordship  read  the 
material  clauses  of  that  agreement,  see  ante^  p.  336.]  The 
vice-chancellor  was  of  opinion  that  under  the  contract  the 
sum  of  36  per  cent,  was  payable  upon  all  checks  which  were 
paid  by  the  Contractors  out  of  the  funds  in  their  hands 
belonging  to  the  Wharves  directors;  because  he  said  that 
tbe  question  of  the  reasonableness  or  unreasonableness  of  this 
commission  was  immaterial,  inasmuch  as  it  was  a  positive 
agreement  between  the  parties.  Upon  appeal  Lord  Justice 
James,  upon  a  point  which  had  not  been  raised  before  the 
vice-chancellor,  namely,  upon  the  effect  of  the  6th  clause  in 
this  agreement  of  the  3d  of  February,  1865,  was  of  opinion 
that  that  clause  stipulating  for  the  appointment  of  directors 
in  the  Wharves  Company  by  the  Contractors  was  ultra  vires 
and  illegal ;  and  that  the  stipulation,  in  fact,  affected  the 
whole  of  the  deed,  and  therefore  rendered  it  void.  Upon 
the  question  with  regard  to  the  35  per  cent,  being  payable 

(')  Law  Rep.,  4  Ch.  Ap.,  682. 
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in  respect  of  the  checks,  which  were  honored,  in  fact,  by 
the  Contractors  as  the  bankers  of  the  Wharves  Company, 
Lord  Justice  James  was  of  opinion  that  it  was  a  most  unrea- 
sonable construction  of  the  contract  to  suppose  that  the 
bankers  were  to  receive  a  commission  of  36  per  cent,  for 

Eaying  the  checks  of  their  customers,  and  he  thought  the 
•ue  construction  of  the  contract  was  this  :  there  being  works 
to  be  performed  under  the  contract  by  the  Contractors,  they 
were  to  render  monthly  accounts  to  the  Wharves  directors 
of  what  had  been  so  paid  by  them  in  the  course  of  the 
months  and  th^t  then  tne  Wharves  directors  were  to  repay 
to  the  Contractors,  or  that  the  Contractors  were  to  pay  them- 
selves out  of  the  funds  in  their  hands  (which  is  the  same 
thing),  the  amount  of  such  accounts,  together  with  the  35 
per  cent,  and  the  interest  thereon. 

The  question  which  your  lordships  have  first  of  all  to  con- 
sider is.  What  is  the  proper  construction  of  this  contract? 
It  appears  to  me  that  the  contract  amounts  to  this.  The 
Contractors  agree  that  they  are  to  construct  docks  and  ware- 
houses, and  to  do  other  *works  under  the  direction  of  [342 
the  board  of  the  Wharves  Companv.  The  Wharves  direc- 
tors agree  that  they  will  place  in  the  hands  of  the  Contractors 
funds  arising  out  of  the  calls  which  have  been  paid  to  them, 
and  their  debentures ;  and  then,  contemplating  that  works 
would  be  in  progress  upon  which  the  Contractors  would  have 
to  make  payments  from  time  to  time,  they  stipulate  that 
monthly  accounts  shall  be  rendered  of  what  has  been,  in 
fact,  expended  during  that  time,  and  then  the  Wharves 
directors  are  to  pay  to  the  Contractors  the  amount  of  such 
accounts,  together  with  the  sum  of  35  per  cent  thereon. 
That  renders  the  agreement  a  reasonable  one.  I  agree  with 
Lord  Justice.  James,  that  it  is  most  unreasonable,  if  you 
construe  it  as  meaning  that  the  Contractors  are  to  receive,  in 
respect  of  payments  which  are  made  to  the  account  of  the 
Wharves  directors  out  of  their  own  moneys,  a  commission 
of  35  per  cent.  But  whether  reasonable  or  not,  the  question 
arises  whether,  in  consequence  of  certain  stipulations  in  that 
contract,  it  is  not  rendered  invalid  and  void.  In  the  first 
place,  with  regard  to  the  stipulation  as  to  the  appointment 
by  the  Contractors  of  directors  of  the  Wharves  Company, 
that  stipulation  being  that  the  Contractors  shall  have  the 
right  to  appoint  three  directors  to  the  board  of  the  Wharves 
Company,  and  then,  if  a  bill  passes,  giving  the  latter  power 
to  enlarge  their  capital,  the  Contractors  shall  have  the  privi- 
lege of  nominating  another  director,  and  that  no  farther 
directors  shall  be   appointed   in   the  Wharves  Company 
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without  the  sanction  of  the  Contractors,  the  question  is, 
whether  the  lord  justice  was  not  correct  in  saying  that  that 
stipulation  was  an  illegal  one,  that  it  was  ultra  vires,  and 
that  it  rendered  the  agreement  altogether  void. 

Now,  there  can  be  no  doubt  that  under  the  Companies 
Clauses  Act  directors  can  only  be  appointed  at  a  general 
meeting  by  the  shareholders.  This  stipulation  in  the  deed 
takes  from  the  Wharves  shareholders  tne  power  of  appoint- 
ing their  directors,  and  appoints  those  who  in  fact  are  the 
Contractors  for  the  works,  and  makes  them  directors  of  the 
works,  because  the  works  to  be  done  are  such  works  as  may 
be  directed  by  the  directors  of  the  Wharves  Company. 
Therefore  it  may  happen  that  at  a  meeting  of  the  directors  of 
the  Wharves  Company  the  directors  appointed  by  the  Con- 
tract Company — that  is  to  say,  by  tne  contra<5tors  them- 
343]  selves — ^may  *constitute  a  majority,  and  they  may  direct 
and  control  entirely  those  works  which  they  have  contracted 
to  undertake.  Now,  the  way  in  which  this  clause  has  been 
acted  upon  has  been  this :  there  were  six  directors  of  the 
Wharves  Company  at  the  time  when  this  agreement  was 
made.  Mr.  Kttson,  who  was  the  chairman  of  the  Contract 
Company,  was  appointed  one  of  the  directors  of  the  Wharves 
Company,  and  afterwards  appointed  the  chairman  of  that 
company,  and  two  other  directors  of  the  Contract  Company 
were  appointed  in  the  room  of  two  of  the  directors  of  the 
WTiarves  Company  who  had  resigned.  The  effect  of  that 
arrangement  certainly  was  not  only  to  leave  the  three  Con- 
tareict  Company  directors  in  a  majority  of  one  upon  the 
board  of  tne  Wharves  Company,  but  at  the  same  time  to 
place  them  in  a  situation  in  which  they  might  have  absolute 
control  over  the  works  which  were  to  be  done,  according  to 
the  contract. 

It  appears  to  me  that  the  lord  justice  was  perfectly  cor- 
rect in  saying  that  this  is  clearly  illegal,  and,  except  in  the 
very  able  argument  of  Mr.  Hardy  to-day,  it  scarcely  was 
resisted  that  this  was  ni^al.  But  farther,  it  appears  to  me 
(and  in  that  respect  I  agree  entirely  with  Lord  Justice  James) 
that  the  illegahty  runs  through  the  whole  of  the  contract, 
because  the  payments  are  to  be  made  in  respect  of  works, 
those  works  are  to  be  ordered  by  the  directors,  these  direc- 
tors are  persons  illegally  nominated,  and  therefore  it  is  im- 
possible to  confine  the  question  entirely  to  the  mere  point 
arising  upon  the  6th  clause,  but  the  illegality  of  the  appoint- 
ment of  the  directors  extends  itself  over  the  whole  of  the 
agreement. 

But  tjien  it  is  said  that  that  clause  may  be  regarded  as  an 
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independent  one,  that  the  qnestion  will  be  as  to  whether 
there  is  any  illegality  in  the  first  clause  of  this  a^eepient, 
and  that,  if  there  is  none,  the  mere  stipulation  with  regard 
to  the  appointment  of  directors  improperly  and  illegally 
will  have  no  eflfect.  I  will  not  stop  to  consider  whether  that 
clause  can  be  regarded  as  independent  of  all  the  rest  of  the 
deed,  but  I  will  take  it  for  the  moment  that  it  has  been 
rejected,  and  that  we  are  to  construe  the  contract  without 
reference  to  that  clause.  I  think  there  is  a  very  strong  objec- 
tion arising  out  of  the  first  clause  as  to  the  stipulation  of  35 
per  cent,  to  be  paid  as  commission.  The  29th  clause  of 
the  West  London  Wharves  and  Warehouses  Act,  1866, 
which  has  been  *ref erred  to,  enacts  that  "the  com-  [344 
pany"  "shall  not  out  of  any  money  by  this  act"  "author- 
ized to  be  raised,  by  shares  or  by  borrowing,  pay  interest  or 
dividend  to  any  shareholder  on  the  amount  or  calls  made  in 
respect  of  the  shares  held  by  him."  Now,  it  is  clear  bv  the 
general  acts  that  the  company  had  no  power  to  issue  shares 
at  a  discount.  The  question  whether  tnis  arrangement  with 
the  Contract  Company  as  to  the  35  per  cent,  amounts  to  an 
issuing  of  shares  at  a  discount,  I  do  not  think  it  at  all 
necessary  to  consider.  There  may  be,  perhaps,  some  little 
doubt  upon  the  subject,  but  it  seems  to  me  to  be  perfectly 
clear  that  the  stipulation  as  to  the  payment  of  7  per  cent. 
to  the  shareholders,  as  is  in  fact  admitted  by  the  Contractors 
themselves  in  the  claim  they  have  sent  in,  comes  within  this 
clause,  which  prohibits  them  from  paying  interest  or  divi- 
dend to  any  shareholder  on  the  amount  of  calls  made  in 
respect  of  the  shares  held  by  him.  Now,  it  was  admitted 
very  fairly  and  properly  by  Mr.  Hardy  that  the  Wharves 
directors  could  not  pay  directly  to  the  shareholders  this 
7  per  cent.  It  is  quite  clear  that  if  it  cannot  be  done  directly 
it  cannot  be  done  indirectly,  and  I  think  there  can  be  no 
doubt  whatever  that  the  payment  of  7  per  cent,  to  the  share- 
holders, arranged  between  the  directors,  is  part  of  the  agree- 
ment providing  tot  the  payment  of  the  35  per  cent. ,  and  is 
in  fact  indirectly  a  payment  out  of  the  calls.  The  calls 
were  to  be  paid  to  the  Contractors,  and  therefore  this  pay- 
ment is  indirectly  a  payment  to  the  shareholders  out  of  calls. 
That  being  so,  it  is  clear  that  if  they  could  not  have  done  it 
directly,  they  cannot  in  this  indirect  manner  evade  the  pro- 
visions of  their  act  of  Parliament ;  and  therefore  it  appears 
to  me  that  in  that  respect,  without  resorting  to  the  6th  clause, 
the  1st  clause,  read  by  itself,  is  illegal  and  void. 

But  then  it  is  said,  that  this  deed  of  the  3d  of  February, 
1865,  has  been  cancelled,  with  the  exception  of  what  has  been 
7  Eng.  Rep.]  7 
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already  done  under  the  former  deed.  As  to  that,  the  ques- 
tion arises,  what  had  been  done  under  the  former  deed. 
As  far  as  I  understand  there  had  been  money  received  upon 
the  calls  by  the  Contractors,  and  there  had  been  payments 
made  amounting  to  £56,000.  Amonest  those  sums  I  think 
there  was  an  amount  of  £10,000,  which  was  advanced  in 
respect  of  the  Battersea  Park  contract ;  but  then  the  ques- 
tion, and  the  important  question  is,  what  had  been  done  in 
respect  of  the  payment  of  the  35  per  cent,  commission, 
345]  ^because  if  anything  had  been  done  in  respect  of  that, 
undoubtedly  that  would  nave  been  rendered  valid  by  the 
cancelling  deed.  Now  what  had  been  done  with  regard  to 
the  35  per  cent,  commission  1  I  do  not  find  that  there  is  the 
slightest  evidence  of  even  any  entry  having  been  made  in 
the  books  of  the  Contractors  of  a  credit  of  that  35  per  cent, 
much  less  has  there  been  any  account  rendered  to  the 
Wharves  Company  of  a  charge  of  that  35  per  cent,  in  respect 
of  their  commission. 

But  then,  as  I  understand  the  argument,  it  was  this : 
That  35  per  cent,  became  due  to  the  Contract  Company  upon 
every  payment  that  was  made,  and,  therefore,  every  pay- 
ment was  in  fact  acting  upon  the  deed.  Surely  that  cannot 
be  so.  That  was  the  deed  acting  upon  itself,  it  was  not  the  Con- 
tractors acting  upon  the  deed.  If  there  was  no  charge  made  of 
35  per  cent,  at  any  time,  or  under  any  circumstances,  how 
can  it  be  said  that  a  mere  payment  wnich  raised  a  liability 
in  respect  of  that  35  per  cent,  was  an  acting  upon  it  amount- 
ing to  a  claim  of  the  35  per  cent.  ? 

But  then  it  has  been  said  that  the  claim  of  the  35  per  cent, 
never  arose,  because  there  have  been  no  works  done ;  and 
supposing  the  2d  clause  of  the  deed  is  applicable,  and  is  the 
only  appucable  provision,  the.  claim  for  35  per  cent,  could 
not  arise  until  something  had  been  done ;  and  there  was 
nothing  done  except  those  payments  which  have  been  ad- 
verted to.  It  appears  to  me  that  that  would  be  a  complete 
answer  to  the  claim  of  the  35  per  cent,  a-ltogether,  because 
this  35  per  cent,  are  to  be  paid  under  the  1st  clause  '4n  man- 
ner hereinafter  mentioned."  Now  what  is  the  "manner 
hereinafter  mentioned"?  "That  an  account  shall  be  ren- 
dered every  month  of  the  moneys  paid  by  the  said  Contrac- 
tors, by  direction  and  on  account  of''  the  W  harves  Company, 
and  the  Wharvtas  Company  "shall  pay  to  the  said  Con- 
tractors the  amount  of  such  account,  together  with  the  said 
sum  of  35  per  cent,  thereon."  It  is  perfectly  clear,  there- 
fore, that  until  that  account  has  been  rendered  there  can  be 
no  clq^im  whatever  to  the  35  per  cent. ;  and  no  works  having 
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been  done  which  rendered  that  account  necessary  to  be  ren- 
dered, that  puts  an  end  entirely  to  the  claim  of  35  per  cent. 

It  is  perfectly  clear  from  the  terms  of  this  contract  that 
the  *vice-chancellor  (Cannot  be  right  in  saying  that  [346 
the  35  per  cent,  were  to  be  paid  in  respect  of  the  payment  of 
checks  out  of  the  funds  of  the  Wharves  Company  in  the 
hands  of  the  Contractors,  because  the  account  which  Is  to  be 
rendered  is  not  an  account  of  moneys  which  have  been  paid, 
and'  which  are  not  to  be  repaid  to  the  Contractors ;  but  it  is 
an  account  of  something  which  has  been  paid  by  the  Con- 
tractors, which  the  Wharves  directors  are  to  repay,  because 
it  is  provided  that  a  monthly  account  is  to  be  rendered  of 
what  has  been  paid,  and  that  then  the  Wharves  Company 
"shall  pay  to  the  Contractors  the  amount  of  such  account." 
That  cleany  cannot  refer  to  the  amount  of  the  checks  which 
have  been  paid  out  of  funds  of  the  Wharves  Company  in 
the  hands  of  the  Contract  Company. 

It  is  quite  clear,  therefore,  ;that  the  order  of  the  lord  jus- 
tice is  perfectly  correct ;  and  the  only  remaining  question  is, 
whether  the  Contractors  are  ^entitled  to  have  any  claim  ad- 
mitted in  the  nature  of  a  quardum  meruit,  I  cannot  under- 
stand upon  what  particular  ground  the  Contractors  claim  an 
inquiry  as  to  whether  anything  is  due  to  them.  In  the  first 
place,  with  regard  to  the  advance,  as  it  is  called,  of.  the 
£10,000  with  respect  to  Battersea  Park,  that  sum  was  an 
advance,  in  fact,  m  their  character  of  bankers.  It  may  be 
said,  if  you  please,  that  it  was  an  overdrawing  by  the 
Wharves  directors  of  their  account  at  their  bankers.  It 
appears  that  the  sum  of  £15,000  was  placed  in  the  hands  of 
the  Contractors.  Therefore  there  seems  to  me  to  be  no  claim 
whatever  in  respect  of  that  sum. 

The  only  other  claim  which  has  been  made,  is  one  cer- 
tainly of  a  very  extraordinary  nature,  which  is  that  the 
Contract  directors  are  entitled  to  be  repaid  the  7  per  cent, 
which  they  paid  to  the  shareholders  oi  the  Wharves  Com- 
pany. I  thmk  two  half-yearly  payments  were  made  to  or  for 
(it  is  the  same  thing)  the  shareholders  of  the  Wharves  Com- 
pany bv  the  Contract  directors.  But  the  whole  thing  was 
perfectly  illegal ;  they  were  bound  in  fact  not  to  pay  it.  The 
contract  between  them  and  the  Wharves  directors  was  an 
illegal  contract,  and  it  is  quite  clear  that  they  cannot  claim 
any  return  of  that  which  they  have  chosen  to  pay  in  respect 
of  that  illegal  contract.  The  old  principle,  which  is  veiy 
well  known,  applies  here.  In  pari  delicto  potior  est  positio 
pcenitentis.    *That  is  the  answer  to  the  claim  of  this  [347 
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Contract  Company  to  have  something  in  the  nature  of  a 
QTiantum  meruit 

Under  all  these  circumstances,  I  submit  to  your  lordships 
that  the  order  of  Lord  Justice  James  ought  to  be  affirmed. 

Lord  Colonsay  :  Mj  lords,  I  have  very  few  observations 
indeed  to  make  upon  this  Qase ;  for  I  go  along  with  the  views 
which  have  been  stated  by  my  noble  and  learned  friend, 
which  are  substantially  the  views  that  were  stated  by  Lord 
Justice  James.  It  appears  to  me  that  the  arrangements 
between  these  two  bodies  of  directors  are  tainted  with  irregu- 
larity and  illegality  throughout. 

I  cannot  at  all  accept  the  explanation  of  the  first  clause 
of  the  contract  of  1865  that  has  been  given  by  the  counsel 
for  the  appellant  It  api)ears  to  me  that  there  is  an  incon- 
sistency m  that  account  of  it,  as  contrasted  with  clause  two 
of  the  contract.  Clause  one  provides  nothing  in  the  way  of 
payment  for  the  works  to  be  done,  as  payment  for  the  ope- 
rations themselves,  unless  it  is  to  be  taken  out  of  the  35  per 
cent  which  the  Contract  Company  was  to  receive.  That 
was  to  be  36  per  cent,  upon  what  ?  35  per  cent,  upon  the 
entire  capital  of  the  company.  The  works  to  be  executed 
were  worts  which  we  are  told  were  to  cost  about  £175,000, 
or  £180,000,  according  to  the  second  contract  But  this  35 
per  cent. ,  which  it  was  stated  was  to  be  35  per  cent,  upon 
the  whole  capital  of  the  company,  is  in  the  next  clause  dealt 
with  in  this  way :  An  account  is  to  be  "rendered  every 
month  of  the  moneys  paid  by  the  said  Contractors,  bv  direc- 
tion and  on  account  of  the  said  West  London  Docks  and 
Warehouses  Company,  Limited,  and  the  West  London 
Docks  and  Warehouses  Company,  Limited,  shall  pay  to  the 
said  Contractors  the  amount  of  such  account"  (that  is,  of 
the  disbursements  which  the  latter  have  made),  "together 
with"  what?  "Together  with  the  sum  of  35  per  cent, 
thereon ;' '  that  is,  upon  the  disbursements.  And  supposing 
the  disbursements  to  be  running  on  until  works  to  the  extent 
of  £180,000  are  executed,  this  35  per  cent,  would  be  30  per 
cent  upon  £180,000.  What  becomes  of  the  rest  of  the  35 
per  cent.,  except  in  its  application  to  that  indirect  system  of 
illegalitj^  to  wnich  reference  has  been  made  i  1  therefore 
348]  think  that  the  first  ^clause  of  the  contract,  taking  it 
as  construed  and  explained  by  the  second  clause,  does  con- 
tain the  seeds  of  illegality. 

But  I  also  think  that  the  arrangement  with  regard  to  the 
permanent  appointment  from  one  board  to  the  other  of  the 
number  of  directors  that  is  here  stipulated  for,  is  an  arrange- 
ment which  plainly  was  intended  to  place  and  to  carry  out 
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the  whole  matter  in  the  hands  of  the  Contract  Company — in 
other  words,  the  contractors  themselves.  I  cannot  nnder- 
stand  how  that  conld  be  a  legal  or  an  eflfectual  arrangement. 
In  short,  I  think  that  the  whole  arrangement  is  so  tainted 
with  illegality,  that  I  cannot  come  to  the  conclusion  that  the 
order  of  the  lord  justice  should  be  altered. 

Lord  Cairns  :  The  claim  is  founded  altogether  upon  the 
deed  of  the  3d  of  February,  1865.  That  deed  was  sup- 
posed to  continue  in  existence  until  the  1st  of  May,  1866, 
when  it  was  cancelled,  without,  however,  disturbing  or  un- 
doing anything  that  might  have  been  done  under  it,  and 
your  lorciships  attention  therefore  has  to  be  directed  merely 
to  the  interval  between  the  3d  of  February,  1865,  and  the  1st 
of  May,  1866. 

Upon  the  construction  of  that  somewhat  obscurely  worded 
deed,  I  am  not  disposed  to  differ  from  the  argument  which 
was  addressed  to  your  lordships  by  Sir  John  Karslake. 
The  construction  appears  to  me  a  matter  of  doubt ;  but  for 
the  purpose  of  expressing  the  opinion  I  have  formed  I  am 
willmg  to  take  the  constraction  which  was  placed  upon  the 
deed  by  the  appellant,  that  is  to  say,  that  it  having  in  the 
first  instance  stipulated  for  a  commission  of  35  per  cent, 
upon  the  whole  capital  of  the  Wharves  Companj^,  to  be 
ascertained  as  afterwards  mentioned,  the  way  in  which  that 
was  afterwards  directed  to  be  ascertained  in  the  deed  was 
this — the  capital  of  the  company  was  taken  as  it  passed  out 
of  the  hands  of,  and  was  disbursed  by,  the  bankers,  the 
International  Contract  Company,  and  the  commission  of  35 
per  cent,  was  calculated  at  that  stage.  It  appears  to  me 
that  that  is  the  only  possible  explanation  by  which  you  can 
reconcile  the  two  clauses  of  the  deed.  If  that  is  not  the 
explanation  of  the  deed,  the  deed  appears  to  me  to  be  en- 
tirely inconsistent  in  its  two  parts.  But  assuming  that  to  be 
*the  interpretation  of  the  deed,  and  that,  accordingly,  [349 
the  claim  is  now  to  have  35  per  cent,  upon  the  money  which 
was  disbursed  by  the  International  Contractors  on  account 
of  the  Wharves  Company,  it  remains  to  be  considered 
whether  that  claim,  so  founded  upon  this  deed  of  the  3d  of 
February,  1865,  can  be  sustained. 

The  first  observation  I  have  to  make,  upon  that  deed  is 
this.  Assuming  for  the  moment  that  the  commission  stipu- 
lated for  could  be  validlv  stipulated  for  in  the  way  men- 
tioned in  the  deed,  still  the  bargain  made  by  the  deed  is  a 
whole.  It  is  an  agreement  to  pay  35  per  cent,  upon  the 
whole  capital  in  return  for  the  execution  of  the  whole  of  the 
works,  and  for  the  placing  of  the  whole  of  the  capital  of  the 
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Wharves  Company,  and  for  the  performance  of  all  the  other 
services  which  the  Contractors  were  to  perform.  Putting 
aside  for  a  moment  what  was  said  bv  the  deed  of  May,  1866, 
it  appears  to  me  that  unless  the  whole  of  that  service  was 
performed  no  claim  for  the  stipulated  commission  would 
arise.  It  is  quite  true  that  the  deed  of  May,  1866,  cancelling 
the  former  deed,  provided  thatit  should  not  undo  anything 
which  had  been  done  under  that  deed.  But  that  gave  no 
new  and  independent  right.  It  only  gave  a  right  to  those 
who  had  already  obtained  any  benent,  or  received  any  pay- 
ment under  the  deed,  to  keep  that  which  they  had  already 
got.  Now  when  we  look  to  what  was  done  under  the  first 
deed,  beyond  all  doubt  no  payment — no  settlement  of 
account,  no  adjustment  of  commission — ^had  taken  place 
between  February,  1865,  and  May,  1866.  Therefore,  if  there 
had  been  no  other  difficulty  in  the  case  to  be  got  over,  it 
appears  to  me  that  that  would  be  an  insuperable  difficulty 
in  the  way  of  the  Contractors,  namely,  that  they  are  not  able 
to  predicate  here  that  they  have  performed  the  service  which 
they  were  to  perform  as  the  condition  precedent  for  obtain- 
ing this  commission. 

Then,  my  lords,  I  turn  to  consider  whether  the  deed  itself 
is  a  deed  which  can  be  supported  as  regards  its  legality.  It 
appears  to  me  that  it  is  utterly  impossible  to  support  the 
deed.  I  refer  in  the  first  place  to  the  provision  with  regard 
to  directors,  which  some  of  your  lordsnips  have  commented 
upon.  It  appears  to  me  that  that  provision  is  flagrantly  in 
violation  of  tne  whole  principle  upon  which  companies  of 
this  kind  are  regulated,  the  principle,  of  which  it  is  only  an 
350]  instance,  that  we  find  in  the  clause  of  the  *Companies 
Act,  which  says  that  no  director  of  a  company  shall  be  in- 
terested in  any  contract  made  with  the  company.  Here  not 
only  is  a  director  to  be  interested,  but  there  is  a  special  pro- 
vision inserted  that  shareholders  and  directors  of  the  con- 
tracting company  are  to  be  put  upon  the  board  of  the 
Wharves  Company,  of  that  company  with  which  the  contract 
is  made,  constituting  in  that  way  a  board  which,  according 
to  all  principle,  and  according  to  all  enactments,  ought  to  be 
utterly  independent  of  the  board  of  the  other,  the  contract- 
ing company. 

My  lords,  over  and  above  that  violation  of  the  spirit  of 
the  Companies  Act,  there  appears  to  me  to  be  a  violation, 
with  regard  to  the  Wharves  Company,  of  the  whole  of  the 
enactment  which  requires  that  the  directors  of  the  Wharves 
Company  should  be  chosen,  as  a  matter  of  choice  and  selec- 
tion, either  by  the  shareholders  of  the  Wharves  Company, 


Vol.  VI.]  ENGLISH  AND  IRISH  APPEALS.  55 

James  v.  Eve.  1873 

or,  as  regards  a  temporary  interval,  by  the  board  of  directors 
of  that  company.  But,  according  to  this  deed,  the  share- 
holders in  the  W  harves  Company  were,  with  regard  to  three 
or  four  of  the  directors,  to  nave  no  choice  whatever,  but 
were  to  accept  foreign  directors  placed  upon  their  board  by 
the  directors  of  a  company  altogether  at  arm's  length 
with  them,  and  indeed  in  a  position  of  antagonism  to 
them.  I  think  that  an  agreement  containing  tnat  stipu- 
lation, a  stipulation  affecting,  as  it  does,  the  whole  of  the 
arrangement  with  regard  to  the  works,  is  one  which  cannot 
be  maintained. 

But  I  find,  farther,  that  one  of  the  considerations  for  this 
commission  of  35  per  cent,  was  this,  that  for  two  years,  or 
for  a  longer  period,  the  Contractors  were  to  pay  7  per  cent, 
upon  the  paid-up  capital  of  the  Wharves  Company.  That 
was  a  payment  which,  both  from  the  nature  of  the  case,  knd, 
indeed,  from  the  documents  which  have  been  put  forward 
by  the  Wharves  directors,  was  plainly  to  be  made  either  to 
or  for  the  individual  benefit  of  the  shareholders  of  the 
Wharves  Company,  and  was  to  be  by  the  way  of  payment 
to  them  of  7  per  cent,  upon  the  capital  paid  np  by  them. 
Of  course,  my  lords,  nothing  could  be  more  flimsy  than  this 
disguise.  This  was  a  direct  stipulation  by  the  Wharves 
Company  with  the  Contractors,  that  the  Contractors  would 
pay  to  tne  shareholders  of  the  Wharves  Company  that  in- 
terest upon  their  shares,  a  payment  which  necessarily  must 
be  made  out  of  capital  *(for  it  was  to  be  balanced  by  [351 
the  payment  of  35 per  cent.),  a  payment  to  the  shareholders 
of  the  Wharves  Company  which  the  AVharves  directors 
could  not  have  made  directly  without  violating  the  act  of 
Parliament.  It  appears  to  me  that  that  was  a  stipulation  to 
do  that  which  was  directly  contrary  to  the  provisions  of  the 
act  of  Parliament,  and  that  illegality  enters  at  once  into  the 
35  per  cent,  commission,  for  that  commission  was  to  be  the 
compensation  for  that  payment. 

I  ao  not  stop  to  consider,  for  it  is  unnecessary,  whether 
the  provision  with  regard  to  the  35  per  cent,  is  not  open  also 
to  objection  upon  the  ground  that  it  would  indirectly  result 
in  issuing  those  shares  at  a  discount.  It  is  unnecessary  to 
consider  that  matter,  because  there  is  quite  sufficient  to 
ruin  the  agreement  for  illegality  without  any  consideration 
of  that  kind. 

Upon  these  grounds,  my  lords,  it  appears  to  me  that  no 
claim  for  the  35  per  cent,  commission  can  be  supported  un- 
der this  deed. 

I  was  anxious  in  the  course  of  the  argument  to  consider 
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whether  there  might  not  be  a  right  on  the  part  of  the  Con- 
tract directors  to  some  remuneration,  independent'  of  this 
agreement  for  services  which  they  may  have  performed ;  but 
I  nave  asked  in  vain  for  any  service  to  be  pointed  out  for 
which  they  can  or  ought  to  be  remunerated.  Have  they 
executed  any  works  ?  It  is  admitted  that  there  were  no 
works  executed  by  them.  Have  they  placed  any  capital  ? 
It  was  admitted  very  fairly  by  Mr.  Hardy  that  he  could  not 
(and  I  do  not  see  how,  witn  the  materials  before  us,  he 
could)  put  his  finger  upon  any  single  share  which  had,  ac- 
cording to  the  technical  phraseology,  been  "placed"  by 
the  Contractors.  What  else  have  they  done  ?  They  have 
made  the  payment  of  7  per  cent.  That  was  an  illegal  act 
for  which  they  cannot  be  recompensed.  What  is  there 
more?  They  have  made  disbursements  to  large  amounts 
from  time  to  time,  according  to  the  orders  of  the  Wharves 
Company.  But  it  is  admitted  that  these  payments  were 
made  by  means  of  moneys  of  the  Wharves  Company,  and 
out  of  moneys  which  the  Contractors  held  as  their  bankers. 
For  that,  therefore,  it  is  clear  that  no  recompense  would  be 
allowed,  if  any  inquiry  were  to  be  made.  Interest  has  been 
allowed  upon  both  sides  of  the  account  at  5  j)er  cent. ,  and 
that  is  the  utmost  which  they  could  be  entitled  to  upon 
352]  that  score.  Therefore,  my  lords,  I  cannot  find  *any 
ground  whatever  for  advising  your  lordships  to  direct  an 
inquiry  upon  the  footing  of  quantum  meruit  ior  the  services 
performed  by  the  Contract  Company.  It  appears  to  me  that^ 
your  lordships  cannot  do  otherwise  than  dismiss  this  appeal* 
with  costs. 

Order  appealed  from  affirmed,  and  appeal' dismissed 
with  costs. 

Lords^  Journals,  13th  June,  1873. 

Solicitors  for  the  appellant :   Lewis,  Munns  &  Longden. 
Solicitors  for  the  respondents :  Tilleard,  Oodden  &  Holitie. 


[Law  Reports,  6  House  of  Lords,  862»] 
June  17,  19,  1873. 

The  Citizens'  Bank  of  Louisiana  and  The  New  Orleans 
Canal  and  Banking  Company,  Appellants ;  and  The 
First  National  Bank  of  New  Orleans,  H.  Hilbard, 
and  Charles  Chase,  Respondents. 

Bomk — Bills — Representatiowt — Appropriation  of  JFhinds. 

A  representation,  by  the  drawer,  that  bills  of  exchange  drawn  upon  L.  will  aR- 
suredly  bo  paid,  for  that  the  drawer  has  previously  remitted  to  L.  fands  to  a  much 
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larger  amount,  in  consequence  of  which  representation  B.  purchases  those  hilla  from 
the  drawer,  does  not  amount  to  an  equitable  assignment  by  N.  O.  of  the  funds  in  the 
hands  of  L.,  nor  to  a  specific  apppropriation,  out  of  those  funds,  of  the  amount  of  each 
of  those  bilU. 

Where,  therefore,  such  an  assurance  had  been  given,  and  the  funds  in  the  hands  of 
L.  were  larger  than  the  amounts  of  the  bills  drawn  upon  him,  but  the. bankruptcy  of 
the  drawer  took  place  before  the  bills  were  payable,  L.  was  held  to  be  justified  in 
refusing  to  pay  tne  particular  bills,  and  in  handing  oyer  the  funds  to  the  legally  ap- 
pointed receiver  of  the  bankrupt's  estate,  who  demanded  them  on  behalf  of  the  gen- 
eral creditors  of  the  drawer. 

L.  was  a  banker  in  England,  and  had  dealings  with  N.  0.,  a  banker  and  bill 
dealer  in  America.  The  course  of  business  was  that  N.  O.  remitted  funds  to 
Ih,  and  then  drew  bills  on  L.  and  sold  those  bills  in  America  to  persons  who  wished 
in  that  way  to  make  payments  in  England.  K.  O.  had  represented  to  intending 
purchasers  of  these  bills  that  they  would  certainly  *be  paid,  for  that  "the  [353 
bills  were  drawn  expressly  [or  "specially"]  against  funds  to  a  much  larger 
abaount  already  remitted  to  L.;"  and  on  the  £uth  of  this  assurance  they  were 
purchased : 

Held,. that  this  did  not  amount  to  a  contract  entitling  the  purchaser  of  any  one  of 
the  bills  to  a  specific  portion  of  the  funds  in  the  hands  of  L. 

The  application  of  the  rule  In  Jorden  y.  Moitey  (')  as  to  the  distinction  between 
representations  of  intention  and  of  fact,  approved. 

In  the  year  1867  the  *'  First  National  Bank  of  New  Or- 
leans" and  the  "Bank  of  Liverpool"  had  dealings  with 
each  other.  The  Liverpool  Bank  was  represented  by  J.  H. 
Simpson,  its  registered  public  olBBicer.  The  dealings  were  of 
this  sort :  The  New  Orleans  Bank  remitted  to  the  Liverpool 
Bank  money  and  good  bills,  and  drew  bills  against  those 
remittances.  The  Liverpool  Bank  accepted  the  bills  thus 
drawn,  and  paid  them  out  of  the  remittances.  There 
was  an  understanding  that  the  Liverpool  Bank  was  never 
to  be  under  cash  advances,  and  this  understanding  had 
been  duly  acted  "on.  The  business  of  the  New  Orleans 
Bank  consisted  largely  of  the  discount  and  the  sale  of  bills 
of  exchange. 

In  April,  1867,  Thomson  &  Co.,  of  New  Orleans,  wanting 
a  remittance  to  England,  and  understanding  what  was  the 
course  of  business  between  the  two  banks,  purchased  from 
the  New  Orleans  Bank  a  bill  for  £2,000  drawn  by  that  bank 
on  the  Liverpool  Bank.  It  was  dated  the  25th  of  April, 
1867,  and  was  payable,  at  sixty  days'  sight,  to  the  order  of 
Thomson  &  Co. 

On  the  24th  of  April,  1867,  the  ''Citizens'  Bank  of  Louis- 
iana" purchased,  in  the  same  manner,  from  the  New  Orleans 
Bank,  a  bill  for  £5,000  drawn  by  that  bank  on  the  Liverpool 
Bank,  payable  at  sixty  days'  sight.  Another  bill  for  £5,000, 
drawn  in  like  manner,  was  purchased  by  the  Louisiana 
Bank  from  the  New  Orleans  Bank.  There  was  a  trans- 
a<;tion  of  a  similar  nature  with  the   "New  Orleans  Canal 

{})  6  H.  L.  C,  185. 

7  Eno.  Rep.]  8 
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and  Banking  Company,"  which  had  purchased  a  bill  for 
£3,000. 

On  the  13th  of  Maj^,  1867,  the  New  Orleans  Bank  sus- 
pended payment.  Notice  of  this  suspension  was  transmitted 
by  telegraph  to  the  Bank  of  Liverpool.  At  that  time  there 
were  in  the  possession  of  the  Bank  of  Liverpool,  or  came 
into  its  possession  in  due  course,  ample  funds  to  meet  all 
the  bills  drawn  upon  it  by  the  New  Orleans  Bank. 

354]  *0n  the  20th  of  May,  1867,  Mr.  Charles  Case  was 
duly  appointed,  under  the.law  of  the  United  States,  receiver 
of  the  assets  of  the  New  Orleans  Bank.  Notice  of  these 
facts  was  transmitted  to  the  Bank  of  Liverpool,  and  the 
assets  of  the  New  Orleans  Bank  were  formally  required 
to  be  handed  over  to  him  for  distribution  among  the  general 
creditors. 

When  the  bills  above  mentioned  were  presented  to  the 
Bank  of  Liverpool  they  were  refused  acceptance,  and  upon 
being  subsequently  presented  for  payment  at  the  proper 
time,  were  refused  payment,  on  the  ground  that  none  of  the 
funds  of  the  New  Orleans  Bank,  which  had  come  into  the 
possession  of  the  Bank  of  Liverpool  had  been  specifically 
appropriated  to  the  payment  of  any  one  of  these  bills,  and 
therefore,  as  there  was  a  receiver  of  the  assets  for  the  benefit 
of  the  general  creditors,  all  such  funds  must  be  paid  over 
to  him. 

Messrs.  Thomson  &  Co.  filed  a  bill  against  Mr.  Simpson, 
as  the  public  ofiicer  of  the  Bank  of  Liverpool,  praying  to 
have  it  declared  that  they  were  entitled  to  have  me  funds, 
so  placed  with  the  Bank  of  Liverpool  by  the  New  Orleans 
Bank,  paid  to  them  on  the  bUls  they  had  purchased ;  alleg- 
ing that  such  funds  had  been  specifically  appropriated  by 
the  New  Orleans  Bank  to  the  payment  of  suck  bills,  which 
were  drawn  in  their  favor,  and  made  payable  to  their  order ; 
and  also  for  an  injunction  to  restrain  the  Bank  of  Liverpool 
from  paying  over  the  funds,  and  for  general  relief.  Simp- 
son, the  defendant  in  the  cause  as  representing  the  Bank  of 
Liverpool,  put  in  an  answer  to  this  bill. 

Evidence  was  taken  as  to  the  general  course  of  dealing 
between  the  Banks  of  New  Orleans  and  of  Liverpool  on  the 
subject  of  specific  appropriation.  Mr.  Thomson,  the  plain- 
tiff in  that  suit,  deposed  that  his  partner,  Mr.  Bishop,  stated 
to  him  that  the  manager  of  the  'New  Orleans  Bank  assured 
him  that  the  bill  was  drawn  against  funds  of  a  much  larger 
amount  previously  remitted  to  Liverpool,  and  Mr.  Bishop, 
who  had  negotiated  the  matter  with  the  New  Orleans  Bank, 
purchased  the  bill  on  that  assurance,  and  without  such  as- 
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Burance  would  not  have  purchased  it.  The  president  of  the 
New  Orleans  Bank  (Mr.  Forbes)  in  substance  asserted  that 
he  had  only  said,  and  meant  to  say,  that  there  would  always 
be  funds  to  meet  whatever  bills  the  New  Orleans  Bank'  drew 
a^inst  the  Bank  *of  Liverpool.  In  the  first  instance  [355 
Tice-Chancellor  Stuart  had  held  Thomson  &  Co.  entitled  to 

Eayment  out  of  the  funds  in  the  possession  of  the  Liverpool 
iank  (').  On  appeal,  Lord  Chancellor  Hatherley  and  Lord 
Justice  James  had  reversed  this  decision,  and  the  bill  was 
ordered  to  be  dismissed  with  costs  (').  This  decision  was  pro- 
nounced on  the  27th  of  July,  1870.    No  appeal  was  brought. 

On  the  26th  of  January,  1868,  the  Louisiana  Bank  had 
filed  its  bill  against  Simpson  and  the  New  Orleans  Bank  and 
Charles  Case.  Witnesses,  as  in  the  case  of  Thomson  v. 
Simpson^  were  examined  (*),  and  the  cause  came  to  a  hear- 
ing on  the  20th  of  June,  1871,  when  the  claims  of  the  Louisi- 
ana Bank  were,  in  accordance  with  the  previous  decision, 
disallowed.     This  appeal  was  then  brought. 

Similar  proceedii^s  had  been  taken  in  the  case  of  the  New 
Orleans  Canal  and  Banking  Company. 

Mr.  Benjamin^  Q.C.,  and  Mr.  Oracknally  for  the  appel- 
lants : 

The  bills  in  this  case  were  drawn  against  specific  funds 
larger  in  amount  than  the  bills  themselves,  funds  which  had 
been  previously  remitted  to  England  expressly  to  meet  bills 
so  drawn.  That  itself  was  a  specific  appropriation  of  the 
funds.  The  manager  of  the  New  Orleans  Bank  represented 
that  to  be  the  case.  There  was  no  question  as  to  his  author- 
ity ;  the  only  question  was  as  to  the  effect  of  his  represen- 
tations. On  the  faith  of  them  the  appellants  paid  their 
purchase-money  to  the  New  Orleans  Bank  and  received 
these  bills  in  return.  The  transaction  amounted  therefore 
to  an  equitable  assignment  of  so  much  of  the  remitted  funds 
as  was  required  to  meet  the  amount  of  the  bills. 

But  if  there  could  be  any  doubt  as  to  what  was  done 
amounting  to  an  equitable  assignment,  there  could  be  no 
doubt  that  there  had  been,  by  distinct  representations,  a 
specific  appropriation  of  the  amount  of  each  bill  out  of  the 

feneral  funds  remitted  to  the  Bank  of  Liverpool,  and  that 
ank  was  estopped  from  now  denying  the  appropriation  by 
the  representations  so  made.  It  possessed  the  funds  on  the 
understanding  that  it  should  accept  the  bills  *bf  the  [356 

(')  Law  Rep.,  9  Eq.,  497.  specting  tlie  sale  of  the  bills  are  so  fully 

(*)  Law  Rep.,  6  Ch.  Ap.,  659.  quoted  in  the  juds^mcnt  that  it  is  deemed 

(')  The  particular  expressions  used  by  needless  to  state  them  here, 
both  parties  in  their  conversations  re- 
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New  Orleans  Bank  to  the  amount  of  those  particular  funds. 
It  was  not  bound  to  accept  any  bills  drawn  upon  it,  but  it 
was  specifically  bound  to  accept  bills  to  the  amount  of  the 
funds  remitted  to  it,  and  it  had  notice  of  the  bills  drawn. 
Each  notice  of  a  bill  was  an  appropriation  of  so  much  of 
the  funds  as  would  suffice  to  meet  that  bill,  and  the  Bank 
of  Liverpool  was  bound  to  pay  out  of  the  general  funds  the 
specific  amount  which  had  thus  been  appropriated.  The 
evidence  shows  that  there  was  an  express  representation 
that  the  purchaser  of  a  bill  should  be  paid  out  of  a  particu- 
lar fund — ^that  fund  existed — ^it  was  in  the  possession  of  the 
person  who  was  under  an  obligation  to  carry  that  represen- 
tation into  effect.  The  original  debtor  said  that  he  would 
send,  and  he  did  send,  express  orders  to  the  person  inpos- 
session  of  the  fund  to  make  that  particular  payment.  These 
facts  constituted  a  clear  specific  appropriation,  out  of  the 
general  fund,  of  the  amount  of  each  particular  bill. 

The  cases  on  this  subject  fully  bear  out  the  doctrine  now 
contended  for.  The  master  of  the  rolls  in  this  case  relied 
upon  Thomson  v.  Simpson  C) ;  but  that  is  the  case  which 
may  now  be  considered  to  oe  under  review.  That  was  a 
case  decided  on  its  own  particular  facts.  Here  the  evidence 
of  appropriation  is  stronger.  The  principle  laid  down  in 
Sammersley  v.  De  Biel  (')  must  be  applied.  There  it  was 
held  that  a  representation  made  by  one  party  for  the  pur- 
pose of  influencing  the  conduct  of  another,  and  acted  on  by 
him,  is  sufficient  to  entitle  him  to  the  assistance  of  a  court  of 
equity  for  the  purpose  of  compelling  the  realization  of  such 
representation.  Tnat  principle  was  applied  in  Ex  parte 
Imbert  (*)  to  a  case  strongly  resembling  the  present.  Car- 
rick  V.  Harrison  (*)  was  to  the  same  effect.  What  was 
asked  here  by  the  persons  who  purchased  the  bills  was  not 
whether  the  Bank  of  Liverpool  had  funds  of  the  New 
Orleans  Bank  in  its  possession,  but  whether  the  funds  in 
the  Liverpool  Bank  would  be  applied  to  meet  these  bills. 
The  answer  was,  in  each  case,  in  the  affirmative,  that  there 
were  larger  funds  than  would  be  required  to  meet  the  bill, 
and  that  answer  amounted  to  an  appropriation  of  the  funds 
to  thfe  amount  of  the  biU.  The  force  of  a  representation  on 
357]  which  a  *person  was  induced  to  act,  and  did  act,  was 
shown  in  Morgan  v.  Oriffith  (*).  There  a  man  verbally 
agreed  to  take  the  lease  of  a  farm,  and  entered  into  posses- 
sion, but  finding  it  overrun  with  rabbits,  he  required  that 

(»)  Law  Rep.,  6  Ch.  Ap.,  659.  (*)  2  De  G.  <fe  J.,  208. 

(2)  12  CI.  &  F.,  45.  (')  Law  Rep.,  6  Ex.,  70. 

('')  1  De  G.  <fe  J.,  152. 
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there  should  be  inserted  in  the  lease  a  promise  by  the  land- 
lord to  get  rid  of  them.  The  landlord  refused  to  have  such 
a  ti^rm  inserted  in  the  lease,  but  said,  '^I  promise  you  faith- 
fully they  shall  be  destroyed,"  and  on  that  promise  the 
tenant  signed  the  lease.  The  promise  was  not  performed, 
and  the  tenant  brought  an  action  for  the  damages  he  had 
sustained  in  his  crops  from  the  rabbits.  Evidence  of  this 
parol  agreement  was  admitted,  and  it  was  left  to  the  jury  to 
say  whether  this  parol  agreement  liad  been  made,  and 
whether  the  lease  nad  been  signed  on  the  faith  of  it,  and 
both  questions  being  answered  m  the  aflSrmative,  the  verdict 
was  entered  for  the  plaintiflf,  and  the  Court  of  Exchequer 
sustained  the  verdict.  The  defendant  was  estopped  from 
denying  the  effect  of  his  own  representations.  In  MaunseU 
V.  iVhite^  (*)  the  principle  of  liaioility  upon  such  a  represen- 
tation was  fully  recognized,  but  the  case  failed  on  the 
ground  that  the  letters  there  were  not  deemed  to  amount  to 
a  promise  to  do  the  particular  act  Jorden  v.  Money  (')  was 
to  the  same  effect.  The  representation  was  one  merely  of 
intention,  not  of  an  existing  fact.  Here  the  evidence  fully 
es  ablished  a  promise  to  pay  out  of  a  particular  fund,  and 
the  fund  did  really  exist,  and  the  promise  to  pay  out  of  it 
constituted  a  specific  appropriation  of  that  f una. 

Mr.  Fry^  Q.C.,  and  Mr.  Cozens-Hardy^  were  for  the 
respondents,  but  were  not  called  on  to  address  the  House. 

The  Lord  CnANCELLOB  (Lord  Selborne) :  My  lords,  this 
is  a  case  in  which  your  lordships  are  asked,  in  substance,  to 
review  a  judgment  given  by  Lord  Chancellor  Hatherley  and 
Lord  Justice  James  in  the  case  of  ThoTnson  v.  Simpson  (*). 
That  was  a  decision  upon  the  same  facts  in  substance,  and 
I  may  say  also  on  the  same  evidence ;  for  although  I  am 
aware  that  there  are  one  or  two  witnesses  in  this  case  who 
were  not  witnesses  in  that,  I  think  their  evidence  adds 
nothing  in  the  *result.  There  the  lord  chancellor  and  [358 
the  lord  justice  reversed  the  judgment  of  Vice-Chancellor 
Stuart,  and  dismissed  a  bill  which  made  the  same  claim  in 
the  same  words  as  that  which  the  appellants  have  made  in 
this  case.  But  the  master  of  the  rolls  upon  this  occasion 
not  only  held  the  case  of  Thomson  v.  Simpson  (*)  to  be  in 
point,  but  also  he  ^imself  gave  careful  consideration  to  the 
effect  of  the  evidence  in  the  present  case,  and  expressed  his 
own  opinion  to  the  same  effect  with  the  opinion  of  the  Lord 
Chancellor  Hatherley  and  the  lord  justice  m  that  case.  That 
is  the  state  of  the  matter  which  is  now  brought  to  your  lord- 
ships' House  for  decision.     Undoubtedly  m  this  case  the 

(»)  4  n.  L.  C,  1039.  (»)  5  n.  L.  C,  186.  {»)  Law  Rep.,  6  Ch.  Ap.,  669. 
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appellants  may  say  that  there  is  here  no  authority  binding 
upon  this  House,  although  there  may  have  been  an  author- 
ity binding  upon  the  master  of  the  rolls.  It  is  therefore  for 
your  lordships  to  determine  whether  those  decisions  are  in 
accordance  with  a  sound  view  of  the  law  and  the  facts,  or 
whether  they  are  not. 

The  case  made  by  the  bill  is  put  upon  two  grounds  in  the 
alternative.  The  first  ground  is  the  ground  of  equitable 
assignment ;  and  the  other  is  (if  there  has  been  no  equitable 
assignment)  that  of  estoppel  arising  from  a  representation. 
I  understand  that  Vice-Chancellor  Stuart  proceeded  rather 
upon  the  latter  ground,  namely,  estoppel  arising  from  repre- 
sentation, than  upon  the  ground  of  sufficient  proof  of  equi- 
table assignment. 

Upon  the  point  of  equitable  assignment  the  bill  undoubt- 
edly states  the  case  a  vast  deal  higher  than  it  has  been 
'  attempted  to  put  it  in  the  evidence,  because  the  bill  says  (*) 
that  the  transaction  was  this :  that  the  National  Bank  of  New 
Orleans,  desiring  to  obtain  money  from  the  Citizens'  Bank 
of  Louisiana,  sent  Mr  Harris,  a  licensed  broker,  as  its  agent, 
with  this  proposition:  "that  if  the  plaintiflFs  bank  would 
give  to  the  said  National  Bank  current  money  of  the  United 
States  in  exchange  for  £5,000  sterling,  at  the  rate  of  exchange 
then  current  in  New  Orleans,  the  said  National  Bank  would 
assign  to  the  plaintiff  an  equivalent  sum  of  £5,000  out  of  a 
mucli  larger  sum  which  the  said  National  Bank  assured  the 
plaintiff  was  then  in  the  hands  of  the  said  Bank  of  Liver- 
359]  pool  ^belonging  to  the  said  National  Bank,  and 
which  tlie  said  National  Bank  assured  the  plaintiff,  as  the 
fact  was,  that  the  said  National  Bank  had  theretofore  remitted 
for  its  own  account  in  bills  of  exchange  and  other  funds  to 
the  said  Bank  of  Liverpool,  and  the  said  National  Bank 
through  its  said  agent  and  broker  Alexander  Harris,  farther 
proposed  to  the  plaintiff  that  if  the  plaintiff  would  give  to 
the  said  National  Bank  current  money  of  the  United  States 
in  exchange  for  the  said  sum  of  £5,000  sterling  at  the  rate  of 
exchange  then  current  in  the  city  of  New  Orleans,  the  said 
NationS  Bank  would  effect  and  carry  out  an  assignment  of 
an  equivalent  sum  of  £5,000  out  of  the  funds  then  oelonging 
to  the  said  National  Bank,  and  lying  at  Liverpool  in  the 
hands  of  the  said  Bank  of  Liverpool,  by  drawing  a  bill  of 
exchange  for  the  sum  of  £5,000  on  the  said  Bank  of  Liver- 
pool, and  specifically  appropriating  to  the  payment  of  such 
bill  of  exchange  an  equal  amount  out  of  the  funds  aforesaid 

(')  In  the  suit  of  TJie  Citizens^  Bank  of      tlu  First  Nalional  Bank  of  Xevj  Orleans 
Louiisiana  (jjlaintifr)  v.  J.  H.  JSi/npson  arid      (defendants). 
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belonging  to  the  National  Bank,  and  then  lying  in  the  said 
hands  of  tlie  said  Bank  of  Liverpool." 

That  is  the  first  part  of  the  case,  and  of  course,  if  proved, 
it  would  have  been  a  very  clear  case  of  a  contract  for  an 
eauitable  assignment.  However,  doubting,  I  suppose, 
whether  that  would  be  supported  by  the  evidence,  the 
plaintiff  went  on  to  charge  ' '  that  if  in  fact  there  was  no 
specific  appropriation  for  the  payment  of  the  said  two  bills 
of  exchange  of  £6,000  each,  as  hereinbefore  set  forth,  by 
reason  of  any  default  on  the  part  of  the  said  National  Bank 
to  give  notice  thereof  to  the  said  Bank  of  Liverpool,  or  of 
any  defect  of  authority  on  the  part  of  the  said  National 
Bank  to  make  such  specific  appropriation  without  the  con- 
sent and  concurrence  of  the  said  Liverpool  Bank,  or  from 
any  other  cause  whatsoever;  yet  the  said  National  Bank 
and  the  said  receiver  of  its  assets  are  by  reason  of  the  assu- 
rances and  representations  made  to  the  plaintiff  when  the 
plaintiff  gave  a  large  and  valuable  consideration  for  the 
said  two  bills  of  exchange,  and  when  they  were  delivered  to 

{)laintiflf  as  hereinbefore  set  forth,  precluded  and  estopped 
rom  so  alleging,  and  from  claiming  as  against  the  plaintiff 
the  said  funds  now  in  the  hands  of  the  said  Liverpool 
Bank."  My  lords,  that  latter  suggestion  seems  to  have 
been  adopted  by  Vice-Chancellor  Stuart,  and  it  has  been 
much  insisted  upon,  and  ably  insisted  upon,  before  your 
lordships  this  morning  by  Mr.  CracJcnall^  *the  appel-  [360 
lants'  counsel.  I  propose,  in  the  first  instance,  to  deal  with 
that  alternative  branch  of  the  case. 

I  apprehend  that  nothing  can  be, more  certain  than  this, 
that  the  doctrine  of  equitable  estoppel  by  representation  is 
a  wholly  different  thing  from  contract,  or  promise,  or  eq^ui- 
table  assignment,  or  anything  of  that  sort.  The  foundation 
of  that  doctrine,  which  is  a  very  important  one,  and  cer- 
tainly not  one  likely  to  be  departed  from,  is  this,  that  if  a 
man  dealing  with  another  for  value  makes  statements  to  him 
as  to  existmg  facts,  which  being  stated  would  affect  the 
contract,  and  without  reliance  upon  which,  or  without  the 
statement  of  which,  the  party  would  not  enter  into  the  con- 
tract, and  which  being  otherwise  than  as  they  were  stated, 
would  leave  the  situation  after  the  contract  different  from 
what  it  would  hav^  been  if  the  representations  had  not  been 
made ;  then  the  person  making  those  representations  shall, 
so  far  as  the  powers  of  a  court  of  equity  extend,  be  treated 
as  if  the  representations  were  true,  and  shall  be  compelled 
to  make  them  good.  But  those  must  be  representations 
concerning  existing  facts. 
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The  limits  of  that  doctrine,  and  the  distinction  between  it 
and  contract,  were  carefully  examined,  and,  I  think,  well 
pointed  out  in  the  judgment  given  bv  Lord  Cranworth  in  this 
House  in  the  case  of  Jorden  v.  Money  (*),  where,  after 
referring  to  the  cases  of  Pickard  v.  Sears  C'),  and  Freeman 
V.  CooTce  ("),  which  latter  case  Lord  Cranworth  thought  had 
stated  the  doctrine  somewhat  more  accurately  than  it  had 
been  esyressed  in  Pickard  v.  Sears  ('),  he  says  he  takes  this 
to  be  the  general  result  of  the  rule.  He  says  the  rule  in 
Pickard  v.  Sears  {*)  is  "that  where  one  bjp-his  words  or 
conduct  wiUfvRy  causes  another  to  believe  in  the  existence 
of  a  certain  state  of  things,  and  induces  him  to  act  on  that 
belief,  or  to  alter  his  own  previous  position,  the  former  is 
concluded  from  averring  against  the  latter  a  different  state 
of  'things  as  existing  at  the  same  time."  And  Mr.  Baron 
Parke  (in  a  passage  quoted  with  approval  by  Lord  Cran- 
worth in  Jorden  v.  Money)  (*)  observed,  ''whether  that  rule 
has  been  correctly  acted  upon  by  the  jury  in  all  the  reported 
cases  in  which  it  has  been  applied,  is  not  now  the  question  ; 
but  the  proposition  contained  in  the  rule  itself,  as  above 
361]  *laid  down  in  the  case  of  Pickard  v.  Sears  ('),  must 
be  considered  as  established.  By  the  term  ''willfully," 
however,  in  that  rule,  we  must  understand,  if  not  that  the 
party  represents  that  to  be  true  which  he  knows  to  be  untrue, 
at  least  that  he  means  his  representation  to  be  acted  upon, 
and  that  it  is  acted  upon  accordingly;  and  if,  whatever  a 
man' s  real  intention  may  be,  he  so  conducts  himself  that  a 
reasonable  man  would  take  the  representation  to  be  true, 
and  believe  that  it  was  meant  that  he  should  act  upon  it, 
and  did  act  upon  it,  as  true,  the  party  making  the  rep 
resentation  would  be  equally  precluded  from  contesting  its 
truth." 

Lord  Cranworth  went  on  to  say  that  there  had  been  an 
erroneous  application  of  that  rule  in  the  case  of  Jorden  v. 
Money  (*),  which  was  then  before  the  House,  to  the  facts 
of  that  case,  which  were  of  this  nature :  that  on  the  occasion 
of  a  young  gentleman' s  marriage,  a  lady  to  whom  he  owed 
a  debt  on  a  bond,  who  was  a  great  friend  of  his,  said  that 
she  abandoned  the  debt,  and  then  afterwards  she,  having 
changed  her  mind,  sued  him  upon  it  after  the  marriage,  and 
it  was  urged  that  upon  the  doctrine  of  representation  she 
was  not  at  liberty  afterwards  to  claim  to  have  the  debt  paid. 
There  was  some  difference  of  opinion,  upon  grounds  which 
*  I  need  not  mention,  with  regard  to  the  facts  of  that  case ; 
but  the  judgment  of  the  House  was  that  she  was  at  liberty 

(>)  5  H.  L.  Cas.,  185.  (•)  6  Ad.  A  E.,  469.  (»)  2  Ex.,  654. 
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to  sue  for  the  debt ;  and  Lord  Cranworth,  upon  the  doctrine 
of  representation,  said  this  ('):  ^'  I  think  that  that  doctrine 
does  not  apply  to  a  case  where  the  representation  is  not  of  a 
fact,  but  a  statement  of  something  which  the  ^arty  intends 
or  does  not  intend  to  do.  Ii\  the  former  case  it  is  a  contract, 
in  the  latter  it  is  not,"  and  then,  after  referring  to  the  par- 
ticular circumstances  of  the  case,  he  says,  that  such  a  state- 
ment as  was  there  alleged  would  have  been  a  perfectly  good 
contract  if  all  statutable  requisites  to  the  form  of  a  contract 
had  been  complied  with,  and  then  he  goes  on  to  say :  ''If  she 
does  not  perform  that  promise  she  is  guilty  of  a  breach  of 
contract,  in  respect  of  which  she  may  be  sued,  if  it  is  put 
into  a  valid  form,  but  not  otherwise ;  so  if  she  had  said,  as 
she  did  to  William  Money,  '  I  mean  to  give  you  everything 
I  am  worth  in  the  world ;  I  promise  to  do  so,'  her  not  doing 
so,  is  no  fraud  in  the  sense  in  which  these  ^cases  [362 
speak  of  fraud ;  it  is  no  misrepresentation  of  a  fact  which 
the  party  is  afterwards  held  bound  to  make  good  as  true ; 
it  seems  to  me  that  the  distinction  is  founded  upon  perfectly 
good  sense,  and  that  in  truth  in  the  case  of  what  is  some- 
thing future,  there  is  no  reason  for  the  application  of  the 
rule,  because  the  parties  have  only  to  sav  '  enter  into  a  con- 
tract,' and  then  all  difficulty  is  removed.'' 

Now,  my  lords,  I  have  been  endeavoring,  in  the  course  of 
the  argument,  to  ascertain  (if  I  could,  for  the  purpose  of 
seeing  whether  this  doctrine  of  estoppel  arising  from  repre- 
sentation had  any  application  here),  what  ia  that  view  of 
the  case  is  the  supposed  representation  which  the  respondent 
is  estopped  from  denying  to  be  true.  It  is  said  that  some- 
thing was  stated  about  remittances  having  been  made  speci- 
fically appropriated  to  paying  drafts  to  be  drawn.  If  the 
meaning  of  what  took  place  really  was  that  for  valuable 
consideration  and  upon  the  faith  of  a  specific  appropriation 
of  funds,  the  bill  of  the  one  bank  was  oought  by  the  other 
bank,  that,  as  I  understand  the  law,  womd  be  equitable 
assignment,  because  there  was  a  contiuct,  one  part  of  which 
was  that  specific  funds  should  be  held  as  specifically  appro- 
priated to  the  payment  of  that  bill.  But  if  it  is  put,  not 
upon  the  footing  of  contract,  but  upon  the  footing  of  repre- 
sentation, what  is  the  representation?  It  is  possible  cer- 
tainly, though  I  think  not  very  probable,  in  mercantile 
dealings  of  this  kind,  that  the  National  Bank  at  New 
Orleans  might,  previously  to  the  negotiation,  by  some  of  its 
statements  m  New  Orleans,  have  constituted  a  trust  of  funds 
originally  belonging  to  that  bank,  but  then  in  the  hands  of 

0)  5  H.  L.  Gas.,  218,  214,  215. 

7  ExG.  Rep.J  9 
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the  Bank  of  Liverpool,  by  which  the  Liverpool  Bank  might 
be  bound,  as  trustee,  to  apply  those  funds  in  payment  of 
bills  of  a  particular  class  or  description.  The  only  repre- 
sentation which  would  have  produced  the  estoppel  to  which 
I  have  referred,  would  have  been  a  representation  that  there 
was  a  trust  of  that  description  already  constituted,  of  funds 
then  in  the  hands  or  to  come  into  the  hands  of  the  Bank  of 
Liverpool,  by  reason  of  something  which  had  already  taken 
place.  But  I  cannot  find  upon  the  face  of  any  part  of  the 
evidence  here  the  smallest  ground  whatever  for  interpreting 
anything  which  has  been  said  or  done  as  a  representation 
that  a  trust  of  that  description,  independently  of  the  con- 
tract then  and  there  made,  had  been  constituted,  so  as  to 
363]  make  the  Liverpool  Bank  at  *that  time  trustee  of  any 
funds  received  or  about  to  be  received  by  that  bank.  My 
conclusion,  therefore,  my  lords,  is  that  this  case  resolves 
itself  purely  into  a  case  of  contract  and  nothing  else,  and 
that  unless  a  case  .of  equitable  assignment  is  maSe  out,  the 
appeal  altogether  fails. 

Now  what  is  the  evidence  as  to  equitable  assignment? 
My  lords,  the  strongest  part  of  the  evidence  would  have 
been,  but  for  cross-examination,  that  which  is  identical 
in  the  present  case  and  in  the  case  of  Thomson  v.  Simpson^ 
namely,  the  evidence  of  Mr.  Forbes  and  Mr.  Meig,  the  man- 
ager and  the  agent  of  the  bank  which  gave  the  bills.  No 
doubt  there  are  expressions  in  the  evidence  of  Mr.  Forbes 
and  Mr.  Meig  which  do  at  first  sight  appear  to  go  the  length 
of  the  appellants'  case;  that  is  to  say,  they  appear  to 
amount  to  a  statement  that  there  had  been  a  specific  appro- 
priation, to  answer  bills  of  which  these  were  part,  of  the 
lunds  in  the  hands  of  the  Bank  of  Liverpool,  and  that  a 
communication  was  made,  at  the  time  when  the  appellant 
banks  purchased  these  particular  bills,  to  that  effect.  If  it 
had  rested  upon  no  otner  than  th6  original  aflBdavits  of 
Forbes  and  Meig,  unexplained  by  their  cross-examination, 
I  do  not  feel  sure  that  the  appellants  would  not  have  made 
out  their  case,  or  that  the  natural  interpretation  of  the  words 
used  in  those  affidavits,  unexplained,  might  not  have  made 
out  that  for  which  the  appellants  contend.  I  would  say  in 
passing,  that  the  language  of  those  portions  of  the  affidavits 
of  Forbes  and  Meig — made,  it  is  to  be  remembered,  after  the 
bank  had  become  insolvent,  and  when  the  question  really 
was  between  two  classes  of  creditors — is  very  much  stronger 
than  the  language  used  either  by  Mr.  Gaines  or  Mr.  Harris, 
who  were  the  parties  to  this  particular  transaction,  and  to 
one  of  whom  the  particular  representations  and  statements 
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were  made,  and  by  the  other  of  whom  th6se  representatioiis 
and  statements  were  made. 

But  if  you  add  to  the  original  statements  of  Forbes  and 
Meig  their  cross-examinations,  the  whole  matter,  my  lords, 
as  it  appears  to  me,  becomes  as  clear  as  daylight.  The 
whole  result  is  this :,  as  a  matter  of  fact,  there  was  no  appro- 

griation  at  all,  as  between  the  Liverpool  Bank  and  the  New 
Orleans  Bank,  which  drew  the  bills,  of  any  funds  or  remit- 
tances, except  in  this  sense,  that  it  being  convenient  for  the 
transaction  of  the  business  of  the  New  Orleans  *Bank  [364 
that  a  number  of  bills  and  other  funds  belonging  to  itself 
should  be  collected  in  England  through  an  English  agency, 
and  it  being  also  convenient  to  have  credit  upon  which  the 
New  Orleans  Bank  could  draw  at  Liverpool  for  its  own 
general  purposes,  the  Liverpool  Bank  undertook  the  office 
of  collecting  the  bills  and  other  remittances,  it  being  under- 
stood between  them  that  the  Liverpool  Bank  would  honor 
the  bills  which  might  be  drawn  upon  it  by  the  New  Orleans 
Bank,  but  that,  as  between  the  two  banks,  the  Liverpool 
Bank  was  to  be  covered  by  advances  coming  from  time  to 
time  into  its  possession.  As  a  matter  of  fact,  the  Liverpool 
Bank  was  kept  so  covered,  and  at  the  time  when  the 
transaction  in  question  took  place,  had  in  hand  a  sum  of 
nearly  £50,000  of  remittances  belon^ng  to  the  New  Orleans 
Bank,  being  more  than  amplv  sufficient  to  meet  the  bills  in 
question,  and,  as  I  collect,  otner  bills  also,  of  the  same  kind, 
which  had  been  drawn  against  them. 

These  being  the  arrangements  between  the  two  banks, 
bills  of  exchange,  payable  sixty  days  after  sight,  in  the 
ordinary  form  oi  bills  of  exchange,  and  without  a  syllable 
pointing  to  any  particular  funds,  are  brought  for  sale  by 
the  one  bank  at  New  Orleans  to  the  other  bank  at  New 
Orleans,  and  this  passes — we  do  not  know  which  party  asks 
the  question,  or  whether  the  information  is  volunteered — 
but  in  substance  that  passes  which  is  stated  in  the  affidavits 
of  Gaines  and  Harris,  who,  making  their  affidavits  delibe- 
rately in  support  of  this  bill,  must  1  think  be  taken  to  state 
it  as  strongly  as  tliev  could,  according  to  truth,  and  accord- 
ing to  their  own  understanding  of  the  effect  of  what  passed. 
For  my  own  part,  I  very  much  prefer  taking  what  they  say- 
as  representing  what  actually  passed,  to  tauking  any  quali- 
fication or  modification  of  that  language  which  is  afterwards 
found  either  in  the  cross-examination  of  Gaines,  or  in  any 
of  the  statements  of  Forbes  and  Meig,  which  they  explain 
and  show  to  amount  to  nothing  whatever  beyond  this  in 
their  cross-examination.    Now,  what  is  the  statement  that 
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Gaines  makes  {  He  was  the  president  of  the  Louisiana 
Bank.  In  his  evidence  he  says  that  Harris,  a  bill  broker 
employed  by  the  National  Bank  of  New  Orleans,  called 
upon  nim  at  the  offices  of.  his  own  bank,  "and  requested 
me  to  purchase,  on  behalf  ■  of  my  said  bank,  a  bill  o£ 
365]  exchange  for  £5,000,  *drawn  by  the  said  Bank  of  New 
Orleans  on  the  said  Bank  of  Liverpool.  I  was  not  desirous 
of  purchasing  the  said  bill,  and  at  nrst  declined  to  purchase 
it,  and  the  said  Mr.  Alexander  Harris  then  stated  that  he 
was  authorized  by  Mr.  Forbes  (who,  as  I  knew,  was  the 
president  of  the  said  First  National  Bank  of  New  Orleans), 
to  say  that  the  said  bill  was  drawn  expressly  against  funds 
to  a  much  larger  amount  already  remitted  to  the  said  Bank 
of  Liverpool,  and  I  therefore,  and  on  the  faith  of  this  assu- 
rance, agreed  to  purchase,  and  did  in  fact  purchase,  the 
said  bill  of  exchange  on  account  of  the  said  baii."  Then 
a  second  bill  was  brought  on  the  2d  of  May,  1867,  and  he 
eays,  ''The  said  Mr.  Alexander  Harris  assur^  me  that  the 
last-mentioned  bill  of  exchange  was  also  drawn  specially 
against  funds  to  a  larger  amount  already  remitted  to  the 
said  Bank  of  Liverpool."  On  the  one  occasion  the  word 
"expressly"  is  used — "drawn  expressly  against  funds" — 
and  on  the  other  occasion  the  word  "specially"  is  used, 
"drawn  specially  against  funds."  But  he  does  not  pretend 
in  his  evidence-in-chief  to  go  at  all  beyond  that. 

Is  that  an  equitable  assignment  ?  Is  that  an  appropria- 
tion of  such  a  kind,  that  from  the  moment  when  that  trans- 
action took  place  as  between  the  two  banks,  the  Citizens' 
Bank  would  become  purchasers  pro  tanto^  to  the  amount 
necessary  to  answer  this  bill  drawn  at  sixty  days'  sight,  of 
previous  remittances  made  by  the  drawers  to  titeir  agents  at 
Liverpool,  in  order  to  provide  for  that  and  other  bills  which 
they  might  draw  I  My  lords,  it  seems  to  me  that  the  trans- 
action is  simply  one  of  the  most  ordinary  mercantile  kind, 
and  perfectly  consistent  with  the  ordinary  course  of  deal- 
ing between  the  Liverpool  Bank  and  the  drawers  of  the  bUls, 
which  upon  the  whole  of  the  correspondence  and  the  evi- 
dence plainly  was  not  one  of  specific  trust  or  appropriation 
of  any  particular  funds.  The  transaction  was  really  of  this 
kind-;-a  person  asked  to  take  a  bill  wants  to  know  distinctly 
whether  the  person  who  has  drawn  it  has  made  provision 
for  its  payment.  The  statement  is,  we  have  sent  forward  to 
Liverpool  funds  of  a  much  larger  amount,  which  are  in- 
tended to  be  used  in  the  payment  of  these  and  other  bills. 
My  lords,  if  that  be  a  specilic  appropriation  or  an  equitable 
assignment,  it  follows  that  every  ordinary  transaction  in 
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commerce,  where  any  inquiry  whatever  is  made,  would 
come  into  *the  same  category.  If  any  one  draws  a  [366 
check  and  gives  a  check  upon  a  bank,  it  is  a  fraud,  in  one 
sense  (a  very  intelligible  sense),  to  do  that  if  he  has  no  ac- 
count there.  If  he  is  known  to  have  an  account  there  it  is 
very  likely  that  no  question  will  be  asked.  But  suT)i)ose 
a  question  is  asked,  and  he  says,  "I  have  a  sumcient 
balance  to  meet  it,"  is  that  an  equitable  assignment  of 
the  balance  ?  If  it  is  not,  there  is  no  evidence  of  assign- 
ment here. 

This  is  the  view  which  the  court  took  in  the  case  of  Thom- 
son V.  Simpson^  it  is  the  view  upon  what  the  master  of  the 
rolls  based  his  decree  in  the  present  case,  and,  my  lords,  in 
my  humble  judgment  that  decree  is  perfectly  cbrrect.  I 
therefore  advise  and  move  your  lordsnips  that  this  appeal 
be  dismissed  with  costs. 

Lord  Chelmsford  :  My  lords,  I  entirely  agree  with  my 
noble  and  learned  friend.  The  case  is  one  entirely  of  fact, 
and  it  appears  to  me  to  be  abundantly  clear.  My  noble 
and  learned  friend  has  explained  so  fully  and  so  satisfacto- 
rily the  grounds  of  his  judgment,  both  upon  the  question  as 
to  the  alleged  representation  amounting  to  an  estoppel,  and 
also  upon  the  question  of  a  supposed  specific  appropriation 
of  the  funds  in  the  hands  of  the  Liverpool  Bank,  amounting 
to  an  equitable  assignment,  that  I  feel  that  I  have  really 
nothing  farther  to  add,  but  to  express  my  agreement  with 
my  noble  and  learned  friend. 

Lord  Colonsay  concurred. 

Order  appealed  from  affirmed;  and  appeal  dismissed 
with  costs. 

Lords*  Journal^  19th  June,  1873. 

Solicitors  for  appellants :  Clarke^  Son  &  Rawlins. 
Solicitors  for  respondents :  Sharpe^  Parkers  <fe  Co. 

There  is  much  conflict  in  the  cases  as  rate  as  an  assignment  of  a  fond  in  tbb  hands 

to  when  a  draft  or  order  drawn  upon  one  of  the  drawee.    Hall  v.  CUy  of  Buffah, 

holding  a  particular  fund  operates  as  an  2  Abb.  Ct.  App.   Dec.,   801.     8  Bosw., 

assignment  of  such  fund,  or  a  pro  tanto  605  ;  S.  C,  26  if.  Y.,  239. 
share  thereof,  and  also  as  to  what  amounts        In  this  case  the  following  order  was 

to  a  drawing  in  fact  upon  such  fund,  but  held  to  operate  as  an  assignment : 
we  think  the  following  is  a  fair  statement        John  Steward  A  Co. :    Please  pay  to 

of  the  law:  the  order  of  A.  H.  Lowery  &  Co.  the 

A   written  instrument,   founded  on  a  sura  of  1600.00,  on  account  of  twenty-four 

valid  consideration,  which,  in  the  hands  bales  of  cotton  shipped  to  you  as  oer  biU 

of  a  third  person  would  require  a  written  of   lading    by   steamer  "  Coloraao,"  in- 

acceptance  to  oblige  the  drawee  to  pay  dorsed  to  you  in  letter, 
without  funds  of  the  draw^er  in  his  pos-  Strippleman  A  Botoe. 

session,  may,  as  .between  the  drawer  and         In  Parker  v.  City  of  SyracMe,  81  N.  Y., 

payee,  when  accompanied  by  facts  showing  876,  the  following  was  also  held  to  opo- 

luch  to  be  the  intention  of  the  parties,  ope-  rate  as  an  assignment : 
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John  A.  Clark,  Comptroller:  Pay  Par-  payment  of  the  debt  and  to  transfer  it  to 
ker  <&  Wright  $1,420,  on  plankroad  and  the  creditor  so  that  the  holder  is  author- 
sidewalk  accoimt,  and  charge  to  my  i^ed  to  pay  it  directly  to  the  creditor 
account.  A.  L.  ocofield.  without  the  further  intervention  of  the 
Both  of  the  foregoing  contain  all  the  debtor.  ZHckeruon  y.  PhiUip*,  1  Barb., 
elements  of  a  bill  of  exchange.  Each  is  454 ;  Hoyt  v.  Story,  3  Barb.,  262 ;  i/o- 
an  unconditional  order  to  pay  a  certain  rm«,  ete.,  v.  c/auncvy,  3Sandf.,  260;  Christ- 
sum  therein  named  to  the  order  of  the  mas  y.  Russell^  14  Wallace,  70. 
payee.  The  order  must  direct  the  pay* 
If  they  had  been  accepted  in  writing,  ment  out  of  a  particular  fund,  and  not 
the  acceptors  would  have  been  liable  generally  out  of  any  money  to  be  re- 
to  pay  whether  tiiey  had  funds  or  not  ceived/  Phillips  y.  Stagg,  2  Edw.  Ch., 
in  their  possession  belonging  to  the  108;  Cojypertwaite  y.  8/ieffield,  8  N.  Y., 
drawers.  248 ;  Luni  y.  Banks,  etc.,  49  Barb.,  221 ; 
Yet,  under  the  circumstances,  both  BiUterworth  v.  Peck,  5  Bosw.  341 ; 
were  held  to  be  assignments.  All  that  Thompson  y.  Simpson,  L.  R.  6  Ch.  659, 
seems  necessary  to  constitute  an  equitable  reversing  L.  R.,  9  Eq.,  497 ;  Chapman  v. 
assignment  of  this  kind,  is  the  existence  While,  6  N.  Y.,  412;  Battle  y.  Coil,  19 
of  a  fund  in  the  hands  of  a  third  person,  Barb.,  68 ;  26  N.  Y.,  404 ;  Gibson  y.  Stone, 
facts  sufficient  to  indicate  that  the  owner  43  Barb.,  286;  JVbe  y.  Christie,  51  N.  Y. 
of  the  fund  intended  to  transfer,  for  a  R.,  270. 

valuable  consideration,  the  right  thereto  The  assignee  should  notify  the  person 
or  to  a  portion  thereof,  and  to  surrender  holding  the  fund  of  the  assignment,  but 
to  the  creditor  all  control  over  the  fund,  his  assent  to  the  assignment  is  not  neces- 
and  to  appropriate  it  to  the  payment  of  a  sary.  Field  y.  Mat/or,  6  N.  Y.  R.,  179; 
specific  debt,  although  the  intention  to  2  Sto.  Eq.  Jur.,  §§  1043,  1044,  1047; 
make  it  payable  out  of  the  fund  must  ap-  Dickenson  v.  Phillips,  1  Barb.^  454 ;  Shut- 
pear  from  the  paper  itself,  and  not  from  ileworih  v.  Bruce,  7  Rob.,  160. 
extrinsic  evidence.  HuUer  v.  Ellwanger,  If,  after  notice  of  such  an  assignment, 
4  Lansing,  12,  13.  Parker  y.  Citj/  of  the  holder  of  the  fund  pay  it  to  the  party 
Syracuse,  31  N.  Y.  R.,  376.  Marine,  etc,  originally  entitled  thereto  he  does  so  in 
y.  Jaunceif,  3  Sand.  257.  his  own  wrong,  and  such  payment  con- 
When  these  facts  exist  such  an  order  stitutes  no  defense  to  an  action  by  the  as- 
operates  as  an  assignment.  ShtUtleworih  signee.  Lowry  v.  Steward,  26  N.  Y. 
y.  Bruce,  7  Rob.,  161-163.  Hail  v.  City  Rep.,  239;  HuUer  y.  EUvoanger,  4  Lan- 
of  Buffalo,!  Key  es,  193.  Lewis  y.  Berry,  sing,  12;  Field  y.  Mayor,  et^.,  6  N.  Y. 
64  Barb.,  593,  697,  598.  Field  v.  Mayor,  Rep.,  176 ;  Shuttleworth  v.  Bruce,  7  Rob., 
etc.,  of  New  York,  6  N.  Y.,  (2  Seld.)  179.  160. 

Parker  v.  City  of  Syracuse,  81   id.,  376.         Even  though  he  be  not  notified  that 

Lowry  v.   Steward,  25   id.,    239.     S.   C.  the  assignment  was  for  a  valid  considera- 

more  fully,  3  Bosw.,  505.     Morton  v.  Nay-  tion  ;  it  is  his  duty  to  ascertain  whether 

lor,    1    Ilill,   583.      Yeates  v.   Groves,   1  or  not  it  is  founded  on  such  consideration. 

Ves.,  Jr.,  281.      LeU  v.  Morris,  4   Sim.,  Hall  v.   City  of  Buffalo,   2  Abb.  Court 

607;  Fxp.  Alderson,  1  Madd.,  53;    Rich-  App.,  Dec,  301. 

ardson    v.    Carpenter,   46    N.    Y.,    660;         The  party  receiving  value  for  such  an 

Young  v.  Warde^Hs  exr,  61  Barb.,  489;  order  has  no  power  to  revoke  it.     Mor- 

Dickinson  v.  Phillips,  1  Barb.,  454;  Ma-  ^<w  v.  A''ayor,  1  Hill,  583 ;  Fidd\,  Mayor, 

rinc,  etc.,  v.  Jaunccy,  3  Sand.,  257;    Tib-  etc.,  6  N.   Y.  R.,  179;    Hall  y.   City  of 

bitts  V.  George,  6  Nev.  &  Man.,  804,  5  Ad.  Buffalo,  2  Abb.  Court  of  App.,  Dec,  301. 
<&  EUis,  107,  31  Eng.  C.  L.    As  for  wages        An   assignnicnt  for  value  becomes  a 

to  become  due,  T'rippy.  Bunnell,  TiCush.,  power  coupled  with  an  interest,  and  can- 

876;    Field  v.  Mayor,  etc.,  6  N.  Y.,  179.  not  be  revoked.     Hoitghiailing  v.  Marvin, 

See   also   note  to  Wilson  v.  Martin,  11  7   Barb.,   412;     Canfieki  v.   Mwigcr,    12 

Excheq.,    695,  Am.    ed. ;    Dunlap's    note  John.  446 ;  Hunt  v.  Rousmaniere,  8  VVlieat. 

to    Watson  v.   Dukef,   etc.,    1    Russell   &  174;  1  Sto.  Eq.  Jur.,  g§  169,  170. 
M3'lne,  605,  Banks's  ed. ;  Perkins's  note,         A  mere  covenatU  by  a  debtor  to  pay 

1   l>e  Gex,  Macnaghteu   <fe  Gordon,  763,  certain  debts  out  of  a  designated  fund 

Am.  ed.  when  the  same  shall  be  received  by  him. 

There  must,  however,  be  an  absolute  cannot  be   construed    into  an   equitable 

intention  to  appropriate  the  fund  to  the  mortgage  upon  the  fund  so  as  to  give  the 
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creditors  a  specific  lien  thereon ;  such  a  had  deposited  his  principal's  money  and 

covenant  is  merely  personal.    Rogen  T.  his  own  in  one  account  was  an  exception 

HosaeJ^B    ex'rs,    18  Wend.    819,    334-7;  to  the  rule  as  it  was  but  an  order  to  the 

ChrUtma^H  adm'r  v.  Orwoold^  8  Ohio  St  bank  to  pay  the  principal  his  own.     Van 

R.  668 ;    Christinas  v.  Russell,    14  Wal-  Alen  v.  American,  etc.,  62  N.  Y.  R.,  1 ; 

lace,  70.  affirming  8  Lansing,  617, 

Nor  where  one  wrote  his  bankers  an-  Unless  the  draft  against  a  particular 

thorizing    Uiem    on    receipt    of   certain  fund  be  founded  upon  a  good  considera- 

moneys    to    pay  the   same   to  A.,  and  tion  it  will  not  operate  as  an  assignment, 

the  bankers'  accept  and  agreeing  to  pay  Fordred  v.  Seamanis,  etc.,  10  Abb.,  N.  S., 

on    receipt    of    such    moneys.      RocUek  427,  Court  of  Appeals ;  Alger  y.  SeoU,  64 

Y.  GandiU,  1  De  Gex,  Macnaghten  <&  Gor-  N.  Y.  R.,  14. 

don,  763-:   Fordred  y.  Seamatis  Savings,  If  an  order  be  payable  from  an  antici- 

etc,  10  Abb.  N.  S.,  426,  Court  Appeals.  pated  specific  fund  not  in  existence,  it  is 

In  some  of  the  states  an  order  without  not  a  draft  which  will  pass  by  mere  in- 
specifying  the  fund  has  been  held  to  ope-  dorsement.     Kenny  y.  Minds,  44   How. 
rate  as  an  assignment  of  any  fund  in  the  Prac.,  7  Court  of  Appeals, 
drawee's  hands.     Conway  v.  Cutting,  61  Otherwise    within    the  stamp    act  of 
N.  H.,  407.  England  if  the  fund  be  in  existence.    JSs 

And  it  seems  that  in  some  cases  an  ac-  parte  SheOard^  29  Law  Times  Rep.,  N.  S., 

oeptance  by  the  drawee  will  be  held  to  621 ;  but  see  Diplochs  y.  Hammond,  6  De 

perfect  an  assignment  where  one  would  Gex,  Macnaghten  <&  Gordon,  820. 

not  exist  without  the  acceptance.     WiUs  Ab  to  the  remedy  and  who  are  necee- 

Y.  Williams,  89  Barb.,  667 ;  AToe  y.  Chris-  sary  parties  where  only  a  portion  of  the 

tie,  61  N.  Y.  R.,  270.  fund  is  assigned.    See  Moak's  Van  Sant- 

And  the' New  York  Court  of  Appeals  Yoord'sPL,  68;  Moak's  Notes  to  Clarke's 

haYe  said  that  the  case  of  an  agent  who  Ch.,  (ed.  1869,)  pp.  128,  124. 
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458]  *Kellock  V.  Enthoven, 

Contract  of  Indemnity — Liability  of  Tramferree  of  Shares  in  respect  of  Future  Calls 
Companies  Act,  1862  (26  <fc  26  Vict.  c.  §9),  s,  SS^Froof  of  Debt^Bankruptey  Ad, 
1861  (24  A  26  Vict.  c.  134),  «.  UZ— Contingent  lAabaity. 

The  plaintiff,  a  holder  of  certain  shares  in  a  limited  company,  transferred  them  to 
the  defendant,  who  transferred  them  to  M.  The  company  was  ordered  to  be  wound 
up,  and  a  call  of  £40  a  share  was  made  on  the  contributories  in  class  A,  being  the 
existing  members,  amongst  whom  M.  was  placed ;  these,  including  M.,  being  unable 
to  pay,  the  plaintiff  and  defendant  were  placed  upon  the  list  of  contributories  in  class 
B,  as  past  members,  under  s.  38  of  the  Companies  Act,  1862,  and  were  ordered  in 
March,  1869,  to  pay  a  call  of  £40  per  share.  The  defendant  had  executed  a  deed  of 
inspectorship  under  s.  192  of  the  Bankruptcy  Act,  1861,  which  was  duly  registered  in 
December,  1867.  The  liquidators  of  the  company  proved  for  the  amount  of  calls 
against  the  defendant's  estate,  but  no  part  was  paid ;  and  the  plaintiff,  having  paid  a 
sum  in  compromise  of  the  money  remaining  due  on  the  shares,  sued  the  defendant  for 
the  amount: 

Held,  that  the  defendant  was  liable  to  indemnify  the  plaintiff  against  calls  made 
after  the  defendant  had  transferred  his  interest  to  M. ;  and  that  the  claim  of  the 
plaintiff  was  not  proveable  under  s.  163  of  the  Bankruptcy  Act,  1861,  and  the  defen- 
dant's deed  therefore  afforded  no  defense.  • 

Case  stated  by  consent  of  the  parties. 
In  1865,  a  banking  company,  called  Earned' s  Banking 
Company,  Limited,  was  formed,  registered,  and  incorpo- 
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rated  under  the  Companies  Act,  1862,  with  a  capital  of  two 
millions,  divided  into  40,000  shares  of  £50  each,  and  with 
the  liability  of  the  members  of  the  company  limited  to  the 
amount  of  the  shares  respectively  held  by  them. 

*The  plaintiff  became  and  was  the  original  holder,  [459 
and  a  registered  member  of  the  company,  in  respect  of  fifty 
shares  in  the  company  which  were  allotted  to  him. 

On  the  4th  of  Sepiember,  1865,  the  plaintiff  sold  to  the 
defendant  twenty  of  the  shares,  upon  each  of  which  the  sum 
of  £10  had  beea  paid,  at  the  price  of  £12  per  share  ;  and  on 
the  8th  of  September,  1865,  the  defendant  paid  the  purchase 
money  to  the  plaintiff,  and  the  plaintiff  executed  and  de- 
livered to  the  defendant  a  transfer  to  the  defendant  of  the 
twenty  shares ;  and  the  defendant  having  also  executed  the 
transfer,  procured  the  same  to  be  registered  by  the  com- 
pany on  the  4th  of  December,  1866,  and  his  name  to  be 
entered  on  the  register  of  members  of  the  company  as  a 
r^stered  member  of  the  company  in  respect  of  tne  twenty 
shares. 

The  transfer  was  in  the  form  prescribed  by  the  r^ulations 
of  the  company,  and  was  as  follows :  "I,  C.  W.  Kellock, 
of,  &c.,  in  consideration  of  the  sum  of  £240  paid  to  me  by 
J.  H.  Enthoven,  of,  &c.,  do  hereby  bargain,  sell,  and  assign 
and  transfer  to  the  said  J.  H.  Enthoven  twenty  shares  num- 
bered 8808  to  8827  of  and  in  the  undertaking  called  Bamed'  s 
Banking  Company,  Limited,  to  hold  unto  J.  H.  Enthoven, 
his  executors,  administrators,  and  assigns,  subject  to  the 
several  conditions  on  which  I  held  the  same  immediately 
before  the  execution  hereof.  And  I,  J.  H.  Enthoven,  do 
hereby  agree  to  accept  and  take  the  shares  subject  to  the 
conditions  aforesaid.^' 

On  the  20th  of  March,  1866,  the  defendant  executed  a 
transfer  of  the  twenty  shares,  together  with  1335  other 
shares  in  the  company,  to  one  Lewm  Barnard  Mozley,  who 
having  also  executed  the  transfer  on  the  same  day,  pro- 
cured the  same  to  be  registered  by  the  company  and  his 
name  to  be  entered  in  the  register  of  members  oi  the  com- 
pany as  a  registered  member  in  respect  of  the  twenty 
shares.  The  defendant  was,  in  fact,  the  trustee  and  nom- 
inee of  Mozley,  but  he  concealed  this  fact  from  the  plaintiff, 
who  was  never  informed  or  became  aware  of  it.  This  trans- 
fer was  also  in  the  form  prescribed  by  the  regulations  of  the 
company. 

On  the  18th  of  April,  1866,  the  company  stopped  pay- 
ment ;  and  before  the  plaintiff  had  ceased  to  be  a  member 
of  the  company  in  *respect  of  any  of  the  fifty  shares  [460 
7  Eng.  Kep.]  10 
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allotted  to  him  for  a  period  of  one  year,  the  company  was, 
on  the  8th  of  May,  1866,  ordered  by  the  Conrt  of  Cnancerj  to 
be  wound  up  compulsorily  by  the  court  under  the  provisions 
of  the  Companies  Act,  1862. 

At  the  time  when  the  company  was  ordered  to  be  wound 
up  £10  per  share  had  been  paid  or  called  up  upon  the  twenty 
snares. 

On  the  24th  of  July,  1866,  L.  B.  Mozley  was  placed  on 
the  list  of  contributories  of  the  company  settled  by  the 
court,  bein^  the  list  of  existing  members  belonging  to  class 
A,  as  an  existing  member  of  the  company,  in  respect  of  the 
twenty  shares  and  other  shares  of  the  company. 

On  the  30th  of  October,  1866,  L.  B.  Mozley  and  his  then 
copartners  executed  an  inspectorship  deed  under  s.  192  of 
the  Bankruptcy  Act,  1861,  and  the  same  having  been  as- 
sented to  by  the  requisite  majority  of  creditors  (including 
the  official  liquidators  of  the  company),  was  duly  registered 
on  the  26th  of  November,  1866,  and  was  and  is  binding  on 
all  the  joint  and  separate  creditors  of  L.  B.  Mozley  and  his 
copartners ;  the  plaintiff  not  admitting  that  he  or  the  defen- 
dant were  or  are  such  creditors.  ■• 

On  the  9th  of  February,  1867,  the  court  made  a  call  of 
£40  per  share  upon  the  contributories  in  class  A,  and  made 
an  order  upon  L.  B.  Mozley  to  pay  the  call  in  respect  of 
the  twenty  shares  and  the  other  snares  in  the  company  held 
by  him. 

The  official  liquidators  of  the  company  proved  under  the 
deed  against  the  estate  of  L.  B.  Mozley,  but  no  part  of  it  has 
been  paid  by  L.  B.  Mozley  out  of  his  estate. 

The  existing  members  of  the  company  settled  on  the  list 
of  contributories  in  class  A  were  unable  to  satisfy  the  contri- 
butions which  were  required  to  be  made  by  them  ;  and  the 
amount  of  the  sums  paid  or  recovered  in  respect  of  the  call 
was  insufficient  to  pay  the  debts  of  the  company,  and  this 
having  been  made  manifest  to  the  court,  by  an  order  dated 
the  6th  of  December,  1867,  the  court  settled  on  the  list  of 
contributories  of  the  company  the  past  members  of  the  com- 
pany, that  is  to  say,  tiose  persons  who  had  not  ceased  to 
be  members  for  a  period  of  one  year  and  upwards  prior  to 
the  date  of  the  winding-up  of  the  company,  including  the 
defendant,  who  was  placed,  on  the  list  oi  contributories  as  b, 
past  member  of  the  company  in  respect  of  the  twenty  shares 
461]  *and  other  shares  oi  the  company  which  had  been 
held  by  him  ;  and  also  including  tne  plaintiff,  who  was 
placed  thereon  as  a  past  member  oi  the  company  in  respect 
of  the  twenty  shares  and  the  other  shares  which  had  been 
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allotted  to  him.  The  list  of  past  members  was  distinguished 
as  class  B. 

On  the  27th  of  December,  1866,  the  defendant  and  his 
partners  in  business  executed  a  deed  of  inspectorship  under 
and  in  accordance  with  the  provisions  of  s.  192  of  the  Bank- 
ruptcy Act,  1861,  which  having  been  assented  to  by  the  requi- 
site majority  of  creditors  (including  the  oflBicial  liquidators 
of  the  company),  was  duly  registered  on  the  29th  oi  Decem- 
ber, 1867,  and  was  and  is  binding  on  all  the  joint  and 
separate,  creditors  of  the  defendant  and  his  partners,  the 
plaintiff  not  admitting  that  he  or  L.  B.  Mozley  were  or  are 
such  creditors. 

On  the  20th  of  March,  1869,  all  preliminaries  having  been 
complied  with,  the  court  ordered  the  defendant  to  pay  a 
caU  of  £40  per  share  in  respect  of  the  twenty  shares,  and  the 
official  liquidators  proved  for  the  amount  of  the  call  against 
the  estate  of  the  defendant,  but  the  same  has  not,  nor  has 
any  part  thereof,  been  paid  by  the  defendant  nor  realized 
out  of  his  estate. 

Negotiations  took  place  between  the  plaintiff  and  the 
official  liquidators  of  the  company  in  reference  to  the  lia- 
bility of  the  plaintiff  as  a  contributory  in  class  B,  and  before 
any  order  for  a  call  had  been  made  on  the  plaintiff  an 
agreement  of  compromise  in  reference  to  such  liability 
was  ultimately  come  to  between  them.  This  agreement 
was  sanctioned  by  the  Court  of  Chancery,  but  was  entered 
into  without  the  previous  knowledge  or  consent  of  the  de- 
fendant. 

On  the  10th  of  May,  1871,  the  plaintiff  paid  to  the  official 
liquidators  of  the  company,  in  pursuance  of  the  agreement, 
the  sum  of  £16  per  share,  in  respect  of  twenty  shares  sold 
and  transferred  bj^  the  plaintiff  to  the  defendant. 

The  plaintiff  claims  to  recover  the  sum  of  £300  so  paid  by 
him  in  respect  of  the  twenty  shares,  together  with  interest  at 
6  per  cent.,  from  the  10th  of  May,  1871. 

There  are  debts  and  liabilities  which  were  contracted  by 
the  company  before  either  the  defendant  or  the  plaintiff 
ceased  to  be  a  member  of  the  company,  in  respect  of  the 
twenty  shares,  still  *outstanding  and  unsatisfied,  the  [462 
total  assets  of  the  company,  including  the  whole  amount 
recovered  in  respect  of  calls  from  the  contributories  in  class 
A  and  class  B,  having  been  sufficient  to  pay  only  5s,  in  the 
pound  to  the  creditors  of  the  company.  The  plaintiff  had 
not,  until  after  the  making  of  the  agreement  of  compro- 
mise, notice  that  the  defendant  had  executed  a  deed  oi  in- 
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spectorship,  or  that  he  had  transferred  the  shares  to  L.  B. 
Mozley. 

The  question  for  the  opinion  of  the  court  is  whether  the 
plaintin  is  entitled  to  recover  against  the  defendant  in  this 
action. 

BvM^  Q.C.,  {Cohen  with  him),  for  the  plaintiff.  Apart 
from  any  question  arising  under  the  deed  of  inspectorship, 
is  there  a  contract  between  the  transferror  and  transferee  of 
shares  that  the  latter  shall  indemnify  the  former  against 
future  calls  ?  By  s.  38  of  the  Companies  Act,  1862,  (26  &  26 
Vict.  c.  89)  (*),  a  liability  is  cast  upon  the  plaintiff  to  con- 
tribute to  the  assets  of  tne  company  in  default  of  the  defen- 
dant' s  doing  so.  This  liability  the  plaintiff  has  discharged, 
and  therefore  is  entitled  to  be  indemnified  by  the  defendant. 
The  principle  applicable  to  the  case  is  stated  by  Willes,  J., 
in  Movie  v.  Oar  ret  H,  '*  Where  a  party  is  liable  at  law  by 
immediate  privity  oi  contract,  whicn  contract  also  confers  a 
benefit,  and  the  obligation  of  the  contract  is  common  to  him 
,  and  to  the  defendant,  but  the  whole  benefit  of  the  contract 
is  taken  by  the  defendant ;  the  former  is  entitled  to  be  in- 
demnified by  the  latter  in  respect  to  the  performance  of  the 
obligation."  Apply  that  principle  to  the  present  case ;  both 
these  parties  are  liable  to  be  called  upon  to  pay  the  debts  of 
the  company  if  wound  up  within  a  year.  They  made  the 
contract  for  the  purchase  and  sale  of  the  shares  with  refer- 
463]  cnce  to  the  liability  imposed  by  statute,  and  as  the  *one 
took  the  benefit  of  the  snares  he  would  be  liable  to  indem- 
nify the  other  against  the  obligation.  Roberts  v.  Crowe  (') 
is  moreover  precisely  in  point.  It  is  true  that  in  that  case 
there  was  no  subsequent  transferee,  but  that  is  unimpor- 
tant. Then,  does  the  fact  of  the  defendant  having  entered 
into  a  deed  of  inspectorship  release  him  from  liability  ?  The 
dates  of  the  transaction  are :  On  the  8th  of  May,  1866,  the 
company  is  ordered  to  be  wound  up  ;  on  the  6th  of  Decem- 
ber, 1866,  the  plaintiff  and  the  defendant  are  both  placed  on 
the  B  list  of  contributories  ;  on  the  29th  of  December,  1867, 
the  deed  entered  into  by  the  defendant  is  registered.    The 

(')  26  A  26  Vict.  c.  89,  8.  38.     "  In  the  of  the  contributories  amongst  themselves, 

event  of  a  company  formed  under  this  with  the  qualifications  following  (that  is 

act  being  wound  up,  every  present  and  to  say): 

past  member  of  such  company  shall  be  "1.  No  past  member  shall  be  liable  to 

liable  to  contribute  to  the  assets  of  the  contribute  to  the  assets  of  the  company 

company  to  an  amount  sufficient  for  pay-  if  lie  has  ceased  to  be  a  member  for  a 

nient  of  the  debts  and  liabilities  of  the  period  of  one  year  or  upwards  prior  to 

company,  and  the  costs,  charges,  and  ex-  the   commencement  of  the   winding-up. 

penses  of    the  winding-up,  and   for  the  .  .  .  ." 

payment  of  such   sums  as  may  be   re-  (*)  Law  Rep.,  7  Ex.  at  p.  104. 

quired  for  the  adjustment  of  the  rights  (')  Law  Rep.,  7  C.  P.,  629. 
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call  is  made  on  the  B  list  of  contribntories  on  the  26th  of 
March,  1869,  and  the  compromise  by  the  plaintiflf  made  with 
the  oflBcial  liquidator  on  the  10th  of  May,  1870.  Was  the 
plaintiff,  then,  such  a  creditor  as  to  be  concluded  by  the 
deed?  That  depends  on  whether  the  debt  was  proveable 
under  s.  163  of  the  Bankruptcy  Act,  1861  (') ;  but  it  has 
been  decided  in  He  Moor  C)  that  that  section  only  applies 
where  there  has  been  a  breach  of  contract  before  adju- 
dication. Here  it  is  clear  from  the  dates  that  there  was 
no  complete  cause  of  action  before  adjudication,  and  the 
deed  is  no  answer :  Holmes  v.  Symons  (•) ;  Ex  parte 
Wueman.  (*) 

C.  Russell^  Q.C.  (Herschell^  Q.O.,  with  him),  for  the  defen- 
dant. The  case  is  distinguishable  from  Roberts  v.  Crowe  {*). 
The  transferror  here  claims  to  be  indemnified  against  calls 
made  after  the  transferee  had  parted  with  his  interest.  In 
Walker  v.  Bartlett{*),  the  Court  of  Exchequer  Chamber 
stated  that  there  was  a  very  important  distinction  between  a 
claim  to  be  indemnified  whilst  the  *transf  eree  is  holder  [464 
of  the  shares,  and  a  similar  claim  after  he  has  parted  with 
them.  The  cases  cited  on  this  point  are  therefore  not  ap- 
plicable. On  the  other  point  the  question  is,  whether  the 
plaintiff  was  in  a  position  to  prove  under  the  inspectorship 
deed.  The  effect  of  ss.  74,  75,  and  77  of  the  Companies  Act, 
1862,  is  to  discharge  a  bankrupt  shareholder  from  liability  to 
future  calls  as  well  as  calls  already  made :  for  it  is  provided 
in  express  terms  that  his  assignees  shall  be  deemed  to  be 
contnbutories,  and  shall  pay  any  moneys  due  from  him  as 
a  contribution  to  discharge  the  debts  of  the  company.  JPick- 
ering^s  Case{^)  seems  to  show  that  the  plaintin  might  have 
proved  as  a  debt  the  right  to  be  indemnified. 

[Blackburx,  J. :  Section  77  speaks  of  a  "  liability  to  con- 
tribute to  the  assets  of  the  company  being  wound  up." 
This  seems  to  show  that  the  section  was  intended  to  protect 
a  bankrupt  shareholder  only  against  liability  to  contribute 

(1)  24  <fe  25  Vict.  c.  134,  8.   163.     "If  be  oroveable  as  if  a  debt  dae  at  the  time 

any  bankrupt  shall,  at  the  time  of  adju-  of  the  bankruptcy ;  provided  that  in  case 

dication,  be  liable,  by  reason  of  any  con-  all  necessary  parties  agree,  the  court  shall 

tract  or  promise,  to  a  demand   in   the  have  power  to  assess  such  damages  with- 

nature  of  damages  which  have  not  been  out  the  intervention  of  a  jury  or  a  refer- 

and  cannot  be  otherwise   liquidated  or  ence  to  a  court  of  law." 

ascertained,  it   shall    be  lawful   for    the  (*)  1  De  G.,  J.  <fe  S.,  830;    33  L.  J., 

court  acting  in  prosecution  of  such  bank-  (Bkcy.)  14. 

ruptcy  to  direct  such  damages  to  be  as-  (*)  Law  Rep.,  13  Eq ,  66. 

sesscd  by  a  jury,  either  before  itself  or  in  ("*)  Law  Rep.,  1  Ch.,  86. 

a  court  of  law,  and  to  give  all  necessary  (*)  Law  Rep.,  7  C.  P.,  629. 

directions    for    such    purpose;    and   the  («)  18C.  B.,  845;  25  L.  J.  (C.  P.),  268, 

amount  of  damage,  when  assessed,  shall  ('')  Law  Rep.,  4  Ch.,  58. 
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to  the  payment  of  the  debts  of  the  company,  and  not 
against  a  claim  to  indemnify  a  transferror.] 

BvM^  Q.  C,  was  not  heard  in  reply. 

Blackburn,  J. :  Even  if  Boherts  v.  Crowe  (*)  did  not  de- 
cide the  matter,  I  think  it  is  clear  npon  the  authority  of 
Walker  v.  Barflett  ("),  and  also  upon  general  principles,  ihat 
when  there  was  the  contract  purchase  the  snares  from  the 
vendor,  there  was  also  an  implied  contract  that  the  vendee 
would  hold  the  vendor  harmless  from  all  the  burdens  of  the 

{)roperty  which  he  had  taken  from  the  vendor.  The  trans- 
eree,  who  is  the  purchaser  of  the  property,  was  to  get  all  the 
benefits  as  long  as  the  possession  of  the  property  was  bene- 
ficial ;  and  I  think  the  law  implies  from  that,  that  the  pur- 
chaser contracts  to  indemnify  the  transferror  against  all  the 
burdens  of  the  property  which  he,  the  transferee,  has  taken. 
That  being  so,  I  do  not  think  that  that  liability  is  got  rid  of 
by  the  purchaser  passing  over  the  property  to  another,  who 
would  enter  into  a  similar  contract  of  indemnity  as  between 
him  and  his  immediate  vendor.  I  do  not  see  how  that  relieves 
the  defendant  from  the  contract  to  indemnify  the  plaintiff. 
465]  Now  here  it  turns  out,  on  the  facts,  that  *the  defendant, 
havinfftransf  erred  to  another  person,  cannot  be  put  on  the  A 
list.  But  as  a  year  had  not  elapsed,  since  the  transfer,  both 
the  plaintiff  and  the  defendant  were  put  in  respect  of  the 
same  twenty  shares  upon  the  B  list.  The  effect  of  that  is, 
that  they  are  both  liable  to  the  calls.  I  think  by  the  terms 
of  s.  38  they  are  both  debtors  for  the  calls,  debtors  in  prsesenti, 
though  the  time  for  payment  has  not  actually  arisen.  In 
that  state  of  things,  if  the  defendant  had  paid  the  amount 
unpaid  on  the  shares,  which  is  the  amount  for  which  the  call 
has  been  made,  the  plaintiff  could  not  be  called  on  to  pay. 
But  the  defendant  did  not  pay,  and  consequently  the  plain- 
tiff was  liable  to  pay  the  £40  a  share.  Then  the  plaintiff 
made  a  compromise  with  the  company,  by  which,  instead 
of  their  exacting  the  £40  a  share  from  him,  they  were  con- 
tent to  exact  only  £15  a  share ;  that  diminishes  the  damages, 
and  therefore  the  defendant  is  liable  to  the  plaintiff  only  for 
the  sum  of  £300  which  he  has  paid. 

The  plaintiff,  then,  can  recover  that  amount,  unless  the 
deed,  made  by  the  defendant  with  his  creditors,  and  which 
binds  the  creditors  at  the  time  of  making,  prevents  it.  The 
defendant  has  to  show  that  the  plaintiff  is  one  of  those  cred- 
itors. In  order  to  do  that,  the  first  step  is  to  show  that  un- 
der the  bankrupt  law  in  force  at  the  time  the  plaintiff  was  a 
person  who  could  prove  on  the  defendant's  estate.     The 

(I)  Law  Rep.,  7  C.  P.,  629.  (*)  18  C.  B.,  945;   26  L.  J.  (C.  P.),  203. 
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legislature  has  in  the  diflferent  bankrupt  acts  been  enlarging 
the  sphere  of  proof,  and  consequently  they  have  enlarged 
the  description  of  persons  who  are  classed  as  creditors.  But 
with  regard  to  the  Banki'uptcy  Act  of  1861  the  only  section 
which  there  is  any  pretense  for  saying  has  the  effect  con- 
tended for  in  8.  153 ;  and  upon  the  decisions  that  were  cited, 
and  upon  the  words  too,  it  is  quite  plain  that  that  section 
does  not  apply  in  the  present  case.  Section  153  enacts :  ''If 
any  bankrupt  shall,  at  the  time  of  adjudication,  be  liable, 
by  reason  of  any  contract  or  promise,  to  a  demand  in  the 
nature  of  damages  which  have  not  been  and  cannot  be  oth- 
erwise liquidated  or  ascertained,"  then  the  person  who  has 
such  a  demand  may  prove  for  it.  Re  Moor  (*)  decides  that 
the  breach  of  contract  which  gives  rise  to  the  unliquidated 
demand  must  accrue  before  the  time  of  the  adjudication. 
That  construction  of  s.  153  is  fortified  by  the  *lan-  [466 
guage  of  s.  154,  which  makes  a  person  a  creditor  in  respect 
of  hxed  sums  of  money  payable  yearly  or  otherwise.  That 
shows  that  the  legislature  was  aware  that  to  meet  the  case  of 
a  contract  not  yet  broken  it  was  necessary  to  provide  for  its 
proof  in  express  words,  yet  it  confines  the  enactment  to  cases 
of  fixed  sums.  It  seems,  therefore,  that  this  particular  class 
of  liability  has  not  been  made  proveable  under  the  Bank- 
ruptcy Act  of  1861,  and  consequently  this  deed  is  no  defense. 

Mr.  Russell  attempted  to  argue,  that,  because  the  company 
proved  against  the  defendant  under  this  deed,  though  the 
company  may  only  have  ^ot  a  shilling  in  the  pound,  we  are 
to  consiaer  the  debt  as  paid,  and  that  therefore  the  plaintiff 
is  to  be  treated  as  having  paid  the  debt  by  the  defendant. 
But  that  is  not  so.  The  amount  was  unpaid  ;  it  was  unpaid 
in  the  sense  that  any  creditor  or  debtor  would  understand 
it ;  it  is  unpaid  by  actual  payment ;  and  it  cannot  be  con- 
sidered as  paid  if  the  person  liable  for  it  becomes  bankrupt 
and  has  got  a  discharge.  If  there  were  not  the  decision  of 
Roberts  v.  Crowe  (*)  to  that  effect,  I  should  have  no  hesitation 
in*  so  holding.  Conseqxiently  the  defendant  fails  on  all  the 
points,  and  the  plaintiff  is  entitled  to  judgment  for  the  sum 
of  £300. 

QuAiN,  J :  I  am  of  the  same  opinion.  It  is  clearly  estab- 
lished by  Roberts  v.  Crowe  (')  there  is  a  contract  to  indem- 
nify the  transferror  in  respect  of  subsequent  liabilitjr ;  and 
that  applies  when  the  transferee  is  put  on  the  A  list  and 
the  transferror  on  the  B  list ;  and  the  cases  show  that  there 
is  no  distinction  when  both  the  transferror  and  transferee 
are  put  on  the  B  list,  as  in  the  present  case.     Mr.  Russell 

(')  1  De  G.  J.  <fe  S.,  330;  33  L.  J.  (Bkcy.),  H.  («)  Law  Rep.,  7  C.  P.,  629. 
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sought  to  point  out  a  distinction  in  this  case  from  the  fact 
that  the  defendant  had  transferred  his  shares  to  another. 
He  says  that  the  contract  of  indemnity  is  not  to  hold  the 
transferror  harmless  against  any  liabihties  which  he  may 
incur  as  having  been  the  holder  of  the  shares  within  a  j^ear 
before  the  winding-up,  but  that  the  liability  is  to  be  limited 
to  the  time  during  which  the  transferee  is  the  actual  possessor 
of  the  shares,  and  ceases  when  he  transfers  them.  There  is 
nothing  in  the  cases,  or  in  the  language  of  s.  38,  or  the 
nature  of  things,  which  goes  so  to  Kmit  the  liability: 
467]  because  the  liability  arises  from  the  ^enactment  that  the 
transferror  shall  remain  liable  for  twelve  months  after  he  has 
transferred  the  shares.  That  point  did  not  arise  in  Burnett 
V.  Lynch  (*),  nor  in  Walker  v.  Bartlett {) ;  there  the  liabil- 
ity ceased  at  once  when  the  transfer  took  place ;  but  here 
the  statute  expressly  says  that  it  shall  not  cease  until  twelve 
months  afterwards.  It  is  out  of  that  that  the  liability 
arises;  therefore,  there  cannot  be  any  such  limitation  of 
liability  on  the  part  of  the  defendant  as  Mr.  Russell  con- 
tends for. 

The  other  point  is,  whether  the  liability  on  the  part  of  the 
defendant  to  the  plaintiff  was  in  existence  at  the  time  of  the 
registration  of  the  deed.  It  seems,  on  the  authorities,  that 
the  debt  did  not  arise  until  long  after,  and  it  was  only  then 
that  the  damages  could  arise  in  respect  of  this  matter.  It 
is  clear  that  the  plaintiff  is  not  brought  under  s.  153,  because, 
as  Lord  Westbury  says,  in  He  Moor  ("),  there  is  no  cause  of 
action  complete  at  the  time ;  it  did  not  arise  until  two  years 
afterwards.  Therefore  there  was  no  proveable  debt  nere ; 
and  consequently  it  is  not  discharged.  For  these  reasons  I 
agree  with  my  Brother  Blackburn  that  the  judgment  ought 
to  be  for  the  plaintiff. 

Archibald,  J. ;  The  two  questions  in  this  case  appear  to 
be,  what  is  the  nature  and  extent  of  the  liability  incurred  by 
way  of  indemnity  upon  the  transfer  of  shares  ;  and  to  what 
extent,  if  at  all,  is  the  deed  of  inspectorship  a  defence? 
With  regard  to  the  first  point,  I  think  it  is  clear  that  the 
contract  of  indemnity  must  extend  to  relieve  the  transferror, 
as  between  him  and  the  transferee,  entirely  from  future 
burdens  of  the  property.  The  very  reason  of  the  thing 
seems  to  be  in  accordance  with  that  view,  because  the  trans- 
ferror parting  with  the  whole  benefit  of  the  shares  and  trans- 
ferring that  to  the  transferee,  as  between  him  and  the 
transferee  the  only  implication  must  be  that  the  transferee 

(')  6  B.  <fe  C,  689.  («)  1   De  G.,  J.   A   S.,  380;  83  L.  J. 

(-)  18  C,  B.  843;  25  L.  J.  (C.P.),  203.       (Bkcy.),  U. 
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is  to  hold  the  transferror  harmless  as  regards  all  future  calls. 
The  legislature  has  left  him  liable  to  the  company  primarily 
for  a  year  after  the  transfer,  but  that  does  not  affect  the 
question  as  between  transferror  and  transferee.  Therefore, 
both  upon  reason  and  on  the  decisions,  the  point  is  perfectly 
clear,  that  though  the  ^transferee  has  transferred  to  [46o 
somebody  else,  he  cannot  by  that  means  get  rid  of  his  liabil- 
ity to  his  transferror. 

As  regards  the  second  point,  as  to  the  effect  of  the  inspec- 
torship deed,  the  question  is,  whether  there  was  a  liabflity 
which  could  be  proved  under  the  deed  by  the  plaintiff.  I 
think,  when  we  look  at  the  language  of  s.  153,  which  savs, 
"  If  any  bankrupt  shall  at  the  time  of  adjudication  be  liable 
to  a  demand  ...  in  the  nature  of  damages,"  it  is  clear  it 
means  a  legal  liability  accrued  at  the  time.  That  is  the 
effect  of  the  decision  by  Lord  Westbury,  and  I  confess, 
upon  the  language  of  the  statute,  I  should  think  one  can 
have  very  little  doubt  that  that  is  the  meaning  of  it;  it 
means  that  a  right  of  action  must  have  accrued  at  the 
time,  and  unless  it  has  taken  place  there  is  no  right  to  prove 
under  the  deed.  Here  the  plaintiff  had  no  right  to  prove 
under  the  deed ;  and,  thougn  the  remedies  on  behalf  of  the 
company  are  much  larger,  so  that  under  s.  75  of  the  Com- 
panies Act,  1862,  they  may  prove  against  persons  on  the  A 
ust,  even  before  calls  are  made,  so  that  there  is  a  liability  to 
pay  in  the  future,  jet  that  makes  no  difference  at  all  as 
regards  a  case  of  this  kind.  The  liability  of  the  defendant 
to  the  plaintiff  not  being  complete  at  the  time  the  defendant 
executed  the  deed,  the  plaintiff  would  have  no  right  to 

Erove  at  aU.    I  think,  on  Doth  these  grounds,  the  defendant 
as  failed,  and  that  our  judgment  must  be  .for  the  plaintiff. 

Judgment  for  the  pTxmdiff. 
Attorneys  for  plaintiff :  Oregory^  RowcUffes^  &  Bawte. 
Af tomeys  for  defendant :  JSVmslie^  Forsyth^  &  Sedgwick. 

7  Eng.  Rep.]  11 
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[Law  Reports,  8  Queen's  Bench,  828.] 
July  6,  1873. 

469]  *Fi8HEE  and  others  v.  The  Liverpool  Marine  In"- 

SURANCE  Company. 

Marine  Ifutirance—"  Stij/"— Policy— SO  Vict,  e,  28,  m.  7,  9. 

The  defendants,  a  Liverpool  insurance  company,  employed  the  firm  of  E.  A  Co. 
as  their  agents  in  London  to  accept  risks  and  receive  premiums  in  London.  The 
plaintiff  instructed  P.  &  Co.  to  insure  for  him  steel  rails,  and  P.  A  Co.  prepared  a 
slip  which  was  initialed  by  E.  <&  Co.  on  behalf  of  the  defendants.  Accoraing  to  the 
course  of  business  observed  by  the  defendants*  company,  P.  A  Co.  sent  a  copy  slip 
to  E.  <&  Co.,  who  the  same  night  sent  it  to  the  defendants  at  Liverpool.  P.  A  Co. 
paid  to  E.  <&  Co.  the  premium  due  on  the  policy  and  the  amount  due  for  stamp  duty. 
The  steel  rails  were  afterwards  totalw  lost  by  the  perils  intended  to  be  insured 
against,  and  the  defendants  then  refused  to  execute  any  stamped  policy : 

Held  (by  Quain  and  Archibald,  JJ. ;  Blackburn,  J.,  dissenting),  that  no  action 
would  lie:  for  that  the  initialing  of  the  slip  and  forwarding  the  copy  slip  to  the 
defendants  were  parts  of  one  contract ;  and  tnat  no  further  contract  could  be  implied 
to  execute  a  stamped  policy  within  a  reasonable  time  after  the  copy  slip  was  trans- 
mitted to  the  defendants ;  and  as  no^  stamped  policy  had  been  executed,  30  Vict, 
c.  23,  ss.  7  and  9,  prevented  the  plaintiff  from  maintaining  an  action. 

First  Count  on  a  warranty  by  the  defendants  that  one 
Eames  was  duly  authorized  as  their  agent  to  accept  risks  on 
their  behalf,  and  that  he  was  not  so  duly  authorized. 

Second  count  on  a  fraudulent  representation  by  the  defen- 
dants that  one  Eames  was  their  agent  to  accept  certain  risks 
on  their  behalf,  whereas  in  trutn  and  in  fact  he  was  not 
their  agent. 

Plea :   Not  guilty.     Issue  joined. 

At  the  trial  before  Brett,  J.,  at  the  Liverpool  Summer 
Assizes,  plaintiffs'  counsel  admitted  that  they  could  not 
recover  on  the  present  pleadings,  but  leave  was  given  to 
amend  in  any  way  that  would  support  their  case.  A  ver- 
dict was  found  for  the  plaintiffs  for  £1,000.,  leave  being 
reserved  to  enter  a  nonsuit  or  a  verdict  for  the  defendants. 
A  rule  was  afterwards  obtained  accordingly. 

June  3.  Benjamin^  Q.C.,  and  Macafee^  showed  cause, 
and  cited  Langridge  v.  Levy  (*)  and  Button  v.  Powles  (*). 

B,  G.  Williams,  in  support  of  the  rule. 

The  facts  of  the  case  and  the  arguments  sufficiently 
appear  in  the  judgment  of  the  court 

Oiir.  adv,  vuU, 
470]  July  5.     The  following  judgments  were  delivered  : 

Blackburn,  J. :  In  this  case,  on  the  trial  before  my 
Brother  Brett  at  Liverpool,  the  plaintiffs  had  a  verdict  for 

0)  2  M.  A  W.,  619  (*)  2  B.  A  S.,  174;  81  L.  J.  (Q.B.),  191. 


Vol  Vm.l  TRINITY  TERM,  XXXVI  VICT.  83 

Ksher  v.  Liverpool  Marine  Insurance  Co.  1878 

£1,000,  subject  to  leave  to  move  to  enter  a  verdict  for  the 
defendants,  reserved  by  the  learned  judge  in.  the  following 
terms  :  "if  there  was  no  evidence  upon  an  amended  declara- 
tion, or  if  I  ought  not  to  have  amended."  The  Common 
Law  Procedure  Act,  1852,  s.  222,  gives  the  judge  at  nisi 
prills  power  to  make  all  amendments  on  Such  terms  as  he 
thinks  fit,  and  requires  that  all  such  amendments  as  may 
be  necessary  for  the  purpose  of  determining  in  the  existing 
suit  the  real  question  in  controversy  between  the  parties 
shall  be  made.  No  suggestion  was  made,  either  at  the  trial 
or  on  the  argument,  that  there  were  any  terms  which  it  was 
proper  to  impose.  That  being  so  we  must  construe  this 
reservation  as  meaning  that  if  there  is  anv  form  of  declara- 
tion under  which  the  evidence  at  the  trial  would  prove  the 
plaintiffs'  right  to  recover,  the  verdict  is  to  stand. 

Mr.  Aspinall  obtained  a  rule  on  four  grounds,  thus  stated 
in  the  rule :  First,  that  there  was  no  evidence  to  go  to  the 
jury ;  second,  that  no  action  will  lie  on  thte  slip  alone  with- 
out a  policy  ;  third,  that  no  interest  was  shown  in  the  plain- 
tiffs ;  lourtn,  that  the  learned  judge  should  not  have  allowed 
the  declaration  to  be  amended.  Against  this  cause  was 
shown,  in  the  first  instance,  before  my  Brother  Quain  and 
myself,  when  we  were  agreed  that  there  was  no  foundation 
for  the  objection  that  no  interest  was  shown  in  the  plaintiffs, 
and  that  was  disposed  of  on  the  argument,  and  we  need  not 
further  notice  it.  On  the  other  points  we  felt  so  much  diflBi- 
cultv  that  we  directed  a  second  argument,  when  my  Brother 
Archibald  could  be  present,  and  after  that  argument  the 
5ourt  took  time  to  consider. 

To  make  the  case  intelligible  it  is  necessary  to  state  the 
material  part  of  the  evidence.  From  the  juage's  notes  it 
appears  that  the  defendants,  a  Liverpool  Insurance  Com- 
pany (Limited),  employed  the  firm  of  Eames  &  Co.  as  their 
agents  in  London  to  accept  risks  and  receive  premiums  in 
London.  One  of  that  firm  was  called  as  a  witness,  and  gave 
evidence  that  the  course  of  business  was  that  he  accepted 
risks  for  the  defendants  by  himself  initialing  the  slip.  That 
when  he  had  initialed  the  slip  a  copy  of  the  slip  (as  he  called 
it)  was  sent  to  him. 

*This  appears  to  have  been  the  practice  described  in  [471 
the  7th  paragraph  of  the  case  stated  in  Xenos  v.  Wickham  (*). 
In  that  case  I  expressed  an  opinion,  to  which  I  still  adhere, 
that  what  is  here  called  the  copy  of  the  slip  is  not,  like  the 
first  slip,  in  legal  effect  a  memorandum  of  the  terms  on 
which  the  parties  agree  to  insure,  but  a  request  unto  or  vx^vl- 

(»)  14  C.  B.  (N.S.),  at  p.  438. 
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date  to  the  company  to  make  out  and  execute  a  policy 
according  to  the  practice  (*). 

The  witness  proceeded  to  explain  that  the  course  of  busi- 
ness was  that  the  witness  always  forwarded  the  copies  of 
the  slips  or  request  notes  to  the  defendants  at  Liverpool 
on  the  same  nigilt  that  they  were  received  by  him  in  London. 
A  circular,  approved  by  the  defendants,  informing  the  pub- 
lic that  Eames  &  Co.  were  their  London  agents,  was  put  in. 

The  plaintiffs  had  instructed  John  Patten,  junior,  &  Co., 
insurance  brokers  in  London,  to  insure  for  them  steel  rails, 
and  on  the  16th  of  November,  1871,  Patten  &  Co.  prepared 
a  slip,  which  was  put  in  evidence  at  the  trial,  and  which  has 
been  produced  before  us.  It  was  headed  in  print  "Cash, 
John  ratten,  junior,  &  Co.,"  and  was  dated  "  16th  of  Novem- 
ber, 1861."    Then,  in  writing,  followed: 

"Barrow.  New  York. 

"Steel  Rails.  f.  p.  a. 

"f.  g.  a.      .        .        .    880Z.    )   ftfk/o/yy 
"f.  c.  &s.  .        .        .     6000Z.  ]  ^1  /• 

Below  followed  several  sums  initialed  bv  different  parties. 
These  sums  in  all  amounted  to  £4, 200.  Amongst  them  was 
"£1,000  T.  R.  E."  It  was  proved  by  the  evidence  of  Mr. 
Eames  that  these  were  his  initials.  No  evidence  was  given 
as  to  the  effect  of  this ;  but  there  is  no  doubt  that  in  mercan- 
tile understanding  this  amounted  to  an  agreement  between 
the  brokers  Patten  &  Co.,  and  Eames  (acting  for  the  defen- 
dants) to  insure  on  the  ship  lAzzy^  on  a  voyage  from  Barrow 
to  New  York,  £1,000.,  part  of  £6,880,  on  steel  rails,  free  of 
particular  average  and  of  general  average,  and  of  capture 
and  seizure,  at  605.  per  cent. ,  and  that  the  premiums  were 
to  go  into  the  cash  account. 

47^]  *I  wiU  consider  the  effect  of  the  revenue  laws  on  this 
afterwards. 

The  copy  slip  or  request  note  was  made  out  by  Patten  & 
Co.  and  sent  to  Eames  &  Co.,  who,  on  the  same  night,  sent 
it  on  to  the  defendants  at  Liverpool.  It  was  not  stated  by 
any  witness  when  this  was  done.  In  regular  course  it  ought 
to  have  been  done  directly  after  the  slip  was  initialed,  and 
the  stamped  policy  ought  then  to  have  been  sent  up  by  the 
defendants  to  Eames  &  Co.  duly  executed  by  them  soon 
after.  Had  this  been  done  in  November,  the  amount  of  the 
premium,  in  this  case  £30  less  10%  on  that  amount  for  dis- 
count, or  in  this  case  £27,  less  a  still  further  deduction  of 
67o  on  that  £27,  making  the  net  sum  £25  13^.,  would  have 

0)  14  C.  B.  (N.S.),  at  p.  454;  83  L.  J.  (C,P,),  at  p.  16. 
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been  payable  on  the  8th  of  December  by  the  broker  to  the 
defenaants;  and,  as  the  defendants  would  have  advanced 
for  the  broker  the  amount  of  the  stamp,  that  would  have 
been  due  at  once,  though  for  convenience  sake  the  actual 
payment  would  in  practice,  no  doubt,  be  made  at  the  same 
time  when  the  larger  sum  for  the  premiums  was  paid. 

The  defendants,  for  some  reasons  not  explain^  but  prob- 
ably connected  with  their  being  in  liquidation,  neglected  to 
send  up  the  stamped  policy.  Patten  &  Co.'s  clerk  proved 
that  he  several  times  called  for  it  at  Eames  &  Co.'s  and  was 
told  that  it  had  not  come  up,,  and  that  Eames  &  Co.  would 
write  to  the  defendants  sharply  about  it.  At  last,  on  the 
29th  of  January,  1872,  the  defendants'  liquidators  wrote  a 
letter  to  Eames  &  Co. ,  inquiring  whether  this  slip  was  to  go 
forward.  Eames  immediately  communicated  with  Patten  & 
Co.,  and  in  consequence  of  their  directions  the  slip  was  put 
forward,  and  Eames  &  Co.  forwarded  to  Patten  &  Co.  an 
account,  of  which  the  following  is  a  copy  : 

"The  Liverpool  Marine  Insurance  Company,  Limited, 
London  Agency,  Eames  &  Co.,  St.  Michael's  House,  Corn- 
hill,  E.  C. 

"To  premiums  for  the  month  of  January,  1872,  less  bro- 
kerage and  10  per  cent  discount  for  cash,  £25  13  0 

"PoUcy  duty, 026 

£25  15  6 
"Note. — The  discount  will  be  forfeited  in  default  of  prompt 
payment  on  the  8th  of  February." 

*Thi8  account,  it  will  be  observed,  is  made  out  [473 
exactly  as  if  there  had  been  a  fresh  slip  initialed  in  January 
and  the  stamp  had  been  duly  procured  by  the  defendants. 
For  some  reason  not  explained,  actual  payment  was  not 
made  by  Patten  &  Co.  till  the  13th  of  March,  on  which  day 
they  paid  the  amount  to  Eames  &  Co.  by  a  check  payable 
to  defendants'  order.  Eames  &  Co.,  by  virtue  of  an  author- 
ity which  they  had  from  the  defendants,  indorsed  that  check 
and  received  the  money.  These  facts  are  very  strong  evi- 
dence that,  as  between  Lames  and  Patten,  it  was  understood 
that  the  company  had  undertaken  the  duty  of  preparing  the 
policy.  The  defendants  never  did  prepare  or  execute  any 
stamped  policy.  The  Lizzy  was  totally  lost,  and  then  the 
defendants  refused  to  execute  any  policy  or  to  pay  the 
insurance. 

The  main  contention  of  the  defendants  was,  that  the  plain- 
tiffs could  not  recover  unless  the  court,  in  direct  contraven- 
tion of  30  Y  ict.  c.  23,  ss.  7  and  9  permitted  the  plaintiffs  to 
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make  available  a  contract  for  marine  insurance  not  expressed 
in  a  stamped  policy ;  and  on  the  pleadings  as  they  stood  at 
the  trial  this  was  the  case.  Bnt  the  learned  judge  was  of 
opinion,  and  we  think  quite  correctly,  that,  if  by  any 
amendment  the  pleadings  could  be  made  such  as  to  enable 
the  plaintiffs  to  recover  for  the  breach  of  the  defendants' 
duty  without  contravening  the  statute,  that  amendment 
should  be  made. 

He  asked  the  jury  three  questions : 

1st.  Did  the  defendants  authorize  Eames  to  issue  sl^ps, 
and  accept  risks,  and  receive  premiums  ? 

2d.  Did  the  defendants,  by  approving  the  circular,  and 
the  authority  which  they  gave  to  Eames  to  issue  slips  and 
accept  risks  and  premiums,  give  the  plaintiffs  reasonable 
ground  to  believe,  and  did  the  plaintiffs  believe,  that  if  the 

Elaintiff  s  paid  the  premium  and  stamp  on  a  slip  initialed  by 
lames,   they,   the   defendants,   would    issue    a   policy  in 
accordance  with  the  slip  1 

3d.  Were  the  plaintiffs  prevented  by  the  conduct  of  the 
defendants  from  msuring  elsewhere  ? 

The  jury  found  for  me  plaintiffs,  and  the  verdict  was 
entered  for  £1,000,  subject  to  the  leave  already  mentioned. 
I  have  come  to  the  conclusion  that  the  plaintiffs  may  in 
this  case  recover  without  infringing  the  existing  revenue 
474]  laws.  In  Marsden  v.  *JieidX')  the  Court  of  King's 
Bench  decided  that  the  then  Stamp  Acts  forbade  them  to 
look  at  the  slip  for  any  purpose.  In  that  case  the  defence 
was  that  a  material  representation  was  made  to  the  first 
underwriter  to  induce  him  to  subscribe,  which  representa- 
tion, the  defendants  contended,  was  to  be  taken  to  have  been 
made  to  all  the  rest  of  the  underwriters,  wlio  acted  on  the 
credit  of  that  first  underwriter,  without  the  necessity  of 
repeating  it  to  each.  It  is  obvious  that  the  underwriter  who 
was  the  first  in  this  sense,  was  the  first  underwriter  who 
agreed  to  subscribe  and  first  initialed  the  slip,  not  the  one 
'who  first  signed  the  policy;  but  the  court  thought  them- 
selves bound  to  hold  tlie  contrary. 

A  subsequent  statute,  54  Geo.  3,  c.  144,  provided  for  the 
stamping  of  slips;  but  I  believe  that  slips  never  were  in 

Eractice  stamped,  though  that  act  remained  on  the  statute 
ook  till  30  A^ict.  c.  23.  The  whole  of  the  Stamp  Acts  were, 
as  far  as  related  to  marine  insurance  repealed  by  30  Vict, 
c.  23,  and  therefore  we  need  not  inquire  whether  the  mon- 
strous injustice  done  in  Marsden  v.  Beid  (')  was  really- 
forced  upon  the  King' s  Bench  by  the  then  Stamp  Acts.     It 

Q)  3  Eadt,  672. 


.Vol.  VIII.]  TRINITY  TERM,  XXXVI  VICT.  87 

Fisher  v.  Liverpool  Marine  Insurance  Co.  1878 


has  been  determined  on  the  construction  of  the  now  existing 
act,  that,  though  the  slip,  being  a  contract  for  insurance  not 
expressed  in  a  stamped  policy,  is  void  as  a  contract,  and  as 
such  not  admissible  in  evidence,  it  is  admissible  for  other 

?urposes :  see  lonides  v.  Padflc  Insurance  Co.  Q) ;  Cory  v. 
^oMon  (*) ;  I/ishman  v.  Northern  Maritime  Insurance 
Co.  (•). 

In  the  case  now  before  us  Patton  &  Co.,  as  brokers  to 
the  plaintiffs,  had  undertaken  a  duty  to  use  due  care  and 
diligence  about  procuring,  making,  and  completing  the 
insurance  for  them. 

When  a  slip  is  initialed  the  contract  is  binding  in  honor, 
but  not  in  law  ;  and  the  broker's  duty  requires  him  to  take 
the  further  steps  to  procure  it  to  be  made  binding  in  law. 
Por  this  purpose  it  is  necessary  that  the  policy  should  be 
drawn  up  on  stamped  paper,  and  the  brokers  have  to 
advance  tne  stamp  and  see  that  the  policy  is  properljr  drawn 
up,  and  then  to  take  care  that  within  a  reasonable  time  the 
matter  is  concluded. 

The  broker  does  not  undertake  that  the  underwriter  who 
has  initialed  the  slip  shall  sign  the  policy,  though  that  is  the 
way  in  *which,  in  the  great  majority  of  cases,  the  matter  [475 
is  concluded ;  and  as  soon  as  the  underwriter  has  signed,  the 
premiums  are,  as  between  the  assured  and  the  underwriters, 

IDaid ;  the  underwriter  taking  in  satisfaction  of  them  the 
)roker'  s  personal  promise  to  pay  at  the  end  of  the  custom- 
ary period,  subject  to  the  customary  deductions.  But  if 
the  underwriter  refuses  to  sign,  there  is  no  mode,  either  at 
law  or  in  equity,  to  force  him  to  do  so.  The  matter,  in  that 
case,  is  concluded  by  this  breach  of  honor  on  the  part  of  the 
underwriter ;  and  if  the  broker  has  used  due  diligence  to 
bring  it  to  a  conclusion,  either  one  way  or  the  other,  within 
a  reasonable  time,  he  has  done  his  duty. 

If  the  broker  has  been  negligent,  and,  in  consequence,  the 
final  conclusion  of  the  matter  has  been  unreasonably  delayed, 
the  broker  is  responsible  to  his  principal  for  the  damage  sus- 
tained through  that  delav.  That  damage  must  depend  on 
circumstances ;  if,  notwithstanding  the  delay,  the  risk  will 
be  still  taken  by  other  underwriters  at  the  same  premiums, 
the  damage  would  generally  be  nothing ;  if  the  risk  was  still 
insurable,  but  at  an  enhanced  premium,  the  measure  of 
damages  would  generally  be  the  increase  of  the  premium ; 
but  if,  in  consequence  of  the  delay,  news  of  the  loss  had 
come,  or  for  any  other  reason,  the  risk  was  no  longer  insur- 
ed) Law  Rep.,  7  Q.  B.,  617,  in  Ex.  Ch.  («)  Law  Rep.,  7  Q.  B.,  804. 

(»)  Law  Rep.,  8  C.  P.,  216. 
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able,  the  damage  would  generally  be  the  amount  which 
would  have  been  recoverable  if  a  stamped  policy  had  been 
duly  executed  within  a  reasonable  time. 

In  order  to  prove  the  case  against  the  broker,  it  would  be 
necessary  to  give  in  evidence  the  slip,  not  for  the  purpose 
of  enforcing  it  as  a  contract  of  insurance,  but  for  the  collate- 
ral purpose  of  showing  that  the  broker  had  not  used  due 
diligence  in  bringing  the  matter  to  a  conclusion  within  a 
reasonable  time,  so  that  the  principal  might  be  insured  else- 
where if  this  underwriter  did  not  insure  him  ;  and  I  think, 
on  the  authority  of  the  cases  above  cited,  the  slip  is  admis- 
sible for  such  a  purpose. 

Then  it  seems  to  me  that  on  the  usage  stated  in  Xenos  v. 
Wickham  (*),  and  followed  in  this  case,  the  eflfect  of  giving  to 
a  company  a  request  slip,  or  copy  slip,  and  of  the  company 
accepting  it,  is  that  the  company, — by  what  I  consider  a 
f  resn  an-an^ement,  no  part  of  tne  contract  made  by  initialing 
476]  the  slip, — take  on  *themselves  that  which  would  other- 
wise be  the  duty  of  the  broker,  viz.,  to  use  due  skill  and 
diligence  about  preparii^  the  policy  properly  and  bringing 
the  transaction  as  regards  the  company' s  subscription  to  a 
conclusion  in  a  reasonable  time.  And  for  this  undertaking 
the  mere  fact  that  they  were  trusted  with  that  duty  would 
be  a  sufficient  consideration. 

I  do  not  think  that  the  company  bv  this  acceptance  of  the 
request  slip  promises  to  execute  the  policy ;  that  it  had 
already  done  by  initialing  the  slip,  and  the  acceptance  of  the 
request  slip  carries  that  contract  no  further.  But  I  think  it 
does,— by  what,  when  the  practice  first  begun,  must  have 
been  in  each  case  an  express  subsequent  agreement,  and 
what  I  think  still  is  a  subsequent  agreement,  though  now  a 
usual  one, — take  upon  itseli  a  responsibility  precisely  co- 
extensive with  that  which  the  broker  would  otherwise  have 
undertaken.  If  the  company  at  once  returns  the  request 
slip,  and  without  any  delay  informs  the  assured  that  it  will 
not  execute  a  policy  though  bound  in  honor  so  to  do,  I  do 
not  think  that  any  action  would  lie  against  it.  The  assured 
would  then  be  at  liberty  to  insure  elsewhere.  But  if  the 
company  is  guilty  of  unreasonable  delay  the  damages  to 
which  it  would  be  liable  would,  I  think,  be  just  the  same 
as  the  broker  would  have  been  liable  to  if  he  had  been 
guilty  of  the  same  delay.  And  I  see  nothing  inconsistent 
with  the  objects  of  the  revenue  laws  in  enforcing  a  contract 
to  pay  the  government  for  the  stamp.  Nor  do  I  see  any 
reason  why  we  should  strain  to  turn  the  second  independent 

0  H  C.  B.  (X.S.),  at  p.  438. 
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contract  into  a  part  of  the  first,  in  order  to  bring  the  same 
within  the  letter  of  the  statute  if  it  is  not  within  ite  spirit. 

In  the  present  case  I  think  that  the  evidence  and  the 
answer  of  the  jury  to  the  first  question  put  by  my  Brother 
Brett  would  prove  a  count  framed  6n  the  undertakmg  of  the 
defendants  to  use  due  skill  and  diligence  in  framing  a 
stamped  policy  in  conformity  with  the  recjuest  slip,  and 
bringing  Uie  transaction  to  a  conclusion  within  a  reason- 
able time  either  by  executing  or  repudiating  that  policy. 
And  I  tMnk  that  the  evidence  and  the  answers  of  the  jury 
to  the  second  and  third  questions  show  a  breach  of  that  duty, 
and  damage  sustained  by  the  plaintiffs,  justifying  the  ver- 
dict for  £1,000.  And  I  think  tnat,  by  giving  effect  to  that 
verdict,  we  should  not  transgress  30  Vict.  c.  23,  as  we  should 
neither  treat  the  contract  *for  assurance  contsuned  on  [477 
the  slip  as  valid,  nor  make  it  available  at  law  as  a  policy, 
but  merely  receive  it  in  evidence  for  the  collateral  purpose 
of  showing  the  duty  which  the  defendants  took  upon  them- 
selves and  neglected. 

I  think,  therefore,  that  the  rule  should  be  discharged ;  but, 
as  the  majority  of  the  court  are  of  a  different  opinion,  it 
must  be  made  absolute. 

Archibald,  J.  I  am  about  to  deliver  the  judgment  of 
my  Brother  Quain  and  myself. 

The  question  in  this  case  is  whether  upon  the  facts,  and 
assuming  the  necessary  amendment  made,  the  plaintiffs  are 
under  any  form  of  declaration  entitled  to  recover,  notwith- 
standing the  provisions  of  30  Vict.  c.  23. 

The  facta  as  proved  are  fully  set  forth  in  the  judgment  of 
my  Brother  Blackburn,  and  it  is  unnecessary  therefore  to 
repeat  them  in  detail. 

Those  which  are  the  most  material  relate  to  the  difference, 
in  regard  to  the  preparation  of  the  stamped  policy,  between 
the  usage  in  the  case  of  private  underwriters  and  that  which 
prevails  in  the  case  of  insurance  companies.  In  the  former 
case,  after  the  slip  has  been  initialed,  the  usage  is  for  the 
broker  of  the  assured  to  advance  the  stamp,  draw  up  the 

Solicy  on  stamped  paper,  and  present  it  to  the  different  un- 
erwriters  for  execution.  But  in  the  case  of  an  insurance 
company,  after  the  slip  has  been  initialed  by  an  agent  of 
the  company  it  is  retained  by  the  broker  of  the  assured,  and 
a  copy  of  it  is  then  sent  to  the  company  by  the  broker,  in 
order  to  enable  the  company  to  prepare  the  policy.  The 
policy  is  then  drawn  upon  stamped  paper  by  the  company, 
who  themselves  advance  the  stamp  and  execute  the  policy, 
ready  to  be  delivered  to  the  assured  or  his  broker.  The 
7  ExG.  Eep.]  12 
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duty  of  the  broker  of  the  assured  in  ordinary  cases,  and  the 
measure  of  damages  for  any  breach  of  it,  are  well  estab- 
lished and  understood  ;  and  if  the  evidence  in  this  case  satis- 
fied us  that  a  precisely  analogous  duty,  unconnected  with 
and  separate  from  a  promise  to  execute  the  policy,  was  un- 
dertaken by  the  defendants'  company,  we  snould  have  no 
doubt  that  the  consequences  of  a  breach  of  duty  by  the 
company  would  be  similar  to  those  of  a  breacn  by  the 
478]  broker.  It  appears  to  us  also,  that  *inasmuch  as  the 
slip,  though  invalid  as  a  contract,  would  be  admissible  in 
evidence  lor  the  collateral  purpose  (see  lonides  v.  Pacific 
Insurance  Co.  (*) ;  Cory  v.  PaMon  (')  of  establishing  the  ex- 
istence and  the  breach  of  such  a  duty,  the  plaintiffe  would, 
if  the  declaration  could  be  made  to  assume  such  a  shape,  be 
entitled  to  recover.  Indeed,  this  seems  to  us  to  be  the  only 
conceivable  form  of  declaration  upon  which,  if  at  all,  the 
defendants  can  be  rendered  liable ;  for  30  Vict.  c.  23,  ex- 
pressly renders  invalid  any  *' contract  or  agreement  for  sea 
insurance,  unless  it  be  expressed  in  a  policy"  (in  which.also 
certain  prescribed  particulars  must  be  specified),  and  pro- 
hibits its  being  ''pleaded,  or  given  in  evidence,  or  admitted 
in  any  court  to  Be  good  or  available  in  law  or  in  equity, 
unless  duly  stamped,"  i.  e.,  stamped  before  being  signed  or 
underwritten  ;  so  that  no  action  can  be  directly  maintained 
upon  the  slip  itself,  which,  in  the  opinion  of  all  of  us, 
amounts  to  an  agreement  for  sea  insurance  within  the 
meaning  of  the  act :  See  per  Willes,  J. ,  in  Xenos  v.  Wick- 
ham.  (') 

It  is  abundantly  clear  that,  in  conseauence  of  the  pro- 
visions of  the  act,  the  engagement  enterea  into  by  initialing 
the  slip  cannot  be  directly  enforced  either  at  law  or  in 
equity ;  and  being  therefore  only  binding  in  honor,  it  is 
open  to  unconscientious  men  to  break  it,  unless  it  can  be 
indirectly  enforced  in  the  manner  and  on  the  grounds  sug- 
gested by  our  Brother  Blackburn  in  his  judgment.  Whether 
it  can  or  not  in  the  present  case  depends  upon  the  true  na- 
ture and  effect  of  the  usage  with  respect  to  the  preparation 
of  the  policy. 

In  the  case  of  private  underwriters  the  engagement  entered 
into  by  initialing  the  slip  must,  having  regard  to  the  course 
of  business,  be  understood  to  be  an  engagement  to  execute  a 
stamped  policy  when  it  has  been  prepared  and  presented  by 
the  broker,  in  the  case  of  insurance  companies  it  is  equally 
understood  to  be  an  engagement  to  execute  a  stamped  policy 

(»)  Law  Rep.,  7  Q,  B.,  517.  (')  Law  Rep.,  7  Q.  B.,  304. 

(3)  Law  Rep.,  2  H.  L.  at  p.  814. 
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at  some  time,  and  nnder  some  circumstances,  and  the  ques- 
tion is,  whether  it  does  not  also  import  that  the  company 
are,  on  receipt  of  the  copy  of  the  slip,  to  procure  the  stamp 
and  fill  up  the  policy. 

When  or  how  the  difference  of  usage  between  the  case  of  pri- 
vate *underwriters  and  that  of  companies  first  sprung  [479 
up  does  not  appear.  The  monopoly  of  the  two  old  companies, 
the  Royal  Ex  Aange  and  the  London  Assurance  was  done 
away  with  in  1824  by  6  Geo.  4,  c.  114 ;  and  it  may  be  that 
when  other  companies  were  first  established  for  carrying  on 
the  business  of  marine  insurance,  the  practice  as  it  exists 
between  policy  brokers  and  private  underwriters  was  in  the 
first  instance  adopted,  and  tnat  the  present  practice  of  send- 
ing a  copy  of  the  initijaled  slip  to  the  company,  in  order  that 
they,  and  not  the  broker,  might  procure  the  stamp  and  pre- 
pare as  well  as  execute  the  policy,  afterwards  came  into  use ; 
or  it  may  be  that  from  the  first  the  latter  course  was  found 
to  be  the  most  convenient.  However  this  may  be,  it  makes, 
in  our  judgment,  little  difference  to  the  question  under  con- 
sideration :  for  it  appears  to  us  that  when  this  practice  be- 
came the  fixed  and  settled  usage,  the  only  reasonable  impli- 
cation from  the  initialing  of  the  slip  on  behalf  of  a  company 
is  that  it  is  an  engagement,  not  merely  generally  to  execute 
a  binding  policy,  but  to  execute  it  in  accordance  with  the 
usual  and  accustomed  course  of  business,  including  therefore 
an  undertaking  on  receipt  of  the  copy  of  the  slip  to  procure 
a  stamp  and  fiU  up  the  policy. 

If,  then,  this  be,  as  we  think  it  is,  the  true  effect  of  the 
transaction,  the  agreement  being  one  and  entire,  and  includ- 
ing as  part  of  it  an  undertaking  to  execute  the  policy,  i.  e., 
an  agreement  for  sea  insurance,  the  statute  applies  and  pre- 
sents an  insuperable  obstacle  to  any  action  founded  on  a 
supposed  breach  of  duty  in  not  procuring  a  stamp  and  pre- 
paring a  policy,  or  in  failing  to  give  notice  within  a  rea- 
sonable tune  that  the  company  decline  to  prepare  and 
execute  it. 

It  is  contended  that  in  the  case  of  companies  there  are,  in 
fact,  two  separate  transactions :  First,  the  initialing  of  the 
slip  constituting  an  agreement  to  execute  a  policy  ;  and, 
secondly,  an  agreement  on  a  new  and  separate  considera- 
tion, upon  receipt  and  acceptance  of  the  copy  slip,  to  do  all 
that  it  is  the  duty  of  a  broker  to  do  in  the  case  of  private 
underwriters. 

We  are  unable  to  concur  in  this  view.  It  appears  to  us 
that  there  is  no  evidence  of  any  such  second  agreement, 
separate  and  distinct  from  the  agreement  which  arises  from 
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initialing  the  slip,  namely,  the  agreement  to  execute  the 
480]  policy.  In  our  opinion  *there  is  only  one  agreement, 
viz.,  that  wmch  is  to  be  implied  in  accordance  with  the  usual 
course  of  business  from  the  initialing  of  the  slip.  Not  do 
we  think  that  there  is  any  duty  cast  upon  the  company, 
separate  and  distinct  from  the  rest  of  tneir  agreement,  or 
which  bears  any  true  analogy  to  the  well-known  duty  of  a 
policy -broker.  The  copy  Sip,  sent  by  the  broker  of  the 
assured  to  the  company,  is  sent  merely  for  the  purpose  of 
enabling  the  company  to  prepare  and  fill  up  the  stamped 
policy ;  and  we  do  not  think  that  it  imposes  on  them  any 
iresh  duty  different  from  that  they  had  already  undertaken, 
or  transforms  the  company  into  brokers  for  the  assured. 

The  broker,  in  his  endeavor  to  procure  the  completion  of 
the  policy,  has  to  deal  with  third  persons  over  whose  inten- 
tions or  decision  in  the  matter  he  nas  of  course  no  control. 
If,  when  he  has  done  all  that  his  duty  in  the  matter  pre- 
scribes, the  underwriter  should  decline  to  execute  the  policy, 
the  broker  would  be  discharged,  if  within  a  reasonable  time 
he  gave  notice  of  it  to  his  employer,  in  order  that  the  latter 
might  effect  or  direct  an  insurance  to  be  effected  elsewhere. 
But  the  company,  if  any  analogous  duty  were  supposed  to 
be  incumbent  on  them,  would  certainfy  not  fulfill  it  by 
merely  preparing  si  stamped  policy  ready  for  execution  in 
their  office,  if  they  stopped  snort  of  executing  it ;  and  if  it 
were  added  to  their  supposed  duty  that  they  were,  within  a 
reasonable  time  after  they  decided  not  to  execute,  to  give 
notice  of  such  intention,  this  would  imply  a  duty  to  make 
up  their  minds  within  a  reasonable  time  whether  to  keep  or 
break  their  agreement,  a  duty  altogether  unlike  anything 
undertaken  by  a  broker. 

We  are  unable  upon  the  facts  to  find  that  there  is  any  such 
duty  undertaken  upon  a  new  consideration,  or  any  duty 
whatever  separable  from  the  contract  to  insure  in  the  usual 
and  customary  manner  ;  and  upon  the  whole,  therefore,  we 
are  of  opinion,  that  there  is  no  possible  form  of  action  under 
the  circumstances  of  this  case  which  could  be  maintained 
without  contravening  30  Vict.  c.  23. 

For  these  reasons  we  are  of  opinion  that  the  rule  to  enter 
the  verdict  for  the  defendants  must  be  made  absolute. 

jRule  absolute. 

Attorney  for  plaintiffs :  J.  McDiarmid, 

Attorneys  for  defendants :    Venn  &  Son. 
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[Law  Reports,  8  Queen's  Bench,  488.] 
May  28,  1878. 

♦Roberts,  Appellant ;  Humphreys,  Respondent.  [483 

IfUoxUaHixff  Liquorg,  8aU  of,  during  jarohthUed  ffowt — '*  Lieenging  Act,  1872,  (86  A 
86  Viet,  e.  94),  m.  24,  61,  mbs.  4 — Omu  of  Proof  of  Bxeeption  or  Excme  on  Vefm- 
datU—Bona  fidi  Bdief 

By  the  LioensiDg  Act,  1872  (86  A  86  Vict.  c.  94),  s.  24,  premises  in  which  intoxi- 
cating liqnors  are  sold  are  to  be  closed  daring  cert^  hours ;  and  "  any  person  who 
aeUs  or  exposes  for  sale,  or  opens  or  keeps  open  premises  for  the  sale  of  intoxicating 
liquors  during  the  time  that  such  premises  are  directed  to  be  closed,  in  pursuance 
of  this  section,"  is  made  liable  to  certain  penalties ;  and  in  a  subsequent  clause  it 
Is  enacted,  that  **  none  of  the  provisions  contained  in  this  section  shall  preclude 
a  person  licensed  to  sell  any  intoxicating  liquor  to  be  oonsumed  on  the  prem- 
ises from  selling  such  liquor  to  bona  Jide  travelers  or  persons  lodging  in  his 
house."  By  s.  61,  subs.  4,  "  any  exception,  exemption,  proviso,  excuse,  or  quali- 
fication, whether  it  does  or  does  not  accompany  the  description  of  the  offence  in 
this  act,  may  be  proved  by  the  defendant,  but  need  not  be  specified  or  negatived 
in  the  iofurmation,  and  if  so  specified  or  negatived,  no  proof  in  relation  to  the  mat- 
ters so  specified  or  negatived  shall  be  required  on  the  part  of  the  informant  or  com- 
plainant'* 

The  keeper  of  licensed  premises  having  been  char;^ed  with  opening  his  premises 
for  the  sale  of  intoxicating  liquors  during  prohibited  hours,  and  persons  havmg  been 
shown  to  have  been  supplied  with  liquor  on  his  premises  during  such  hours : 

Hdd,  that  the  on|is  of  showing  that  the  persons  came  within  the  exception  lay  on 
the  defendant. 

QiMgre,  whether  proof  on  the  defendant's  part  of  a  bona  Jide  though  mistaken  belief 
that  the  persons  were  travelers  would  have  been  sufiicient.  n 

Case  stated  by  Justices  of  Worcestershire,  tinder  20  &  21 
Vict.  c.  53. 

The  appellant  appeared  to  an  information  under  35  &  86 
Vict.  c.  94  (the  Licensing  Act,  1872),  charging  that  he,  being 
a  person  licensed  to  sell  intoxicating  liquors  oy  retail,  to  be 
dnink  and  *consuined  on  the  premises,  did,  on  Sun-  [484 
day,  the  1st  of  September,  1872,  at  the  parish  of  King's 
Norton,  in  the  said  county,  open  his  house  and  premises  For 
the  sale  of  intoxicating  liquors  during  the  time  such  prem- 
ises are  directed  to  be  closed,  that  is  to  say,  at  the  hour  of 
ten  minutes  past  eleven  o'  clock  in  the  forenoon  of  the  said 
day,  otherwise  than  for  a  bona  fide  traveler  or  to  persons 
lodging  in  his  house,  such  premises  being  situate  oeyond 
the  city  of  London  and  the  liberties  thereof,  and  the  parishes 
and  places  subject  to  the  jurisdiction  of  the  Metropolitan 
Board  of  Works,  and  beyond  the  four-mile  radius  of  Char- 
ing Cross  ('). 

0)  By  the  Licensing  Act,  1872  (86  which  intoxicating  liquors  are  sold  or 
A  36  'N  ict.  c.  94)  s.  24,  "  Subject  as  exposed  for  sale  by  retail  shall  be  closed 
hereinafter   mentioned,  all   premises  on    as  follows: 


•     •     • 
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2.  Upon  the  hearing  of  the  information  it  was  proved  by 
Richard  Humphreys,  superintendent  of  police,  that  at  ten 
minutes  past  eleven  o'clock  in  the  forenpon  of  the  day 
named  he  visited  the  appellant's  premises,  known  as  the 
Sherborne  Hotel  and  St.  Helena  hardens,  situate  in  the 
Sherborne  Road,  Balsall  Heath,  in  the  county  of  Worcester, 
about  200  yards  outside  the  boundary  of  the  borough  of 
Birmingham,  in  the  county  of  Warwick,  in  a  direct  line,  and 
Within  a  distance  of  400  yards  by  road ;  that  hfe  found  there 
nineteen  persons,  having  the  appearance  of  and  being,  in 
his  judgment  and  opinion,  Birmmgham  artisans  ;  and  some 
were  in  their  working  clothes.  They  were  orderly  and 
sober,  dispersed  about  the  house  and  gardens,  some  were 
seated ;  they  were  drinking  for  the  most  part  ale,  and  some 
485]  were  smoking.  The  manager  of  *the  appellant' s  estab- 
lishment informed  him  that  none  but  bona  fide  travelers 
were  admitted,  and  that  every  precaution  was  taken  to  pre- 
vent the  admission  of  persons  who  were  not  bona  fide 
travelers.  Humphreys  asked  the  men  their  names  and 
addresses ;  they  without  hesitation  and  with  one  exception 
(a  man  who  had  come  from  Oldbury,  seven  miles  distant) 
stated  in  the  presence  of  the  manager  that  they  came  from 
central  parts  of  the  town  of  Birmingham,  at  distances  vary- 
ing from  a  mile  and  three-quarters  to  two  miles  and  a  half, 
which  Humphreys  subsequently  upon  inquiry  found  to  be 
correct.  It  did  not  appear  whether  they  had  traveled  or 
were  about  to  travel  any  further,  nor  did  any  of  them  make 
assertion  to  that  effect. 

3.  Counsel  for  the  appellant  called  William  Benbow,  a 
superannuated  sergeant  of  the  Birmingham  police,  who 
deposed  that  he  was  emploved  by  the  appellant  and  was 
placed  at  the  entrance  to  the  premises  expressly  for  the 
purpose  of  preventing,  as  far  as  possible,  admission  to  the 

SThen  follow  certain  hours  on  Sundays        "  Any  conviction  for  an  offence  against 

I  week  days,  in  the  city  of  London  and  this  section   shall   be    recorded   on   the 

without  the  limits  respectively;  and  the  license  of  the  person  convicted,  unless  the 

section  then  proceeds:]  convicting   magistrate  or  justices  other- 

"  Any  person  who  sells  or  exposes  for  wise  direct, 
sale,  or  opens  or   keeps   open   premises        "  None  of  the  provisions  contuned  in 

for  the  sale  of  intoxicating  liqaors  dur-  this    section    shall     preclude    a    person 

ing  the   time    that    such    premises    are  licensed  to  sell  any  intoxicating  liquor 

directed  to  be  closed  by  or  in  pursuance  to  be   consumed   on  the  premises   from 

of  this  section,  or  during  such  time  as  selling   such   liquor   to    bona  fide  trav- 

aforesaid  allows  any  intoxicating  liquors  elers  or  to  persons  lodging  in  his  house, 

to  be  consumed  on  such  premises,  shall  .  .  .  ." 

for  the  first  offence  be   liable  to  a  pen-         Sect.  61,  subs.  4,  is  set  out  in  par.  6  of 

alty  not   exceeding  £10,   and    for    any  the  case, 
subsequent  offence  to  a  penalty  not  ex- 


ceeding £20. 
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appellant' s  premises  during  prohibited  hours  of  any  other 
than  bona  jide  travelers ;  and  acting  on  the  appellant' s 
orders,  he  questioned  all  persons  applying  for  admission  as 
to  whence  and  the  distance  they  nad  come ;  that  four  of 
them  told  him  that  they  had  come  from  Leicester  on  the 
night  previous  and  had  come  that  morning  from  Aston, 
three  miles  off ;  others  from  Walsall,  one  from  Oldbury,  and 
some  from  the  farther  side  of  the  town  of  Birmingham,  and 
no  one  was  admitted  who  did  not  state  that  h.e  had  come 
more  than  three  miles ;  and  any  one  who  had  given  such 
answers  as  were  given  to  Humphreys  would  nave  been 
refused  admittance  ;  and  that  admittance  was  refused  to  all 
those  whose  answers  to  his  inquiries  were  unsatisfactory. 

It  appeared  that  two  notices  in  large  type  were  posted, 
one  at  the  entrance  and  the  other  in  a  conspicuous  place 
within  the  premises,  to  the  effect  that  none  but  travelers 
were  admitted.  The  appellant's  manager  gave  similar  evi- 
dence, and  deposed  that  he  in  his  turn  questioned  the  per- 
sons applying  for  refreshment,  and  did  not  supply  them 
unless  their  answers  were  satisfactory. 

4.  Upon  this  evidence  the  appellant' s  counsel  contended, 
on  the  authority  of  Taylor  v.  Humphreys  (*),  Peache  v.  Col- 
Toan  (■),  Peplow  *v.  Richardson  (*),  Davis  v.  Scrace  (*)  [486 
Morgan  v.  Hedger  O,  and  Copley  v.  Burtoji  (*),  that  the 
onus  of  proof  that  tne  persons  were  not  bona  flas  travelers 
rested  upon  the  complainant ;  that  the  distances  which  the 
persons  nad  come  constituted  them  bona  fide  travelers ;  that 
the  appellant  had  used  due  diligence  and  exercised  every 
reasonable  precaution  to  prevent  an  infraction  of  the  law, 
and  that  was  all  that  could  be  required  of  him ;  and  that  it 
was  impossible  further  to  test  the  truth  or  falsehood  of  the 
representations  which  the  men  had  made. 

5.  The  justices  were  of  opinion :  first,  that  the  persons 
found  on  the  premises  were  not  all  bona  fids  travelers; 
secondly,  that  masmuch  as  upon  certain  misrepresentations 
made  by  persons  who  were  not  bona  fide  travelers  intoxicat- 
ing liquors  had  been  obtained  by  them,  sufficient  diligence 
had  not  been  used.  That  the  cases  cited  were  not  appli- 
cable to  the  present  case,  as  although  it  had  been  ruled 
before  the  Licensing  Act,  1872,  that  the  onus  of  proving  that 
the  persons  found  on  the  premises  were  not  within  the 
exception  rested  on  the  complainant,  that  act  had  by  the 
4th  paragraph  of  s.  51  materially  altered  the  law  in*  that 

(»)  17  C.  B.  (N.S.)  639 ;  84  L.  J.  (M.C.)  1.         (■»)  Law  Rep.,  4  C.  P.,  172. 
(«)  Law  Rep.,  1  C.  P.,  324.  ^  Law  Rep.,  6  C.  P.,  485. 

(»)  Law  Rep.,  4  C.  P.,  168.  («)  Law  Rep.,  5  G.  P.,  489. 
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respect.  It  enacts,  that  "  any  exception,  exemption,  proviso, 
excuse,  or  qualification,  whether  it  does  or  does  not  accom- 
pany the  aescription  of  the  offence  in  this  act,  may  be 
?)roved  by  the  deiendant,  but  need  not  be  specified  or  nega- 
ived  in  tne  information ;  but  if  so  specified  or  negatived,  no 
proof  in  relation -to  the  matters  so  specified  or  negatived 
shall  be  required  on  the  part  of  the  informant  or  complainant ; 
and  in  all  cases  of  summary  proceedings  under  this  act  the 
defendant  and  his  wife  shall  be  competent  to  give  evidence." 

6.  In  the  present  case  the  exception  was  in  favor  of  bona 
fide  travelers ;  it  was  specified  in  the  information ;  it  was 
not  required  to  be  negatived  on  the  part  of  the  informer. 
The  deiendant  was  at  liberty  to  prove  it  if  he  could,  but  in 
the  opinion  of  the  justices  he  had  failed  to  do  so. 

They  therefore  convicted  him  in  the  penalty  of  £5  and 
costs. 

April  30  and  May  28.  Poland^  for  the  appellant.  The 
487j  justices  were  *wrong,  and  acted  contrary  to  the  deci- 
sion in  Taylor  v.  Humphries  ('),  as  explained  by  Dams 
V.  Sorace  (")  under  11  &  12  Vict.  c.  49,  s.  1,  and  11  &  12  Vict. 
c.  43,  s.  14. 

[Blackburn,  J.  In  those  cases  the  clause  in  the  statute 
(11  &  12  Vict.  c.  49,  s.  1)  creating  the  offence  excepted  trav- 
elers in  the  description  of  the  offence ;  moreover,  the  lan- 
guage of  s.  61,  subs.  4,  is  much  wider  than  the  language  in 
s.  14  of  11  &  12  Vict.  c.  48,  and  was  intended  to  have  a  much 
wider  effect  than  had  been  given  by  the  decisions  in  the 
Common  Pleas  to  s.  14.] 

It  could  never  have  been  the  intention  of  the  legislature 
that  a  man,  who  innocentiy  admits  a  person  believing  him 
to  be  a  traveler,  or  who  has  been  tricked  into  admitting  him 
by  false  statements,  should  be  subject  to  punishment. 

[Archibald,  J.  The  statute  says  licenced  premises  shall 
not  be  kept  open  during  certain  hours.  The  policy  of  the 
act  is  to  prevent  the  evasion  of  its  enactments  which  had 
occurred  under  the  old  acts.  The  innkeeper  is  to  open  his 
house  at  his  peril. 

Blackburn,  J.  No  question  as  to  honafl^s  is  raised  on  the 
case  or  left  to  us.  If  the  innkeeper  has  been  tricked  into  com- 
mitting an  offence  the  magistrates  would  mitigate  the  penalty.  ] 

By  s.  67  the  smallest  mitigation  is  20^.  At  common  law 
an  innkeeper  is  indictable  if  he  refuses  to  receive  travelers  : 
Hex  V.  Ivens  (').  And  this  was  adverted  to  by  the  Court  of 
Common  Pleas  in  the  cases  already  cited  ;  and  in  Morgan  v. 

{')  n  C.  B.  (N.S.),  539;  34  L.  J.  (M.C.),  1.  {«)  Law  Rep.,  4  C.  P.,  172. 

O  7  C.  «k  P.,  213. 
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Hedger  (')  and  Copley  v.  Burton  (")  the  court  adhered  to  their 
f  onner  decisions ;  and  in  the  latter  case  intimated  an  opinion 
that  the  bona  fides  of  the  innkeeper  was  material  to  the 
question. 

[Blackburn,  J.  Assuming  that  the  clause,  in  s.  24, 
that  none  of  the  provisions  shall  preclude  a  man  from  selling 
liquor  to  bona  fide  travelers,  means,  to  persons  whom  he 
bona  fide  believes  to  be  travelers,  still  by  subs.  4  of  s.  61,  the 
burden  is  on  the  appellant  to  prove  this,  and  it  does  not 
appear  from  the  case  that  he  attempted  to  prove  it.] 

The  case  must  be  remitted  to  the  justices  to  find  this  as  a  fact. 

Willis^  for  the  respondent. 

*[Blackburn,  J.  We  are  all  agreed  that,  persons  [488 
being  found  in  the  appellant's  house  supplied  with  liquor 
during  the  prohibited  hours,  the  onus  is  on  the  appellant 
to  show  that  thev  come  within  the  exception.  The  question 
which  we  are  not  agreed  upon  and  which  we  wished  argued, 
is,  how  far  an  honest  but  mistaken  belief  is  a  defence ;  and, 
secondly,  how  far  this  belief  appears  on  the  statement  of  the 
case  to  have  been  established.  J 

It  must  be  admitted  that  the  case  does  not  find  the  fact 
either  way.  But  belief  has  nothing  to  do  with  the  matter ; 
the  exception  is  that  the  persons  supplied  are  bona  fide 
travelers,  and  it  lies  on  the  appellant  to  prove  this,  which 
he  failed  in  doing.  The  offence  is  keeping  the  house  oj)en 
during  prohibited  hours ;  and  there  are  many  cases  in  which 
a  person  may  be  guilty  of  infringing  a  statute  without  any 
mens  rea :  Morwsn  v.  Porter  (•) ;  Hvdson  v.  MacRae  (*). 

Poland^  in  reply,  cited  Hearne  v.  Oarton  (*),  that  a 
guilty  knowledge  is  necessary  to  constitute  the  offence ;  and 
Pmuno  V.  MicJiardson  (•),  as  to  what  is  a  bona  fide  traveler. 

JoLACKBUBN,  J.  The  present  information  is  under  35  & 
36  Vict.  c.  94,  which  repeals  11  &  12  Vict.  c.  49 ;  but  to  a 
certain  extent  the  enactments  of  the  two  statutes  agree.  By 
s.  1  of  the  old  act,  the  sale  of  beer,  &c.,  was  prohibited 
during  certain  hours  of  Sunday,  except  as  refreshment  for 
travelers.  There  the  exception  was  engrafted  on  the  descrip- 
tion of  the  offence ;  and  under  this  section  there  were  several 
decisions  in  the  Court  of  Common  Pleas,  that  the  burden  of 
proof  lay  on  the  prosecutor  of  negativing  the  exception,  and 
showing  that  the  persons  supplied  with  liquor  were  not 
travelers ;  and  in  one  case  they  intimated  that  the  belief  of 
the  appellant  was  material,  and  that  he  could  not  commit 

Q)  Jaw  Rep.,  6  0.  P.,  485.  (*)  4  B.  A  S.  686;  88  L.  J.  (M.C.),  66. 

(«)  Law  Rep.,  6  C.  P.,  489.  (*)  2  E.  A  E.  66 ;  28  L.  J.  (M.C),  216. 

O  7  C.  B.  (N.S.),  641 ;  29  L.  J.  (M.C),  (•)  Law  Rep.,  4  C.  P.,  168. 
218. 
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tte  offence  unless  lie  knowingly  kept  his  house  open  for 
others  than  travelers  (*).  We  need  not  inquire  in  the  present 
case,  whether  those  cases  were  or  were  not  rightly  decided. 
The  decisions,  no  doubt,  put  ffreat  difficulty  m  the  way  of 
enforcing  the  act,  aiid  enaoled  the  persons  licensed  to  Keep 
489]  open  their  houses  with  *impunity  during  the  prohib- 
ited hours.  Accordingly,  the  new  act  alters  altogether  the 
description  of  the  offence  in  s.  24,  introducing  the  exception 
in  a  subsequent  clause.  By  the  first  clause,  therefore,  the 
offence  is  made  to  be  the  keeping  open  of  the  house  at  all 
during  the  prohibited  hours ;  and  a  subsequent  and  distinct 
sentence  says  that  this  shall  not  preclude  the  sale  of  liquor 
to  bona  ftae  travelers.  Thus  the  offence  is  created  by  the 
one  part,  and  a  ground  of  defence  is  given  by  the  subsequent 
part,  which  according  to  all  rules  of  pleading  must  be 
pleaded  by  the  defendant.  But  the  act  does  not  stop  there ; 
by  subs.  4  of  s.  61,  it  is  enacted  that  "any  exception, 
exemption,  proviso,  excuse,  or  qualification,  whether  it  does 
or  does  not  accompany  the  description  of  the  offence  in  this 
act,  may  be  proved  by  the  defendant,  but  need  not  be  speci- 
fied or  negatived  in  the  information,  and  if  so  specified  or 
negatived,  no  proof  in  relation  to  the  matters  so  specified  or 
negatived  shall  be  required  on  the  part  of  the  informant  or 
complainant. ' '  This  enactment  certainly  seems  to  be  pointed 
against  the  decisions  of  the  Court  of  Common  Pleas  with 
regard  to  s.  14  of  Jervis'  s  Act  (11  &  12  Vict.  c.  43),  and  to 
make  it  incumbent  on  the  defendant  to  prove  anv  exception 
in  his  favor.  The  magistrates  therefore  rightly  held  that  it 
la^^  on  the  defendant  to  prove  that  the  persons  supplied 
with  liquor  were  bana  fide  travelers ;  and  the  ma^strates 
having  found  as  a  fact  that  they  were  not  all  bona  fide  trav- 
elers, the  defendant  failed  in  proving  the  exemption  in  his 
favor  to  its  full  extent.  But,  inasmuch  as  the  Court  of 
Common  Pleas  rested  their  decisions  partly  on  the  ground 
that  an  innkeeper  was  bound  to  receive  travelers,  and  seem 
to  have  considered  that  the  boTia  fide  belief,  on  the  part  of 
the  innkeeper,  that  the  persons  supplied  with  refreshment 
were  travelers,  would  prevent  him  from  being  liable,  I  will 
not,  on  the  case  as  now  stated,  decide  whether  such  belief  is 
sufficient  excuse ;  though  the  inclination  of  my  opinion  is 
that  it  is  not.  For  supposing  an  honest,  though  mistaken, 
belief  to  be  an  excuse,  the  burden  of  proving  this  lies  on  the 
defendant,  and  he  ought  to  have  proved  it,   and  in  the 

E resent  case  there  is  evidence  either  way.     The  magistrates 
ave  not  found  as  to  the  appellant's  bona  fides  at  all,  and 

{})  See  Cophy  v.  Burlon,  Law  Rep.,  5  C.  P.,  489, 
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as  it  lay  on  the  appellant,  my  impression  is,  the  magistrates 
not  having  found  either  way,  that  the  appellant  did  not 
raise  the  point  or  *require  it  to  be  found.  My  Bro-  [490 
ther  Quain  thinks  differently  as  to  the  materiality  of  the  ap- 
pellant' s  belief,  and  the  case  will,  therefore,  be  remitted  to  the 
justices  to  find,  on  the  evidence  alreadv  before  them,  or  upon 
iresh  evidence,  whether  the  defendant  nad  a  bonaflde^  though 
mistaken,  belief  that  all  the  persons  were  bona  fide  travelers. 
Quain,  J.  I  quite  agree  that  under  the  new  act  the  bur- 
den of  proof  of  anv  excuse  lies  on  the  defendant.  On  look- 
ing over  the  case,  1  cannot  say  whether  or  not  the  magistrates 
were  of  opinion  that  the  appellant  honestly  believed  that  all 
his  guests  were  bona  fide  travelers  ;  they  only  find  that  the 
appellant,  in  their  opinion,  had  failed  to  prove  that  all  the 

Sersons  were  bona  fide  travelers ;  and  I  think  after  the 
ecisions  in  the  Court  of  Common  Pleas,  it  is  very  important 
that  we  should  decide  this  point  upon  a  case  properly  raising 
it ;  and  the  case  should  therefore  go  back  to  nave  this  found. , 

Archibald,  J.  It  may  be  doubtful  whether  a  bona  fide 
belief  on  the  part  of  the  innkeeper  that  the  persons  were 
travelers,  is  sufficient  excuse ;  but  before  proceeding  to 
decide  this  it  will  be  as  well  to  have  the  case  clear  upon  the 
point.  Having  regard  to  the  fact  that  the  burden  of  alleging 
and  proving  any  excuse  lies  on  the  appellant,  whether  such 
a  boTia  fide  belief  is  sufficient  is  a  grave  question  and  vdU 
make  the  decision  very  important.  I  therefore  keep  my 
mind  open  on  the  point,  though  at  present  I  am  rather  in- 
clined to  think  that  the  only  excuse  open  to  the  defendant 
is  to  prove  that  the  persons  were  actually  bona  fide  travelers. 

Per  Curiam,  lie  case  wiU  be  remitted  to  the  justices 
with  the  expression  of  the  opinion  of  the  court. 

The  following  was  the  formal  order  with  which  the  case 
was  remitted : 

.  The  court  is  of  opinion  that  the  onus  of  proof  is  upon  the 
defendant.  The  case  is  remitted  for  the  justices  to  determine, 
as  a  question  of  fact,  whether  the  defendant  had  an  honest 
thoughi  mistaken,  belief  that  the  persons  were  all  bona  fide 
travelers.  If  the  justices  find  in  the  affirmative,  the  case  is 
to  be  returned  to  the  court,  who  will  then  decide  whether 
such  belief  does  or  does  not  constitute  a  good  defence. 
Otherwise,  conviction  to  be  affirmed. 

Case  remitted  accordingly. 

Attorneys  for  appellant :  Oamlen  &  Son,  for  W,  Cottrell, 
Birmingham. 

Attorneys  for  respondent :  Miller  <6  Gane,/or  T.  H,  Gem, 
Birmingham, 
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Jones  and  Wife  v.  Cuthbertson.* 

Pariiet  to  Action — Husband  and  Wife — Money  borrowed  for  Wifis  §eparaie  Ute. 

A  married  woman  had  freehold  and  leasehold  property  devised  to  her  separate 
use,  and  she  being  desirous  of  buildinff  and  repairing  some  cottages  upon  part  of  it, 
and  her  husband  wanting  to  pay  off  a  debt,  it  was  arranged,  under  the  ad'dce  of  the 
defendant,  their  solicitor,  that  a  loan  of  £550  should  be  raiaed  by  the  mortgage  of 
the  wife's  property,  and  the  deposit  of  two  policies  of  the  husbana  of  j£600  each  on 
the  life  of  tlie  husoand  and  wife  respectiyely.  Tlie  mortgage  was  executed  by  hus- 
band and  wife,  and  the  husband  covenanted  for  the  repayment  of  the  loan.  The 
money  was  to  be  advanced  by  installments,  and  a  joint  authority,  signed  by  hus- 
band and  wife,  was  given  to  the  defendant  to  receive  the  first  installment  from  the 
mortgagees.  He  received  it  and  paid  the  husband's  debt,  but  he  claimed  to  retain  the 
balance  for  a  debt  due  to  him  from  the  husband.  An  action  waa  then  brought  by 
r  the  husband  and  wife  for  the  balancei: 

IMdf  affirming  the  judgment  of  the  Court  of  Queen's  Bench,  that,  on  the  facts, 
the  joint  action  could  be  maintained. 

Appeal  from  the  decision  of  the  Court  of  Queen' s  Bench, 
making  absolute  a  rule  to  enter  a  verdict  for  the  T)laintiflf8.(*) 

The  declaration  was  by  Thomas  Jones  and  Enoda  Celia, 
his  wife,  for  money  payable  by  the  defendant  to  the  plain- 
tiffs, for  money  received  by  the  defendant  for  the  use  of  the 
husband  and  wife,  in  right  of  the  wife  alone,  she  being  then 
entitled  to  the  same  for  ner  sole  and  separate  use,  free  from* 
and  independent  of  her  husband,  and  for  the  recovery  of 
which  she  had  a  right  to  sue  the  defendant;  claim  £70 
8^.  7d. 

Pleas :  Never  indebted,  and  payment ;  on  which  issue  was 
joined. 

At  the  trial  at  the  Glamorganshire  Spring  Assizes,  1871, 
before  Mellor,  J.,  the  following  were  the  facts  proved :  The  * 
plaintiffs  reside  in  the  town  of  Neath ;  they  were  married  on 
the  9th  of  May,  1869;  no  settlement  was  at  any  time  made 
on  the  marriage!  The  defendant  is  a  solicitor  in  the  same 
town. 

Before  and  at  the  time  of  the  marriage,  William  Hopkins, 
the  father  of  the  female  plaintiff,  was  seised  of  certain  par- 
505]  eels  of  *land  with  houses  erected  thereon,  situate  in 
the  town  of  Swansea,  for  the  lives  of  certain  persons  still 
surviving,  and  a  term  of  years,  and  was  also  possessed  of 
certain  parcels  of  land,  with  certain  buildings  erected  there- 

*  Affirming  1  Eng.  Rep.,  262.  (')  Law  Rep^,  7  Q.  B.,  218. 


i 
» 


VoL  Vin.]  TRINITY  TERMJ^^^XV^  VICT.  101 

*        Jones  Y.  Cathber&on.     .  -  1873 

on,  situate  in  the  town  of  Neath,  for  a'  terrry  of  years  still 
unexpired.  "      -     • 

William  Hopkins,  by  his  will  dated  the  18th  of  May;  1838, 
gave,  devised,  and  bequeathed,  all  his  real  and  persotisl  es- 
tate unto  his  daughter  (then  Rhoda  Celia  Hopkins)  f  of  her 
own  use,  and  declared  that  the  real  and  personal  estate,  dd-* 
vised  and  bequeathed  to  his  daughter,  should  be  for  her  sole 
and  separate  use,  free  from  the  control,  debts,  and  engage- 
ments of  any  husband ;  and  he  appointed  her  sole  executrix. 

The  testator  died  on  the  24th  of  February,  1870,  without 
altering  or  revoking  his  will,  and  it  was  afterwards  proved 
by  the  female  plaintiflF,  the  executrix. 

In  the  course  of  the  summer  succeeding  the  testator's  death, 
the  male  plaintiff  being  indebted  to  Messrs.  Franklyn  and 
other  persons,  was  desirous  to  pay  Messrs.  Franklyn' s  debt, 
and  the  female  plaintiff  was  desirous  to  raise  money  to  build 
or  repair  some  cottages  on  the  property  at  Neath  devised  to 
her  separate  use.  With  a  view  to  raise  money  to  effect  these 
objects  they  consulted  the  defendant,  who  was  their  solicitor, 
and  by  his  advice  entered  into  a  negotiation  with  ''The 
Union  Finance  Company,  Limited,"  for  a  loan  of  £550  on 
the  security  of  the  said  landed  property,  and  also  of  two 
policies  of  insurance  of  the  male  plamtifr,  of  £600  each,  one 
on  his  own  life,  and  the  other  on  the  life  of  his  wife.  The 
transaction  was  afterwards  carried  out,  the  company  con- 
senting to  advance  the  £550  on  mortgage. 

A  d^eed  between  the  plaintiffs  and  the  company  was  ac- 
cordingly prepared  and  executed  on  the  2d  of  July,  1870,  to 
effect  the  above  objects,  by  which  the  husband  covenanted 
for  the  repayment  of  the  mortgage  loan  with  interest ;  and 
the  £550  was  to  be  advanced  by  installments,  the  first  of  £150 
to  be  paid  at  once. 

On  the  1st  of  July,  1870,  the  following  authority  was  given 
to  the  defendant  to  receive  the  first  installments  of  £150 : 

We,  the  undersigned,  do  hereby  authorize  you  to  receive 
of  and  from  the  Union  Finance  Company,  Limited,  Bristol, 
or  their  solicitors,  *the  sum  of  £150  (less  solicitor's  [506 
charges),  being  the  first  installment  on  account  of  a  loan  of 
£550,  which  the  said  company  have  agreed  to  lend  us  on 
the  security  of  property  situate  in  Neath  and  Swansea, 
Glamorganshire,  and  for  your  so  doing  this  shall  be  your 
sufficient  authority. 

Dated  1st  July,  1870.  Thomas  Jones,  Junr. 

Rhoda  Celia  Jones. 

Part  of  the  £150  was  to  have  been  applied  in  discharge  of 


102  court:  0B;<ftt^EF8  BENCa  [L.  R. 

1878  ..  :  "VJoneeV.  Cuthbertson, 

-    ^  - 

the  debt  of  th^  male  plaintiflf  to  Franklyn ;  the  remainder 
was  to  hav^.be^n  applied  to  the  erection  of  cottages.  The 
first  iu^tstllnrent  of  £150,  less  mortgagee' s  solicitor' s  charges, 
wa^  pjcid  over  to  the  defendant  by  the  company  {\  and  ont 
•.Qf'the*  same  he  retained  the  sum  of  £70  8^.  7a,  lor  money 
-dne  to  him  for  a  bill  of  costs  for  professional  services  there- 
tofore rendered  by  him  to  the  male  plaintiff,  and  for  money 
paid  by  the  defendant  for  the  use  of  the  male  plaintiff  at  his 
request ;  on  which  the  present  action  was  brought  by  the 
plaintiffs  jointly  for  its  recovery. 

On  objection  taken  that  the  husband  ought  to  have  sued 
alone,  the  learned  judge  nonsuited  the  plaintiffs,  but  cave 
them  leave  to  move  to  enter  a  verdict  for  £70  8^.  7^.,  if  tnere 
was  any  evidence  proper  to  be  left  to  the  jury  in  support  of 
their  claim,  with  leave,  if  necessary,  to  make  any  amend- 
ments in  the  pleadings  which  he  ought  to  have  made,  con- 
sistent with  the  facts  proved  and  with  the  retaining  of  the 
same  parties  on  the  record. 

A  rule  was  obtained  accordingly,  which  was  afterwards 
made  absolute. 

The  question  for  the  opinion  of  the  Court  was  whether,  on 
the  facts  above  stated,  the  plaintiffs  are  or  are  not  entitled  to 
sue  iointlv  for  the  recovery  of  the  £70  8^.  7d. 

Manisij/j  Q.  C.  {Hughes  with  him),  for  the  defendant. 
The  declaration  is  bad  on  the  face  oi  it ;  at  all  events  it  is 
not  supported  by  the  facts.  No  action,  however,  at  law 
5071  could  be  maintained  jointly  *by  husband  and  wife  on 
the  tacts.  Possibly  there  may  oe  a  remedy  by  resort  to  a 
court  of  equity,  but  that  is  not  the  present  auestion.  The 
husband  here  was  a  party  to  the  contract,  he  deposited  poli- 
cies and  covenanted  to  repay  the  money :  consequently,  when 
obtained,  although  partly  on  the  security  of  the  wife's  prop- 
erty, it  was  his  money ;  and  it  is  a  fallacy  to  say  that  it  is  a 
chose  in  action  of  the  wife  in  which  the  husband  may  join 
the  wife  if  he  chooses.  In  1  Roper  on  Husband  and  Wife, 
2d  ed.,  p.  220,  it  is  laid  down,  ''if  the  husband  receive  the 
money,  legacy,  or  duty  which  was  owing  to  the  wife,  or  if 
he  alone  or  he  and  his  wife  authorize  a  person  to  receive,  who 
actually  obtains  it,  either  of  those  receipts  will  change  the 
wife's  interest  in  the  property,  and  be  a  reduction  of  the 
chose  in  action  into  the  possession  of  the  husband  divested 

(*)  The  net  amount  received  by  the  de-  defendant's  costs,  making  together  £C9 

fendant  was  £139   17«.  /  out  of  this  he  8«.  5(/.  and  leavingabalnnceof  £70  8*.  7</., 

paid  the  debt  to  Messrs,  Franklyn  of  £28  the  sum  sued  for.     See  the  facts  as  thus 

4«.  \Od,y  and  he  sent  the  plaintiffs  a  check  stated  in  the  Court  below,  Law  Kep.,  7 

for  £28  19».  5rf.    The  plaintiffs  gave  credit  Q.  B.,  at  p.  221. 
for  a  further  sum  of  £12  4«.  td.  for  tlie 
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of  her  title  to  it  upon  surviving  liim ;  and  he  may  maintain 
an  action  for  the  monej  so  received  by  the  person  authorized 
as  above."  The  law  is  similarly  laid  down  in  1  Williams' 
Executors,  4th  ed.,  p.  718 ;  7th  ed.,  p.  846. 

[Martin,  B.  The  wife  is,  in  part  at  least,  the  merito- 
rious cause.  No  one  disputes  that  the  husband  might 
sue  alone ;  but  the  question  is  whether  he  inav  not  join 
the  wife,  or  whether  he  is  compelled  to  exercise  his  marital 
right.] 

The  receii)t  pf  the  money  by  the  defendant,  though  on  the 
joint  authority  of  husband  and  wife,  became  the  receipt  of 
the  husband,  and  is  ipso  facto  a  reduction  into  possession 
whether  he  will  or  not ;  and  this  is  the  effect  of  the  judg- 
ment in  Bidgood  v.  Way\) ;  in  Cosio  v.  De  Bernales  O 
Abbott,  C.  J.,  laid  down  the  law  in  similar  terms.  In  Abbot 
V.  Blofleld  (*),  and  King  v.  Basingham  (*),  it  was  expressly 
decided  that  a  declaration  for  money  had  and  received  lay- 
ing the  damage  ad  damnum  ipsorum  could  not  be  main- 
tained ;  in  other  words,  that  money  received  to  the  use  of 
the  husband  and  wife,  or  of  the  wife  alone,  is  in  fact  money 
received  to  the  use  of  the  husband,  and  he  must  sue  alone. 
This  is  not  a  mere  technical  objection  ;  on  the  facts  a  loan 
to  the  husband  and  wife  is  shown,  and  as  soon  as  lent  it  is  the 
husband' s  alone,  and  therefore,  when  received  by  the  defen- 
dant as  agent  of  the  husband  and  wife,  it  was  the  husband's 
money.  This  at  once  distinguishes  the  case  *from  [508 
Fleet  V.  Perrinsi^)  in  this  court;  there  the  money  was 
received  by  the  defendant  from  a  third  person,  and  ne  was 
not  the  agent  of  the  husband  or  wife.  It  is  a  fallacy  to  say 
this  money  was  the  produce  of  the  wife's  separate  estate; 
it  was  a  loan  to  husband  and  wife,  and  therefore  to  the  hus- 
band alone,  on  the  several  securities  given  by  each. 

[Brett,  J.  Is  it  not  money  advanced  partly  on  the  secu- 
rity of  the  wife' s  separate  property  ?  And  if  so,  is  she  not 
in  part  the  meritorious  cause  of  action?  In  1  Roper  on 
Husband  and  Wife,  p.  213,  it  is  said:  ''In  actions  arising 
from  contract  subsequently  to  the  marriage,  where  the  prom- 
ise is  made  to  the  wife  alone,  or  to  the  nusband  ana  wife, 
and  where  the  consideration  moves  wholly  or  in  part  from 
the  wife,  or  where  she  is,  as  it  has  been  expressed,  the  meri- 
torious cause  of  action,  the  husband  may  assent  to  give  her 
an  interest  in  the  contract,  and  join  her  with  him  in  the  ac- 
tion."    That  seems  precisely  to  touch  the  present  case.     The 

Q)  2  W.  Bl.,  1286.  (»)  Cro.  Jac.,  644. 

(«)  Ry.  «fe  Mood.,  102.  {*)  8  Mod.,  199,  841. 

(»)  Law  Rep.,  4  Q.  B.,  600. 
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hnsband  might  sue  alone  ;  but  has  he  not  a  right  to  join  the 
wife  if  he  chooses  1] 

On  the  facts  the  monej  had  become  the  husband's  on  the 
receipt  of  it  by  the  defendant  as  his  agent.  .  And  it  is  no 
longer  a  chose  in  action  of  the  wife  in  which  the  husband 
may  assent  to  give  her  an  interest.  That  is  the  strict  legal 
position  ;  the  position  of  the  parties  in  equity  is  beside  the 
question. 

H.  8.  Oiffard^  Q.C.  (with  him  B.  Francis  Williams)^  for 
the  pjaintiffs,  was  not  heard. 

Kelly,  C.B.  I  am  of  opinion  that  this  judgment  must  be 
aJBBlrmed  upon  the  short  and  simple,  but  conclusive  ground, 
that  when  the  consideration  moves  from  the  wife,  either 
wholly  or  in  part,  or,  in  other  words,  when  she  is  the  meri- 
torious cause  of  action,  the  husband  may  assent  to  the  wife 
taking  an  interest  in  the  contract,  and  jom  her  in  the  action. 
TMs  appears  here,  both  on  the  declaration  and  on  the  facts, 
though  they  are  not  quite  consistent.  Bidgood  v.  Way  (*) 
has  been  much  relied  upon,  but  we  must  look  at  the  decla- 
ration in  that  case,  and  it  was  simply  for  money  had  and 
received ;  there  was  a  count  for  use  and  occupation,  but  the 
509]  damages  being  general,  the  *plaintiffs  (the  defendants 
in  error)  were  bound  to  support  botn  counts,  so  that  it  may 
be  taken  to  be  the  case  of  money  had  and  received  simpli- 
citer.  The  Court  of  Exche<^uer  Chamber  gave  judgment  for 
the  defendant  (the  plaintiff  m  error),  and  the  case  is  a  direct 
decision  to  this  extent  only,  that  an  action  at  law  for  money 
had  and  received  to  the  use  of  the  husband  and  wife  sim- 

i^liciter  is  not  maintainable  ;  and  no  doubt  this  is  commonly 
leld  to  be  the  law.  But  when  the  wife  is  the  meritorious 
cause  of  action,  an  action  may  be  maintained  in  the  joint 
names  of  husband  and  wife,  provided  this  appear  on  the 
record  as  well  as  in  fact ;  and  there  is  nothing  in  this  quali- 
fication inconsistent  with  the  decision  in  Bidgood  v.  Wayi^\ 
or  in  King  v.  Basingham.  (*)  In  Bidqood  v.  Way  (')  sev- 
eral cases  of  contract  were  cited,  in  which  an  action  had  been 
maintained  by  husband  and  wife  jointly:  Abbot  v.  Blo- 
Jleld  (') ;  BrasJiford  v.  Buckingham  (*) ;  Fosset  or  Fawcett 
V.  Childers  (") ;  in  all  of  which  it  was  held  that,  the  wife 
being  the  meritorious  cause,  she  might  be  joined  in  the  ac- 
tion at  the  election  of  the  husband.  And  m  delivering  the 
judgment  of  the  Exchequer  Chamber,  Skynner,  C.B.,  says: 
''The  cases  cited  for  the  defendant  in  error,  where  the  wife 

(^)  2  W.  Bl,  1236.  0)  Cro.  Jac,  644;  2  Roll.  Rep.,  260. 

(0  2  W.  Bl..  1236,  1239.  (*)  Cro.  Jac,  205. 

(3)  8  Mod.,  341.  («)  1  Roll.  Abr.,  32,  pi.  12. 
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is  sometimes  joined,  do  not  controvert  the  doctrine  laid 
down.  Tliey  only  show  that  in  such  cases,  so  expressly 
stated,  the  husband  may  assent  to  give  the  wife  an  mterest 
in  the  contract,  and  may  join  her  in  the  action."  In  the 
j)resent  case  the  wife  would  have  been  wholly  the  merito- 
rious cause,  as  the  money  was  borrowed  on  the  security  of 
her  separate  property,  except  for  the  fact  of  the  husband 
also  joining  &  tte  deed  under  which  the  money  was  bor- 
rowed ;  but  it  is  enough  that  she  is  in  fact  the  meritorious 
cause,  and  this  appears  on  the  declaration.  It  alleges  that 
the  husband  and  wife  sue  for  money  received  to  the  use  of 
the  husband  and  wife ;  if  it  had  stopped  there,  it  would 
have  been  bad  within  the  decision  of  jSidgood  v.  Way  (') ; 
but  it  goes  on  to  allege,  in  the  right  of  the  wife  alone,  she 
being  men  entitled  to  the.  same  lor  her  sole  and  separate 
use,  free  and  independent  of  her  husband.  It  is  true  that 
this  statement  is  not  strictly  accurate  in  point  of  law  upon 
the  *facts ;  as  matter  of  law  the  wife  was  not  strictly  [510 
entitled  to  the  money  until  it  had  been  applied  to  its  des- 
tined purpose ;  but  she  was  entitled  so  far  as  this,  that  the 
facts  would  have  entitled  her  to  an  injunction  if  the  husband 
or  the  defendant  had  refused  to  apply  it  to  the  purpose  for 
which  it  had  been  borrowed  on  the  mortgage  of  her  separate 
property.  She  wanted  to  lay  out  money  m  improving  her 
separate  estate,  and  the  money  was  advanced  on  the  security 
of  this  property.  The  defendant  knew  that  the  money  was 
borrowed  lor  this  purpose  alone  ;  and  the  defendant,  when 
he  received  the  money  on  the  order  of  the  husband  and  wife, 
had  no  right  to  apply  any  part  of  it  to  the  payment  of  his 
Q^'n  debt  from  tne  husband,  and  equity  would  have  re- 
trained him  from  so  doing ;  but  he  also  held  the  money 
under  an  implied  contract  in  law,  that  he  would  not  himself 
apply  it  to  any  other  purpose  than  that  agreed  to  and  di- 
rected by  husoand  and  wife.  But  it  is  said  that  the  money 
as  soon  as  it  was  received  was  the  husband' s,  and  that  part 
was  to  be  applied  to  the  payment  of  the  husband's  debt. 
No  doubt  the  defendant  received  it  for  that  purpose,  but  he 
also  received  it  in  effect  for  the  express  purpose  of  applying 
it  to  the  repair  of  the  buildings  on  the  wife' s  separate  prop- 
erty ;  and  it  would  not  have  been  received  at  all  without 
her  express  authority.  It  was,  therefore,  money  received 
to  the  use  of  the  husband  and  wife  in  respect  of  a  contract 
in  which  the  wife  was  at  the  very  least  a  chief  part  of  the 
meritorious  cause ;  and  it  is  impossible  to  maintain  that  she 
was  not.     Therefore  the  case  comes  within  the  exception  to 

{})  Cro.  Jac,  644 ;  2  Roll  Rep.,  250. 
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the  general  rule,  and  the  action  is  jointly  maintainable  by 
husoand  and  wife. 

I  wish  to  add  one  word  as  to  the  late  case  of  JF^leet  v.  Per- 
Tins  (')  in  this  court.  The  results  of  all  the  authorities  are 
correctly  stated  by  my  Brother  Cleasby.  He  says :  "Mar- 
riage, no  doubt,  *  operates  as  an  unqualified  gift  of  all  the 
wife's  chattels  to  her  husband ;  but  as  to  choses  in  action, 
it  is  qualified  by  the  condition  that  he  reduces  them  into 
possession  during  the  coverture.  This  is  laid  down  as 
recognized  law  in  Com.  Dig.,  Baron  and  Feme  (E.  3);  and 
this  applies  not  only  to  choses  in  action  given  to  the  wife 
before  marriage,  but  also  to  those  which  are  created  after 
the  marriage,  to  all,  if  you  can  properly  call  them  choses  in 
511]  action,  to  all  cases  in  *which  the  wife  is  the  merito- 
rious cause  of  action."  And  again,  after  stating  the  facts : 
"If  the  money  had  been  paid  in  to  a  bank  used  by  the  hus- 
band and  wife,  or  if  the  defendant  had  been  the  wife's  agent 
to  receive  the  money,  so  that  the  receipt  bv  him  would  have 
been  the  receipt  of  the  vrife,  that  would  have  been  quite  a 
different  matter,  the  money  would  have  been  received  by  the 
wife,  and,  consequently,  absolutely  the  husband' s ;  but  aU 
the  wife  had  here  was  a  bare  chose  in  action,  which  was 
never  reduced  into  possession."  I  thought  that  the  money 
was  actually  received  by  the  defendant  as  agent;  and  I 
doubted  whether  there  was  enough  on  the  facts  to  take  the 
case  out  of  the  authority  of  Bid^ood  v.  Way  ("),  and  I  dis- 
sented on  this  ground  from  the  view  of  the  rest  of  the  court ; 
but  most  of  the  court  were  agreed,  as  I  am  disposed  to  agree 
•now,  that  if  the  wife  was  wholly  or  in  part  the  meritorious 
cause  of  action  the  action  would  lie ;  and  we  are  enabled  to 
amend  the  declaration  according  to  the  facts,  so  that  my  ob- 
jection wholly  disappears,  and  I  agree  that  it  is  competent 
to  the  husband  to  give  her  an  interest  in  the  contract  and 
join  her  in  the  action.  The  judgment  of  the  Queen's  Bench 
must  be  affirmed. 

Martin,  B.  I  am  of  the  same  opinion,  and  on  very  sim- 
ple grounds.  All  technicalities  are  now  abolished,  and  we 
nave  not  to  consider  whether  it  was  technically  money  had 
and  received  ad  damnum  ipsius  or  ipsorum;  any  amend- 
ment may  be  made  in  the  declaration  to  meet  the  facts. 
Now  the  real  facts  are,  that  this  money  was  by  all  parties 
treated  as  the  wife's  ;  it  was  procured  by  the  pledge  of  the 
property  which  she  held  to  her  separate  use.  What  rule  of 
law,  therefore,  is  there  against  the  wife  joining  in  this  action, 
when  it  is  admitted  that  in  some  cases  a  wife  can  be  consid- 

(')  Law  Rep.,  4  Q.  B.,  500,  507,  508.  (»)  2  W.  Bl,  1236. 
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ered  as  the  meritorious  canse  of  action,  and  in  such  cases 
the  husband  may  either  sue  alone  or  join  his  wife  ?  That  is 
the  plain  common  sense  of  the  matter,  and  the  judgment  for 
the  plaintiffs  must  be  affirmed. 

Brett,  J.  As  I  understand  the  question  before  us,  it  is 
whether,  on  the  facts,  there  was  evidence  to  support  a  joint 
action  by  husband  and  wife  on  a  declaration  disclosing  the 
true  facts.  Now  the  *only, contract  on  the  part  of  the  [512 
defendant  was  a  contract  to  pay  over  the  money  which  he 
had  received  for  the  husband  or  for  the  husband  and  wife ; 
and  it  is  not  proved,  as  stated  in  the  declaration,  that  she 
was  entitled  to  the  money  for  her  sole  and  separate  use. 
But  I  think  that  the  facts  disclose  a  good  cause  of  action  in 
the  husband  and  wife  jointly.  No  doubt,  and  it  has  not 
been  denied,  the  husband  might  have  sued  alone ;  but  the 
question  is,  whether  he  may  not  give  his  wife  an  interest  in 
tne  contract  which  has  been  entered  into  with  the  defendant. 
Now  the  facts  are,  that  the  money  could  not  have  been  ob- 
tained except  by  the  wife' s  separate  property  being  given, 
at  all  events,  as  part  of  the  security ;   and  the  autnority 

given  to  the  defendant  to  receive  the  money  was,  in  fact,  by 
usband  and  wife,  with  the  express  understanding  and  con- 
sent of  all  parties  that  part  was  to  be  applied  to  pay  a  debt 
of  the  husband,  but  the  chief  part  to  be  expended  on  the 
separate  property  of  the  wife.  It  may  be  fairly  stated,  as  a 
proposition  of  fact,  that  by  the  contract,  made  subsequent 
to  marriage,  there  was  an  implied  promise  on  the  part  of  the 
defendant  with  each  to  carry  oat  the  intentions  of  the  hus- 
band and  wife.  The  money  would  never  have  been  paid  by 
the  loan  society  to  the  defendant  but  for  the  security  of  the 
wife's  property  and  the  joint  authority  given  to  the  defen- 
dant by  the  husband  and  wife ;  and  it  may  be  properly 
stated  that  the  wife  was,  in  fact,  the  meritorious  cause  of 
action,  which  brings  the  case  within  the  projjosition  laid 
down  in  Roper  in  the  passage  which  I  have  cited,  p.  213 ; 
for  which  is  cited  as  authority  Rose  v.  Bowler,  if)     The 

Soint  was  not  directly  decided  in  that  case,  but  the  inference 
rawn  may  fairly  be  drawn  from  the  judgment,  where  it  is 
said,  ''The  rule  is,  that  when  the  wife  is  the  meritorious 
cause  of  action,  there  she  may  join  with  her  husband,  but 
not  otherwise,  as  is  evident  from  the  authorities  of  Abbot  v. 
Blofleld  (")  and  WeUer  v.  Baker?'*  (')  Therefore  it  seems  to 
me  that  on  the  facts  the  declaration  might  be  framed  some- 
thing to  the  following  effect:    That  the  plaintiffs  sue  for 

(»)  1  H.  Bl.,  108,  114.  («)  Cro.  Jac,  644. 

(»)  2  WUs.,  414. 
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money  payable  try  the  defendant  to  the  plaintiffs,  for  money 
received  by  the  defendant  to  the  use  of  the  husband  and 
wife,  which  money  had  been  raised  partly  on  .the  security 
513]  of  the  wife's  *separate  property,  and  not  otherwise, 
and  which  money  was  raised  for  the  purpose  partly  of 
being  laid  out  on  the  wife' s  separate  property.  I  think 
such  a  declaration,  which  is  clearly  supported  by  the 
facts,  would  be  good  in  law  consistently  with  all  the  au- 
thorities. 

Cleasby,  B.  The  declaration  has  been  framed  to  escape 
the  difficulties  of  Bidgood  v.  Way.  (*)  I  think  the  declara- 
tion can  be  supported  by  the  facts  even  as  it  stands.  It  was 
money  received  by  the  defendant  to  the  use  and  in  respect 
of  the  chose  in  action  of  the  wife,  and  not  in  respect  of  any 
property  which  had  been  reduced  into  possession  by  the 
husband.  If  the  husband  could  have  reduced  the  property 
which  was  mortgaged  into  possession  it  might  have  been 
different ;  but  being  left  to  the  separate  use  of  the  wife,  he 
had  no  power  over  it.  No  doubt  there  are  the  policies 
pledged  by  the  husband  and  his  covenant  to  repay  the  mort- 
gage money ;  but  this  money  was  really  raised  by  the  mort- 
gage of  the  wife' s  property ;  and  the  question  is,  had  the 
money  been  in  any  way  reduced  in  possession  by  the  hus- 
band Def ore  or  since  it  was  received  by  the  defendant  ?  This 
is  matter  of  intention.  Before  the  money  came  into  the  de- 
fendant' s  hands  it  clearly  had  not  been  reduced  into  posses- 
sion. And  the  joint  authority  seems  distinctly  to  negative 
any  such  intention.  The  form  of  the  authority  coupled  with 
the  facts  known  to  the  defendant  shows  this :  ' '  We  author- 
ize you  to  receive  the  money  lent  to  us  on  the  security  of 
the  wife's  property  for  the  purposes  of  which  you  are 
aware."  Tnerefore  the  authority  to  receive  and  receipt  by 
the  defendant  was  only  for  the  particular  purpose  of  pay- 
ing a  specific  debt  of  the  husband  an^  of  laying  out  the  rest 
on  the  property  of  the  wife.  How  could  this  be  a  reduction 
into  possession  by  the  husband  ?'  It  lies  upon  the  defendant 
to  make  out  the  proposition,  and  he  cannot  do  so  against 
the  express  intention  of  the  husband  not  to  reduce  it  into 
possession. 

Grove,  J.  I  am  of  the  same  opinion.  The  passage  from 
Roper  which  my  Brother  Brett  has  referred  to  is  strong  in 
support  of  the  proposition  that  the  action  may  be  joint 
where  the  consideration  moves  from  the  wife,  and  that  pas- 
514]  sage  was  probably  in  the  mind  of  *the  learned  judge, 
or  at  any  rate   receives   confirmation  from  the  dictum  of 

(»)  2  W.  Bl.,  1236. 
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WilleSj  J.,  in  Fleet  v.  Perrins.  (*)  *' There  is  a  class  of 
cases  of  contract  in  which  the  husband  may  elect  to  allow 
the  wife  an  interest  and  join  her  in  the  action,  or  he  may 
sue  alone ;  but  if  he  dies  without  having  commenced  an  ac- 
tion in  his  own  name,  the  right  survives  to  the  wife."  And 
again,  Bird  v.  Peagrumi^)  having  been  cited:  ''The 
money  had  been  actually  received  by  the  wife,  and  was 
clearly  the  husband' s  as  soon  as  it  came  to  her  hands ; 
but  if  money  be  paid  to  a  third  person  for  the  use  of  the 
wife,  is  it  more  tnan  a  chose  in  action?"  The  decision  in 
Fleet  V.  Perrins  C\  points  out  that  the  receipt  of  money 
of  the  wife  by  a  third  person  under  circumstances  similar 
to  the  present  is  not  a  reduction  into  possession  by  the 
husband;  and  the  only  diflference  in  the  present  case  is 
that  the  third  person  is  more  in  the  nature  of  an  agent 
than  in  Fleet  v.  Perrins  (*) ;  but  if  the  defendant  be  the 
agent  it  must  be  to  act  as  agent  to  receive  and  appropriate 
the  money  in  the  way  in  which  the  implied  agreement  under 
which  he  was  constituted  agent  contemplated.  The  defen- 
dant was  only  agent  for  that  particular  purpose.  The  money 
was  received  alio  intuitu^  and  with  no  intention  by  the  hus- 
band to  reduce  it  into  his  own  possession.  There  was  there- 
fore no  reduction  into  possession  by  the  husband,  and 
consequently  the  wife  might  be  joined  in  the  action,  as 
Willes,  J. ,  points  out.    \ 

Denman,  J.  The  only  question  for  us  is  whether  the 
plaintiffs  can  sue  jointly  for  this  money  in  the  hands  of  the 
defendant.  The  authorities  cited  are  abundantly  clear  that 
in  many  cases  of  contract  after  marriage  husband  and  wife 
can  join,  and  I  agree  with  the  lord  chief  baron  on  the  gen- 
eral law  as  applicable  to  the  case  ;  and,  as  I  understand 
his  Judgment,  my  Brother  Martin  does  not  disagree.  I 
think  the  case  can  be  put  shortly  thus  :  Can  the  defendant 
set  up  the  husband's  ^t^^  7/^r/^i.^  I  think  not,  where  the 
husband  has  expressly  refrained  from  doing  so.  I  adopt 
what  is  said  by  tiie  court  below.  "  When  the  husband  and 
wife  signed  the  joint  authority  to  the  defendant  to  receive 
the  first  installment,  he  was  well  aware  that,  with  the  excep- 
tion of  the  debt  to  *Messrs.  Frankly n,  the  residue  of  the  [515 
money  was  to  be  applied  wholly  for  the  benefit  of  the  wife, 
and  he  became  the  agent  to  both  the  plaintiffs  to  carry  that 
purpose  into  effect.  The  money,  therefore,  when  received 
by  him,  was  received  simply  as  agent  for  the  husband  and 
wife,  to  carry  into  effect  their  several  objects,  and  he  could 

0)  Law  Rep.,  4  Q.  B.  at  pp.  502,  603.  (»)  13  0.  B.,  689 ;  22  L.  J.  (C.  P.),  166. 

(»)  Law  Rep.,  4  Q.  B.,  500. 
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not,  against  the  will  of  the  parties,  treat  the  transaction  as 
a  reduction  into  possession  by  the  husband,  on  his  own 
account  and  for  his  own  purposes ;  and  he  had  no  right, 
therefore,  to  set  up,  as  answer  to  the  present  action,  that 
the  money,  when  it  got  into  his  hands,  was  the  money 
of  the  husband  only.  (*)  On  that  doctrine,  therefore,  of 
an  estoppel  against  the  right  of  the  attorney  to  set  up  the 
jus  Toariti^  the  case  may  be  decided  independently  oi  the 
general  law. 

Judgment  affirmed. 

Attorneys  for  plaintiffs :  Bell^  Brodrick  <6  Qray. 
Attorney  for  defendant :  E,  Peacopp. 

O  Law  Bep.,  7  Q.  B.  at  p.  228. 
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♦Board  v.  Board.  [48 

Tenant  by   Curtesy — Devisable  Interest — Estoppel — Right  of  Remainderman  against 
Assignee  of  first  Occupier  after  Testator's  Death-^Statute  of  Limitations, 

R.  A.,  being  tenant  by  the  curtesy  of  certain  premises,  devised  them  by  his  will 
to  trustees  for  his  daughter  Rebecca  for  life,  with  remainder  to  his  grandson  William. 
Upon  the  death  of  testator,  Rebecca  entered  into  possession  of  the  premises  purported 
to  be  devised,  and  paid  for  some  years  certain  annuities  charged  by  the  will  upon 
the  premises,  and  was  suffered  by  the  heir-at-law  to  remain  in  possession  undisturbed 
for  more  than  twenty  years.  William  conveyed  his  remainder  to  the  plaintiff. 
Rebecca,  after  she  had  been  in  possession  more  than  twenty  years,  conveyed  the 
premises  in  fee  to  the  defendant,  who  upon  her  death,  *took  possession.  The  [49 
plaintiff,  the  assignee  of  William,  the  remainderman,  having  brought  ejectment: 

Held,  that  Rebecca  having  entered  under  the  will,  the  defendant  claiming  through 
her  was  estopped  as  against  all  those  in  remainder  from  disputing  the  valimty  of  the 
will,  and  that  the  plaintiff  was  entitled,  to  recover. 

Ejectment  to  recover  possession  of  a  dwelling-house  and 
premises  situate  in  the  parish  of  Burnham,  in  the  county  of 
Somerset 

The  defendant  defended  for  the  whole. 

At  the  trial  before  Grove,  J.,  at  the  Somersetshire  spring 
assizes,  1873,  a  verdict  was  found,  by  consent,  for  the  plain- 
tiff, subject  to  a  special  case,  the  court  to  be  at  liberty  to 
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draw  from  the  facts  all  the  inferences  which  a  jury  might 
have  drawn. 

In  the  year  1820  one  Robert  Amesbury  was  seised  and 
possessed  as  tenant  by  the  curtesy  of  (inter  alia)  the  premises 
mentioned  in  the  writ  of  ejectment  hereinafter  called  the 
disputed  premises. 

Robert  Amesbury  was  twice  married.  By  his  first  wife, 
Hannah,  who  died  intestate  about  the  year  1812,  and  who 
was  seised  and  possessed  of  an  estate  oi  freehold  of  inherit- 
ance in  the  disputed  premises,  he  had  issue  four  daughters, 
Rebecca,  Faninr,  Lydia,  and  Maria,  and  one  son,  Joseph. 
His  second  wife,  Mary  Locke,  was  a  sister  of  his  first  wife, 
Hannah. 

On  the  16th  of  April,  1800,  Fannj  Amesbury  married  one 
William  Board,  and  bv  him  had  issue  three  sons,  William 
Board,  the  plaintiff  Robert,  and  Joseph.  Fanny  Amesbury, 
afterwards  Fanny  Board,  died,  and  William  Board,  in  1818, 
married  her  sister  Rebecca.  The  defendant,  Thomas  Board, 
is  the  son  of  William  Board  and  Rebecca. 

Robert  Amesbury  died  in  the  year  1820,  having  previously 
duly  made  and  executed  his  will  (whereof  John  Amesbury 
was  sole  executor),  dated  the  24th  of  May,  1819,  and  a  codicil 
to  the  will  dited  the  23d  of  August,  1820.  By  his  will,  Robert 
Amesbury  (hereinafter  called  the  testator),  devised  (amongst 
other  things)  to  William  Adams  and  John  Buncombe,  as 
trustees,  the  disputed  premises  in  trust  for  his  daughter 
Rebecca  for  her  life  and  the  life  of  William  Board,  to  live 
in,  provided  they,  or  one  of  them,  should  pay  unto  the  tes- 
tator's three  grandsons,  William,  Robert  tne  plaintiff,  and 
Joseph,  the  annual  sum  of  £3  each,  and  after  the  decease  of 
Rebecca  the  testator  devised  (inter  alia)  the  disputed  prem- 
50]  ises  *to  his  grandson  William  charged  with  two  annui- 
ties of  £7  each  payable  to  Robert  the  plaintiff  and  Joseph 
for  their  lives.  The  three  annuities  of  £3  each  were  duly 
paid  until  1826  to  William,  Robert  the  plaintiff,  and  Joseph 
teoard,  respectiyely,  by  Rebecca  Board,  respectively,  under 
the  circumstances  hereinafter  appearing. 

The  testator  also  devised  to  his  only  son  Joseph  certain 
other  premises  situate  in  the  parish  of  Huntspill,  charged 
with  an  annuity  of  £10,  payable  to  the  testator's  second  wife 
for  life,  and  after  her  decease  to  her  children  (excepting  Ann 
Board)  for  their  lives,  as  joint  tenants. 

By  the  codicil  the  testator  charged  the  premises  situate  at 
Huntspill,  with  a  further  sum  of  £6  per  annum  to  be  paid 
during  her  natural  life  to  Rebecca,  the  second  wife  of  W  il- 
liam  Board,  and  he  declared  that  if  his  son  Joseph  Ames- 
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bury,  his  heirs,  executors,  administrators,  or  assigns,  should 
call  in  q  uestion  or  dispute  the  validity  of  his  marriage  with 
Mary  Locke,  or  the  marriage  of  William  Board  with  his 
daughter  Rebecca,  then  the  devises  and  bequests  given  to 
his  son  Joseph  Amesbury  should  be  revoked  and  be  null 
and  void ;  and  he  gave  and  devised  the  same  with  their 
appurtenances  unto  either  of  them  whose  marriage  might  be 
called  in  question,  their  heirs  and  assigns  for  ever. 

The  will  and  codicil  were  proved  on  the  4th  of  November, 
1820,  by  Joseph  Amesbury.  Joseph  Amesbury  accepted 
the  benefit  of  the  devises  to  him  contained  in  tne  will  and 
never  disputed  or  called  into  question  before  his  death,  nor 
have  his  neirs  or  executors  ever  disputed  the  validity  of  the 
marriages  or  either  of  them. 

At  the  death  of  the  testator,  Rebecca  and  William 
Board  were  residing  with  him  upon  the  disputed  premises, 
and  upon  the  deatn  of  the  testator,  Rebecca  and  William 
Board  continued  to  remain  in  the  actual  enjoyment  and 
occupation  of  the  same. 

In  the  year  1826  the  plaintiff  purchased  of  his  brother 
Joseph  Board,  Joseph  Board's  annuity  of  £3,  and  from  the 
date  of  the  death  of  testator  down  to  the  year  1834,  the 
plaintiff  received  the  sum  of  the  two  annuities  from  Rebecca 
Board.  In  or  about  the  same  year  1826  William  Board, 
brother  of  the  plaintiff,  «old  his  annuity  of  £3  to  Joseph 
Amesbury,  who  was  in  the  habit  of  ^regularly  each  [51 

J  ear  deducting  that  amount  from  the  annuitv  payable  by 
im  to  Rebecca  Board  under  the  provisions  of  tne  will  and 
codicil. 

In  1837  William  Board,  the  reputed  husband  of  Rebecca 
Board,  died,  leaving  Rebecca  in  occupation  of  the  disputed 
premises. 

In  1842  the  annuities  payable  to  the  plaintiff  and  his  bro- 
ther William  were  in  arrear.  The  plaintiflf  pressed  for  pay- 
ment of  the  arrears,  and  eventually  an  agreement  was 
entered  into  on  the  3d  of  November,  1842,  between  Rebecca 
Board  and  the  plaintiff  that  in  consideration  of  Rebecca 
giving  up  into  the  possession  of  the  plaintiff  during  the  term 
of  her  natural  life  two  pieces  of  arable  land,  the  plaintiff 
acquitted  and  discharged  Rebecca  for  all  arrears  of  annuity 
ana  all  annuities  that  might  hereafter  become  due  and  owing 
to  him. 

The  plaintiff,  in  pursuance  of  the  agreement,  took  posses-  | 

sion  oi  the  two  pieces  of  land  in  satisfaction  of  the  annuities,  ! 

and  still  remains  in  possession  of  the  same.  I 

In  1849  the  plaintiH  bought  of  his  brother  William  Board  i 

7  Eng.  Rep.]  15  ' 
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all  William's  remainder  in  the  two  pieces  of  land  last  men- 
tioned, and  in  the  disputed  premises. 

In  April?  1863,  Rebecca  Board  sold  the  disputed  premises 
bv  auction  to  her  son  Thomas  Board,  the  defendant.    The 

{)laintiflF,  with  his  legal  adviser,  attended  the  sale,  and  the 
atter  publicly  stated  on  behalf  of  the  plaintiff,  that  Rebecca 
Board  had  no  right  to  sell  the  disputed  premises ;  but  the 
defendant  nevertheless  persisted  in  purchasing  the  premises, 
and  the  same,  in  pursuance  of  the  sale,  were  duly  conveyed 
by  Rebecca  Board  to  the  defendant. 

For  many  years  prior  to  the  sale,,  and  down  to  May,  1872, 
Rebecca  Board  and  her  son,  the  defendant,  resided  together 
on  the  disputed  premises,  the  land  being  farmed  and  man- 
aged by  tne  defendant. 

In  May,  1872,  Rebecca  died,  and  the  defendant  continued 
in  possession  of  the  disputed  premises.  On  the  13th  of 
June,  1872,  the  plaintiff  as  and  being  the  assignee  of  the 
interest  and  remainder  of  his  brother  William  Board, 
demanded  possession.  Possession  was  refused,  and  this 
action  was  thereupon  commenced. 

52]  *The  question  for  the  opinion  of  the  court  is,  whether 
the  plaintiff  is  entitled  to  the  disputed  premises  or  to  any 
and  what  part  of  them. 

Arthur  Charles^  for  the  plaintiff.  The  plaintiff  has  a 
good  title  to  the  premises  in  question.  He  claims  through 
the  remainderman,  and  as  against  him,  the  defendant,  who 
claims  through  Rebecca,  the  tenant  for  life,  is  estopped  from 
denying  the  validity  of  the  will.  Rebecca,  the  tenant  for 
life,  entered  under  tne  will,  and  has  acted  under  the  will  by 
paying  the  annuities  charged  upon  the  property.  She  can- 
not, therefore,  now  say  that  the  will  is  void  and  defeat  the 
interests  of  the  remainderman :  Asher  v.  Wliitlock  (').  It  is 
true  the  heir  is  barred,  but  Rebecca  cannot  acquire  the  fee 
under  the  statute  of  limitations.  In  Anstee  v.  Nelms  (*) 
Martin,  B.,  points  out  that  the  statute  of  limitations  was 
never  intended  to  apply  to  cases  like  the  present ;  that  a 
person  cannot  enter  under  a  will,  and  then  turn  round  and 
say  that  the  property  did  not  pass. 

T.  W.  Saunders^  for  the  defendant.  The  case  is  distin- 
guishable from  Asher  v.  Whitlock  (').  There  the  testator 
had  a  devisable  interest ;  he  had  acquired  the  fee  by  a  pos- 
session undisturbed  for  twenty  years :  here  the  testator  was 
merely  a  tenant  by  the  curtesy,  and  when  he  died  he  had 
nothing  to  devise.  Rebecca's  occupation,  therefore,  was 
really  that  of  a  trespasser  from  the  date  of  her  entry,  and 

(1)  Law  Rop.,  1  Q.  B.,  1.        («)  1  II.  &  N.,  at  p.  232;  26  L.  J.  (Ex.),  at  p.  8. 
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after  the  lapse  of  twenty  years  she  acquired  the  fee.  The 
defendant  claims  through  feebecca,  and  nas  a  good  title. 

Charles^  in  reply. 

Blackburn,  J.  In  this  case  I  think  the  plaintiflf  is  enti- 
tled to  our  judgment  The  facts  are  that  Robert  Amesbury 
was  tenant  by  the  curtesy,  and  consequently  when  he  died 
he  had  nothing  to  devise.  Joseph  Amesbury  was  the  heir-at- 
law,  and,  but  for  the  statute  of  limitations,  would  be  entitled  to 
the  estate.  Robert  Amesbury,  however,  made  a  will,  leaving 
the  property  to  Rebecca  for  life,  with  remainder  to  William 
in  fee.  Rebecca  entered  into  possession,  and  enjoyed  the 
property  under  the  will,  paying  the  *legacies  and  annu-  [53 
ities,  and  in  every  way  clearly  showing  that  she  continued 
in  possession  because  she  was  a  devisee  under  the  will. 
She  lets  the  defendant  into  possession,  who  claims  under 
her,  but  he,  being  privy  in  estate  to  her,  is  subject  to  all  the 
estoppels  that  would  have  estopped  her.  Then  the  question 
is,  whether  Rebecca,  having  taken  under  the  will  which 
gave  her  an  estate  for  life,  is  not  estopped  from  saying  that 
as  against  William  or  the  person  claiming  under  him,  the 
will,  under  which  she  came  in  as  tenant  for  life,  and  WU-. 
liam  was  remainderman,  is  void  ;  she  cannot"  be  allowed  to 
assert  that,  although  she  was  let  in  and  enjoyed  under  the 
will,  nevertheless  it  was  void;  and  that  the  heir-q-t-law, 
Joseph,  is  entitled  to  the  land,  and  as  twenty  years  have 
run  against  his  title  he  is  barred,  and  she,  having  acquired 
the  fee  by  twenty  years'  undisturbed  possession,  can  pre- 
vent William  from  taking  under  the  will.  Rebecca  claimed 
under  the  wiU,  and  retained  possession  under  the  will,  and 
she,  as  against  everybody  interested  in  the  will,  is  estopped 
from  denying  its  validity. 

The  case  is  like  that  of  a  tenant  coming  in  under  a 
landlord :  he  is  estopped  from  denying  his  landlord' s 
title.  As  to  the  point  that  Robert,  being  only  a  tenant 
by  the  curtesy,  had  nothing  to  devise,  it  may  be  said 
that  in  many  instances  the  landlord  has  only  an  equitable 
title,  and  yet  the  tenant  is  estopped  from  disputing  such 
title.  I  think  if  the  law  were  otherwise  the  consequences 
would  be  disastrous,  for  how  unjust  it  would  be  if  a  person 
who  comes  in  under  a  will  as  tenant  for  life,  and  continues 
in  possession  until  twenty  years  have  elapsed,  could  say 
there  was  a  latent  defect  in  the  title  of  his  predecessor,  and 
the  estate  devised  really  belonged  to  the  heir-at-law,  and 
his  title  being  barred,  he,  the  tenant  for  life,  is  entitled  to 
the  property  in  fee  simple.  It  is  contrary  to  the  law  of 
estoppel  that  he  who  has  obtained  possession  under  and  in 
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furtherance  of  the  title  of  a  devisor  should  say  that  such 
title  is  defective.  My  Brother  Martin,  in  Anstee  v.  Nelms  ('), 
says  that  the  statute  of  limitations  can  never  be  so  construed 
that  a  person  claiming  a  life  estate  under  a  will  shall  enter 
and  then  say  that  such  possession  was  unlawful,  so  as  to 
give  to  his  heir  a  right  against  a  remainderman.  That 
seems  directlv  in  point  It  is  good  sense  and  good  law. 
54]  All  we  nave  to  decide  *here  is  that  Rebecca,  having 
entered  under  the  will,  William,  the  remainderman  under 
the  same  \\dll,  has  a  right  to  say  that  she  and  all  those 
claiming  through  her  are  estopped  from  denying  that  the 
will  was  valid.  • 

Mellor,  J.  I  am  of  the  same  opinion.  The  only  person 
who  could  dispute  the  possession  of  Rebecca  under  the  will 
was  the  heir-at-law.  He  never  disputed  the  possession,  and 
his  title  to  the  estate  is  barred  by  the  operation  of  the  statute 
of  limitations.  Whatever  his  motive  was,  whether  he 
received  advantages  under  the  wlQ  or  not,  or  whether  he 
chose  to  abstain  from  making  any  claim  or  not,  is  wholly 
immaterial,  because  the  effect  of  the  statute  is  absolutely  to 
bar  him  at  the  end  of  twenty  years.  That  being  so,  Rebecca 
enters  into  possession  under  the  will,  taking  a  life  estate, 
and  during  the  continuance  of  that  estate  ef^cts  a  sale  ad- 
versely to  the  interests  of  the  remainderman  under  the  will. 
Now,  Rebecca  having  accepted  the  estate  under  the  will, 
and  having  acted  under  the  will,  treating  the  will  as  a  per- 
fectly valid  will,,  cannot  defeat  the  title  of  the  remainder- 
man under  the  will  by  alleging  that  the  devisor  had  no  title. 
It  would  be  contrary  to  the  wholesome  doctrine  of  estoppel 
to  allow  a  person  who  takes  a  limited  interest  under  a  will, 
after  she  has  been  in  possession  for  twenty  years  under  the 
will,  to  convert  her  limited  interest  into  a  fee.  A  person 
cannot  say  that  a  will  is  valid  to  enable  him  to  take  a  bene- 
fit under  it,  but  invalid  so  far  as  regards  the  interests  of  those 
in  remainder  who  claim  under  the  same  will.  Here  the  con- 
test is  between  two  persons,  one  claiming  through  the  tenant 
for  life,  the  other  through  the  remainderman.  I  think  the 
title  of  the  remainderman  must  prevail,  and  the  plaintiff  is 
therefore  entitled  to  our  judgment. 

QuAiN,  J.  I  am  of  the  same  opinion.  I  decide  this  case 
on  the  simple  point  that  a  person  who  takes  under  a  will 
and  acts  on  the  will  in  paying  the  legacies  and  annuities 
given  under  it,  cannot  afterwards  turn  round  and  place  him- 
self in  a  different  position,  and  maintain  that  he  is  in  a 
position  adversely  to  those  who  take  under  the  same  will. 

(^)  1  II.  <k  N.,  at  p.  232  ;  26  L.  J.  (Ex.),  at  p.  8. 
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Rebecca  having  entered  into  possession  as  a  tenant  for  life, 
was  estopped  as  against  all  those  who  are  *in  remainder  [55 
to  her  under  the  will,  from  saying,  in  fact,  that  her  father, 
Robert  Amesbury,  had  not  the  rignt  to  make  the  will. 

JwdgToentfor  the  plq/iTiiiff. 

Attorneys  for  plaintiff :  Reed  &  Lcoell^  for  Read  &  CooJc^ 
Bridgwaier. 

Attorneys  for  the  defendant :  Edwards^  for  LoTyibond^ 
Bridgwdier. 


[Law  Reports,  9  Qaeen's  Bench,  66.] 
November  26,  1878. 

Bolton  v.  Madden. 

Contraet  between  Subacribers  to  a  Charity  to  vote  for  a  Candidate — Contideraiion — Agree- 

ment  againet  Public  Policy, 

The  plaintijOT  and  defendant  were  both  8ubscr|ber8  to  a  charity,  the  objects  of  which 
were  elected  by  the  sabscribers  who  had  votes  proportioned  in  number  to  the  amount 
they  had  subscribed.  They  expressly  agreed  tnat  if  the  plaintiff  would  eive  twenty- 
eight  votes  for  an  object  of  the  charity  whom  the  defendant  favored,  the  defendant 
would  at  the  next  election  give  twenty-eight  votes  for  such  object  of  the  charity  as 
the  plaintiff  should  then  favor: 

Hdd^  that  there  was  a  legal  consideration  for  the  defendant's  promise,  and  that  the 
agreement  was  not  void  as  against  public  policy. 

Declabation  for  money  paid  by  the  plaintiff  for  the 
defendant  at  his  request.  Plea,  never  indebted.  Issue 
thereon. 

At  the  trial  at  the  Lord  Mayor's  Court,  before  the  Common 
Serjeant,  the  judge  ordered  a  nonsuit,  with  leave  to  the  plain- 
tiff to  move  to  enter  a  verdict  for  £7  7^. 

A  rule  was  afterwards  obtained  accordinglv  on  the  ground 
that  the  Common  Serjeant  had  ruled  that  the  facts  proved 
constituted  only  an  imperfect  obligation  and  did  not  amount 
to  a  legally  binding  contract. 

The  facts  of  the  case,  the  course  of  the  trial,  and  the  ar- 
guments sufficiently  appear  in  the  judgment  of  the  court. 

Nov.  20.     Ternpleton  showed  cause. 
F.  Turner  in  support  of  the  rule. 

The  following  cases  were  cited :  BlacJiford  v.  Preston  O j 
*Haigh  v.  Brooks  Q ;  Bainhridge  v.  Firmstone  (*) ;  [56 
ShadweU  v.  Shadwetl  {*) ;  Sterry  v.  Clifton,  (•) 

Cur.  adv.  vult 

(»)  8  T.  R..  89.  (*)  9  C.  B.  (N.S.),  159;  80  L.  J.  (C.P.), 

'«)  10  Ad.  <fe  E.,  309  146. 

«)  8  Ad.  A  E.,  na  (»)  9  C.  B.,  110. 
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Nov.  26.  The  judgment  of  the  court  (Blackburn,  Mellor 
and  Quain,  JJ.)  was  delivered  by 

Blackburn,  J.  In  this  case,  tried  in  the  Lord  Mayor's 
Court,  the  plaintiff  was  nonsuited,  but  the  jury,  under  the 
directioij  of  the  Common  Serjeant,  assessed  the  damages  at 
£7  7s, ,  and  leave  was  given  to  the  plaintiff  to  move  to  enter 
a  verdict  for  that  amount ;  the  pleadings  to  be  amended  if 
necessary. 

From  the  notes,  it  appears  that  there  was  no  dispute  as  to 
the  facts.  The  plaintiff  and  defendant  were  both  sub- 
scribers to  a  cliarity,  the  objects  of  which  are  elected  by  the 
subscribers  who  have  votes  proportioned  in  number  to  the 
amount  they  have  subscribed.  The  plaintiff  and  defendant 
expressly  agreed  that  if  the  plaintiff  would  give  twenty-eight 
votes  for  an  object  of  the  cnarity  whom  the  defendant  fa- 
vored, the  defendant  would  at  the  next  election  give  twenty- 
eight  votes  for  such  object  of  the  charity  as  the  plaintiff 
should  then  favor.  The  plaintiff  performed  his  part  of  this 
agreement,  and  voted  for  the  candidate  favored  by  the  de- 
fendant ;  but  the  defendant  made  default,  and  did  not 
furnish  any  votes  for  the  candidate  favored  by  the  plaintiff 
at  the  next  election.  The  plaintiff  in  consequence  sub- 
scribed £7  7^.  to  the  charity  so  as  to  obtain  twentv-eight 
more  votes  in  his  own  right,  which  he  used  in  lieu  of  those 
which  the  defendant  had  promised  to  supply  him. 

There  can  be  no  doubt  that  there  was  an  express  promise 
by  the  defendant  and  a  breach  of  that  promise;  out  the 
doubt  raised  was,  whether  the  consideration  was  such  as  to 
make  that  promise  enforceable  at  law. 

The  general  rule  is,  that  an  executory  agreement,  by  which 
the  plaintiff  agrees  to  do  something  on  the  terms  that  the 
defendant  agrees  to  do  something  else,  may  be  enforced,  if 
what  the  plaintiff  has  agreed  to  do  is  "either  for  the  benefit 
57]  of  the  defendant  or  to  *the  trouble  or  prejudice  of  the 
plaintiff :"  see  Com.  Dig.  Action  on  the  case  in  assump- 
sit, B.  1.  If  it  be  ^either,  the  adequacy  of  the  considera- 
tion is  for  the  partfes  to  consider  at  the  time  of  making 
the  agreement,  not  for  the  court  when  it  is  sought  to  be 
enforced. 

The  argument  for  the  defendant  was  that  the  subscriber 
to  a  chanty  is  under  an  obligation  to  give  his  votes  for  the 
best  object,  and  that  the  plaintiff,  if  he  gave  his  votes  at  the 
first  election  to  what  he  thought  the  best  candidate,  incurred 
neither  trouble  nor  prejudice,  so  that  there  was  in  that  point 
of  view  no  consideration  ;  and  if  he  gave  his  votes  to  the  can- 
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didate  whom  he  did  not  think  the  best,  the  whole  agreement 
was  void  as  against  public  policy. 

But  though  some  of  us,  at  least,  much  disapprove  of  this 
kind  of  traffic,  we  can  find  no  legal  principle  to  justify  us  in 
holding  that  the  subscriber  to  a  charity  may  not  give  his 
votes  as  he  pleases,  answering  onlj^  to  his  own  conscience 
and  reputation  for  the  way  he  exercises  his  power. 

We  think,  therefore,  the  nonsuit  cannot  be  supported, 
and  as  there  was  evidence  justifving  the  jury  in  assessing 
the  damages  as  they  have  done,  tne  rule  must  be  made  ab- 
solute to  enter  the  verdict  for  the  plaintiff. 

Rule  absolute. 

Attorney  for  plaintiff :   R,  B.  Lowndes, 
Attorneys  for  defendant :    Walter  Moojen  &  Son. 

The  directors  of  a  railway  company  under  the  pretence  of  Beryins  the  interest 
though  possessing  the  power  to  issue  of  one  company,  the  sharenolders  in  a 
shares  have  no  power  to  issue  them  for  rival  company,  by  purchasing  shares  for 
the  express  purpose  of  creating  votes  to  the  purposes  of  litigation,  are  attempting 
influence  a  coming  election,  and  a  suit  to  make  the  court  the  instrument  of  de- 
will  lie  by  a  shareholder  on  behalf  of  him-  feating  or  injuring  the  company  into 
eelf  and  all  others  similarly  interested,  to  which  they  so  intrude  themselves,  a  court 
restrain  the  issuing  of  such  stock.  Fra-  of  equity  will  refuse  to  aid  them.  1  Bedf. 
zer  V.  WhaUey,  2  Hemming  &  Miller,  10 ;  on  Railways,  (6th  ed.,)  82  :  Ffoohs  v. 
MaUer  of  Wheeler,  2  Abb.  N.S.,  863 ;  see  Sauth  Western  RaUway,  1  Smale  <fe  Giffard, 
7W«  V.  A,  ik  8.  R.  R,  65  Barb.,  886.  142,  166,  167;  8.  C,  19  Enp.  L.  A  Eq., 

The  mere  fact  that  the  plaintiff  is  a  7,   14;    Waierbury  v.  MerJuuM  Union, 

stockholder  in  a  rival  company  is  no  rea-  etc.,  50  Barb.,  157;    8  Abb.,  N.S.,  163; 

son  why  the  court  should  refuse  to  aid  Filder  v.  London^  eic,,  1  Hemming  ik  Mil- 

him.      But  when  it  is  established  that,  ler,  489 ;  Kerr  on  Inj.,  207,  836  marg.  p. 


[Law  Reports,  9  Que«n*8  Bench,  66.] 
November  11,  1878. 

*Lewis  and  Wife  v.  The  London,   Chatham,  and  [66 

Dover  Railway  Company.  . 

Negligence — Railway  Company — Invitation  to  Passengers  to  alight.       . 

The  plaintiff  was  a  passenger  on  the  defendants'  railway  from  A.  to  B. ;  while  the 
train  was  passing  through  B.  station  the  company's  servants  called  out  the  name  of 
the  station,  and  shortly  afterwards  the  train  stopped.  The  carriage  in  which  the 
plaintiff  traveled  stopped  a  little  way  beyond  the  platform,  and  several  carriages  and 
the  engine,  which  were  in  front  of  that  carriage,  stopped  at  some  distance  from  the 
platform.  The  plaintiff,  who  was  well  acaaainted  Witn  the  station,  in  alighting  from 
the  carriage  was  thrown  down  and  injured  in  consequence  of  the  train  being  backed 
into  the  station  for  the  purpose  of  bringing  the  carriages  alongside  the  platform. 
A  very  short  interval  elapsed  between  the  time  that  the  train  stopped  and  the  time 
it  was*  backed  into  the  station : 

Hdd,  that  there  was  no  evidence  of  negligence  on  the  part  of  the  company  to  ren- 
der them  liable  to  an  action. 
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Appeal  from  the  county  court  of  Middlesex  holden  at 
Westminster. 

This  was  an  action  of  tort  commenced  in  the  Court  of 
Queen's  Bench  and  remitted  to  the  Westminster  county 
court  under  30  &  31  Vict.  c.  142,  s.  10. 

The  plaint  alleged  that  the  action  .was  for  negligence  in 
carrying  the  wife  as  a  passenger  upon  the  defendants' 
railway,  whereby  she  was  injured,  and  for  the  loss  of  ser- 
vices sustained  oy  the  husband,  and  for  medical  exi)enses 
incurred  by  him. 

The  cause  was  tried  on  the  21st  of  February,  1872,  before 
the  judge  and  a  jury,  when  the  jury  found  a  verdict  for  the 
plaintiffs,  with  damages  £20.  This  verdict  was,  on  the  ap- 
plication of  the  defendants,  set  aside  by  the  judge,  and  a 
new  trial  was  ordered.  On  the  21st  of  June,  1872,  the  cause 
was  again  tried  before  the  judge  and  jurv. 

The  evidence  given  on  behali  of  the  plaintiffs,  so  far  as  is 
material,  is  as  follows : 

The  plaintiff,  Mary  Ann  Lewis,  on  her  examination-in- 
chief,  said  :  "On  the  7th  of  October,  1871,  at  a  few  minutes 
East  seven  in  the  evening,  I  started  from  St.  Mary  Cray  for 
iromley,  in  a  third-class  carriage  of  defendants.  I  paid  4:d. 
for  my  ticket.  The  train  was  late  at  St.  Mary  Cray.  When 
it  arrived  at  Bromley  station  I  heard  '  Bromley '  called  out 
67]  several  times.  1  know  the  *8tation  well.  After  I  heard 
*  Bromley '  called  out  the  train  stood  still.  I  was  in  the  act 
of  getting  out,  and  a  gentleman  in  the  same  compartment 
with  me  opened  the  door.  I  had  a  basket  and  large  parcel. 
When  the  gentleman  opened  the  door  I  wanted  to  get  my 
basket ;  he  wished  me  to  get  out  first,  and  said  he  would 
hand  me  out  my  goods.  I  put  my  hand  on  the  door,  and 
my  foot  on  the  step,  and  a  sudden  jerk  of  the  train  threw 
me  off  the  step  on  to  the  end  of  the  platform.  When  I  got 
up  and  was  getting  out  of  the  carriage  the  train  was  quite 
still ;  the  sudden  jerk  threw  me  down.  I  fell  on  the  edge  of 
the  platform,  just  clear  of  the  bridge,  where  the  platform 
joins  the  bridge.  1  fell  just  off  the  platform.  The  jerk  of 
the  train  threw  me  from  the  edge  of  tlie  door  on  to  the  plat- 
form. I  would  have  fallen  on  the  platform  provided  mere 
had  been  sufficient  ground  to  hold  me.  Some  wires  were 
outside ;  but  for  those  wires  I  should  have  been  under  the 
railway  carriage  ;  they  protected  me  from  the  wheels  of  the 
railway  carriage.  The  carriage  I  was  in  went  close  to  the 
edge  of  the  platform,  as  near  as  it  could  be.  If  the  train 
had  been  a  little  further  back  I  would  have  fallen  or  been 
upon  the  platform.     After  the  jerk  the  train  shunted  back 
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some  distance.  My  knee  was  very  much  hurt.  I  was  taken 
to  a  cab.  Before  that  the  guard  asked  me  if  I  heard  him 
call  out  'Bromley.'  I  said  I  did  not.  He  said  he  called 
out,  *  Keep  your  seats.'  I  did  not  hear  any  one  call  opt 
*  Keep  your  seats.'     I  told  the  guard  that." 

On  cross-examination  she  said  she  knew  the  Bromley  sta- 
tion very  well.  "I  had  observed  it  many  times  before  this 
occasion.  I  knew  the  platform  goes  quite  up  to  the  brick- 
work of  the  bridge ;  the  brickwork  of  the  oridge  in  fact 
joined  the  end  of  the  station.  When  I  fell  I  did  not  come 
upon  the  ground.  I  was  thrown  suddenly  from  the  step  of 
the  carriage ;  one  foot  was  on  the  step,  and  my  hand  was  on 
the  carriage  door ;  I  was  suddenly  thrown  from  the  carriage 
door  to  tne  edge  of  the  platform.  I  came  on  to  the  wires. 
The  wires  adjom  the  platform ;  they  come  quite  up  to  it ; 
they  are  lower  than  the  platform.  I  found  myseli  at  tho 
edge  of  the  platform  upon  the  ground."  Question:  ''As 
the  platform  comes  up  close  to  the  end  of  the  bridge,  you 
were  under  the  bridge?"  Answer:  "I  could  not  be  under 
the  bridge."  Question:  "If  the  platform  came  absolutely 
to  the  bridge,  and  *you  were  under  the  bridge,  you  [60 
would  not  have  falten  on  the  platform ?"  Answer :  "It was 
not  far  under  the  bridge."  Question:  "Could  you  have 
been  anywhere  else  than  under  the  bridge?"  Answer:  "I 
could  not  be  under  the  bridge."  Question:  "What  were 
you  near?"  Answer:  "TKe  brickwork  of  the  platform. 
The  brickwork  was  above  me.  There  were  other  persons  in 
the  carriage.  After  the  train  stopped  I  prepared  to  get  out 
The  gentleman  said  I  was  to  get  out,  and  he  would  hand  me 
out  my  basket  and  parcels.  I  was  in  the  act  of  stooping 
down  to  lift  them  up  myself ;  he  opened  the  door.  He  did 
not  caution  me  not  to  get  out  because  it  was  dangerous  to 
do  so.  I  do  not  know  whether  any  other  passenger  opened 
the  door.  I  could  not  say  whether  any  one  from  the  outside 
opened  it.  There  was  no  one  close  by.  I  did  not  open  the 
door.  Previous  to  leaving  the  train  I  did  not  hear  any  one 
call  out  '  Keep  your  seats ' ;  I  heard  only  '  Bromley,  Brom- 
ley.' I  travel  on  the  line  sometimes  once  or  twice  a  week, 
and  I  know  it  is  the  practice  to  call  out  the  name  of  the  sta- 
tion as  the  train  comfes  up  to  it." 

On  re-e3&imination  the  witness  said :  "The  train  was  per- 
fectly still  when  I  endeavored  to  get  out.  I  was  in  the  front 
part  of  the  train,  not  in  the  back  part  of  the  carriages."  In 
answer  to  the  judge  she  said:  "There  is  an  archway  at  the 
further  end  of  the  platform  coming  from  St.  Mary  Cray,  and 
the  railway  goes  under  it.  The  platform  goes  up  to  the 
7  Eng.  Rep.]  16 
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bridge  and  adjoins  it.  Part  of  the  train  was  standing  under 
the  Dridge  when  I  got  out,  and  the  engine  was  on  the  other 
side.  My  carriage  was  just  at  the  end  of  the  platform.  If 
mv  carriage  had  been  a  little  further  back  I  should  have 
fallen  on  to  the  platform.  I  do  not  know  that  I  fell  against 
an  iron  bar.  I  could  not  tell.  There  is  an  iron  bar  aSjoin- 
ing  the  platform ;  that  is  the  bar  the  wire  is  on." 

Kichard  Elliott  said :  ' '  On  the  7th  of  October  I  came  in 
the  train  from  Sevenoaks  junction  to  Bromley ;  the  train  was 
due  at  Bromley  at  7.29  p.  m.;  it  was  late,  when  the  train 
came  to  the  Bromley  station  several  officials  called  out  '  Brom- 
ley.' I  was  in  the  hind-part  of  the  train,  and  had  my  basket 
in  the  back  of  the  train  in  the  luggage  break.  After  '  Brom- 
ley' was  called  out  the  train  stopped.  I  got  out  and  went  to 
the  back  part  of  the  train.  I  walked  seven  or  eight  yards, 
691  and  then  the  train  shunted  back  *about  three  or  four 
rods.    I  did  not  hear  any  guard  call  out  '  Keep  your  seats.'  " 

Thomas  Strong  said :  "I  am  a  plumber  and  glazier,  and 
reside  at  Bromley.  I  was  a  passenger  in  the  train  from  St. 
Mary  Cray.  I  was  in  the  fore-part  of  the  train.  I  had  my 
basket  and  my  frame  of  glass  on  my  back.  When  we  got  to 
Bromlejr  station  I  heard  '  Bromley '  called  out  three  times. 
The  tram  came  to  a  stand ;  my  basket  was  on  the  seat  of  the 
carriage.  I  took  my  basket  in  my  hand  when  the  train 
stopped.  The  frame  was  strapped  on  my  back.  I  stood 
upright,  and  bent  over  to  take  nold  of  the  handle  of  the 
door ;  all  at  once  the  train  shunted  back  and  threw  me  back, 
and  my  glass  went  against  the  back  of  the  carriage  and  two 
large  sheets  of  my  glass  were  broken.  I  was  not  injured. 
I  did  not  attempt  to  get  out  when  the  train  gave  me  that  jerk. 
I  stopped  till  it  came  to  a  stand  again,  ineard  no  one  call 
out,  '  Keep  your  seats.'  " 

On  cross-examination  he  said:  ''They  may  have  called 
out,  'Keep  your  seats,'  but  I  did  not  hear  them.  I  was  in 
the  fore-part  of  the  train,  near  the  engine,  with  my  back  to 
the  engine,  up  at  the  fore-end  of  the  train  underneath  the 
bridge.  I  was  in  the  fore-part  of  the  train  as  it  ran  up 
through  Bromley.  I  put  my  arm  over  towards  the  door, 
and  then  the  train  shunted  back  and  gave  me  a  jerk,  and  then 
I  stayed  till  the  train  went  back  and  came  to  a  stand.  I  am 
almost  certain  I  was  within  three  or  four  carriages  of  the 
engine.  I  cannot  say  how  much  I  was  under  the  bridge ;  I 
should  not  call  the  fore-part  that  part  that  was  going  to 
London.     I  should  call  it  the  back  of  the  train." 

In  answer  to  the  judge  the  witness  said:  "I  know  some 
portion  of  the  train  was  a  long  way  beyond  the  station  where 
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it  nsed  to  stay,     t  was  thrown  back.     I  was  incumbered  with 
the  glass  at  my  back ;  after  the  jerk  the  train  put  back." 

In  answer  to  a  Juror  the  witness  said :  "I  cannot  exactly 
say  whether  the  carriage  I  was  in  when  I  first  attempted  to 
get  out  was  under  the  bridge." 

At  the  conclusion  of  the  plaintiffs'  case  the  judge  stated 
that  in  his  opinion,  there  was  no  evidence  of  negligence  on 
the  part  of  the  defendants  to  go  to  the  jury,  and  that  it  was 
his  duty  to  direct  a  nonsuit ;  but  the  plaintiflfs  refused  to  be 
nonsuited,  and  *the  judge  thereupon  directed  the  ver-  [70 
diet  to  be  entered  for  the  defendants. 

The  question  for  the  consideration  of  the  court  was,  whether 
the  verdict  entered  for  the  defendants  ought  to  be  set  aside 
and  a  new  trial  ordered. 

B.  T.  Williams^  for  the  plaintiffs.  The  defendants  were 
guilty  of  negligence.  The  officials  called  out  "Bromlev," 
and  then  the  train  stopped.  The  female  plaintiff  reasonably 
supposed,  under  these  circumstances,  she  was  to  alight. 
The  calling  out  the  name  of  the  station,  coupled  with  the 
stopping  of  the  train,  was  an  invitation  to  her  to  get  out  of 
the  carriage :  Cockle  v.  London  and  Sordh  Eastern  My. 
Co.  (*).  While  she  is  acting  on  the  invitation,  and  is  about 
to  get  down  from  the  carriage,  the  train  is  suddenly  shunted 
back  and  she  is  injured.  Shunting  back  the  train  without 
notice  is  an  absence  of  ordinary  care  in  the  management  of 
the  train,  and  is  negligence  for  which  the  defendants  are 
liable. 

W.  O.  Harrison^  for  the  defendants,  was  not  called  upon. 

Blackburn,  J.  I  think  it  is  not  necessary  to  hear  the 
defendants'  counsel.  The  question  is,  whether  (the  woman 
having  unquestionably  sustained  injury)  the  judge  could  say 
there  was  evidence  on  which  the  jury  could  reasonably  find 
that  there  was  negligence  on  the  part  of  the  defendants  or  ^ 
their  servants,  which  occasioned  injury  to  the  plaintiff.  The 
facts  appear  to  be  abundantly  clear  on  the  female  plaintiff's 
own  story.  It  appears  that  the  train  was  coming  up  to  the 
station,  and  some  official  on  the  platform  called  out,  ''Brom- 
ley— ^Bromley."  Calling  out  the  name  of  the  station  I  un- 
derstand, and  have  always  understood,  to  mean  this,  that  it 
is  an  intimation  to  all  who  are  traveling  by  the  train  that  the 
station  at  which  the  train  is  about  to  stop  is  that  particular 
station.  When  the  servants  of  the  defendants  called  out 
"  Bromley,"  the  train  was  still  going  forward ;  and  the  train, 
by  one  of  those  accidents  that  will  sometimes  occur,  overshot 
the  platform,  so  that,  as  the  plaintiff  herself  said,  the  engine 

0)  Law  Rep.,  7  C.  P.,  821 ;  2  Eng.  R.  619. 
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went  beyond  the  bridge,  and  part  of  the  train  went  under 
71]  the  bridge  and  passed  tne  platform.  ^Immediately 
after  that  there  was  an  order  given  for  the  train  to  come 
back  to  the  platform,  and  the  train  was  backed.     The  female 

glaintiff  had  in  the  meantime  proceeded  to  get  out,  and  in 
•ying  to  ffet  out,  and  in  consequence  of  tryii^  to  get  out  at 
the  time  the  train  began  to  back,  a  jerk  comes,  throws  her 
down,  causing  the  injury.  The  question  is,  whether  there 
was  negligence  on  the  part  of  the  defendants'  servants  caus- 
ing her  to  get  out  at  the  time  and  place  she  did  I  Mr.  Wil- 
liams has  argued  that  if  the  plaintiff  supposed  she  was  to 
get  out  at  the  place  at  which  tne  train  stopped,  and  was  in- 
jured, the  defendants  are  liable.  I  do  not  think  so,  unless 
that  supposition  was  induced  by  the  acts  of  the  company's 
servants ;  but  the  plaintiff  could  not  have  supposed  that, 
because  she  says  that  she  knew  the  place  well ;  that  she  saw 
her  carriage  was  not  alongside  the  platform,  but  at  the  edge 
or  the  corner  of  it,  and  that  part  of  the  train  was  beyond  the 
platform.  I  see  no  evidence  in  this  case  of  an  act  on  the 
part  of  the  company' s  servants  to  induce  her  or  to  justify 
ner  in  alighting  at  the  spot  where  she  was  getting  out.  From 
all  the  circumstances  she,  as  a  reasonable  person,  must  have 
believed  that  the  train,  which  had  passed  the  platform,  would 
come  back  again ;  that  it  would  not  stop  under  the  bridge 
and  let  the  passengers  in  the  further  carriages  get  out  upon 
the  line,  and,  consequently,  she  had  no  business  to  get  out 
at  the  place  she  did  unless  the  company' s  servants  told  her 
to  do  so.  There  was,  therefore,  no  evidence  from  which  the 
jury  could  have  reasonably  found  negligence.  I  do  not  agree 
witn  Mr.  WiUiams  that  calling  out  tne  name  of  a  station  is 
an  invitation  to  passengers  to  alight.  On  the  contrary,  the 
name  of  the  station  is  generally  called  out  as  the  train  is 
passing  on.  Every  person  must  have  heard  porters  at  a  rail- 
way sSition  call  out  something,  which,  if  he  happens  to 
know  the  name  of  the  station,  he  can  recognize ;  if  not,  it 
frequently  happens  that  the  passenger  cannot  make  out  what 
name  it  is  that  the  porters  are  calling  out.  CalliQg  out  the 
name  of  a  station  is  not  an  invitation  to  alight.  Cockle  v. 
London  and  South  Eastern  My.  Co.  (')  is  distinguishable. 
In  that  case  there  was  clear  evidence  that  the  train  had  been 
brought  to  a  final  standstill,  and  that  the  passengers  were  to 

?et  out  at  that  place,  or  not  at  all.  I  think  there  was  no 
21  evidence  on  *which  the  jury  could  find  for  the  plaintiffs, 
and  that  consequently  the  judge  was  right  in  directing  a 
verdict  for  the  defendants. 

(»)  Law  Rep.,  7  C.  P.,  821;  2  Eng.  R.  649. 
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QuAiN,  J.  I  am  of  the  same  opinion.  This  is  a  case  man- 
ifestly where  the  female  plaintiff  had  no  reasonable  ground 
for  believing  that  the  tra,in  had  finally  stopped,  so  as  to  entitle 
her  to  alight  at  the  particular  spot.  She  says  herself  that 
she  knew  the  station  very  well,  and  that  she  had  been  in  the 
habit  of  traveling  on  the  line  once  or  twice  a  week.  She  was 
in  the  front  part  of  the  train.  Four  carriages  in-front  of  her, 
as  well  as  the  engine  and  tender,  had  actually  shot  so  far 
bey^ond  the  platform  that  they  were  at  the  other  side  of  the 
bridge,  and  her  own  carriage  was  close  to  the  end  of  the  plat- 
form and  well  up  to  the  hridge.  She  knowing  the  place, 
when  she  looked  out  and  saw  the  position  of  the  train,  must 
have  seen  at  once  that  the  train  was  not  in  its  proper  posi- 
tion ;  and  if  she  had  thought  for  a  moment,  she  must  nave 
known  that  the  train  would  be  backed  in  order  to  get  it  into 
its  proper  place  alongside  of  the  platform.  With  a  knowl- 
edge of  the  station,  and  without  any  express  invitation  to 
alight,  and  without  having  the  door  opened  for  her  by  any 
porter — only  having  heard ''Bromley' ^called  out — which  is 
done  to  give  notice  to  the  passengers  that  the  train  had 
arrived  at  that  particular  station,  and  that  they  were  to  pre- 
pare to  alight— she  gets  out.  The  company  had  done  no 
act  to  induce  her  to  believe  that  the  train  had  arrived  at  a 
place  where  it  would  stop,  so  as  to  justify  her  in  assuming 
that  the  company  had  given  her  an  invitation  to  alight  at 
that  particular  spot.     I  think  the  verdict  was  right. 

Aechibald,  J.  I  am  also  of  opinion  that  there  was  no  evi- 
dence in  this  case  to  go  to  the  j  ury .  No  doubt  there  may  be  con- 
duct on  the  part  of  the  company,  and  the  circumstances  may 
be  such  as  to  amount  to  an  invitation  to  get  out  without  the 
actual  opening  the  door  and  bidding  the  passenger  to  alight. 
If  the  train  is  in  its  proper  place,  or  if  the  train  is  allowed  to 
stand  still  for  a  sufficient  length  of  time,  there  may  be,  under 
some  circumstances,  an  intimation  at  least  that  the  passen- 
gers may  alight.  But  the  circumstances  are  entirely  differ- 
ent here.  The  train  had  reached  beyond  the  platform ;  for, 
according  to  the  evidence,  it  is  clear  that  a  *con8ider-  [73 
able  portion  of  it  was  beyond  the  bridge,  and  the  carriage 
in  which  the  plaintiflE  herself  was  traveung  was  next  to  the 
corner  of  the  platform.  The  slightest  attention  on  her  part 
must  have  made  her  aware  that,  as  matters  stood,  it  was 
dangerous  for  her  to  alight.  She,  knowing  the  station  as 
she  did,  must  have  come  to  the  reasonable  conclusion  that 
that  was  not  the  place  she  ought  to  alight  at ;  that  there  was 
something  more  to  be  done,  and  that  the  train  would  be 
pushed  back  before  it  was  right  and  proper  for  her  to  alight. 
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Being  well  acquainted  with  the  platform  and  the  station — 
and  the  evidence  showing  that  the  train  did  not  wait  a 
sufficient  time  and  give  her  fair  intimation  that  she  might 
alight  without  danger — she  chooses  to  get  out  of  the  car- 
riage. The  evidence  as  to  the  time  the  train  stopped  shows 
it  was  only  for  a  few  seconds.  One  of  the  witnesses  states 
that  he  had  a  frame  strapped  on  his  back ;  he  had  not  to 
wait  to  put  it  on  ;  and  that  when  the  train  stopped  he  stood 
up  immediately,  and  then  he  put  his  hand  on  the  door ;  the 
train  shunted  back.  We  may  conclude  that  he  was  an  active 
man,  carrying  a  burden,  and  therefore  did  not  lose  much 
time  in  attempting  to  get  out  of  the  carriage  ;  but  he  says 
before  he  got  out  of  the  carriage  the  train  shunted  back,  so 
that  the  female  plaintiflE  must  have  got  out  very  hastily  and 
in  a  great  hurry,  and  at  a  time  when  there  was  nothing  done 
on  the  part  of  the  company  or  their  servants  that  she  might 
have  taken  to  be  an  intimation  or  invitation  that  she  might 
safely  get  out.  Under  these  circumstances,  I  think  the  ver- 
dict was  right. 

Judgment  for  the  defendants. 

Attorneys  for  plaintiffs :  Martin^  Oregory^  &  Bowerman. 

Attorney  for  defendants :  J.  C.  Church. 


[Law  Reports,  9  Queen's  Bench,  74.] 
November  14,  ISYS. 

74]  *Redway  v.  McAndrew  and  others. 

Pleading — Demurrer — Reasonable  Intendment — Action  for  malieiously  arresting  8Kip-^ 
Allegation  that  Proceedings  terminated  in  Plaintiffs  Favor, 

Declaration  that  the  defendants  maliciously  and  without  reasonable  or  probable 
cause  caused  the  plaintiff's  ship  to  be  arrested  for  necessaries  supplied  by  H.  under  a 
warrant  from  a  county  court,  and  to  be  detained  until  the  proceedings  in  the  court 
were  determined  and  the  ship  released : 

Held,  on  demurrer  (bv  Blackburn  and  Archibald,  JJ.;  Quain,  J.  dissenting),  that 
it  appeared  by  reasonable  intendment  that  the  proceedings  were  detei*mined  in  tho 
plaintiff's  favor,  and  that  the  declaration  was  therefore  good. 

Declaration  that  the  plaintiff  was  the  owner  and  pos- 
sessed of  a  certain  ship  called  the  Duchess  of  Sutherland, 
and  domiciled  and  resident  in  England,  as  the  defendants 
always  well  knew,  and  the  defendants,  by  their  falsely, 
and  maliciously,  and  without  reasonable  or  probable  cause, 
representing  to  the  registrar  of  the  county  court  of  Corn- 
wall, holden  at  Truro,  that  one  George  Hayes  then  had  a 
cause  of  action  against  the  now  plaintitt  for  necessaries  sup- 
plied for  the  use  of  the  ship  in  respect  of  which  Hayes  was 
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entitled  to  have  the  ship  arrested  and  detained,  maliciously, 
and  without  reasonable  or  probable  cause,  procured  the  reg- 
istrar of  the  court  to  issue  a  warrant  of  arrest  and  detention, 
directed  to  the  high  bailiff  of  the  court  and  others  the  bailiffs 
thereof,  whereby  they  were  commanded  to  arrest  tiie  ship, 
and  to  keep  the  same  under  safe  arrest  until  they  should 
receive  further  orders  from  the  court;  and  the  defendants 
also  maliciously,  and  without  reasonable  or  probable  cause, 
procured  the  warrant  to  be  delivered  to  the  bailiff  to  be  exe- 
cuted, and  caused  the  ship  to  be  arrested  by  virtue  of  the 
warrant,  and  to  be  detained  and  kept  a  long  time  until  the 
proceedings  in  the  court  in  the  matter  of  the  arrest  and  de- 
tention were  determined  and  the  ship  released ;  whereby  the 
Elaintiff  lost  the  use  of  the  ship,  and  was  deprived  of  the 
enefits  which  would  otherwise  nave  accrued  to  him,  and 
was  much  injured  and  damnified  in  his  credit  and  otherwise. 

Plea,  not  guilty. 

Demurrer  to  the  declaration  and  joinder. 

Cohen^  in  support  of  the  demurrer.  There  can  be  no 
doubt  *that,  in  order  to  maintain  the  action,  the  pro-  [75 
ceedings  must  have  terminated  in  the  now  plaintiffs  favor  : 
Basebe  v.  Matthews  (');  and  therefore  it  must  appear  on  the 
face  of  the  declaration  that  the  proceedings  have  so  termi- 
nated. But  in  the  present  case,  all  that  is  said  is  that  the 
defendants  caused  the  ship  to  be  detained  until  the  proceed- 
ings were  determined  and  the  ship  released.  That  would  be 
the  case  even  if  the  proceedings  were  determined  adverselv 
to  the  now  plaintiff,  and  he  paid  the  debt  and  costs.  AU 
the  precedents  contain  the  express  allegation  that  the  pro- 
ceemngs  terminated  in  the  plaintiff  s  favor :  see  Bullen  and 
Leake's  Precedents,  3d  ed.,  pp.  353-366.  The  court  will 
not  ffo  out  of  its  way  to  imply  an  allegation,  which  may 
well  have  been  omitted  for  some  good  reason. 

Petherarriy  for  the  plaintiff,  contended  that  the  allegation 
in  the  declaration  was  sufficient,  as  it  must  be  taken  to  mean 
that  the  proceedings  were  determined  in  favor  of  the  now 
plaintiff.  He  refused  to  amend  on  the  suggestion  of  the 
court. 

Blackburn,  J.  I  regret  there  should  be  any  difference 
of  opinion  on  such  a  matter  as  this  ;  but,  for  my  own  part, 
I  have  no  hesitation  in  holding  the  declaration  good.  No 
doubt,  to  maintain  the  action,  the  proceedings  in  the  county 
court  must  have  been  determined  in  the  plaintiffs  favor. 
The  declaration  only  states  that  the  proceedings  were  deter- 

Q)  Law  Rep.  2  C.  P.,  684. 
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mined  and  the  ship  released ;  and  it  does  not  expressly 
state  that  the  proceedings  were  determined  in  the  plaintiflPs 
favor ;  and  it  is  argued  that  that  allegation  is  consistent  with 
the  facts  being  that  the  suit  terminated  in  the  favor  of  the 
then  plaintiff,  and  the  debt  and  costs  were  paid  by  the  de- 
fendant, and  the  ship  was  so  released.  We Tiave  no  longer 
to  look  at  pleadings  as  on  special  demurrer,  and  I  think  oy 
reasonable  intendment  this  declaration  must  be  taken  to 
mean  that  the  proceedings  were  determined  in  the  plaintiffs 
favor.  If,  however,  the  defendant  thinks  the  declaration 
ambiguous,  he  •should  have  gone  to  Chambers  and  got  it 
amended  as  tending  to  embarrass,  otherwise  he  ought  to  take 
issue  by  plea  of  not  guilty. 

QuAiN,  J.  I  am  of  opinion  that  the  declaration  is  bad, 
and  that  judgment  ought  to  be  given  for  the  defendants.  It 
76]  is  said  that  by  *neces8ary  or  reasonable  intendment  the 
allegation  must  be  taken  to  mean  that  the  proceeding^  ter- 
minated in  the  present  plaintiff  s  favor.  "Die  allegation  is 
certainly  at  least  ambiguous.  I  think  it  a  great  pity  that 
the  well-established  form  of  pleading,  which  all  the  prece- 
dents show,  should  have  been  departed  from,  and  I  cannot 
help  thinking  that  there  must  have  been  some  motive  for  the 
omission  of  the  express  allegation.  Every  precedent  that  I. 
can  find  states  not  onlv  that  the  proceedings  terminated  in 
the  plaintiffs  favor,  but  in  distinct  terms  shows  in  what 
manner  the  proceedings  were  terminated.  It  is  perfectly 
consistent  with  the  allegation  in  this  declaration  that  the 
proceedings  had  gone  on  to  judgment  in  favor  of  the  claim- 
ant, and  on  payment  bv  the  now  plaintiff  of  the  amount 
awarded  against  him  the  ship  was  released.  And  it  does 
seem  to  me  that,  even  on  general  demurrer,  the  very  essence 
of  the  cause  of  action  not  having  been  distinctly  alleged, 
the  declaration  is  bad.  If  this  were  after  verdict  for  the 
plaintiff,  then  I  should  admit,  of  course,  that  we  ought  to 
make  every  intendment  that  is  necessary  in  ord^r  to  support 
the  verdict ;  but  this  is  not  so  on  demurrer,  and  the  plaintiff, 
in  my  opinion,  ought  to  have  shown  distinctly  how  the  pro- 
ceedings had  been  determined. 

Archibald,  J.  I  am  of  opinion  that  the  declaration  is 
good.  I  quite  agree  that  it  is  necessary  to  show  that  the 
proceedings  terminated  in  the  plaintiff  s  favor.  But  I  think 
that  is  implied  in  the  present  case  by  reasonable  (not  nece^ 
sary)  intendment,  which  is  all  that  is  required  on  general 
demurrer.  I  cannot  come  to  any  other  conclusion  than  taiat 
the  allegation  means  by  reasonable  intendment  that  the  pro- 
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ceedings  tenninated  in  the  plaintiffs  favor.  It  seems  a 
mere  oversight  that  the  allegation  was  omitted  ;  and  I  think, 
on  general  demurrer,  though  not  on  special  demurrer,  that 
we  must  hold  the  declaration  sufficient. 

Jvdffmeni  for  the  plaintiff. 

Attorneys  for  plaintiff :  Ouscotte^  Wadham  &  Daw. 
Attorney  for  defendant :  H.  O.  Stakes. 

7  Eng,  Rbp.    '  17 
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[Law  Reports,  9  Common  Pleas,  16.] 
Noyember  6,  1873. 

16]     *The  Great  Northern  Railway  Company  v. 

WiTHAM. 
OorUrad — CotuideraHon — Aeceplanceof  Tendef, 

The  plaintiffs  advertised  for  tenders  for  the  snpply  of  stores  for  a  period  of  twelve 
months.  The  defendant  sent  in  a  tender  to  supply  £ne  stores  required  for  the  period 
named,  at  certain  fixed  prices,  "in  such  quantities  as  the  company's  store-keeper 
miffht  order  from  time  to  time ;"  and  the  plaintiff's  accepted  his  tender : 

Yield,  that  there  was  a  sufficient  consideration  for  the  defendant!s  promise  to  sup- 
ply the  g^oods,  although  there  was  no  binding  contract  on  the  part  of  the  company  to 
oraer  any. 

The  first  count  of  the  declaration  stated  that  it  was  agreed 
by  and  between  the  plaintiffs  and  the  defendant  that  the  de- 
fendant should  supply  and  sell  and  deliver  to  the  plaintiffs 
at  Doncaster  station,  and  that  the  plaintiffs  should  buy  and 
accept  of  him,  any  quantitj  they  might  require  Und  order 
of  him  during  a  period  ending  on  the  31  st  of  October,  1872, 
of  certain  descriptions  of  iron,  at  certain  prices  agreed  on 
between  them ;  tnat  all  things  were  done  and  happened  and 
existed,  and  times  had  elapsed,  to  entitle  the  plaintiffs  to  a 
performance  by  the  defendant  of  his  agreement  and  to  main- 
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tain  the  action  for  the  breach  by  him  of  the  same  as  there- 
inafter alleged  ;  yet  that  the  defendant  did  not  nor  would 
supply  and  sell  and  deliver  to  the  plaintiffs  at  Doncaster 
station  or  elsewhere  divers  quantities  of  the  said  descriptions 
of  iron,  which  the  plaintiffs  required  and  ordered  of  him 
during  the  said  period,  whereby  the  plaintiffs  were  obliged 
to  procure  quantities  of  iron  from  otJaer  persons  at  higher 
prices  than  those  to  be  paid  by  them  as  aforesaid,  and  were 
otherwise  injured. 

Second  count,  that  it  was  agreed  by  and  between  the 
plaintiffs  and  the  defendant  that  the  defendant  should  sup- 
ply and  sell  and  deliver  to  the  plaintiffs  at  Doncaster  station, 
and  that  the  plaintiffs  should  buy  and  accept  of  him,  any 
quantity  they  might  order  of  him  for  half  the  requiremente 
of  the  plaintiffs  during  the  said  period  ending  on  the  31st  of 
October,  1872,  of  certain  descriptions  of  iron,  at  certain 
prices  agreed  on  between  them  ;  that  all  things  were  done, 
ic,  yet  the  defendant  did  not  nor  would  supply  and  sell 
and  deliver  to  the  plaintiffs,  as  agreed  on  as  .aforesaid,  divers 
quantities  of  the  said  descriptions  of  iron,  which  the  plaintiffs 
*ordered  of  him  for  half  the  requirements  of  the  plain-  [17 
tiffs  during  the  said  period  ending  the  31st  of  October,  1872, 
whereby  the  plaintiffs  were  obliged  to  procure  quantities  of 
iron  from  otner  persons  at  higher  prices  than  those  to 
be  paid  as  aforesaid,  and  were  otherwise  injured.  Claim, 
£2000. 

Pleas :  1.  That  it  was  not  agreed  by  and  between  the 
plaintiffs  and  the  defendant,  as  Sieged  ;  2.  That  the  plain- 
tiffs did  not  require  or  order  iron  as  in  the  declaration 
allied. 

There  was  also  a  demurrer  to  each  count  of  the  declara- 
tion, on  the  ground  that  it  disclosed  no  consideration  for  the 
defendant' s  promise  to  supply  the  iron  therein  mentioned. 
Issue,  and  jomder  in  demurrer. 

The  cause  was  tried  before  Brett,  J.,  at  the  sittings  at 
Westminster  after  the  last  term.  The  facts  were  as  follows : 
In  October,  1871,  the  plaintiffs  advertised  for  tenders  for  the 
supply  of  goods  (amongst  other  things  iron)  to  be  delivered 
at  their  station  at  Doncaster,  according  to  a  certain  specifi- 
cation.    The  defendant  sent  in  a  tender,  as  follows : 

"I,  the  undersigned,  hereby  undertake  to  supply  the 
Great  Northern  Railway  Company,  for  twelve  montiis  from 
the  Istof  November,  1871,  to  31st  of  October,  1872,  with  such 
quantities  of  each  or  any  of  the  several  articles  named  in  the 
attached  specification  as  the  company's  store-keeper  may 
order  from  time  to  time,  at  the  price  set  opposite  eacn  article 
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respectively,  and  agree  to  abide  by  the  conditions  stated  on 
the  other  side. 

(Signed)        "  Samuel  Witham," 

The  company's  officer  wrote  in  reply,  as  follows : 
"Mr.  S.  Witham. 

*'Sir, — ^lam  instructed  to  inform  you  that  my  directors 
have  accepted  your  tender,  dated,  &c.,  to  supply  this  com- 

Sany  at  Doncaster  station  any  quantity  they  may  order 
unng  the  period  ending  31st  of  October,  1872,  oi  the  descrip- 
tions of  iron  mentioned  on  the  inclosed  lisi  at  the  prices 
specified  therein.  The  terms  of  the  contract  must  be  strictly 
adhered  to.  Requesting  an  acknowledgment  of  the  receipt 
of  this  letter, 

(Signed)        "  S.  Pitch,  Assistant  Secretary.'' 

To  this  the  defendant  replied, — *'  I  be§  to  own  receipt  of 
18]  your  *favor  of  20th  instant,  accepting  my  tender  for 
bars,  for  which  I  am  obliged.  Your  specifications  shall  re- 
ceive my  best  attention.     S.  Witham." 

Several  orders  for  iron  were  given  bv  the  company,  which 
were  from  time  to  time  duly  executed  by  the  defendant ;  but 
ultimately  the  defendant  refused  to  supply  any  more,  where- 
upon this  action  was  brought. 

A  verdict  having  been  found  for  the  plaintiffs, 

Nov.  6.  Digby  SeymouT^  Q.C.,  moved  to  enter  a  nonsuit, 
on  the  ground  that  the  contract  was  void  for  want  of  mutu- 
ality. He  contended  that,  as  the  company  did  not  bind 
themselves  to  take  any  iron  whatever  from  the  defendant, 
his  promise  to  sujpply  them  with  iron  was  a  promise  withoiit 
consideration.  He  cited  Lees  v.  Whitcomo  (*) ;  Burton  v. 
Oreat  Northern  Railway  Co.  (') ;  Sykes  v.  Dixon  (") ;  and 
Bealey  v.  Stuart  (*) 

Cur.  adv.  vuU. 

Nov.  6.  Keating,  J.  In  this  case  Mr.  Digby  Seymour 
moved  to  enter  a  nonsuit.  The  circumstances  were  these  : 
The  Great  Northern  Railway  Company  advertised  for  ten- 
ders for  the  supply  of  stores.  The  aefendant  made  a  tender 
in  these  words :  "I  hereby  undertake  to  supply  the  Great 
Northern  Railway  Company,  for  twelve  months,  from,  &c., 
to,  &c.,  with  such  quantities  of  each  or  any  of  the  several 
articles  named  in  the  attached  specifications  as  the  com- 
pany's store-keeper  may  order  from  time  to  time,  at  the 
price  set  opposite  each  article  respectively,"  &c.  Some  or- 
ders were  given  by  the  company,  which  were  duly  executed. 

0)  6  Bing.,  84.  (»)  9  Ad.  A  E.,  698. 

(»)  9  Ex.,  607 ;  ?3  L.  J.,  (Ex.),  184.  (-»)  7  11.  <fc  N.,  753 ;  31  L.  J.,  (Ex.),  281. 


■ 


Vol  IX.]  MICHAELMAS  TERM,  XXX Vn  VICT.  133 

Great  Iforthern  Railway  Co.  t.  Witham.  1878 

But  the  order  now  in  question  was  not  executed ;  the  defen- 
dant seeking  to  excuse  himself  from  the  performance  of  his 
agreement,  because  it  was  unilateral,  the  company  not  being 
bound  to  give  the  order.    The  ground  upon  which  it  was 

fmt  by  Mr.  Seymour  was,  that  there  was  no  consideration 
or  the  defendant' s  promise  to  supply  the  goods ;  in  other 
words,  that,  inasmuch  as  there  was  no  obligation  on  the 
company  to  give  an  order,  there  was  no  consideration  mov- 
ing from  the  company,  and  therefore  no  obligation  on  the 
defendant  to  *8upply  the  goods.  The  case  mainly  re-  [19 
lied  on  in  support  of  that  contention  was  Burton  v.  Great 
Northern  Railway  Co.  Q  But  that  is  not  an  authority  in 
the  defendant's  favor.  It  was  the  converse  case.  The  court 
there  held  that  no  action  would  lie  against  the  company  for 
not  giving  an  order.  If  before  the  order  was  given  the  de- 
fendant had  given  notice  to  the  company  that  he  would  not 
perform  the  agreement,  it  might  be  that  he  would  have  been 
justified  in  so  doing.  But  here  the  company  had  given 
the  order,  and  had  consequently  done  something  which 
amounted  to  a  consideration  for  the  defendant' s  promise.  I 
see  no  ground  for  doubting  that  the  verdict  for  the  plaintiflfs 
ought  to  stand. 

Brett,  J.  The  company  advertised  for  tenders  for  the 
supply  of  stores,  such  as  they  might  think  fit  to  order,  for 
one  year.  The  defendant  made  a  tender  offering  to  supply 
them  for  that  period  at  certain  fixed  prices ;  and  the  com- 
pany accepted  his  tender.  If  there  were  no  other  objection, 
the  contract  between  the  parties  would  be  found  in  the  ten- 
der and  the  letter  accepting  it.  This  action  is  brought  for 
the  defendant's  refusal  to  deliver  goods  ordered  by  the  com- 
pany ;  and  the  objection  to  the  plaintiffs'  right  to  recover  is, 
that  the  contract  is  unilateral.  I  do  not,  nowever,  under- 
stand what  objection  that  is  to  a  contract.  Many  contracts 
are  obnoxious  to  tiie  same  complaint.  If  I  sav  to  another, 
"  If  you  will  go  to  York,  I  will  give  you  £100,"  that  is  in  a 
certain  sense  a  unilateral  contract.  He  has  not  promised  to 
go  to  York.  But,  if  he  goes,  it  cannot  be  doubted  that  he 
will  be  entitled  to  receive  the  £100.  His  going  to  York  at 
my  request  is  a  sufficient  consideration  for  my  promise.  So, 
if  one  says  to  another,  "If  you  will  give  me  an  order  for 
iron,  or  other  goods,  I  will  supply  it  at  a  given  price  ;."  if 
the  order  is  given,  there  is  a  complete  contract  which  the 
seller  is  bound  to  perform.  There  is  in  such  a  case  ample 
consideration  for  the  promise.  So,  here,  the  company  hav- 
ing given  the  defendant  an  order  at  his  request,  his  accept- 
ed) 9  Ex.,  607;  28  L.  J.  (Ex.),  184. 
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ance  of  the  order  would  bind  them.  If  any  authority  could 
have  been  found  to  sustain  Mr.  Seymour's  contention,  I 
should  have  considered  that  a  rule  ought  to  be  ffranted.  But 
none  has  been  cited.  Burton  v.  Qreat  Northern  Railway 
20]  Cb.  (')  is  not  at  all  to  the  ^purpose.  This  is  matter  of 
every  day's  practice ;  and  I  think  it  would  be  wrong  to 
countenance  the  notion  that  a  man  who  tenders  for  the  sup- 
ply of  goods  in  this  way  is  not  bound  to  deliver  them  when 
an  order  is  given.  I  agree  that  this  judgment  does  not  de- 
cide the  question  whether  the  defendant  might  have  absolved 
himself  irom  the  further  performance  of  the  contract  by  giv- 
ing notice. 

Grove,  J.     I  am  of  the  same  opinion,  and  have  nothing 
to  add.  Rvle  refused. 

Attorneys  for  defendant :   Jacobs^  North  <fe  Vincent^  for 
North  <fe  &onSy  Leeds. 

{^)  9  Ex.,  607;   28  i;^.  J.  (Ex.),  184. 

A  promise  by  A.  to  pay  B.  a  certain  tain  sum ;  although  there  be  no  obligation 

sum   on   his  doing  an   act  without  any  upon  A.  to  pay  the  notes,  and  therefore 

agreement  by  B.  to  perform  it,  is  void  for  no  mutuality  in  the  contract,  yet  if  he 

want  of  mutuality.     De  Zeng  v.  Bailey^  9  do  pay  them   he  furnishes   a  considera- 

Wend.,  336 ;   Utica,  etc.,  v.  Bri^ickerhoff^  tion  for  the  agreement  and  may  enforce 

21    Wend.,    189 ;     Walker   v.    OUbert,    2  it  against  B.      LAmoreaux  y.   0<nUd,  7 

Robertson,  214,  228;    SykeB  ▼.  Dixon,  9  N.  Y.  Rep.,  849;  Hammond  v.  Sfupard, 

Adolphus  «fe  Ellis,  698,  86  Ene.  C.  L.  R. ;.  29  How.  Prac,  190;    Barnes  v.  Ferriiie, 

J)e  Beereki  v.  Paige,  47  Barb.,  162,  af-  9  Barb.,  202,  affirmed  16  Barb.,  249,  12 

firmed  36  N.  Y.  Rep.,  187;  1  Chitty  on  N.  Y.    Rep.,  18;    Eno  y.    WoodwHh,  4 

Cont.,  (11th   Am.   ed.),  20-28;    Addison  N.  Y.  Rep.,  249;   Tracy  y.  Albany,  etc.,  7 

on  Cont,  (6th  ed.),  18-17.  N.  Y.  Rep.,  472;  1  Parsons  on  Cont.  (6th 

But  the  agreement  by  B.  may  be  im-  ed.),  450-2. 

plied.      Frey  v.  ./«W.    22   How.   122,  ^^^  ^  ^  agreement  to  giye  A.  Uie 

\n',JmttceY,  Lang,  52  N.  Y  Rep    828.  ^^f^j  ^f  property  for  a  cerUin  time  at 

-  It  has  been  supposed  that  if  the  one  ^^        ^  ^^j^    \  ^^^bal  notice  of  ac- 

party  never  were  bound  on  his  part  to  do  ^^^^^  ^^^^  ^i^d  the  promisor.      Smith's 

the  act  w^iich  forms  the  consideration  for  ^^      i  gjj  p^^^^  ^^  f^    4^4 

the  promise  of  the  other,  the  agreement  Vf 


is  void  for  want  of  mutuality.     But  this  ^uch  an  ajrreement  is  a  continuing  oflFer 

proposition    appears    to    be    stated    too  to  sell,  and  when  accepted  a  sale  is  com- 

broadly,  and  must  be  confined,  it  should  P^^^^-    ^«^»^  v.  Darlington,  70  Penn.  St. 

seem,  to  those  cases  where  the  want  of  ^fP;  ^^-     -Provided   the  vendee  accept 

mutuality  would  leave  one  party  without  J^^^}^  ^  reasonable  time  if   no  time  be 

a  valid  or  available  consideration  for  his  ^^^'      ^  Parsons   on    Cont.    (6th    ed.). 

promise."     Williams's  note  to  Barber  v.  **5^2. 

Fox,  2  Saunders's  Rep.,  (6th  ed.),  137  h;  Where  an  option  to  lease  is  given  to  a 

2  Williams's   notes  to   Saunders's   Rep.,  finn  the  survivor  may  elect  to  take  the 

482,  ed.  1871.                                                 ■  lease  and    notify  the    promisor  of  such 

A  contract  may  be  optional  as  to  one  election.     Belt*  v.  June,  6 1  N.  Y.  Rep.,  274. 

party  and  obligatory  on  the  other.     Dm-  The  election  must  be  made  before  or  at 

broiigh  V.  Neilson,  8  Johns.  Cas.,  81.  the    time   specified  and    not    afterward. 

As  where  by  the  terms  of  an  agreement  even  though  neither  party  repudiate  the 

between  A.  and  B.,  in  consideration  that  agreement.     Thiebaud  v.  Firttt  National^ 

A.  will  pay  certain  notes  upon  which  he  eic.,42  Ind.,212.   Though  if  not  restricted 

is  indorser,  B.  agrees  to  pay  him<  a  cer-  he  may  elect  after  the  expiration  of  the 
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first  lease.     Tracy  y.  Albany ^  afo.,  7  N.  Y.  three  years  certain  and  at  the  election  of 

Rep.,  474,  475.  the  lessee  for  five  years.     If  the  lessee 

aut  a  mere  licence  is  personal  to  the  elect  to  hold  for  five  years  the  lease  then  • 

licensee  and  not  assignable.    So,  also,  a  becomes  one  for  that  period;  a  new  lease 

riffht  of  election  to  take  title  to  lands,  for  the  additional  two  years  is  nnnecee- 

when  not  coupled  with  a  rested  interest  sary.     HauM  y.  Bwrr,  24   Barb.,  605 ; 

therein,  cannot  be  claimed  or  exercised  Crekin  y.  Doney^  1  N.  Y.  Rep.,  419. 

by  an  assignee.     As  where  A.  giye  B.  a  But  a  coyenant  in  a  lease  that  the  les- 

lioense  to  test  his  lands  Iknd  if  he  be  satis-  see  shall,  at  the  expiration  of  the  term, 

fied  there  be  oil  therein,  and  elect  before  "haye  the  refusal  of  the  premises"  for  a 

a  specified  time   to  purchase  the  same,  specified  term  is  a  coyenant  to  renew  the 

then  that  he.  A.,  will  conyey  the  same,  lease  at  the   same  rent  for  such  term. 

B.  cannot  assign  the  contract  so  his  as-  TVaey  y.  Albany  MBchange  Co.,  7  N.  Y. 

signee  can  elect  to  take  the  lands.    Men-  Rep.,  472.    And  will  be  specifically  en- 

denhaU  y.  Klinck,  61  N.  Y.  Rep.,  246.  forced.     IhinneU  y.   KeUkias,  16    Abb. 

A  lease  may  be  so  drawn  as  to  be  for  Prac,  206. 


[Law  Reports,  9  Common  Fleas,  20.] 
Noyember  6,  1878. 

AsHFORTH  V.  Redford  and  another. 

Contirudion  of  MtrcantUe  Caniraet — Credii  of  "from  ftz  to  eight  WeekiJ' 

On  a  sale  of  goods,  the  inyoice  expressed  that  they  should  be  paid  for  in  "from  six 
to  eight  weeks.  The  sale  took  place  on  the  1st  of  May,  and  the  action  for  the  price 
was  conmienced  on  the  18th  of  June.  At  the  trial  the  judge  left  it  to  the  jury  to  say 
what  was  the  mercantile  meaning  of  the  expression  "from  six  to  eight  weeks;"  and 
they  found  that  the  action  had  not  been  brought  prematurely.  The  judge,  being  of 
the  same  opinion,  directed  a  yerdict  for  the  plaintiff: 

Held, — ^upon  the  authority  of  Alexander  y.  VancUnee  (8  En^.  Rep.,  879), — 
that  the  question  was  properly  left  to  the  jury,  and  the  yerdict  ngat, 

Action  by  the  plaintiff,  a  commission-merchant  at  Man- 
chester, to  recover  the  price  of  certain  cotton- wefts  sold  by 
him  to  the  defendants,  to  be  paid  for  in  "from  six  to  eight 
weeks."  The  sale  took  place  on  the  1st  of  May  last,  and 
the  action  was  commenced  on  the  18th  of  June. 

At  the  trial  before  Brett,  J.,  at  the  last  assizes  at  Manches- 
ter, it  was  objected  on  the  part  of  the  defendants  that  the 
action  had  been  brought  before  the  expiration  of  the  agreed 
period  of  credit.  The  learned  judge  left  it  to  the  j'ury  to  say 
what  was  the  mercantile  meamng  of  the  expression  "from 
six  to  eight  weeks."  The  jury  round  that  the  action  had 
not  been  brought  too  soon ;  and  the  learned  judge,  being 
of  the  same  opinion,  directed  a  verdict  for  the  plaintiff  for 
£28  Us.  2d. 

*IIdlker^  Q.C.  (jB.  G.  TFi7Kam«  with  him),  moved  for  a  [21 
new  trial  on  the  ground  of  misdirection.  The  defendants 
were  entitled  to  a  credit  for  the  full  term  of  eight  weeks,  and 
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the  construction  of  the  invoice  was  for  the  court,  and  ought 
not  to  have  been  left  to  the  jury.  The  alternative  was  given 
in  ease  of  the  buyer. 

Keating,  J.  This  is  a  motion  for  a  new  trial  on  the 
ground  of  misdirection.  It  appears  that  the  defendants 
agreed  to  buy  goods  of  the  plaintiff,  to  be  paid  for  in  "  from 
six  to  eight  weeks,"  and  that  an  action  was  brought  for  the 
price  after  the  expiration  of  six  weeks,  but  before  the  expi- 
ration of  eight  weeks.  Mr.  Holker's  objection  is,  that  tne 
expression  oeing  found  in  a  written  instrument,  the  con- 
struction of  it  was  for  the  court,  and  that  leaving  the  ques- 
tion to  the  jury  was  a  misdirection.  I  think,  however,  that 
he  could  not  be  entitled  to  a  rule  unless  he  satisfied  the 
court  that  the  construction  which  the  jury  put  upon  the  con- 
tract was  an  erroneous  one.  I  think  my  Brother  Brett  was 
quite  right  in  leaving  the  question  ft)  the  jury  as  he  did. 
Apart  from  mercantile  understanding,  the  words  grammati- 
cally speaking  are  meaningless.  The  proper  course,  there- 
fore, as  it  seems  to  me  was  to  leave  it  to  the  jury  to  say 
whether  or  not  they  had  acquired  any  mercantile  meaning : 
and  accordingly  my  Brother  Brett  asKed  the  question,  and 
the  jury  answered  it  by  saying  that  in  their  opinion  the  ac- 
tion had  not  been  brought  prematurely, — ^in  other  words, 
that  the  meaning  of  the  contract  was  not  that  the  defendants 
should  have  eignt  weeks  absolutely  within  which  to  pay  for 
the  goods.  A  somewhat  similar  question  arose  in  this  court 
in  the  recent  case  of  Alexander  v.  Vanderzee.  (*)  There,  the 
defendant  contracted  for  a  quantity  of  Danubian  maize,  *'  for 
shipment  in  June  and  [or]  July,  1869."  In  fulfillment  of  his 
contract  the  seller  tendered  two  cargoes  of  maize  the  ship- 
ment of  which  commenced  on  the  12tn  and  16th  of  May,  and 
was  completed  on  the  4th  and  6th  of  June  ;  more  than  the 
half  of  each  cargo  having  been  put  on  board  in  May.  The 
learned  judge  left  it  to  the  jury  to  say^  whether  the  cargoes 
in  question  were  ''June  shipments"  in  the  ordinary  busi- 
ness sense  of  the  term ;  and  they  found  that  they  were.  I 
22]  entertained  some  doubt  whether  the  question  ought  *to 
have  been  left  to  the  jury  ;  but  the  rest  of  the  court  thought 
it  was  properly  a  question  for  them :  and  the  Exchequer 
Chamber  aflSlrmed  their  iudgment,  the  majority  thinking  the 
question  was  properly  left  to  the  jury.  Lush,  J.,  said:(") 
*'  The  words  '  for  shipment  in  June  or  July '  have  no  definite 
meaning,  whether  grammatical  or  otherwise.  They  may 
either  mean  that  the  shipment  of  the  grain  shall  be  com- 

(0  Lftw  Bep.,  1  C.  P,,  680.  (»)  Law  Rep.,  1  C.  P.  at  p.  684. 
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pleted  in  June  or  Juljr,  or  that  the  whole  shall  be  shipped 
in  those  months.  I  think  the  opinion  of  the  jury  was  prop- 
erly asked."  So  here,  no  definite  meaning,  grammatical  or 
otherwise,  can  be  given  to  the  words  "to  be  paid  for  in  from 
six  to  eight  weeks."  They  are  words  wnich  are  found 
in  a  mercantile  contract;  and  I  do  not  know  how  other- 
wise their  meaning  can  be  ascertained  than  by  leaving  it 
to  the  jury  to  interpret  them.  I  think  there  was  no  mis- 
direction. 

Grove,  J.  I  am  of  the  same  opinion,  though  I  must  con- 
fess I  have  entertained  consideraible  doubt ;  and  the  case  of 
Alexander  v.  Vanderzee{')  has  not  entirely  removed  that 
doubt.  There,  as  here,  the  words  of  the  contract  had  per  se 
no  definite  or  intelligible  meaning;  and  the  Exchequer 
Chamber  held  that  it  was  properly  left  to  the  jury  to  say 
what  was  their  true  interpretation,  inasmuch  as  they  might 
have  a  mercantile  sense  which  was  intelligible  to  them. 
The  difficulty,  however,  here  is,  to  see  whether  the  term 
"from  six  to  eight  weeks"  could  be  a  mercantile  expres- 
sion. The  question  is  whether  the  words  are  not  to  be 
read  fortius  contra  proferentem.  But  my  doubt  is  not 
strong  enough  to  induce  me  to  differ  from  my  learned 
brethren. 

Brett,  J.  The  first  question  is,  whether  I  ought  to  have 
left  the  question  to  the  ]ury  as  I  did.  It  seems  to  me  that  I 
was  bound  to  leave  it  in  either  of  two  ways.  If  I  was  bound 
to  construe  the  contract  myself,  I  should  sav  it  meant  some- 
thing fairly  between  the  two  extremes.  If  so,  the  proper 
S[ue8tion  for  the  jury  was  whether  the  18th  of  June  was  the 
air  mean.  But  a  phrase,  though  not  grammatically  accu- 
rate, may  have  an  intelligible  mercantile  meaning ;  and  it 
seems  to  me  that  Alexanc^  v.  Vanderzeei^)  is  an  authoritv 
to  show  that  the  mercantile  meaning  *as  distinguished  [2o 
from  the  grammatical  meaning  is  a  question  for  the  jury. 
There,  the  words  of  the  contract  were,  "for  shipment  in 
June  or  July,"  and  a  large  portion  of  the  grain  had  been 
shipped  in  May.  It  was  left  to  the  jury  to  say  whether  the 
shipment  was  a  June  shipment  in  the  ordinary  business 
sense  of  the  term ;  and  the  majority  of  the  judges,  both  in 
this  court  and  in  the  Exchequer  Chamber,  held  that  it  was 
correct  to  leave  the  question  to  the  jury  in  that  form.  I  left 
the  question  upon  this  occasion  as  nearly  as  possible  in  the 
same  terms.  It  seems  to  me  that,  upon  the  authority  of  that 
case,  it  was  right  to  leave  that  question.    If,  thereiore,  the 

(>)  Law  Rep.,  1  C.  P.,  630. 

7Eng.  Rep.]  18 
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construction  of  the  contract  was  for  me,  I  think  my  direc- 
tion was  not  wrong ;  and,  if  it  was  for  the  jury,  I  think  they 
came  to  the  right  conclusion. 

The  rule  was  moved  also  on  the  ground  that  the  verdict 
was  against  the  weight  of  evidence.  But  I  cannot  say  that 
I  was  dissatisfied  with  the  verdict ;  and,  as  my  learned  bro- 
thers agree  that  there  was  evidence  both  ways,  there  is  no 
ground  for  disturbing  the  verdict. 

JRiUe  refused. 

Attorneys  for  defendant :  Shaw  &  TremeUan^  for  P.  &  J. 
Watson^  "bury. 


[Law  Reports,  9  Common  Pleas,  88.] 
November  20,  1873. 

38]  *BoRRiES  and  another  v.  The  Imperial  Ottoman  Bank. 

Principal  and  Agent — Sd-off  against  Principal  of  a  Debt  due  from  Agent — Pleading — 

Means  of  Knowledge, 

In  order  to  constitnte  a  valid  defence  within  the  rule  in  George  y.  Clagett  (7  T.  R., 
869),  the  plea  should  show  that  the  contract  was  made  by  a  person  whom  the  plaintiff 
had  intrusted  with  the  possession  of  the  goods,  that  that  person  sold  them  as  nis  own 

foods  in  his  own  name  as  principal  with  the  authority  of  the  plaintiff,  that  the  defen- 
ant  dealt  with  him  as,  and  believed  him  to  be,  the  principal  in  the  transaction,  and 
that  before  the  defendant  was  undeceived  in  that  respect  the  set-off  accrued. 

It  is  not  necessary  in  such  a  plea,  to  negative  "  means  of  knowledge,"  that  the 
seller  was  dealing  as  an  agent. 

To  a  count  for  goods  sold  and  delivered,  the  defendants  pleaded,  that  the  goods 
were  sold  and  delivered  to  them  by  S.,  then  being  the  agent  of  the  plaintiffs  and 
intrusted  by  them  with  the  possession  of  the  goods  as  apparent  owner  thereof;  that 
S.  sold  the  goods  in  his  own  name  and  as  his  own  s^ds  with  the  consent  of  the  plain- 
tifis ;  that,  at  the  time  of  the  sale,  the  defendants  believed  S.  to  be  the  owner  of  the 
goods,  and  did  not  know  that  the  plaintiffs  were  the  owners  of  or  interested  therein, 
or  that  S.  was  agent ;  and  that,  ;before  the  defendants  knew  that  the  plaintiffs  were 
the  owners  of  the  goods  or  that  S.  was  agent  in  the  sale  thereof,  S.  became  indebted 
to  the  defendants,  ^c,  claiming  a  set-off. 

Replication,  that,  before  the  sale  by  S.,  the  defendants  had  the  means  of  knowing 
that  he  was  merely  apparent  owner  of  the  goods  and  that  the  same  were  intrusted  to 
him  as  agent,  and  that  8.  was  agent,  and  as  such  sold  the  goods  to  the  defendants : 

Hdd,  that  the  plea  was  good,  and  the  replication  no  answer  to  it. 

The  second  count  was  for  goods  sold  and  delivered,  money 
received  by  the  defendants  for  the  use  of  the  plaintiffs,  and 
interest. 

39]  *Fifth  plea,  as  to  so  much  of  tlie  second  count  as 
related  to  money  payable  for  goods  sold  and  delivered 
by  the  plaintiffs  to  tne  defendants,  that  the  goods  were 
sold  and  delivered  to  the  defendants  by  certain 
sons  known  and  carrying  on  business  as  bcheitlin  & 


Ser- 
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then  being  the  agents  of  the  plaintiffs  in  that  behalf  and 
intrusted  by  the  plaintiffs  with  the  possession  of  the  goods 
as  apparent  owners  thereof ;  that  Scheitlin  &  Co.  sold  and 
delivered  the  goods  in  their  own  name  and  as  their  own 
goods,  with  the  consent  of  the  plaintiffs ;  that,  at  the  time 
of  the  sale  and  delivery  of  the  goods,  the  defendants  believed 
Scheitlin  &  Co.  to  be  the  owners  of  the  goods,  and  did  not 
know  that  the  plaintiffs  were  the  owners  of  the  goods  or  of 
any  of  them,  or  were  interested  therein  or  in  the  said  sale 
thereof,  or  that  Scheitlin  &  Co.  were  agents  in  that  behalf ; 
that,  before  the  defendants  knew  that  the  plaintiffs  were  the 
•  owners  of  the  coods  or  any  of  them,  or  interested  therein,  or 
that  Scheitlin  &  Co.  were  agents  in  the  sale  thereof,  Scheitlin 
&  Co.  became,  and  at  the  commencement  of  the  suit  were 
and  still  remained  indebted  to  the  defendants  in  an  amount 
equal  to  the  plaintiffs'  claim,  as  the  drawers  of  certain  dis- 
honored bills  of  exchange  which  had  been  refused  accept- 
ance bv- the  drawees,  and  for  goods  bargained  and  sold  by 
the  defendants  to  Scheitlin  &  Co.,  and  for  work  done,  &c.,  &c., 
— which  amount  the  defendants  were  willing  to  set  off  against 
the  plaintiffs'  claim. 

Second  replication  to  the  fifth  plea, — ^that,  before  and  at 
the  time  when  the  goods  were  so  sold  and  delivered  to  the 
defendants  as  in  the  plea  mentioned  by  the  persons  known 
as  Scheitlin  &  Co.  to  the  defendants,  they  the  defendants 
had  the  means  of  knowing  that  Scheitlin  &  Co.  were  merely 
apparent  owners  of  the  goods,  and  that  the  same  were  in- 
trusted to  Scheitlin  &  Co.  as  agents  of  and  for  the  plaintiffs, 
and  that  Scheitlin  &  Co.  were  agents  of  and  for  the  plain- 
tiffs, and  as  agents  of  and  for  the  plaintiffs  sold  and  deliv- 
ered the  goods  to  the  defendants. 

Third  replication  to  the  fifth  plea, — ^that,  before  and  at  the 
time  when  the  goods  were  so  sold  and  delivered  to  the  de- 
fendants as  in  the  plea  mentioned  by  Scheitlin  &  Co.  they  the 
defendants  had  the  means  of  knowing  that  Scheitlin  &  Co. 
were  merely  apparent  owners  of  the  goods,  and  that  the  same 
were  intrusted  to  Scheitlin  *&  Co.  as  agents,  and  tJiat  [40 
Scheitlin  &  Co.  were  agents  and  as  agents  sold  and  delivered 
the  goods  to  the  defendants. 

Demurrer  to  the  fifth  plea,  on  the  ground  that  it  did  not 
allege  that  the  defendants  had  not  the  means  of  knowledge 
that  Scheitlin  &  Co.  were  acting  in  the  sale  as  agents. 
Joinder. 

Demurrers  to  the  second  and  third  replications  to  the  fifth 
plea,  on  the  ff round  that,  inasmuch  as  the  defendants  acted 
m  the  bona  fide  belief  that  Scheitlin  &  Co.  were  the  owners 
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of  the  goods  and  did  not  know  that  Scheitlin  &  Go.  were 
acting  in  the  sale  as  agents,  it  was  immaterial  whether  they 
had  such  means  of  knowledge  as  alleged.    Joinder. 

TJdaUy  for  the  plaintiffs.  The  plea  merely  alleges  that 
the  defendants  dicf  not  know  that  the  plaintiflfs  were'  the 
owners  of  the  goods  or  that  Scheitlin  &  Co.  were  agents. 
It  ought  to  have  gone  on  to  aver  that  they  had  not  the  means 
of  knowing  those  facts :  see  the  precedent  in  Chitty,  jun.  on 
Pleading,  3d  ed.,  614.  Smith's  Mercantile  Law,  8th  ed., 
p.  152,  contains  a  correct  exposition  of  the  law  upon  this 
subiect.  "The  principal's  right  to  enforce  contracts  made 
by  nis  agent  is  subiect,"  it  is  said,  "to  this  rule,  viz.,  that, 
if  the  agent  have  been  allowed  to  deal  in  his  own  name, 
the  partv  dealing  with  him  will  enjoy  the  same  rights  against 
the  employer  as  he  might  have  exercised  against  his  agent 
had  that  agent  really  been  a  principal.  Thus,  when  a  factor 
dealijig  for  a  principal,  but  concealing  that  principal,  deliv- 
ers goods  in  his  own  name,  the  person  contracting  with  him 
has  a  right  to  consider  him  to  all  intents  and  purposes  the 

grincipal ;  and,  though  the  real  principal  may  appear  and 
ring  an  action  on  that  contract  against  the  purchaser  of  the 
foods,  yet  that  purchaser  may  set  oflf  any  claim  he  may 
ave  against  the  factor,  in  answer  to  the  demand  of  the 
principal.  This  rule  is  to  prevent  the  hardship  under  which 
a  purchaser  would  labor,  if,  after  having  Ibeen  induced 
bj^  peculiar  considerations,  such,  for  instance,  as  the  con- 
sciousness of  possessing  a  set-oflF,  to  deal  with  one  man,  he 
could  be  turned  over  and  made  liable  to  another,  to  whom 
those  considerations  would  not  apply,  and  with  whom  he 
would  not  willingly  have  contracted.  But  if,  at  any  time  in 
the  course  of  the  transaction,  he  have  means  of  knowing 
41]  *that  the  person  with  whom  he  deals  is  not  a  principal, 
the  above  reason  does  not  apply,  and  then  cessanie  ratione 
cessat  ipsa  Zea?."  For  this  the  author  cites  Coates  v. 
Lewes  (*) ;  Si7ns  v.  Bond  (") ;  Bastdble  v.  Poole  (") ;  Stracey 
V.  Deey  (*) ;  Oeorge  v.  Clagett  (*) ;  Blackbourne  v.  ScJwles  (') ; 
Carr  v.  Hiv^hliff  (') ;  Taylor  v.  Kymer  (*) ;  Warner  v. 
M^Kay  (•).  So,  in  the  notes  to  Oeorge  v.  Claqett  (*)  in 
2  Smith's  Leading  Cases,  6th  ed.,  p.  116,  it  is  said  that  "This 
rule  only  applies  where  the  party  contracting  has  not  the 
means  of  knowing  that  the  party  with  whom  he  contracts  is 
but  an  agent.     If  he  have  the  means  of   knowing,  and, 

(»)  1  Camp.,  444.  («)  2  Camp..  841. 

')  6  B.  A  Ad..  389.  O  4  B.  A  C,  647. 

n  1  C.  M.  A  R.,  410.  (»)  3  B.  A  Ad.,  820. 

»)  7  T.  R.,  861,  n.  (r).  (»)  1  M.  A  W.,  691. 
[»)  7  T.  R.,  869. 
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though  he  may  not  be  erpresBly  told,  still  must  be  supposed 
to  have  known  that  he  was  dealing  not  with  a  principal  but 
with  an  agent,  the  reason  of  the  above  rule  ceases  p  citing 
Baring  v.  Carrie  C).  And  at  p.  117  it  is  said  that,  "In 
order  to  make  a  valid  defence  within  the  rule  laid  down  in 
the  principal  case,  the  plea  must  show  that  the  contract  was 
made  with  a  person  whom  a  plaintiff  had  intrusted  with  the 
possession  of  the  goods,  that  that  persoii  sold  them  as  his 
own,  in  his  own  name,  as  principal,  with  the  authority  of 
the  plaintiff,  that  the  defendant  dealt  with  him  as  and 
believed  Mm  to  be  the  principal  in  the  transaction^  and  that, 
before  the  defendant  was  undeceiyed  in  that  respect,  the  set- 
off accrued."  For  this  reference  is  made  to  the  judgment  of 
this  court  in  Semema  v.  Brinsley  (•).  In  PurcheU  v.  Sal- 
ter (•)  the  plea  contained  the  averment  in  which  this  plea  is 
deficient.  The  j)lea  as  here  pleaded  is  consistent  with  the 
defendants'  having  had  notice,  and  having  forgotten  it ;  as 
in  Raphael  v.  Barik  of  England  (*). 

[Brett,  J.  It  is  consistent  with  this  plea  that  the  debt 
sought  to  be  set  off  was  contracted  before  Scheitlin  &  Go. 
were  intrusted  with  the  goods.    How  is  the  fact  ?] 

It  may  be  assumed  to  have  accrued  before  this  claim  arose. 

[Keating,  J.  Is  "means  of  knowing"  anything  more 
than  evidence  of  knowledge  ?] 

*The  substantial  question  is  whether  or  not  the  def  en-  [42 
dant  had  means  of  knowledge. 

I  [Coleridge,  C.J.  I  observe  that  Lord  Denman,  in  giving 
'udgment  in  PurcheU  v.  Salter  (•),  in  the  court  below,  when 
le  states  the  substance  of  the  plea  omits  all  mention  of 
"  means  of  knowledge." 

Denman,  J.  In  the  third  edition  of  BuUen  and  Leake, 
p.  688,  there  is  a  form  of  plea  which  omits  the  words  you 
contend  ought  to  be  inserted ;  and  in  a  note,  appended  thereto, 
referring  to  Baring  v.  Corrie  (*),  it  is  said:  "If  the  buyer 
had  the  means  of  knowing  him  to  be  dealing  as  an  agent, 
and  negligently  omitted  to  inform  himself,  it  would  be 
equivalent  to  knowledge,  and  would  deprive  him  of  the 
set-off."] 

Those  words  are  found  in  the  same  form  in  the  second 
edition,  which  is  referred  to  in  the  argument  in  Semenza  v. 
Brinsley  (').  It  is  submitted  that  the  plea  is  bad,  and  the 
replications  good. 

(»)  2  B.  A  Aid.,  187.  (*)  17  C.  B.,  161;  26  L.  J.  (C.P.),  83. 

(*)  18  C.  B.  (N.S.),  467 ;  84  L.  J.  (C.P.),  (»)  1  Q.  B.,  at  p.  200. 

161.  («)  2  B.  A  Aid..  137. 

(»)  1  Q.  B.,  197.  C)  18  C.  B.  (N.S.),  at  p.  472. 
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Hall^  contra.  The  plea  is  in  the  form  given  in  the  3d 
edition  of  Bullen  and  Leake,  p.  688,  and  in  3  Ch.  PI.  17th 
ed.,  p.  122,  and  adopted  in  Carr  v.  Hinchliff  (*),  Fish  v. 
Kempton  ('),  Dresser  v.  Norwood  ("),  and  other  cases.  The 
real  question  after  all  is,  whether  the  defendants  knew  that 
they  were  dealing  with  an  a^ent.  In  JRabone  v.  Williams  (*), 
Lord  Mansfield  said  :  "Where  a  factor,  dealing  for  a  prin- 
cipal, but  concealing  that  principal,  delivers  goods  in  his 
own  name,  the  person  contracting  with  him  has  a  right  to 
consider  him  to  all  intents  and  purposes  as  the  principal ; 
and,  though  the  real  principal  may  appear  and  bring  an 
action  upon  that  contract  against  the  purcnaser  of  the  goods, 
yet  that  purchaser  may  set  off  any  claim  he  maj  have 
against  the  factor  in  answer  to  the  demand  of  the  principal. 
This  has  been  long  settled."  And  in  George  v.  Vlaaeit  (') 
Lord  Kenyon  and  tne  rest  of  the  court,  upon  the  autnority 
of  that  case  held  that,  if  a  factor  who  sells  under  a  del  credere 
commission  sells  goods  as  his  own,  and  the  buyer  knows 
43]  nothing  of  any  principal,  the  buyer  may  *set  off  any 
demand  he  may  have  on  the  factor  against  the  demand  for 
the  goods  made  by  the  principal. 
fBRETT,  J.  The  marginal  note  is  not  strictly  accurate.] 
The  passage  cited  from  2  Smith' s  Leading  Cases,  6th  ed. , 
115,  is  not  inconsistent  with  the  authorities.  In  Baring  v. 
Corrie  Q?  t^^  court  came  to  the  conclusion  that  the  defend- 
ant had  knowledge  of  the  fact.  Abbott,  C.  J.,  says  (') : 
"The  distinction  between  a  broker  and  factor  is  not  merely 
nominal,  for  they  differ  in  many  important  particulars.  A 
factor  is  a  person  to  whom  goods  are  consigned  for  sale  by  a 
merchant  residing  abroad  or  at  a  distance  from  the  place  of 
sale ;  and  he  usually  sells  in  his  own  name,  without  disclos- 
ing that  of  his  principal:  the  latter,  therefore,  with  fuU 
knowledge  of  these  circumstances,  trusts  him  with  the  ac- 
tual possession  of  the  goods,  and  gives  him  authority  to  sell 
in  his  own  name.  But  the  broker  is  in  a  different  situation : 
he  is  not  trusted  with  the  possession  of  the  goods,  and  he 
ought  not  to  sell  in  his  own  name.  The  principal,  therefore, 
who  trusts  a  broker,  has  a  right  to  expect  that  he  will  not 
sell  in  his  own  name."  And  further  on  ne  savs  (') :  "  There 
is  another  circumstance  which  shows  that,  if  they  (the  de- 
fendants) did  not  know  that  Coles  &  Co.  were  acting  as 
brokers  in  this  case,  it  was  because  they  chose  not  to  know 

(')  4  B.  A  C,  547.  (5)  1  T.  R.,  869. 

(')  1  C.  B.  687;  18  L.  J.  (C.P.),  206.  («)  2  B.  A  Aid.,  137. 

(»)  17  C.  B.  (N.S.),  466;  82  L.  J.  (C.P.),  (')  2  B.  A  Aid.,  at  p.  142. 

201.  (»)  2  B.  A  Aid.,  at  p.  144. 
(*)  7  T.  R..  860,  n.  (a). 
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it ,  It  appears  that  they  received  a  sale-note,  and  were  not 
required  to  sign  a  bought-note.  Now,  without  entering  into 
the  question  whether  or  not  under  such  circumstances  the 
bargain  could  be  enforced,  it  is  quite  sufficient  to  say  that 
the  ordinary  course  of  dealing  was  not  pursued,  and  that 
enough  appears  to  show  that  the  defendants  negligently  ab- 
stained from  making  those  inquiries  which  they  ought  to 
have  made.  I  think,  therefore,  that  they  ought  not  to  be 
allowed  the  set-off  which  is  claimed."  And  Bayley,  J., 
said  (*) :  "I  think  the  plaintiffs  did  not  by  their  conduct 
enable  Coles  &  Co.  to  hold  themselves  out  as  the  proprietors 
of  these  goods,  and  so  to  impose  on  the  defendant ;  that 
the  defendants  were  not  imposed  upon ;  and,  even  suppos- 
ing that  thev  were,  that  they  must  have  been  guilty  of  gross 
negligence.'' 

*[Brett,  J.  Three  reasons  seem  to  have  been  given  [44 
for  the  judgment,  any  one  of  which  would  have  been  suffi- 
cient] 

In  Pish  V.  Kenvpton  (*),  Cresswell,  J.,  says :  "  This  is  an 
attempt  to  extend  the  rule  laid  down  in  Rahone  v.  Wil- 
liams  (•)  and  Oeorge  v.  Clagett  (*),  which  has  now  been  uni- 
formly acted  upon  for  many  years.  If  a  factor  sells  goods 
as  owner,  and  the  buyer  bona  fide  purchases  them  in  the 
belief  that  he  is  dealing  with  the  owner,  he  may  set  off  a 
debt  due  to  him  from  the  factor  against  a  demand  preferred 
by  the  principal."    These  are  exactly  the  terms  of  mis  plea. 

[Beett,  J.  The  decision  was,  that  the  defendant  knew 
that  Tanner  &  Ward  were  selling  as  factors,  and  therefore 
he  had  no  right  of  set-off.  The  objection  here  is,  that  the 
plea  does  not  sufficiently  aver  that  the  defendants  had  not 
notice  that  Scheitlin  &  Co.  were  factors.] 

It  is  not  necessary  to  negative  notice ;  it  is  enough  to  aver 
that  the  defendants  bona  fide  believed  that  the  vendors  were 
the  true  owners  of  the  goods. 

[Brett,  J.  Suppose  at  the  trial  the  plaintiffs  proved  that 
the  defendants  had  notice,  and  the  jury  find  that  they  did 
not  believe  it  ?] 

The  fact  of  knowledge  cannot  depend  upon  whether  the 
information  was  true  or  false. 

[CoLEBiDGE,  C.  J.  Do  uot  the  words  of  the  plea  convey 
to  any  reasonable  mind  that  the  defendants  had  neither  no- 
tice nor  knowledge  % 

Keatii^g,  J.    If  notice  is  proved,  the  plaintiffs  will  very 

(1)  2  B.  <fe  Aid.,  at  p.  147.  (»)  1  T.  R.,  860,  n.  (a). 

(*)  7  C.  A  B.,  687 ;  18  L.  J.  (C.P.),  206.        (*)  7  T.  R.,  359. 
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likely  dispose  of  the  allegation  that  the  defendants  had  not 
knowledge.] 

Udall  was  heard  in  reply. 

CoLEBiDOE,  C.J.  I  am  of  OTOnion  that  oar  judgment 
should  be  for  the  defendants.    The  action  is  brought  for 

foods  sold  and  delivered  by  the  plaintiffs  to  the  defendants, 
he  fifth  plea  states  that  the  goods  were  sold  and  delivered 
to  the  defendants  by  Scheitlin  &  Co.,  then  being  agents  of 
the  plaintiffs  and  intrusted  by  them  with  the  possession  of 
451  the  goods  as  apparent  owners  *thereof ;  that  Scheitlin 
&  Co.  sold  the  good!s  in  their  own  name  and  as  their  own 

goods  with  the  consent  of  the  plaintiffs  ;  that,  at  the  time  of 
le  sale,  the  defendants  believed  Scheillin  &  Co.  to  be  the 
owners  of  the  goods,  and  did  not  know  that  the  plaintiffs 
were  the  owners  of  them  or  were  interested  therein,  or  that 
Scheitlin  &  Co.  were  agents ;  and  that,  before  the  defendants 
knew  that  the  plaintiffe  were  the  owners  of  the  goods  or  in- 
terested therein,  or  that  Scheitlin  &  Co.  were  agents  in  the 
sale  thereof,  Scheitlin  &  Co.  became  indebted  to  the  defend- 
ants, &c.  It  was  in  the  first  place  contended  by  Mr.  Udall 
that  the  plea  shoxdd  have  averred,  not  only  that  the  defen- 
dants did  not  know  that  the  plaintiffs  were  the  owners  of 
the  goods,  and  believed  Scheithn  &  Co.  to  be  the  owners,  but 
also  that  the  defendants  had  not  the  means  of  knowledge 
that  Scheitlin  &  Co.  were  not  owners,  but  were  actinc  in  tne 
sale  as  agents.  It  appears  to  me,  however,  that  tne  plea 
states  all  that  is  material  to  raise  the  defence.  It  states  that 
the  plaintiffs  intrusted  Scheitlin  &  Co.  with  the  goods  for  sale, 
that  they  sold  them,  and  that  the  defendants  bought  them 
believing  Scheitlin  &  Co.  to  be  the  owners  of  them.  The 
essence  of  the  defence  is,  the  real  state  of  the  defendants' 
minds  when  they  bought  the  goods  of  Scheitlin  &  Co.  They 
assert  that  it  was  this,  that  they  believed  the  goods  to  be  the 
goods  of  Scheitlin  &  Co.,  and  did  not  know  or  believe  that 
the  plaintiffs  were  the  owners  of  or  interested  in  them. 
That  brings  the  case  distinctly  within  the  rule  in  Oeorge  v. 
Clagett  C) ;  and  that  is  the  form  of  plea  which  has  been 
commonly  in  use  to  raise  a  defence  of  this  kind.  I  observe 
that  in  two  cases, — Purchell  v.  Salter  (•)  and  Semenza  v. 
Brinsley  ('), — where  the  plea  contained  an  averment  that  the 
defendant  had  no  means  of  knowledge,  no  notice  is  taken 
of  that  allegation  in  the  judgment.  If  it  be  necessary  to 
aver  that  the  defendants  had  not  notice  that  the  plaintiffs 
were  the  owners  of  the  goods,  I  think  that  is  substantially 

')  7  T.  R.,  859.  C)  18  C.  B.  (N.S.),  467 ;  84  L.  J.  (C.P.), 

«)  1  Q.  B.,  197.  161. 
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averred  in  this  plea  by  the  statement  that  Scheitlin  &  Co. , 
with  the  consent  of  the  plaintiffs,  sold  the  goods  as  their 
own,  and  that  the  defendants  believed  them  to  be  the  owners 
of  them,  and  did  not  know  that  the  plaintiffs  were  the. own- 
ers. The  plea  being  good,  it  follows  that  the  replication, 
*which  merely  states  that  at  the  time  of  the  sale  the  de-  [46 
fendants  had  the  means  of  knowing  that  Scheitlin  &  Co. 
were  only  apparent  owners,  and  were  intrusted  with  the 
goods  as  agents  of  the  plaintiffs,  is  no  answer  to  the  plea, — 
being  a  mere  statement  of  a  fact  which  was  immaterial. 

Keating,  J.  I  am  of  the  same  opinion.  The  argument 
of  Mr.  Udall  in  substance  is  this,  that,  in  a  plea  setting  up 
the  defence  in  Oeorae  v.  Claqett  ('),  it  is  not  sufficient  to 
allege  want  of  knowledge,  without  going  on  to  negative  that 
the  defendant  had  the  means  of  knowledge,  or  notice.  It 
seems  to  me,  however,  that  this  plea  contains  all  that  is  es- 
sential to  constitute  a  good  defence.  It  states  that  Scheitlin 
&  Co.  were  intrusted  hj  the  plaintiffs  with  the  goods  for  sale, 
that  Scheitlin  &  Co.  with  the  plaintiffs'  consent  sold  them  in 
their  own  names  and  as  their  own  goods,  and  that  the  de- 
fendants bought  them  believing  Scheitlin  &  Co.  to  be  the 
owners  of  them,  and  not  knowing  that  the  plaintiffs  were  the 
owners  or  that  Scheitlin  &  Co.  were  agents  in  that  behalf. 
I  think  it  was  quite  unnecessary  to  go  on  and  aver  that  the 
defendant  had  not  notice  or  means  of  knowledge ;  for,  if 
they  had  means  of  knowledge,  that  might  be  given  in  evi- 
dence under  a  traverse  of  the  allegation  of  want  of  knowl- 
edge. For  these  reasons,  I  entirely  agree  with  my  lord  that 
the  plea  is  good,  and  that  the  replications  afford  no  answer 
to  it 

Brett,  J.  The  material  allegations  in  the  plea  are,  that 
the  goods  were  sold  to  the  defendants  by  Scheitlin  &  Co., 
who  as  agents  were  intrusted  by  the  plaintiffs  with  the  pos- 
session 01  the  goods  as  apparent  owners  thereof,  and  that 
Scheitlin  &  Co.  sold  the  goods  in  their  own  name  and  as 
their  own  goods  with  the  consent  of  the  plaintiffs,  and  that 
at  the  time  of  the  sale  the  defendants  believed  Scheitlin  & 
Co.  to  be  the  owners  of  the  goods,  and  did  not  know  that  the 
plaintiffs  were  the  owners  of  or  interested  in  them,  or  that 
Scheitlin  &  Co.  were  agents  only.  The  contention  on  the  part 
of  the  plaintiffs  is,  that,  assuming  these  allegations  to  be  true, 
the  plea  is  bad  for  not  averring  that  the  defendants  at  the 
time  of  the  sale  had  not  the  means  of  knowing  *that  [47 
Scheitlin  &  Co.  were  acting  in  the  sale  as  agents.  Assuming 
the  other  averments  in  the  plea  to  be  true,  such  an  averment 

(»)  Y  T.  R.,  869. 

7  Eng.  Rep.]  19 
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as  it  is  contended  ought  to  appear  in  it  would,  as  it  seems  to 
me,  throw  upon  the  purchasers  of  goods  a  burthen  which 
the  mercantile  law  never  intended  should  be  cast  upon  them. 
"Means  of  knowledge"  is  so  large  and  comprenensive  a 
term  that  the  defendants  might  be  bound  to  prove  that  they 
could  not  by  inquiry  have  ascertained  that  the  plaintiffs 
were  the  owners  of  the  goods  and  that  Scheitlin  &  Co.  were 
acting  only  as  agents  in  tlie  sale  of  them.  That  would  be 
manifestly  unjust,  seeing  that  the  plaintiffs,  by  intrusting 
Scheitlin  &  Co.  with  the  possession  of  the  goods  for  sale, 
gave  them  the  opportunity  of  representing  themselves  to  be 
the  real  owners  oi  them.  It  was  further  said  that  the  plea 
is  bad  for  not  averring  that  the  defendants  had  not  notice. 
It  is  unnecessary  to  decide  that.  If  it  were,  I  should  be  pre- 
pared to  hold  that  the  negation  of  notice  is  involved  in  the 
affirmative  allegation  that  Scheitlin  &  Co.  sold  the  goods  in 
their  own  names  and  as  their  own  goods,  and  that  the  defen- 
dants bought  them  believing  Scheitlin  &  Co.  to  be  the  owners 
and  not  knowing  the  plain  tins  to  be  the  owners.  But,  though 
it  is  not  necessary,  I  should  incline  to  go  further  and  to  say 
that,  if  the  replication  had  expressly  averred  that  the  defen- 
dants had  notice  at  the  time  of  the  sale  that  Scheitlin  &  Co. 
were  acting  merely  as  agents,  if  the  allegations  in  the  plea 
were  true  that  averment  would  be  immaterial,  I  take  the 
rule  of  law  to  have  been  properly  laid  down  by  Willes,  J., 
in  Semenza  v.  Brinsley{^\  where,  treating  of  the  facts  neces- 
sary to  be  alleged  in  a  plea  of  this  sort,  he  says,  referring 
to  the  rule  in  George  v.  Ulagett ') :  "In  order  to  make  a  valid 
defence  within  the  rule  above  stated,  it  is  obvious  that  the 
plea  should  show  that  the  contract  was  made  by  a  person 
whom  the  plaintiff  had  intrusted  with  the  possession  of  the 
goods,  that  that  person  sold  them  as  his  own  goods  in  his 
own  name  as  principal,  with  the  authority  of  tne  plaintiff, 
that  the  defendant  dealt  with  him  as  and  believed  him  to  be 
the  principal  in  the  transaction,  and  that  before  the  defen- 
dant was  undeceived  in  that  respect  the  set-off  accrued." 
In  that  statement  of  the  law  by  that  very  learned  judge, 
neither  of  the  allegations  the  absence  of  which  is  relied 
48]  *on  here  is  alluded  to.  Mr.  Udall's  reference  to  the 
precedent  in  Chitty,  jun.,  3d  ed.,  p.  514,  shows  that  the  ex- 
treme caution  of  the  learned  editors  induced  them  to  put  in 
something  which  was  not  absolutely  necessary  to  the  validity 
of  the  plea.  I  am  of  opinion  that  the  plea  is  good,  and  the 
replications  bad. 
Denmajv,  J.     I  am  of  the  same  opinion.     I  think  the  plea 

(')  18  C.  B.  (X.S.),  at  p.  477.  ■  («)  7  T.  R.,  859. 
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contains  all  that  is  essential  to  constitute  a  defence.  Means 
of  knowledge  may  be  material  evidence  on  the  trial.  So, 
the  allegation  of  notice  would  be  merely  stating  matter  of 
evidence.  Judgiaent for  the  d^endants. 

Attorneys  for  plaintiffs :   Williamson  &  Hill^  for  Ingledew 
&  Daggett^  Newcastle-upon-Ty^te. 
Attorney  for  defendants :  Clements. 


[Law  Reports,  9  Common  Pleaa,  48.] 
November  25,  1878. 

Phillips  v.  Bridge. 

Landlord  and  Tenant — Proviso  for  lie-entry  for  Non-payment  of  Bent — Demand  of 

Payment, 

An  agreement  of  tenancy  contained  the  following  clause:  This  agreement  is 
entered  into  upon  the  express  condition  that,  if  the  tenant  shall  make  default  in 
payment  of  the  rent,  pr  any  part  thereof,  within  twenty-one  days  after  the  same 
shall  become  due,  being  demanded,  it  shall  be  lawful  for  the  landlord,  without  giv- 
ing any  notice  to  quit,  and  without  any  other  warrant,  authority,  or  proceedings,  to 
re-enter,  Ac. : 

Hdd,  that,  to  entitle  the  landlord  to  avail  himself  of  the  right  of  re-entry,  the  rent 
must  be  in  arrear  twenty-one  days,  and  a  demand  (but  without  the  formalities  of  a  com- 
mon law  demand)  of  payment  be^then  made.  A  demand  within  the  twenty-one  days 
is  insufficient. 

Ejectment  for  two  rooms  on  the  ground  floor  of  premises 
situate  and  being  in  the  rear  of  No.  8,  London  street,  in  the 
city  of  London. 

The  cause  was  tried  in  the  Mayor's  Court,  London.  It 
appeared  that  the  defendant  was  tenant  to  the  plaintiff  of  the 
rooms  in  question  under  a  memorandum  of  agreement  in  the 
following  terms : 

*' Memorandum  of  agreement  made  this  25th  of  March, 
1870,  between  Edmund  rhillips,  of  &c.,  tbf  the  one  part,  and 
John  *Bridge,  of  &c.,  of  the  other  part ;  that  is  to  say,  [49 
the  said  E.  PhiUips  agrees  to  let  and  the  said  John  ^Bridge 
agrees  to  take,  for  a  term  of  five  years  from  the  25th  of 
March,  1870  (determinable  by  the  said  John  Bridge  at  the 
end  of  the  first  two  years,  on  giving  six  months  previous 
notice  in  writing),  all  those  two  rooms,  &c. ,  at  a  clear  yearly 
rent  of  £80,  payable  quarterly,  on  the  usual  days  of  payment, 
the  first  quarterly  payment  thereof  to  be  made  on  the  24th 
of  June,  1870;  ....  and  this  a^eement  is  entered  into 
upon  the  express  condition  that,  if  the  said  John  Bridge 
shall  make  default  in  payment  of  the  said  rent,  or  any  part 
thereof,  within  twenty-one  days  after  the  same  shall  become 
due,  being  demanded,  become  bankrupt,  or  on  br<;Jach  of  any 
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'or either  of  the  foregoing  stipulations  by  or  on  thepart  of 
the  said  John  Bridge,  it  shall  oe  lawful  for  the  said  E.  Phil- 
lips, without  giving  any  notice  to  (juit,  and  without  any 
other  warrant,  authority,  or  proceedings,  to  re-enter  and  re- 
sume possession  of  the  said  rooms,*  and  to  put  out  and  expel 
the  said  John  Bridge  therefrom ;  but  without  prejudice  to 
the  rights  or  remedies  of  the  said  E.  Phillips  for  any  such 
non-payment  or  breach,'-  &c.,  &c. 

On  the  25th  of  March,  1873,  £20  became  due  to  the  plain- 
tiflE  for  a  q^uarter's  rent.  The  quarter's  rent  was  demanded 
or  asked  tor  on  the  9th  of  April,  but  was  not  paid ;  and, 
without  anv  other  demand,  this  action  was  brought  for  the 
alleged  forfeiture. 

A  verdict  having  been  entered  for  the  plaintiff, 

TeTfourd  Salter^  in  Michaelmas  Term  last,  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  that  the  evidence 
did  not  prove  a  demand  in  accordance  with  the  terms  of  the 
agreement. 

Hilbery  showed  cause.  It  may  be  conceded  that  the  de- 
mand here  would  not  be  sufttcient  at  common  law :  see  Kid- 
welley  v.  Brande^  per  Hales,  J.  (*) ;  note  11  to  Duppa  v. 
Mayo^  1  Notes  to  Wms.  Saund.,  p.  434.  (*)  But  the  terms 
of  the  condition  here  relieve  the  lessor  from  the  necessity  of 
50]  making  any  formal  *demand :  see  Newdigat^s  Case  ("). 
Under  this  condition  or  proviso,  the  lessor  was  entitled 
to  re-enter,  the  rent  being  in  arrear  for  twenty-one  days, 
and  having  been  demanded.  The  action  was  not  brought 
until  more  than  twenty-one  days  had  elapsed  after  the 
demand. 

[Brett,  J.    Although  the  demand  need  not  be  made  with 

i')  1  Dyer,  68,  a.  ter,'  a  demand  must  be  made  on  the  thir- 

*)  "  Where  there  is  a  (yndition  of  re-  tieth  or  other  kui  day :  Co.  Litt,  202,  a ; 

entry  reserved  for  non-payment  of  rent,  and  Uargreave*s  note  8 ;  HiU  v.  Orangey 

several  things  are  required  by  the  com-  (Plowd.,  172,  b,  168,  a);    Cluift  Gaae,  (10 

mon  law  to  be   previously  done  by  the  Co.  Rep.,   129,  a);   KidweUy  v.  Brande, 

reversioner  to   entitle  him   to  re-enter.  (Plowd.,  70,  a,  b);  Cropp  v.  Hamhledon, 

1.  There  must  be  a  demand  of  the  rent:  (Cro.  £liz.,  48);    Wood  and  Chiver's  Caxe, 

Bro.  Demaunde,  pi.  19  ;  HiUy.KempshaU^  (4  Leon.,  180);  Smiih  and  BuaiarcTs  Case, 

(7  C.  B.,  975).     2.  The  demand  must  be  (1  Leon.,  142);  KirbtfT,  Oreen,  (2  Lutw., 

of  the  precise   rent  due;    for,  if  he  de-  1,139).     4.  It  must  be  made  a  convenient 

mands  a  penny  more  or  less,  it  will  be  ill :  time  before  iumel :   Ibid. :    and  see   Tuik- 

Fabian    and  Windsor's    Case,    (1   Leon.,  ler  v.  Prentiee,  {4  Taunt.,  656);  Acocka  v, 

806;    Cro.   Eliz.,    201).      8.  It   must  be  PAifff/M,  (5  H.  <&  N.,  183).     5.  It  must  bo 

made  precisely  upon  ilie  day  when  the  rent  made  upon  the  land,  and  at  the  most  noto- 

is  due  and  payable  by  tlie  lease  to  save  runts  place  upon  it ;  therefore,  if  there  b« 

the  forfeiture;  as,  where  the  proviso  is,  a  dweUiny-home  upon  the  land,  the    de- 

'  that,  if  tlie  rent  shall  be  behind  and  un-  mand  must  be  at  the  front  or  fore  door, 

paid  by  the  space  of  thirty  or  any  other  though  it  is  not  necessary  to  enter  the 

number  of  days  afU^r  the  days  of  payment,  house,  notwithstaudiug  the  door  be  open/* 

it  shall  be  lawful  for  tlie  lessor  to  re-en-  (*)  1  Dyer,  68,  a. 
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all  the  formalities  of  a  demand  at  common  law,  must  it  not 
be  made  according  to  the  terms  of  the  contract  \] 

In  Ihe  d.  Scholefield  v.  Alexander  ('),  the  rent  was  re- 
served quarterly,  and  the  lease  contained  a  proviso  that,  if 
the  rent  should  be  unpaid  twenty-one  days  next  after  any  of 
the  days  of  payment  (being  lawfully  demanded^,  the  lessor 
might  re-enter :  and  Lord  Ellenborough  said :  "  The  party 
stipulates  for  a  demand :  he  does  not  stipulate  for  a  demand 
with  all  the  necessary  formalities  of  the  common  law ;  the 
stipulation  does  not  relate  to  a  demand  of  such  nicety,  but 
only  that  it  shall  be  lawfully  demanded ;.  and  I  do  not  see 
why  I  must  refer  that  to  a  demand  as  upon  a  re-entry  at 
common  law."  If,  then,  a  demand  as  at  common  law  was 
not  necessary,  it  was  enough  to  make  a  demand  as  of  an  or- 
dinary debt. 

[Denman,  J.  The  demand,  as  it  is  called,  was  made  be- 
fore the  expiration  of  the  twenty- one  days.  The  words  of 
the  proviso  are,  ' '  If  the  lessee  shall  make  default  in  pay- 
ment of  the  said  rent  'wdthin  twenty-one  days  after  the  same 
shall  become  due,  being  demanded," — not  "having  been 
demanded,"  — the  lessor  may  *re-enter,  &c.  Does  the  [51 
right  of  re-entry  accrue  unless  there  has  been  a  default  for 
twenty-one  daj^s,  followed  by  a  demand  ?]  ' 

A  demand  wdthin  the  twenty-one  days  will  clearly  satisfy 
the  terms  of  the  condition. 

JIBrett,  J.  The  rent  was  due  at  Lady  Day,  and  an  action 
might  have  been  brought  for  it  the  next  day.  But,  one  of 
the  conditions  of  the  nght  of  re-entry  is,  that  the  rent  shall 
remain  due  and  unpaid  for  twenty-one  davs.  The  question 
is  whether  the  lessor  should  not  have  asked  for  the  rent  again 
after  the  expiration  of  the  twenty-one  days.] 

It  is  submitted  that  the  condition  was  satisfied  by  one  de- 
mand, at  whatever  time  inade,  provided  the  twenty-one  days 
of  grace  were  allowed  to  the  tenant. 

T,  Salter  {J.  0.  Oriffvts  with  him),  in  support  of  the  rule. 
But  for  the  insertion  of  this  clause  in  the  lease,  the  demand 
must  have  been  made  as  at  common  law.  The  proviso  rej;- 
quires  that  the  demand  shall  be  made  after  the  default,  in 
order  that  the  tenant  may  know  that  the  landlord  means  to 
take  advantage  of  the  forfeiture.  If  it  had  been  intended 
that  the  demand  might  be  made  at  any  time,  it  should  have 
been  so  expressed,  as  in  the  precedent,  in  Woodf all's  Land- 
lord and  Tenant,  10th  ed.,  1,023,  n.,  where  the  words  used 
are,  "  (the  same  being  lawfully  demanded  at  any  time  dur- 
ing the  said days  or  afterwards,  and  not  paid  when  de- 

0)  2  M.  A  S.,  625. 
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manded)."  All  that  that  the  decision  in  Doe  d.  SchoUfleld 
V.  Alexander  {^)  amounts  to  is,  that  "lawfully  demanded'' 
and  "demanded"  meant  the  same  thing.  Here,  the  plain 
and  obvious  intention  of  the  proviso  is,  that,  before  the  right 
of  the  lessor  to  re-enter  accnies,  the  rent  shall  have  been  due 
and  unpaid  for  twenty-one  days,  and  there  shall  have  been 
a  subsequent  demand.  In  Doe  d.  Dixon  v.  Hoe  ('),  the  lease 
contained  a  clause  of  re-entry  "  for  non-payment  of  the  rent 
within  twenty-one  days  next  after  any  of  the  days  whereon 
the  same  ought  to  be  paid,"  &c.  The  rent  was  due  on  the 
25th  of  December,  1848,  and  a  declaration  and  notice  in 
ejectment  were  served  on  the  lOth  of  January,  1849,  in  sup- 
posed pursuance  of  the  4  Geo.  2,  c.  28,  s.  2.  Upon  a  mo- 
tion for  judgment  against  the  casual  ejector,  Cresswell,  J., 
said,  "The  landlord  can  have  no  right  of  re-entry  for  non- 
52]  pajrment  of  the  half-year' s  rent,  *the  twenty-one  days 
not  having  elapsed  at  the  time  of  aflixing  the  declaration 
and  notice." 

[Denman,  J.,  referred  to  Hill  v.  KempshdU(^\  where 
Maule,  J.,  says:  "The  tenant  should*  have  an  opportunity 
of  paying  the  rent,  by  having  it  demanded."] 

Coleridge,  C.J.  I  am  of  opinion  that  this  rule  should  be 
made  absolute.  The  question  turns  upon  the  consbniction 
of  an  agreement  which  is  not  expressed  in  very  clear  terms. 
The  agreement  is  for  the  letting  of  part  of  a  nouse  for  .five 
years  from  the  25th  of  March,  1870,  at  the  yearly  rent  of 
£80,  payable  quarterly ;  and  it  is  made  subject  to  this  con- 
dition,— "and  this  agreement  is  entered  into  upon  the  ex- 
press condition  that,  il  Bridge  shall  make  default  m  payment 
of  the  said  rent,  or  anv  part  thereof,  within  twenty-one  days 
after  the  same  shall  become  due,  being  demanded,  become 
bankrupt,  or  on  breach  of  any  or  either  of  the  foregoing 
stipulations  by  or  on  the  part  of  Bridge,  it  shall  be  lawfin 
for  PhUlips,  without  giving  any  notice  to  quit,  and  vrithout 
any  other  warrant,  authority,  or  proceedinffs,  to  re-enter  and 
resume  possession  of  the  said  rooms,  and  to  put  out  and 
expel  Bridge  therefrom,"  &c.  The  facts  were  these :  A 
quarter's  rent  was  due  at  Lady  Day,  1873,  and  on  the  9th 
of  April  the  tenant  was  asked  to  pay  it,  but  did  not  do  so. 
On  the  15th  of  May,  the  rent  being  stUl  unpaid,  and  no  other 
demand  having  in  the  meantime  been  made,  this  action  was 
brought  to  recover  possession.  It  has  been  contended  on 
the  part  of  the  tenant  that  in  this  action  to  enforce  a  forfei- 
ture he  is  entitled  to  succeed,  because  the  condition  gave 
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him  twenty-one  days  to  pav  the  rent  after  it  became  due, 
and  that,  to  entitle  the  landlord  to  avail  himself  of  the  cove- 
nant, the  demand  must  be  made  after  the  expiration  of  the 
twenty-one  days  ;  and  that  a  demand  made  before  the  expi- 
ration of  the  twenty-one  days  was  not  such  a  demand  as 
the  agreement  contemplated.  It  seems  to  me  that  that  is  the 
true  construction  to  be  placed  upon  this  agreement.  It  has 
been  suggested  that  the  words  " being  demanded"  were  in- 
serted in  the  clause  of  re-entry  in  order  to  emancipate  the 
landlord  from  the  necessity  of  observing  all  the  formalities 
of  a  common  law  demand.  It  is,  however,  unnecessary  to 
consider  that ;  the  only  *question  for  us  being  whether  [53 
there  was  a  demand  of  any  kind  within  the  words  of  the 
condition.  I  am  of  opinion, — ^though  it  is  quite  possible  that 
some  other  construction  may  be  put  upon  it, — ^tnat  the  more 
correct  construction  of  the  agreement  is  that  the  rent  must  be 
due  for  twenty-one  days,  and  the  demand  made  after  the 
rent  has  been  so  due  for  twenty-one  days,  as  the  condition 
upon  which  the  right  to  re-enter  is  to  attach.  It  has  been 
pointed  out  already  tljat  there  may  be  good  reasons  for  that 
construction,  seeing  that  this  is  an  action  for  a  forfeiture  and 
not  for  the  rent.  An  action  for  the  rent  might  have  been 
brought  the  day  after  Lady  Dav.  But,  when  the  tenant  is 
to  be  turned  out  of  possession  for  non-payment  of  rent,  it  is 
but  reasonable  that  ne  should  have, — ^and  upon  these  words 
it  seems  to  me  that  he  has, — the  whole  of  the  twenty-one 
days  before  he  can  be  said  to  have  been  guilty  of  such  a  de- 
fault as  to  render  him  liable  to  an  action  of  ejectment.  That 
seems  to  me  to  be  tolerably  clear  both  from  the  words  of  the 
agreement  and  upon  such  authority  as  we  have  been  pre- 
sented with  on  tne  argument  of  the  case.  The  precedent 
referred  to  in  the  note  m  Woodfall,  p.  1,023,  shows  that  apt 
words  are  in  known  use  where  a  dirferent  result  is  contem- 
plated :  and  in  substance  the  matter  has  already  been  de- 
cided bv  this  court  in  Doe  d.  Dixon  v.  Roei^)  and  Hill  v. 
KempshaU  (*).  In  Doe  d.  Dixon  v.  Roe  (*),  it  was  held  that, 
in  ejectment  brought  itpon  a  right  of  re-entry,  under  the 
4  Geo.  2,  c.  28,  s.  2,  it  must  appear  that  the  landlord  had  a 
power  to  re-enter  in  respect  oi  the  non-payment  of  half  a 
year' s  rent  at  the  time  of  affixing  the  declaration  and  notice 
upon  the  premises:  and  in  the  course  of  the  argument 
Cresswell,  J.,  said,  "  The  landlord  can  have  no  right  of  re- 
entry for  non-payment  of  the  half-year' s  rent,  the  twenty- 
one  days  not  having  elapsed  at  the  time  of  affixing  the 
declaration  and  notice.     The  statute  says  that  there  shall 
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be  half  a  year's  rent  in  arrear,  and  that  the  landlord  shall 
have  a  right  to  re-enter  for  the  non-pajment  thereof."  The 
statute  says  that,  half  a  year*  s  rent  being  in  arrear,  the  land- 
lord shall  have  a  right  to  re-enter.  That  must  be  in  case  of 
non-payment  within  the  terms  of  the  lease.  The  tenant  has 
the  whole  of  the  twenty-one  days  within  which  to  pay  the 
rent,  before  the  clause  of  re-entry  can  take  effect.  In  Hill 
54]  V.  Kempshall  (*)  the  lease  does  *not  seem  to  have  con- 
tained the  words  "being  demanded,"  which  are  found  in 
this  agreement.  The  words  there  were,  "  If  default  shall  be 
made  m  payment  of  such  rent  as  aforesaid,  it  shall  be  lawful 
for  the  lessor  within  twenty-one  days  to  re-enter,"  &c.  The 
question  was  whether  the  lessor  could  re-enter  without  a  de- 
mand. In  the  course  of  the  argument,  Maule,  J.,  asked, 
*'Does  the  entry  of  the  landlord  put  an  end  to  the  lease?" 
And,  upon  being  answered  in  the  aflBlrmative,  he  observed, 
"Then  a  demand  was  requisite."  To  the  suggestion  of 
counsel  that  * '  the  forfeiture  was  incurred  on  the  rent  being 
unpaid  on  the  26th  of  June ;  it  was  a  complete  forfeiture  on 
the  landlord's  choosing  to  avail  hims^  of  it ;"  the  learned 
judge  replied,  "  The  tenant  should  have  an  opportunity  of 
paying  the  rent,  bv  having  it  demanded."  If  the  words 
"being  demanded''  had  been  found  there,  that  would  have 
been  a  decision  precisely  in  point.  Whether,  therefore,  we 
look  at  this  agreement  apart  from  authority  or  by  the  light 
afforded  by  the  cases  referred  to,  the  true  construction  of 
this  agreement  seems  to  me  to  be  that  it  is  a  condition  pre- 
cedent to  the  landlord's  right  to  re-enter,  that  the  rent  snail 
be  twenty-one  days  in  arrear,  and  then  a  demand  of  pay- 
ment made.  It  being  admitted  here  that  the  only  demand 
was  made  on  the  fifteenth  day,  the  condition  was  not  com- 
plied with,  and  this  rule  must  be  made  absolute. 

Keating,  J.  I  am  of  the  same  opinion.  The  agreement 
between  the  parties  is  that,  if  the  tenant  shall  make  default 
in  payment  of  the  rent,  or  any  part  thereof,  within  twenty- 
one  days  after  the  same  shall  become  due,  being  demanded, 
it  shall  be  lawful  for  the  landlord  to  re-enter,  &c.  That 
stipulation  was  inserted  in  substitution  for  the  common-law 
rignts  of  the  parties.  Now,  the  common-law  right  of  the 
tenant  was  this,  that  the  landlord  could  not  re-enter  without 
a  demand  of  the  rent  accompanied  by  certain  very  onerous 
formalities.  That  being  so,  the  proviso  must  be  read  as  fa- 
vorably for  the  tenant  as  its  words  will  reasonably  admit 
of.  It  seems  to  me  that  the  construction  my  lord  has  put 
upon  it  is  the  correct  one.     In  truth,  the  meaning  is  this, 
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We  agree  to  dispense  with  the  common-law  demand ;  but, 
before  the  landlord  shall  be  allowed  to  re-enter  for  non-pay- 
ment of  the  rent,  the  tenant  shall  be  allowed  twenty-one 
days,  and  then  the  landlord  *shall  make,  not  the  com-  [55 
mon-law  demand,  but  a  demand.  That  seems  to  me  to  be 
the  more  reasonable  construction  of  the  proviso. 

Bbett,  J.  The  question  in  this  case  arises  upon  the  con- 
struction of  a  clause  of  forfeiture  in  a  lease.  The  lease 
seems  to  have  been  drawn  according  to  some  of  the  forms 
known  to  conveyancers ;  it  is  very  like  that  given  in  Wood- 
fall,  p.  1,023.  And  from  its  being  in  great  part  printed  it 
would  seem  to  be  a  form  in  common  use.  Tne  rent  was  by 
the  lease  payable  quarterly.  On  non-payment  on  any  one 
quarter-day,  therefore,  the  landlord  would  have  an  imme- 
diate right  of  action  or  distress  for  its  recovery.  He  would 
also  have  a  right,  on  the  observance  of  certain  strict  formali- 
ties on  the  day  on  which  the  rent  became  payable,  to 
f)roceed  under  a  clause  of  forfeiture.  Then  there  is  a  stipu- 
ation,  in  no  way  interfering  with  the  right  of  action  or  dis- 
tress, but  mereljr  modifymg  the  common-law  right  of 
re-entry.  It  provides  that,  if  the  tenant  shall  make  default 
in  payment  of  the  rent  or  any  part  thereof  within  twenty-one 
days  after  the  same  shall  become  due,  being  demanded,  &c., 
it  shall  be  lawful  for  the  landlord,  without  giving  any  notice 
to  quit,  and  without  any  other  warrant,  authority,  or  pro- 
ceeding, to  re-enter  and  resume  possession,  &c.  Even  ii  the 
words  "  being  demanded  "  had  not  been  found  in  this  clause, 
Doe  d.  Dixon  v.  Roe  (*)  is  an  authority  to  show  that  no  for- 
feiture would  be  incurred  until  the  twenty-one  days  had 
elapsed ;  that  is  to  say,  that  the  tenant,  who  is  already  in 
default  for  having  failed  to  pay  the  rent  according  to  the 
reservation  in  the  Tease,  would  stiQ  have  time  for  repentance, 
so  as  to  avoid  the  forfeiture.  It  is  made  a  condition  prece- 
dent that,  before  the  landlord  can  exercise  his  right  to  avail 
himself  of  the  forfeiture,  twenty-one  days  must  elapse. 
Now,  you  have  here  the  words  "being  demanded"  added. 
Do  they  modify  the  preceding  words  ?  or  do  they  add  an- 
other condition?  According  to  the  dictum  of  Maule,  J.,  if 
those  words  had  not  been  there,  the  forfeiture  being  at  the 
landlord's  option,  he  must  do  something  to  show  that  he 
means  to  exercise  that  option.  He  is  bound  to  make  a  de- 
mand at  the  end  of  the  twenty-one  days.  I  agree  that  the 
words  of  the  proviso  do  alter  the  strictness  of  the  common- 
law  mode  of  making  the  demand.  There  *may  be  a  [56 
default  as  to  part  of  the  rent.     If  part  only  remained  unpaid, 
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it  is  impossible  that  there  could  be  a  demand  according  to 
common  law.  But  these  words  do  not  deprive  the  tenant  of 
the  time  allowed  him  for  repentance,  or  take  away  the  limi- 
tation of  time  for  the  assertion  of  the  will  of  the  landlord. 
The  tenant  has,  as  it  seems  to  me,  twenty-one  days  of  grace 
before  the  demand  can  be  made.  That  is  the  best  gram- 
matical construction  I  can  put  upon  the  agreement,  u.  Mr. 
Hilbery's  contention  were  correct,  the  words  should  have 
been  '*  having  been  demanded."  It  appears  from  the  refer- 
ence to  Woodfall  that  there  are  apt  words  in  use  amongst 
conveyancers  which  might  have  been  used  here  if  it  had 
been  intended  that  the  demand  might  be  made  within  the 
twenty-one  days ;  and  that  very  much  strengthens  the  argu- 
ment in  favor  of  the  construction  which  we  adopt.  There  is 
a  double  condition  here :  twenty-one  days  must  elapse  after 
the  rent  has  become  due,  and  then  there  must  be  a  demand, 
but  one  which  need  not  be  accompanied  by  the  strict  formal- 
ities of  a  common-law  demand.  The  demand  in  the  present 
case  did  not,  I  think,  give  the  tenant  all  the  indulgence  and 
protection  he  was  entitled  to.  If  the  rent  had  been  de- 
manded again  at  the  expiration  of  the  twenty-one  days,  he 
might  have  paid  it.  I  agree  with  my  lord  and  my  Brother 
Keating  that  this  rule  must  be  made  absolute. 

Denman,  J.  I  am  of  the  same  opinion.  When  the  rule 
-was  moved,  I  must  confess  I  thought  otherwise ;  but,  after 
hearing  the  argument  and  weighing  the  authorities  referred 
to,  I  have  come  to  the  conclusion  that  the  trae  construction 
of  this  agreement  is  that  which  the  rest  of  the  court  have  put 
upon  it.  It  is  always  satisfactory  to  find  that  the  most 
grammatical  construction  of  a  document  accords  with  the 
justice  of  the  case.  I  think  the  words  of  this  proviso  are 
more  consistent  with  a  demand  after  the  expiration  of  the 
twenty-one  days  than  with  a  demand  at  any  antecedent 
time,  although  a  period  of  twenty-one  days  should  have 
elapsed  between  that  time  and  the  day  of  bringing  the  action. 

Jiule  ai)solvte. 

Attorneys  for  plaintiff :  O.  Bose^  InneSy  &  Son, 
Attorney  for  defendant :  G.  Butlerfield, 
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*Eb8wobth  and  others  v.  The  Alliance  Marine  [596 

Insurance  Company. 

Marme  Inntranos — JnaurahU  JrUerwt — Extent  of  Bight  of  Consignee*  {under  Advmcee) 

to  insure  and  recover  in  their  own  Namee. 

The  plaintifib,  merchants  in  London,  were  in  the  habit  of  receiving  oonsignmeDts 
of  cotton  from  correspondents  abroad,  and  amongst  others  from  Bell  <&  Co.,  of  Bom- 
bay, making  advances  thereon  by  acceptances  against  the  consignments.  For  the 
purpose  of  covering  these  consignments  and  their  advances,  the  plaintiffiB  effected 
open  floating  policies  with  the  defendants,  an  insurance  company,  expressing  that 
the  insurances  were  made  by  them  "  as  well  in  their  own  names  as  for  and  m  the 
name  or  names  of  all  and  every  person  and  persons  to  whom  the  same  doth,  may,  or 
shall  appertain,  in  part  or  in  all."  Each  of  the  policies  so  effected  was  for  £5,000 
*'  on  cotton,  <fec.,  from  Bombay  to  London,"  <&c.,  "  by  ship  or  ships ;"  and,  as  the 
plaintifis  received  advices  of  the  shipments,  they  declared  upon  the  policies,  in  the 
usual  way,  the  particulars  and  value  of  the  goods  and  the  names  of  tlie  vessels  by 
which  they  were  shipped. 

On  the  29th  of  April,  1870,  Bell  <&  Co.  advised  the  plaintiffs  of  the  shipment  of 
250  bales  of  cotton  on  board  the  Aurora,  and  of  their  having  drawn  upon  them  for 
£3,000,  at  six  months'  sight,  on  account  of  that  shipment,  and  requesting  them  to 
insure  the  cotton.  This  bill  was  negotiated  by  Bell  <&  Co.  through  the  National 
Bank  of  India,  with  whom  the  shipping  documents  were  lodged  as  security.  The 
bill,  with  the  shipping  documents  annexed,  was  transmitted  by  the  bank  to  their 
mana^r  in  London,  and  on  the  21st  of  May  the  plaintiffs  accepted  it  "against  deliv- 
ery of  shipping  documents"  for  the  cotton. 
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With  the  assent  of  the  National  Bank,  the  260  bales  of  cotton  per  Aurora,  valued 
at  £5,000,  were  on  the  23d  of  May  declared  by  the  plaintiff  (who  thereby  intended 
to  insure  for  Bell  <&  Co.  and  themselves)  upon  two  open  policies  which  they  then  had 
running  with  the  defendants ;  and  tlie  plaintiffs  wrote  to  the  bank  undertaking  '*  to 
hold  the  amount  insured  at  their  disposal  until  payment  of  their  acceptance  for 
£3,000  due  24th  November." 

The  Aurora  left  Bombay  with  the  cotton  on  board,  and  was  lost  at  sea  on  the  11th 
of  Juno. 

The  plaintiff  afterwards  paid  their  acceptance  and  received  the  bill  of  lading  for 
the  cotton. 

In  an  action  upon  the  policies  to  recover  for  the  loss  of  the  goods,  the  declaration 
averred  that  the  plaintiffs  caused  themselves  to  be  insured,  that  they  or  some  or  one 
of  them  were  or  was  interested  in  the  goods  to  the  amount  of  all  the  moneys  by  them 
insured  thereon,  and  that  the  insurances  were  made  for  the  use  and  benefit  and  on 
account  of  the  person  or  persons  so  interested.  The  defendants  traversed  these 
allegations : 

Held,  by  the  whole  court,  that  the  plaintifis  were  entitled  to  recover*  upon  these 
policies  to  the  extent  of  their  advance. 

And  held,  by  Bovill,  C.J.  and  Denman,  J.  (the  court  being  by  agreement  at  liberty 
to  draw  inferences  of  fact),  that  the  plaintiffs  had  an  equitable  interest  in  every  part 
997]  of  the  cotton  as  security  for  their  liability  under  their  acceptance,  and,  *beijig 
also  consignees  to  manage  the  consignment,  they  were  entitled  to  insure  the  whole 
of  it  in  their  own  names,  and  to  its  full  value,  and  that,  having  intended  by  the 
insurances  to  cx)ver  the  interests  of  all  parties  in  the  cotton,  they  were  entitled  to 
recover  the  whole  amount  upon  a  declaration  averring  interest  in  themselves ;  and 
that  they  would  bold  any  surplus  beyond  their  advance,  as  trustees  for  the  other 
parties  beneficially  interested ;  and  that  their  right  to  insure  and  to  recover  was  not 
limited  to  their  own  beneficial  interest  in  the  goods. 

Held,  contra,  by  Keating  and  Brett,  JJ.,  that  the  plaintiffs  were  not  entitled  te 
recover  under  these  policies,  in  their  own  names,  anything  beyond  their  actual 
advance, — the  only  interest  they  had  in  the  cotton  being  a  rignt  by  an  existing  con- 
tract to  have  the  bill  of  lading  indorsed  to  them  on  payment  of  their  acceptance,  so 
as  to  enable  them  to  sell  the  cotton  to  pay  themselves  £3,000  and  their  expenses, 
and  to  earn  their  commission,  and  to  hold  the  surplus  proceeds  as  agents  for  the  con- 
signors ;  and  they  being  at  the  time  of  the  loss  neither  legal  owners  of  the  cotton 
nor  in  equity  trustees  as  to  the  surplus  for  the  consignors. 

The  plaintiffs,  cotton-brokers  and  agents  in  London,  were 
in  the  habit  of  receiving  from  various  correspondents  abroad, 
and,  amongst  others,  from  Messrs.  Jlobert  Bell  &  Co., 
merchants  at  Bombay,  consignments  of  cotton  for  sale, 
making  advances  thereon  by  acceptances  as  they  were  from 
time  to  time  advised  of  the  shipments.  The  cotton  so  con- 
signed to  them  the  plaintiffs  insured  (sometimes  with  and 
sometimes  without  specific  orders  from  their  principals)  by 
declaring  them  in  the  usual  way  upon  open  policies  with  the 
defendants  and  other  underwriters.  These  policies  were 
effected  by  the  plaintiffs,  under  the  firm  of  Irving,  Ebsworth, 
&  Holmes,  '*as  well  in  their  own  names  as  for  and  in  the 
name  or  names  of  all  and  every  person  or  persons  to  whom 
the  same  doth,  may,  or  shall  appertain  in  part  or  in  all," 
and  each  of  the  policies  was  for  £5,000  ''on  cotton,  lost  or 
not  lost,  from  Bombay  to  London  or  Liverpool  direct  or  via 
Havre,  in  ship  or  ships." 
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Having  in  May,  1870,  received  from  Bell  &  Co.  advice  of 
the  shipment  of  250  bales  of  cotton  per  Aurora,  consigned 
to  them  on  the  joint  account  of  Bell  &  Co.  and  one  Cur- 
sondas  Madhowdass,  and  of  Bell  &  Co.  having  drawn 
upon  them  at  six  months'  sight  for  £3,000  on  account  of 
that  shipment,  under  the  circumstances  more  fully  detailed 
in  the  judgments  of  the  court  post,  pp.  602  and  632,  the 
plaintiffs,  in  pursuance  of  instructions  from  Bell  &  Co., 
declared  the  cotton  so  consigned  to  them  upon  two  of  their 
open  policies  dated  respectively  the  23d  of  November,  and 
the  17th  of  December,  1869.  The  plaintiffs  accepted  the  bill 
^^  against  the  *shipping  documents  for  the  cotton  per  [598 
Aurora,"  and  paid  it  at  maturity,  and  received  the  bill  of 
lading :  but  this  was  after  the  loss  of  the  cotton.  The  Aurora 
left  ffombay  with  the  cotton  on  board,  and  both  ship  and 
cargo  were  totally  lost  on  the  11th  of  June,  1870. 

In  declaring  upon  the  policies,  the  plaintiffs  alleged  their 
interest  as  follows,  viz.,  "that  the  plaintiffs  or  some  or  one 
of  them  were  or  was  interested  in  the  said  goods  to  the 
amount  of  all  the  moneys  by  them  insured  thereon,  and  that 
the  said  insurance  was  made  for  the  use  and  benefit  and  on 
account  of  the  person  or  persons  so  interested."  The  pleas 
traversed  the  allegations  that  the  plaintiffs  caused  tnem- 
selves  to  be  insured  as  alleged,  and  that  the  goods  or  any 
part  of  them  were  shipped  as  alleged ;  and  there  was  also 
a  plea  (the  third)  alleging  that  "the  plaintiffs  were  not,  nor 
were  any  nor  was  either  of  them,  interested  in  the  said  goods, 
nor  was  the  said  insurance  made  for  the  benefit  of  the  per- 
sons or  person  so  interested  as  alleged." 

The  cause  was  tried  before  Keating,  J. ,  at  tlie  sittings  at 
Guildhall  after  Hilary  Term,  1872,  when  a  verdict  was 
found  for  the  plaintiffs  for  the  whole  amount  insured,  sub- 
ject to  leave  reserved  to  the  defendants  to  move  to  enter  the 
verdict  for  them,  if  the  court  should  be  of  opinion  that  the 
plaintiffs  had  not  an  insurable  interest  in  the  subject-matter 
of  the  insurance  as  alleged  in  the  declaration ;  or  to  reduce 
the  damages  to  £3,000  in  the  event  of  the  court  being  of 
opinion  that  the  interest  alleged  and  proved,  and  the  plain- 
tiffs' right  to  recover,  was  limited  to  the  amount  of  their, 
actual  advances. 

Sir  John  KarslaJce^  Q.C.,  in  Easter  Term  last,  obtained  a 
rule  nisi^  against  which  cause  was  shown  on  the  20th,  21st, 
and  22d  of  November,  1872,  and  the  28th  of  January,  1873. 

H.  James^  Q.C.,  and  Watkin  Williams^  Q.C.,  for  the 
plaintiffs,  contended  that  the  plaintiffs  had  the  whole  legal 
interest  in  tjje  goods  when  they  accepted  the  draft  for 
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£3,000 ;  that  all  their  duty  to  the  consignees  from  that  time 
waa  to  account  as  trustees  for  them  for  the  surplus  proceeda ; 
and  that,  assuming  that  not  to  be  bo,  they  still  had  such  an 
interest  in  the  goods  and  in  every  part  of  them  aa  gave  them 
599]  an  insurable  interest  in  the  whole,  so  aa  to  *entitle 
them  to  insure  them  to  their  full  value  in  their  own  names, 
holding  the  surplus  (if  any)  above  their  own  actual  beneficial 
interest  in  the  goods  as  trustees  for  the  consignors.  They  cited 
and  commented  upon  the  following  authorities :  Bell  v.  Brom- 
field  (■) ;  Bell  v.  Ansley  Q ;  Hiscox  v.  Barrett  (') ;  Wolff  v. 
Horncastle  {') ;  Page  v.  Fry  (') ;  Cohen  v.  Hannan  (') ;  Iai- 
cena  v.  Cravfwrd  (')  ;  Carruthers  v.  Sheddon  (') ;  SparTces  t. 
Marshall  (*) ;  Hunwr  v.  Leathley  (") ;  Watson  v.  ^ann  ("J ; 
Waiers  v.  Monarch  Insurance  Co.  (") ;  London  and  Norm 
Western  Ry.  Co.  v.  Qlyn  {") ;  Joyce  v.  Sioann  ('*) ;  North 
British  arCd  Mercantile  Insurance  Co.  v.  Moffatt  {") ; 
Stephens  v.  Australasian  Insurance  Co.  (") ;  2  Duer  on 
Insurance,  22,  29,  74. 

Sir  John  Kar slake,  Q.C.,  X  C.  Mafheio  and  Cohen,  for 
the  defendants,  contended  that  the  plaintiffs  had  no  insnr- 
able  interest  at  all  in  the  cotton,  out  a  mere  expectancy 
of  profit  resting  on  a  contingency ;  that,  if  they  had  any 
insurable  iuterest  at  all,  it  could  only  be  to  the  extent  of 
their  own  beneficial  interest  therein,  viz.,  £3,000 ;  that  they 
could  only  insure  in  their  own  names  and  on  their  own  be- 
half to  the  extent  of  that  beneficial  interest ;  and  that  the 
only  persons  who,  without  having  a  beneficial  interest  in 
goods  equal  to  the  whole  value,  can  insure  in  their  own 
names  to  the  full  value,  and  recover  the  whole  value,  holding 
the  surplus  as  trustees,  are  those  who  are  in  law  owners  and 
in  equity  trustees  of  the  goods  insured,  which  the  plaintiffs 
in  this  case  were  not.  They  cited  and  commented  upon  the 
following  authorities  :  Hobertson  v.  Hamilton  {");  Ex  parte 
Waring  (");  Wolff  v.  Horncastle  (');  iMcena  v.  Grau- 
furd  (') ;  Powles  v.  Hargreaves  (") ;  Irving  v.  Richardson 
tJOOj  C)\^clcdalev.DuniAyp^')\  StUherlandv.*Prait(^); 

(>)  la  En-.t,  8fl4.  (")  6E.  4B..B70;  2S  L.  J.  (Q.B.).  lOB. 

CI  1«  Knit.  HI.  m  1E.AE.,S53;  28  L.J.  (Q.B.),  188. 

(»)  17C.B.  (N.8.).84. 

("j  L»w  Rep.,  1  C.  P.,  26, 
('j  a  B.  A  P.,  2W.  ("^I  Ant«,  p.  18. 

(■)  6  Tmint,  101,  (")  U  East,  B22, 

(')  3B.4P.,76;  2R4P,{N.R,),  269,        (i")  19  Vea,  345. 
\»)  6  Tdunt.,  14.  ('*)  S  M.  D.  4  De  G.,  480;  23  L.  J. 

(•)  a  Binur.,  N.  C,  761.  (Ch,),  1. 

(1°)  10  h:  a  C,  BB8.  (*")  S  B.  4  Ad..  198. 

(")  11   C.   B,   (N.8.),   766;    81   L.  J.        (")  6  M-  4  W.,  224, 
(O.P.),ilO,  (")  II  M.4W.,^a;  I2M,4W..17. 
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Smith  V.  Vertv£  (*) ;  Waters  v.  Monarch  Insurance  Co.  (') ; 
London  and  North  Western  By,  Co.  v.  Olyn  Q ;  Bank  of 
Ireland  v.  Perry  (*) ;  Ex  parte  Smart  (•);  I%€  Freedom  (*) ; 
1  Amould  on  Insurance,  4th  ed.,  64 ;  2  JDuer  on  Insurance, 
33,  75,  76,  78,  79,  80,  169,  173;  PhiUips  on  Insurance, 
218,  416. 

Cur.  adv.  vuU. 

July  15.  BoviLL,  C.J.  I  regret  to  say  that,  after  the 
very  able  arguments  of  the  learned  counsel  on  both  sides, 
and  the  assistance  which  we  derived  from  them,  and  after 
much  consideration  on  our  part,  the  membera  of  the  court 
who  heard  the  argument  are  equally  divided  in  opinion  as 
to  the  result.  I  wiU  first  deliver  judgment  on  behalf  of  my 
Brother  Denman  and  mvself . 

The  action  was  brougnt  upon  two  policies  of  insurance,  to 
recover  a  loss  upon  cotton  shipped  at  Bombay  for  Liverpool 
by  a  vessel  called  the  Aurora.  Both  policies  were  effected 
by  the  plaintiffs  in  their  own  names,  under  the  firm  of  Irving, 
Ebsworth,  &  Holmes,  and  were  two  of  a  series  of  insurances 
which  thej^  had  effected  in  the  usual  course  of  their  business. 
The  plaintiflfs  were  brokers  and  agents  engaged  in  the  cotton 
trade  in  London,  and  were  in  the  nabit  of  receiving  consign- 
ments of  cotton  from  Bombay  for  sale  on  behalf  of  the  ship- 
pers, who  drew  bills  upon  the  plaintiflfs  against  the  consign- 
ments. These  bills  were  usually  negotiated  in  India,  with 
the  bills  of  lading  attached  as  securitv,  and  were  then  remitted 
to  this  country.  The  holders  of  the  bills  on  their  arrival 
here  presented  them  to  the  plaintiflfs  for  acceptance,  and  the 

Slaintiflfs  accepted  them  against  delivery  of  the  shipping 
ocuments;  their  security  oeing  the  goods  in  respect  of 
which  the  bills  were  drawn.  The  holders  of  the  Dills  of 
lading  had  no  further  interest  in  them  or  in  the  goods  which 
they  represented  than  as  security  for  payment  of  the  bills 
drawn  upon  and  accepted  by  the  plaintiflfs,  subject  to  which, 
the  plaintiflfs  had  the  right  to  the  bills  of  lading  as  security 
for  the  amount  for  which  they  had  come  under  acceptance 
against  the  consignment ;  and  they  had  also  the  *right  [601 
to  sell  the  goods  for  their  reimbursement,  as  well  as  to  earn 
their  commission  upon  the  sales,  and  had  generally  to 
manage  the  consignment. 

The  plaintiflfs  were  in  the  habit  of  eflfecting  insurances 
with  the  defendants  to  cover  goods  thus  consigned  to  them  ; 
and  the  policies,  including  those  now  sued  upon,  were  all  in 

(»)  9  C.  B.  (N.S.),  214;  30  L.  J.  (C.P.),  H  Law  Rep ,  1  Ex.,  14. 

156.  (6)  Law  Rep.,  8  Ch.  Ap.,  220. 

(»)  6  E.  A  B.,  870 ;  25  L.  J.  (Q  B.),  102.  («)  Law  Rep.,  3  P.  C,  594. 
O  1  E.  &  E.,  652;  28  L.  J.  (Q.B  ),  188. 
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the  same  form  expressing  in  the  usual  way  that  they  were 
made  by  the  plaintiffs  *'  as  well  in  their  own  names  as  for 
and  in  the  name  or  names  of  all  and  every  person  or  i)er8ons 
to  whom  the  s^me  doth,  may,  or  shall  appertain  in  part  or 
in  all,"  and  were  each  for  £5,000  *'on  cotton  and  [or]  pro- 
duce from  Bombay  to  London  or  Liverpool  direct  or  via 
Havre,"  "by  ship  or  ships,"  and  at  the  rate  or  premium 
per  cent,  stated  in  each  policy.  As  the  plaintiffs  received 
advices  of  the  shipments,  they  declared  to  the  defendants, 
and  upon  the  policies,  the  particulars  and  value  of  the  goods 
and  the  names  of  the  vessels  by  which  they  were  shipped. 

The  terms  on  which  goods  were  to  be  shipped  are  con- 
tained in  the  following  extract  of  a  letter  from  the  plaintiffs 
to  Messrs.  Robert  Bell  &  Co.,  of  Bombay,  dated  the  28th 
of  October,  1869 : 

"Our  previous  letters  of  credit  for  advances  on  cotton  to 
our  consignment  having  expired,  we  beg  leave  to  renew  the 
same,  as  loUows : 

"You  are  by  the  present  authorized  to  value  on  us  at 
usance  at  the  rate  of  £10  sterling  per  bale  of  cotton,  cost 
f.  o.  b.  and  freight,  against  shipping  documents  and  timely 
insurance  orders  or  policies  of  msurance ;  and  we  engage  to 
accept  your  drafts  so  drawn  on  presentation,  and  to  pay  the 
same  at  maturity,  or  previously,  at  our  option,  under 
discount. 

"The  shipments  not  to  exceed  200  bales  cotton  by  any 
one  vessel,  and  the  present  credit  to  be  limited  to  SOtn 
April  next,  unless  previously  withdrawn." 

On  the  28th  of  April,  1870,  Messrs.  Robert  Bell  &  Co.  in 
Bombay  shipped  250  bales  of  cotton  on  board  the  Aurora  for 
Liverpool,  under  bills  of  lading  making  the  ^oods  deliver- 
able to  them  or  order,  and  the  freight  to  be  paid  at  the  port 
of  discharge. 

On  the  29th  of  April,  Messrs.  Robert  Bell  &  Co.  wrote  to 
the  plaintiffs,  as  follows  : 

"We  have  now  the  pleasure  to  inform  you  that  we  have 
602]  induced  *Mr.  Cursondas  Madhowdass  (respectable  mer- 
chant of  this  place)  to  ship  in  joint  account  with  ourselves  260 
bales  new  Dho.Uera  cotton  per  ship  Aurora  (freight  £1  per 
ton),  and  against  this  sliipment  we  have  valued  upon  your 
good  selves  by  this  opportunity,  through  the  National  Bank 
of  India,  p.  £3,000,  at  six  months'  sight  (ex.  l5.  llfrf.),  to 
which  we  crave  your  kind  protection.  Sample  of  this  ship- 
ment goes  forward  over  land  to  your  address  by  this  man. 

"  We  hope  this  cotton  will  arrive  with  you  at  a  very  favor- 
able opportunity ;  and,  confiding  the  same  to  your  care  and 
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attention,  and  referring  to  the  accompanying  letter  for  mar- 
ket information,  we  remain,  &c.  "  Robert  Bell  &  Co." 

There  was  a  further  shipment  by  Messrs.  Robert  Bell  &r 
Co.  of  260  other  bales  of  cotton  by  the  same  vessel ;  and 
upon  the  whole  of  the  cotton  Messrs.  Bell  &  Co.  had  advanced 
Cursondas  Madhowdass  a  sum  of  £6,000. 

A  bill  of  exchange  for  £3,000  in  respect  of  the  250  bales 
first  mentioned  was  drawn  by  Robert  Bell  &  Co.,  payable  to 
their  own  order,  upon  the  plaintiffs,  and  payable  at  six 
months  after  sight. 

This  bill  of  exchange  was  indorsed  by  Robert  Bell  &  Co., 
and  then  discounted  by  them  with  the  National  Bank  of 
India  in  Bombay ;  and  at  the  same  time,  as  security  for  the 
acceptance  and  due  payment  of  the  bill,  Messrs.  Robert 
Bell  &  Co.  placed  in  the  hands  of  the  bank  the  bills  of 
lading  for  tlie  260  bales  of  cotton  against  which  the  bill  of 
exchange  was  drawn.  The  following  letter  was  also  sicned 
by  Robert  Bell  &  Co.,  and  given  to  the  National  Bai&  of 
India: 

"To  the  manager  of  the  National  Bank  of  India,  Limited. 

Bombay,  28th  April,  1870. 

"Sir, — Having  this  day  negotiated  to  you  one  bill  of  ex- 
change drawn  by  us  on  Messrs.  Irving,  Eosworth,  &  Holmes, 
of  London,  the  particulars  of  which  are  noted  at  foot,  and 
having  at  the  same  time  as  collateral  securities  for  the  due 
payment  of  the  said  biU  indorsed  to  you  the  bills  of  lading 
'  and  handed  to  you  the  shipping  documents  of  the  several 
goods,  also  stated  at  foot, — we  hereby  authorize  you  or  any 
of  your  managers  or  agents,  if  you  or  he  shall  think  fit,  at 
our  expense  to  insure  the  above  goods  from  sea  risk,  includ- 
ing loss  by  capture,  and  also  from  loss  by  fire  on  shore, 
*in  case  Messrs.  Irving,  Ebsworth,  &  Holmes  (the  [603 
plaintijffs')  shall  omit  to  do  so  immediately  after  notice  irom 
ypu  to  tnat  effect,  and  to  add  the  premiums  and  expenses 
of  such  insurances  to  the  amount  chargeable  to  us  in  respect 
of  the  said  bill. 

"  We  also  authorize  you  or  any  such  manager  or  agent,  if 
you  or  he  shall  think  fit,  to  sell  any  portion  of  the  said 
coods  which  you  or  he  may  deem  necessary,  for  payment  of 
freight  and  of  such  premiums  and  expenses  of  insurance, 
and  to  take  such  charges  for  commission  as  in  ordinary 
cases  between  a  merchant  and  his  correspondent. 

"  We  also  authorize  you  and  the  holders  of  the  above  bills 
for  the  time  being  to  take,  if  you  or  they  shall  think  fit,  con- 
ditional acceptances  to  all  or  any  of  such  bills,  to  the  effect 
tliat,  on  payment  thereof  at  maturity,  the  above-mentioned 
7  Eng.  Rep.]  21 
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bills  of  lading  and  shipping  documents  shall  be  delivered  to 
the  drawees  or  acceptors  thereof;  such  authorization  on 
our  part  to  extend  to  cases  of  acceptance  for  honor. 

"We  further  authorize  you  or  any  of  your  managers  or 
agents,  on  def^iult  being  made  in  acceptance  on  presentment 
or  in  payment  at  maturity  of  any  of  the  above  bills,  to  sell 
the  said  goods  or  a  competent  part  thereof,  and  to  apply  the 
net  proceeds  (after  deducting  usual  commission  and  cnarges), 
as  far  as  they  will  go,  in  or  towards  payment  of  such  bills, 
with  re-exchange  and  charges,  and  to  retain  the  surplus 
balance,  if  any,  and  place  the  same  against  any  other  or  our 
bills  which  may  at  the  time  be  in  your  hands  ;  and,  subject 
thereto,  we  request  you  to  account  for  such  surplus,  if  any, 
to  the  proper  parties. 

"We  further  authorize  you  or  the  holders  of  the  said  bills 
for  the  time  being  at  any  time  before  their  maturity  to 
accept  payment  from  the  drawees  or  acceptors  thereof,  if 
required  so  to  do,  and  on  payment  to  deliver  the  said  bill  of 
lading  and  shipping  documents  to  such  drawees  or  acceptors ; 
and  we  request  that  you  or  the  holders  of  the  said  bills  will 
allow,  if  required,  in  that  event,  discount  thereon  for  the 
time  such  bills  mav  have  to  run,  at  the  Bank  of  England 
minimum  rate  of  the  day,  if  taken  up  in  London,  or  if  in 
,  at  the  current  rate  of  discount  of  the  day  on  govern- 
ment acceptances  in ,  but  not  to  exceed  the  rate  of  5 

ger  cent,  per  annum.         (Signed)      "Robert  Bell  &  Co." 
04]     *"  Bills  and  documents  above  referred  to, — 


Particulars  of  Bills. 

Particulars  of  Goods. 

Date. 

Amount. 

Drawee. 

Bill  of  Tiding. 

Name  of 
ship. 

Ap.  28,  1870. 

3000/. 

Messrs.  I.,  E.,  &  Holmes. 

250  bales  cotton, 
R.  B.  A  Go. 

Aurora. 

Messrs.  Robert  Bell  &  Co.  at  the  same  time  also  handed  to 
the  National  Bank  an  order  for  insurance  addressed  to  the 
plaintiffs,  in  the  following  terms : 

"Bombay,  28th  April,  1870. 
'*  Messrs.  Irving,  Ebsworth,  &  Holmes,  London. 

"Dear  Sirs, — We  have  to  request  you  will  effect  English 
insurance  on  250  bales  of  cotton  shipped  by  us  per  Aurora  for 
Liverpool,  to  the  extent  of  £20  per  bale,  and  will  thank  you 
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to  deliver  the  policy  to  the  National  Bank  of  India,  London, 
with  their  lien  duly  secured  .thereon,  to  be  held  by  them 
until  payment  of  our  draft  on  you  for  £3,000,  dated  28th 
April,  1870.  We  beg  to  add  that,  should  you  omit  to  effect 
insurance,  the  bank  will  be  at  liberty  to  insure  the  shipment 
for  their  own  protection,  and  recover  the  cost  from  you 
before  giving  up  the  bill  of  lading. 

(Signed)  ''Robert  Bell  &  Co." 

The  letter  of  hypothecation  was  countersigned  by  Cur- 
sondas  Madhowdass,  who  was  interested  with  JBell  &  Co.  in 
the  adventure ;  and  he  also  indorsed  the  bill  of  exchange, 
and  wrote  and^ave  to  the  National  Bank  a  letter  addressed 
to  the  plaintiffs  (but  which  was  not  shown  to  them  until 
after  payment  of  their  acceptance),  in  the  following  terms  : 

''Bombay,  29th  April,  1870. 

"Messrs.  Irving,  Ebs worth,  &  Holmes. 

"  Gentlemen,— I  beg  to  advise  you  that  I  have  shipped  to 
your  care  through  Messrs.  Robert  Bell  &  Co.  of  this  place, 
the  undermentioned  cotton ;  and  I  inclose  invoice  thereof, 
amounting  to  R.  38, 961.  6.  Against  the  same  I  have  drawn 
upon  you  as  at  foot,  with  tne  indorsement  of  tlie  above- 
mentioned  firm,  and  I  beg  your  kindprotection  to  my  draft. 
I  shall  also  feel  obliged  by  *your  effecting  insurance  [605 
to  the  extent  of  £18  p.  B.  (eighteen  pounds  per  bale).  On 
arrival  of  the  shipment,  please  sell  it  to  the  best  advantage, 
remitting  to  me  any  balance  that  may  be  due  hereafter. 
Should,  however,  the  net  proceeds  fall  short  of  the  amount 
of  your  acceptance,  together  with  any  charges  that  may 
have  been  incurred  by  you,  I  hereby  authorize  you  to  draw 
upon  me  at  usance  for  the  difference,  and  I  agree  to  honor 
any  such  draft  or  drafts  that  may  be  passed  upon  me,  and 
also  to  accept  as  correct  all  accounts  that  may  oe  rendered. 

(Signed)        ' '  Cursondas  Madhowdass. ' ' 

Then  followed  particulars  of  the  shipment,  describing  bv 
marks  the  250  bales  new  Dho  Uera,  per  Aurora,  and  bill 
dated  28th  April,  1870,  for  £3,000,  adding,  "The  cotton 
sample  sent  to  you  represents  fair  average  quality  of  the 
250  bales." 

No  bill  of  exchange,  however,  was  drawn  by  Cursondas  Mad- 
howdass in  respect  of  the  250  bales  of  cotton  now  in  question. 

The  National  Bank  of  India  remitted  the  bill  of  exchange 
for  £3,000  and  the  other  documents  which  had  been  given 
to  them  by  Robert  Bell  &  Co,  to  the  chief  manager  of  their 
bank  in  London. 

The  bill  of  exchange  was  presented  to  the  plaintiffs  for 
acceptance  on  21st  of  May,  and  they  gave  a  conditional 
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acceptance,  as  contemplated  by  the  letter  of  hypothecation, 
in  the  following  tenns:  "Accepted,  21st  May,  1870,  against 
delivery  of  shipping  documents  for  250  bales  cotton  per 
Aurora.     Irving,  Ebsworth,  &  Holmes." 

The  order  for  insurance  from  Messrs.  Robert  Bell  &  Co. 
was  also  shown  to  the  plaintiffs  by  the  National  Bank  ;  and 
it  was  arranged  between  them  that  the  250  bales  of  cotton 
per  Aurora  snould  be  declared  by  the  plaintiffs  upon  their 
open  policies  with  the  defendants'  company,  which  were 
then  running. 

At  this  time  the  plaintiffs  had  effected  two  open  policies 
with  the  defendants  for  £5,000,  one  of  which  was  dated  the 
23d  of  November,  1869,  and  the  other  the  17th  of  December, 
1869 ;  and,  as  there  ^mained  a  balance  of  £846  not  declared 
for,  upon  the  November  policy,  the  plaintiffs  declared  that 
amount  upon  that  policy,  and  a  declaration,  following 
other  similar  declarations,  was  made  on  the  policy,  under 
the  general  heading  of  "The  interest  attaching  to  the  within 
policy  is  hereby  declared  to  be  shipped  and  valued  as 
under,"  as  follows,  viz. : 

606]  *"  23/5/70.  per  Aurora  to  Liverpool  direct.  [Marks] 
250  bales  of  cotton  valued  at  £5,000,  attaching  to  this  policy 
£846." 

A  similar  declaration  of  interest  was  indorsed  upon  the 
December  policy,  stating  it  to  be  ''Per  Aurora,  oalance 
from  preceding  policy  on  250  bales  cotton,  valued  at  £5,000, 
£4,154." 

These  are  the  policies  upon  which  the  plaintiffs  are  now 
suing  in  this  action. 

The  plaintiffs  then  sent  .the  following  letter  to  the  National 
Bank  of  India : 

"  London,  27th  May,  1870. 
''To  the  chief  manager  of  the  National  Bank  of  India, 
Limited,  London. 

"  Sir, — We  beg  to  inform  you  that  we  have  declared  on 
our  open  marine  policies  for  £5,000  dated  23d  November, 
1869,  £5,000  dated  17th  December,  1869,  effected  with  the 
Alliance  Insurance  Company,  the  following  shipments  from 
Bombay  to  Liverpool,  as  per  specification  at  foot ;  and  we 
hereby  undertake  and  guarantee  to  hold  the  amount  insured 
at  your  disposal  until  payment  of  our  acceptance  for  £3,000 
due  24th  November. 

(Signed)     "Irving,  Ebsworth,  &  Holmes." 

"Goods,  250  bales  cotton,  R.  B.  &  Co.;  ship  Aurora; 
Amount  declared,  £5,000." 

The  Aurora  left  Bombay  on  the  voyage  in  question,  and 
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was  lost  at  sea  on  the  11th  of  June,  1870,  and  there  was  a 
total  loss  of  the  cotton. 

On  the  24th  of  November  following  the  plaintiflfs  paid 
their  a-cceptance  at  maturity,  and  received  from  the  National 
Bank  the  oill  of  lading,  which  until  that  day  had  Remained 
with  the  bank  as  security  for  payment  of  the  acceptance. 

The  declaration  contained  averments  (which  were  tra- 
versed) that  the  plaintiflfs  or  one  of  them  were  or  was  in- 
terested in  the  goods  to  the  amount  of  all  the  moneys  by 
them  insured  thereon,  and  that  the  insurances  were  made 
for  the  use  and  benefit  and  on  account  of  the  person  or  per- 
sons so  interested ;  and  the  question  discussed  upon  the 
argument  depended  upon  the  issues  thus  raised.  There  was 
also  a  denial  of  the  plaintiflfs  having  caused  themselves  to 
be  insured. 

It  was  agreed  on  the  argument  that  the  court  should  be  at 
*liberty  to  draw  such  inferences  of  fact  as  a  jury  should  [607 
have  drawn ;  and  power  was  reserved  to  the  court  fo  amend 
the  pleadings,  if  necessary. 

Upon  the  facts  proved  at  the  trial,  it  appears  to  us  that 
the  shipment  in  question  was  one  of  that  description  which 
was  intended  to  be  covered  by,  and  which  the  plaintiffs  were 
at  liberty  to  declare  upon,  their  flioating  policies.  From  the 
nature  of  the  transactions  in  which  they  were  engaged,  their 
object  in  keeping  on  foot  a  succession  of  open  policies  must 
have  been  to  cover  shipments  which  might  from  time  to  time 
be  consigned  to  them  ;  and  both  they  and  the  underwriters 
must,  we  think,  be  taken  to  have  contemplated  that  the 
transactions  would  be  conducted  in  the  usual  course  of  busi- 
ness, which  is,  that,  when  goods  are  so  consigned,  bills  of 
exchange  would  be  drawn  upon  the  plaintiflfs  by  the  ship- 
pers, which  would  or  might  oe  negotiated  to  third  parties 
with  the  bills  of  lading  attached  as  security. 

Before  the  bill  of  exchange  in  this  case  was  accepted,  the 
bill  of  lading  and  the  goods  which  it  represented  would  be  a 
security  to  tne  holders  of  the  bill  of  exchange,  and  the  plain- 
tiflfs would  have  no  present  interest  in  them ;  but  as  soon 
as  the  plaintiflfs  accepted  the  bill,  they  became  bound  to  pay 
it  upon  the  shipping  documents  being  delivered  to  them : 
Smith  V.  Yertue  (') :  and,  in  the  ordinary  course  of  business, 
when  the  bill  arrived  at  maturity,  upon  the  plaintiflfs  paying 
the  amount,  the  bill  of  lading  would  be  handed  to  them.  It 
was  also  contemplated,  as  appears  by  the  concluding  part 
of  Messrs.  Bell  <&  Co.'s  letter  to  the  National  Bank,  of  the 
28th  of  April,  1870,  that  the  plaintiflfs  might  desire  to  take 

(0  9  C.  B.  (N.S.),  214;  80  L.  J.  (C.P.),  66. 
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up  the  bill  of  lading  and  pay  the  amount  of  their  acceptance 
before  maturity,  and  this  would  be  in  accordance  with 
the  usual  course  of  business,  in  order  to  enable  the  plain- 
tiffs, as  consignees  for  the  shippers,  to  take  advantage 
of  a  favorable  market  and  to  maKe  immediate  sales  of  the 
cotton. 

The  bill  of  exchange  bein§  drawn  by  the  shippers,  and 
accepted  by  the  plaintiffs  against  the  consignment,  that  con- 
signment immediately  became  an  equitabte  security  to  the 
plaintiffs  for  the  amount  of  their  acceptance ;  and  they  would 
have  been  entitled  in  equity  to  have  the  cotton  appropriated 
608]  for  their  reimbursement :  *Ex  parte  Barber  Q) ;  Ex 
parte  Mackey  (*) ;  and  see  also  the  recent  case  before  the  lords 
justices,  of  'Ex  parte  Smart  {*\  and  Bank  of  Ireland  v. 
Perry,  (')  The  plaintiffs  would  further  be  entitled  to  their 
commission  on  the  sale  of  the  goods,  and  also  to.  be  reim- 
bursed the  cost  of  the  insurance,  and  their  other  expenses  in 
respect  of  the  consignment ;  and  it  was  their  business  to  sell, 
manage,  and  dispose  of  the  cotton  as  consignees.  The 
equitable  interest  of  the  plaintiffs,  after  coming  under  ac- 
ceptance against  the  shipment,  was  not  in  any  particular 
portion  of  the  cotton,  but  in  the  whole  and  in  every  part  of 
it ;  and  no  portion  of  it  could  have  been  withdrawn  without 
diminishing  their  security.  They  had  also  the  power  to  sell 
and  dispose  of  every  portion  of  it,  and  to  receive  the  pur- 
chase money. 

Under  these  circumstances,  were  they  entitled  to  insure  in 
their  own  names  the  whole  of  the  cotton,  and  to  its  full 
value,  or  were  they  entitled  to  insure  the  cotton  only  to  the 
extent  of  their  personal  liability  under  their  acceptance  % 

It  is  clear  that  a  mortgagee  of  goods  by  assignment  would 
be  entitled  to  insure  the  whole  of  the  goods  in  his  own  name, 
and  to  their  full  value,  and,  in  case  of  a  loss,  would  be  enti- 
tled to  recover  in  his  own  name  the  full  amount  of  the  in- 
surance, and  would  be  a  trustee  for  the  mortgagor  as  to  any 
surplus  beyond  the  amount  of  his  own  debt.  The  plaintiffs, 
having  an  interest  in  every  part  of  the  cotton,  would,  as  it 
appears  to  us,  stand  in  the  same  position  in  equity  as  a 
strict  mortgagee  in  a  court  of  law,  and  would  clearly  be  en- 
titled to  insure  themselves  against  the  loss  of  the  cotton,  as 
affecting  not  only  their  security  for  reimbursement  of  the 
amount  of  their  acceptance,  but  also  their  commission  on 
the  sale  :  but  it  also  appears  to  us  that,  having  an  equitable 
security  upon  the  whole  of  the  goods  and  every  part  of  them, 

(')  8  M.  D.  A  D.,  174.  (8)  Law  Rep.,  8  Ch.,  220. 

O  2  M.  D.  <fe  D.,  186.  (^)  Law  Rep.,  7  Ex.,  14. 
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and  the  duty  of  selling  and  managing  the  consignment,  they 
might,  if  it  was  so  imended^  insure  in  th^r  own  names,  not 
only  their  own  individual  interest  in  the  cotton,  but  also  the 
interest  of  the  other  parties  interested,  viz.,  the  shippers 
(Messrs.  Bell  &  Co.)  and  the  National  Bank  of  India. 

*  Prima  facie^  an  insurance  by  a  mortgagee,  whether  [609 
legal  or  equitable,  would  cover  only  his  own  particular  in- 
terest in  the  goods ;  but,  if  the  insurance  was,  as  between 
him  and  the  underwriters,  intended  to  cover  the  interest  of 
all  parties  and  the  whole  value  of  the  goods,  there  would  be 
no  objection  to  a  legal  mortgagee  so  insuring  in  his  own 
name  to  cover  all  the  interests  and  the  entire  value  of  the 
goods:  and  we  think  there  is  equally  no  objection  to  an 
equitable  mortgagee,  or  a  person  who  stands  in  a  similar 
position,  insuring  in  like  manner.  An  insurable  interest  is 
clearlv  not  confined  to  a  strict  legal  right  of  property.  It 
tlien  becomes  a  question  of  fact  what  was  the  interest  in- 
tended to  be  covered  by  the  policy.  If  it  was  only  the  indi- 
vidual interest  of  the  mortgagee,  ne  could  recover  only  the 
amount  of  that  interest ;  but,  if  the  insurance  was  intended 
to  cover  the  interest  of  the  mortgagor  also,  then  he  would 
be  entitled  to  recover  in  his  own  name  for  both  interests  :  see 
Irving  v.  Richardson.  (*)  In  that  case  the  assured,  though 
a  mortgagee  of  the  ship,  had  under  the  Registry  Acts  no 
legal  ownershij),  but  only  an  equitable  interest  in  it ;  and 
yet  it  was  considered  that  he  might  insure  and  recover  in 
his  own  name  the  whole  amount,  if  the  insurance  was  in- 
tended to  cover  the  mortgagor's  interest  as  well  as  his 
own ;  and  that,  whether  it  was  so  intended  or  not,  was 
the  proper  question  to  be  left  to  the  iui-y  in  such  a  case : 
see  also  the  observations  of  Parke,  B.,  in  Sutherland  v. 
Pratt.  (•) 

Upon  the  facts  of  the  present  case,  and  having  power  to 
draw  inferences,  we  can  entertain  no  doubt  that  the  insur- 
ances effected  by  the  plaintiffs  were  intended  to  cover  the 
whole  interest  of  all  the  parties  interested  in  the  consign- 
ments. They  seem  to  us  to  have  been  effected  for  that  ex- 
press purpose,  and  to  have  been  so  treated  by  all  parties : 
and  we  think  that  they  must  be  considered  in  that  light.  It 
is,  we  believe,  the  common  practice  of  consignees  and  under- 
writers to  have  floating  policies  of  this  description,  with  a 
view  of  covering  the  interest  of  all  parties  in  the  goods ;  and 
it  seems  to  us  that  as  each  shipment  was  declared  the  policies 
would  enure  for  the  benefit  ot  the  different  parties  who  were 
interested  in  the  goods  so  declared. 

(')  2  B.  &  Ad.,  193.  («)  12  M.  <fe  W.  11 
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In  this  case,  the  cotton  was  declared  by  the  plaintiffs  un- 
610]  der  their  ^^P^t-^^g  policies  after  orders  to  insure  from 
Bell  &  Co.,  and  with  the  assent  of  the  National  Bank  of 
India ;  and,  upon  the  declarations  being  made,  these  poli- 
cies would  as  to  this  shipment  enure,  not  only  for  the  benefit 
of  the  plaintiffs  themselves,  who  were  interested  in  the 
safety  of  the  whole  of  the  goods  to  cover  their  own  liabilities 
and  claims,  but  also  for  the  benefit  of  the  National  Bank  of 
India,  to  secure  to  them  the  amount  of  the  acceptance,  as 
well  as  for  the  shippers,  as*  the  persons  entitled  to  the  sur- 

¥lus  proceeds  of  the  goods  when  sold  by  the  plaintiffs, 
here  was  also  the  very  possible  contingency  that  the  goods 
when  sold  might  not  from  various  causes  realize  the  amount 
for  which  the  plaintiffs  had  come  under  acceptance. 

Although  the  insurances  would  in  our  opinion,  as  they 
were  intended  to  do,  cover  the  whole  value  of  the  shipment, 
and  all  the  different  interests  in  the  goods,  ^et,  from  the 
nature  of  these  floating  policies,  and  their  b^mg  effected  in 
anticipation  of  future  transactions  of  the  plaintiffs  with  vari- 
ous persons  who  were  unknown  at  the  dates  when  the  poli- 
cies were  effected,  they  were  necessarily  effected  by  the 
plaintiffs  in  their  own  names  ;  and  it  could  not  be  said  that 
as  contracts  they  were  made  by  the  plaintiffs  by  order  or  for 
account  or  on  behalf  of  persons  who  were  then  unknown, 
but  who  might  at  some  future  time  consign  goods  to  the 
plaintiffs.  The  consequence  of  this  is,  as  it  seems  to  us,  that 
no  action  could  be  maintained  upon  the  policies  in  question 
by  or  in  the  names  of  any  persons  except  the  plaintiffs :  and, 
in  this  particular  case,  ii  it  had  been  averred  that  Messrs. 
Bell  &  Co.  were  interested  in  the  cotton,  and  that  the  insur- 
ances respectively  were  made  for  their  use  and  benefit  and 
on  their  account,  we  think  that  such  an  allegation  would  not 
have  been  maintained :  Waison  v.  Swann,  (')  Neither  could 
it  have  been  properly  alleged  that  the  plaintiffs  and  Messrs. 
Bell  &  Co.,  either  with  or  without  the  I>fational  Bank  of  In- 
dia, w^YQ  jointly  interested  in  the  cotton,  and  that  the  poli- 
cies were  effected  on  their  account ;  for  no  such  joint  interest 
existed,  and  the  policies  at  the  time  they  were  made  were 
not  effected  on  their  behalf :  and  the  only  proper  conclusion 
in  law  from  the  facts,  as  it  appears  to  us,  is  that  the  plain- 
tiffs, having  effected  the  policies  in  their  own  names  to  cover 
611]  future  consignments,  such  as  *the  cotton  in  this  case, 
not  only  may,  but  must,  sue  upon  the  policies  in  their  own 
names,  and  we  think  that  the  averments  in  this  declaration, 
that  the  insurances  were  made  for  their  use  and  benefit  and 

(>)  11  C.  B.  (N.S.),  756;  31  L.  J.  (C.P.),  210. 
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on  their  account,  and  that  they  were  the  parties  interested, 
were  the  proper,  and,  indeed,  the  only  correct  mode  of  fram- 
inff  the  declaration. 

It  is  quite  true  that  Messrs.  Bell  &  Co.  had  an  interest  in 
the  cotton,  and  were,  in  fact,  the  general  owners  of  it,  sub- 
ject to  the  rights  which  they  had  created  on  the  part  of  the 
jfational  Bank  of  India  and  the  plaintiffs  :  but,  as  between 
the  underwriters  and  the  plaintiffs,  the  former  must,  we 
think,  be  taken  to  have  agreed  that  the  plaintiffs  might  de- 
clare goods  consigned  to  them  under  circumstances  like  the 
present,  upon  the  floating  policies  effected  by  them,  and 
that  they  might  recover  upon  them  the  full  value  in  their 
own  names. 

There  is  no  doubt  that  in  a  declaration  the  averments  of 
interest,  and  as  to  the  person  on  whose  behalf  the  insurance 
is  effected,  must  be  correctly  made,  and  that  a  variance  in 
that  respect  would  be  fatal,  though  the  interest  is  now  al- 
lowed to  be  alleged  ^jltematively  m  various  persons.  It  is 
also  not  sufficient  to  aver  the  interest  to  be  in  another  person, 
without  also  alleging  that  the  insurance  was  made  on  his 
behalf.  These  averments  likewise  affect  the  evidence  and 
right  of  discovery  at  law,  though,  where  a  plaintiff  sues  as 
trastee  for  another,  a  discoverv  might  be  hacf  in  equity  from 
the  cestui  que  trusty  and  relief  obtained  as  against  him. 

It  is  quite  true  that,  after  the  floating  policies  had  been 
opened,  and  when  the  shipment  was  made,  there  was  an  or- 
der by  Messrs.  Bell  &  Co.  to  the  plaintiffs  to  insure,  and  that 
by  agreement  with  the  National  JBank  of  India  the  declara- 
tions of  interest  by  the  plaintiffs  under  these  floating  policies 
were  to  be  treated  as  covering  this  cotton  :  but  that  would 
not  entitle  either  Bell  &  Co.  or  the  bank  to  sue  upon  the 
policies  in  their  own  names,  or  maintain  an  allegation  that 
thepolicies  were  made  on  their  behalf. 

TBe  law  with  respect  to  the  insurable  interest  which  a  con- 
signee may  include  in  a  policy  and  recover  in  his  own  name 
is,  we  think,  correctly  stated  in  the  3d  edition  of  Arnould 
on  Insurance,  at  p.  72,  in  the  following  terms :  "  As  a  general 
principle,  then,  tnerecan  *be  no  doubt  that  consignees  [612 
of  the  goods,  being  in  advance  to  the  consignors,  or  under 
acceptances  for  them,  may  insure  in  their  own  name  and  on 
their  own  account  to  the  full  value  of  the  goods,  and  apply 
the  proceeds  of  the  policies  to  their  own  benefit  up  to  the 
extent  of  their  claims  in  respect  of  such  advances  and  the 
acceptances,  holding  the  residue  in  trust  for  the  consignors." 

The  practice  of  the  mercantile  community  as  well  as  of 
underwriters  has  also,  we  believe,  been  entirely  in  accord- 
7Eno.  Rep.]  22 
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ance  with  this  view  of  the  law  ;  and  there  is  this  manifest 
convenience  in  it,  that  it  saves  a  multij)licity  of  insurances 
npon  the  same  subject-matter,  and  avoids  tne  necessitj^  for 
any  nice  distinctions  as  to  the  precise  nature  of  the  various 
interests  of  the  several  parties  which  are  intended  to  be  cov- 
ered by  the  particular  insurance.  This  more  especially  ap- 
plies to  the  case  of  iloating  policies  effected  by  consignees  to 
cover  goods  of  all  persons  who  may  thereafter  consign  goods 
to  them,  and  to  similar  floating  policies  which  wharfingers, 
warehousemen,  factors,  and  others  are  in  the  habit  of  enect- 
ing  to  cover  the  owners'  interests  as  well  as  their  own  ;  and 
it  seems  to  us  that  it  would  lead  to  great  practical  inconve- 
nience if  a  different  rule  were  now  to  be  laid  down. 

Many  of  the  passages  which  were  cited  for  the  defendants 
from  text- writers  had  reference  only  to  what  a  person  might 
insure  on  his  own  account ;  and  a  great  part  of  the  argu- 
ment for  the  defendants  rested  on  the  assum*ption  that  there 
was,  in  fact,  an  insurance  in  this  case  of  the  separate  inter- 
est of  Bell  &  Co.,  and  that  these  policies  were  made  bv  the 
plaintiffs  as  the  agents  of  Bell  &  Co.  and  on  their  behalf ; 
but  which  assumption,  for  the  reasons  before  stated,  we  con- 
sider to  be  not  well  founded. 

The  case  of  Robertson  v.  Hamilton  (')  is  an  important  de- 
cision to  show  that,  where  a  person,  having  a  limited  personal 
interest  in  the  safety  of  every  portion  of  the  subject-matter  of 
insurance,  insures  not  only  that  particular  interest  but  the 
whole  of  the  subject-matter  to  its  full  value  for  the  benefit  of 
the  other  parties  who  are  interested  in  it  as  well  as  of  himself, 
he  will  be  considered  entitled  to  recover  the  full  amount  in 
his  own  name  upon  an  averment  of  interest  in  himself,  and 
will  be  considered  a  trustee  for  the  other  parties  interested. 
613]  In  that  case  the  plaintiffs  were  owners  of  the  *Ross, 
which,  with  another  ship  called  the  Atlantic,  bejlonging  to 
Fisher  &  Co.,  and  their  cargoes,  had  been  captured  as 
Spanish  prize.  The  plaintiffs  and  the  respective  owners  of 
tne  other  ship  and  ot  the  cargoes  employed  one  Cowan  as 
their  agent  in  Spain  to  obtain  restitution  or  compromise  the 
claims  of  the  captors  and  to  send  the  property  back  to  Eng- 
land. He  effected  an  arrangement  by  giving  up  part  of  each 
cargo,  and  upon  the  terms  that  the  two  ships  ana  the  rest  of 
the  cargoes  should  be  restored  for  the  common  benefit  of 
the  original  owners  of  both  ships  and  cargoes  in  the  lump  ; 
and  he  drew  a  bill  upon  the  plaintiffs  (which  was  accepted 
and  paid  by  them)  for  the  general  expenses  of  effecting  the 
arrangement,  and  for  the  outfit  of  the  vessels  on  their  return 

(')  14  East,  522. 
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homewards.  The  agent  stated  in  a  letter  to  the  plaintiflfs  : 
"  The  whole  property  restored  is  to  form  a  mass,  and  the 
reparation  made  agreeably  to  the  respective  values  that  may 
be  affixed  to  both  ships  and  cargoes.  The  Atlantic  I  shall 
consign  to  you,  in  order  to  simplify  the  concern  ;  and  you 
can  arrange  with  the  owners.  The  above  information  will 
guide  you  with  respect  to  insurance."  The  plaintiflfs  then 
effected  an  insurance  upon  the  Atlantic,  and  that  vessel  was 
again  captured  by  the  French.  The  plaintiflfs  thereupon 
sued  in  tneir  own  names  to  recover  for  a  total  loss  of  that 
vessel.  It  was  held  that  the  plaintiflfs,  though  not  the  own- 
ers of  the  Atlantic,  had  an  insurable  interest  in  her  and  to 
the  full  amount  of  the  insurances.     In  the  course  of  the  ar- 

fument,  when  the  case  of  Lucena  v.  Crayfurd  {')  was  cited, 
lOrd  Ellenborough  said  (') :  "  Independent  of  that  case,  can 
there  be  any  doubt  but  that  the  plaintiflfs  had  an  insurable 
interest?  The  ships  and  cargoes  were  all  thrown  into  hotch- 
pot ;  and  the  plaintiflfs  had  an  interest  in  the  conjoint  prop- 
erty, and  had  expended  their  own  money  upon  it,  and  were 
further  authorized  to  make  the  insurance,  by  Cowan  of  Co- 
runna,  who  had  full  powers  of  attorney  from  all  the  original 
owners  of  the  properly."  *  And,  upon  its  being  argued  that 
the  ship  insured  never  was  in  the  possession  of  the  plaintiflfs, 
and  therefore  that  they  could  have  no  lien  on  it  (and  which 
argument  was  also  pressed  upon  us  in  this  case).  Lord  Ellen- 
borough  said  (") :  ''This  is  no  question  strictly  of  lien. 
Cowan  was  in  possession  of  *the  whole,  and  Cowan  [614 
continued  to  be  the  plaintiflfs'  agent  for  this  purpose  after 
the  Atlantic  and  the  Ross  were  thrown  into  hotchpot  for  the 
benefit  of  all  concerned.  The  whole  then  became  a  new 
property,  and  a  new  interest  was  constituted  in  the  former 
several  owners  conjointly,  so  that  the  proprietors  of  the 
ship  Ross  thereby  came  to  have  an  interest  in  the  Atlantic. 
Upon  the  arrangement  made  with  the  captors.  Cowan  re- 
ceived restitution  of  the  whole  property  in  the  lump,  as  it  is 
said,  for  the  common  benefit  of  the  original  owners  of  both 
ships  and  cargoes ;  and  then  Cowan,  being  such  agent  of 
the  conjoint  interest  as  well  as  agent  for  the  plaintitt's,  con- 
signed the  Atlantic  to  them,  and  drew  bills  upon  them  for 
the  general  expenses  of  the  whole  concern,  which  they  ac- 
cepted and  paid.  If  this  does  not  give  them  an  insurable 
interest,  it  is  difficult  to  say  what  will."  And,  in  giving 
judgment.  Lord  Ellenborough  says  (*) :  "The  plaintiflfs,  hav- 
mg  an  insurable  interest  in  the  whole  mass  of  the  property 

(')  3  B.  &  p.  75;  2  B.  A  P.  (N.  R.)  269.  («)  14  East,  at  p.  530. 

(*)  14  East,  at  p.  526.  (*)  14  East,  at  p.  632. 
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restored,  may  recover  upon  this  policy  as  trustees  for  those 
who  are  interested  with  themselves  m  the  whole,  though 
they  may  be  afterwards  called  upon  to  divide  it  amongst  the 
several  claimants  in  the  proportions  due  to  each  ;  and  a  re- 
covery in  this  action  will  not  exclude  any  of  the  parties  from 
unravelling  the  account  in  equity."  And  again  (*) :  "The 
assured,  therefore,  upon  this  policy  are  entitled  to  recover 
from  the  underwriters  if  they  had  an  insurable  interest  in 
the  ship.  •  The  q^uestion,  then,  is,  who  had  such  an  interest  ? 
I  answer,  the  original  proprietors  of  both  ships  and  cargoes, 
whose  interest  h^  been  united  in  hotchpot  thrbu^h  the  me- 
dium of  their  common  agent.  Cowan.  Cowan  himself  had 
an  interest  in  the  whole ;  and  the  plaintiffs  had  also  an  in- 
terest in  respect  of  the  bills  which  they  had  accepted  and 
paid  for  Cowan  on  .account  of  this  conjoint  property.  The 
whole  was  thrown  into  hotchpot  when  it  was  aelivered  up 
to  Cowan  by  the  first  captors ;  and  therefore  the  plaintiffs, 
who  were  the  original  owners  of  the  ship  Ross,  became  in- 
terested in  the  whole.  They  were  also  interested  in  it  as  the 
consignees  and  represervtatives  of  Cowan^  who  had  ex- 
pended money  upon  the  whole  in  hotchpot,  and  for  whom 
they  had  accepted  and  paid  bills  on  that  account.  It  can- 
61o]  not,  therefore,  be  said  that  the  plaintiffs  *had  not  an  in- 
surable interest  in  the  subject-matter."  It  was  held  that  the 
plaintiffs  might  insure  and  recover  as  for  a  total  loss  on  the  pol- 
icy on  the  Atlantic,  of  which  they  were  not  the  owners,  though 
they  might  be  responsible  over  to  the  owner  of  that  vessel  or 
his  representatives  for  a  proportion  of  the  money  when  recov- 
ered. That  case  seems  to  us  a  very  strong  authority  in  favor 
of  the  plaintiffs  in  this  action. 

A  similar  principle  has  been  adopted  and  acted  upon  in 
the  case  of  fire  policies,  where  persons  having  a  very  limited 
personal  interest,  such  as,  a  warehouseman  in  one  case,  hav- 
ing only  a  lien  for  his  charges,  and  not  being  himself  an 
insurer  by  law,  and  a  carrier  in  the  other,  had  effected  and 
kept  on  foot  floating  policies  for  the  purpose  of  covering, 
and  which  were  considered  to  cover,  not  only  their  own  in- 
dividual interests  but  also  the  interests  of  the  owners  of  the 
goods ;  and  these  persons  were  held  to  have  insurable  inter- 
ests as  against  the  insurers  to  tlie  full  value  of  the  goods, 
and  to  have  a  right  to  recover  the  whole  amount  of  tue  in- 
surances in  their  own  names,  though  they  would  be  trustees 
as  to  any  surplus  beyond  their  own  individual  claims  for 
the  other  parties  interested :  see  Waters  v.  Monarch  Insur- 

(»)  14  East,  at  p.  534. 
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ance  Co.  (*)  and  London  and  North  Western  Ry.  Co.  v. 
Glyn,  (•) 

It  is  true  that  those  were  cases  of  fir6  insurance,  and  upon 
policies  which  expressly  covered  ^^ goods  in  trust f*  but,  if 
the  policies  in  this  case  were  intended  to  cover  the  interests 
of  all  parties  in  the  goods,  as  we  think  they  were,  then  they 
must  be  treated  as  if  they  had  contained  express  words  to 
include  all  such  interests ;  and  in  that  view  the  cases  above 
cited  would  be  quite  analogous  to  the  present,  for  the  pur- 
pose of  considering  the  other  question,  viz.,  whether  the 
persons  insuring  had  an  Insurable  interest  in  and  were  enti- 
tled to  recover  the  whole  value  of  the  goods  in  their  own 
names.  It  is  upon  this  latter  point,  viz.,  as  to  the  nature 
and  extent  of  the  insurable  interest  and  the  right  to  recover 
the  full  amount,  that  these  cases  seem  to  us  to  have  an  im- 
portant bearing  upon  the  present  question.  In  the  case  of 
the  warehouseman  (who  is  not  an  insurer),  Waters  v.  Mon- 
arch  Life  Assurance  Co.  ('),  Lord  Campbell,  C.  J.,  after 
deciding  that  upon  the  proper  ^construction  of  the  [616 
policy  the  interest  of  the  general  owners  of  the  goods  wafl 
intended  to  be  covered,  proceeds  as  follows  ("):  "And  I 
think  that  a  person  intrusted  with  goods  can  insure  them 
without  orders  from  the  owner,  and  even  without  informing 
him  that  there  was  such  a  policy.  It  would  be  most  incon- 
venient in  business  if  a  wharfinger  could  not  at  his  own  cost 
keep  up  a  floating  policy  for  tne  benefit  of  all  who  might 
become  his  customers.  I'he  last  point  that  arises  is,  to  what 
extent  does  the  policy  protect  those  goods.  The  defendants 
say  that  it  was  only  the  plaintiffs'  personal  interest.  But 
the  policies  are  in  terms  contracts  to  make  good  *all  such 
damage  and  loss  as  may  happen  by  fire  to  the  property  here- 
inbefore mentioned.'  That  is  a  valid  contract;  and,  as  the 
property  is  wholly  destroyed,  the  value  of  the  whole  must 
oe  made  good,  not  merely  the  particular  interest  of  the  plain- 
tiffs. They  will  be  entitled  to  apply  so  much  to  cover  their 
own  interest,  and  will  be  trustees  for  the  owners  as  to  the 
rest.  Crompton,  J.,  also  says(*):  ''The  parties  meant  to 
insure  those  goods  with  which  the  plaintiffs  were  intrusted, 
and  in  everjr  part  of  which  they  had  an  interest,  both  in  re- 
spect of  their  lien  and  in  respect  of  their  responsibility  to 
the  bailors.  What  the  surplus  after  satisfying  their  own 
claim  might  be,  could  only  be  ascertained  after  the  loss,  when 
the  amount  of  their  lien  at  that  time  was  determined ;  but 
they  were  persons  interested  in  every  particle  of  the  goods.'' 

(»)  5  E.  &  B.  870;  26  L.  J.  (Q.B  )  102.  (»)  6  E.  A  B.,  at  p.  881. 

O  1  E.  A  E.  662 ;  28  L.  J.  (Q.B.),  188.  (*)  6  E.  A  B.,  at  p.  882. 
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In  London  aTid  North  Western  Ry.  Co.  v.  Olyn  T),  where 
the  plaintiflfs  were  carriers,  Wightman,  J.,  says():  "The 
question  in  this  case  is  whether  the  plaintiffs  are  entitled  un- 
der this  policy  to  recover  more  than  their  own  particular 
interest  in  the  goods  which  they  as  carriers  had  in  the  ware- 
house when  it  was  burnt.  I  think  that  they  are,  and  that 
they  ought  to  recover  the  full  value  of  the  goods.  They 
must,  in  my  opinion,  be  considered  as  having  insured  the 
goods  which  they  held  in  trust  as  carriers,  for  the  benefit  of 
the  owners,  for  whom  they  will  hold  the  amount  recovered, 
as  trustees,  after  deducting  what  is  due  in  respect  of  their 
own  charges  upon  the  goods."  And,  again  (") :  "It  is  true 
that  this  insurance  is  in  the  nature  of  a  voluntary  trust  un- 
617]  dertaken  by  the  ^plaintiffs  without  the  knowledge  of 
the  cestuis  que  trusty  the  owners  of  the  goods ;  but  it  is  a 
trust  clearly  binding  on  the  plaintiffs  in  equity,  who  will  hold 
the  amount  which  tiiey  now  recover,  in  the  first  place  for  the 
satisfaction  of  their  own  claims,  and  in  the  next,  as  to  the 
residue,  in  trust  for  the  owners.  If  a  different  construction 
was  put  on  such  a  policy  as  this,  it  would  be  necessary,  as 
my  brother  Crompton  nas  observed  that  several  policies 
should  be  effected  on  the  same  goods,  and  thus  insurance 
companies  would  obtain  several  premiums  instead  of  one  in 
respect  of  what  to  them  is  the  same  risk."  Crompton,  J.,  at 
p.  663  also  states  that,  in  his  opinion,  the  plaintiflfe  intended 
to  insure,  first,  their  own  interest,  if  any,  m  the  goods,  and 
secondly,  the  interest  of  their  cestuis  que  trusty  the  owners 
of  the  goods,  and  that  the  case  of  Waters  v.  Monarch  As- 
surance  Co.  (*)  had  established  that  persons  who  are  the 
bailees  of  goods  have  an  insurable  interest  in  them  as  against 
the  assurers  to  their  full  value,  although  the  assured  may 
be  trustees  for  third  persons  of  part  of  the  amount  recovered 
on  the  policy. 

In  the  great  case  of  the  Dutch  commissioners,  Lucena  v. 
Cravfura{^\  the  ultimate  decision  of  the  House  of  Lords 
awarding  a  venire  de  novo  rested  upon  the  ground  that  gen- 
eral damages  had  been  assessed  in  one  aggregate  sum  for  all 
the  vessels,  whereas,  one  of  them,  having  been  lost  after  the 
declaration  of  hostilities,  and  thus  become  vested  in  the 
crown,  could  not  in  any  sense  be  considered  within  the  juris- 
diction of  the  commissioners.  But,  at  the  same  time,  the 
House  of  Lords  expressed  a  clear  opinion,  adopting  the 
views  of  Chambre,  J.,  and  Lawrence,  J.,  that  the  commis- 

(M  1  E.  A  E..  652 ;  28  L.  J.  (0,6.),  188.         H  1  E.  A  E.,  at  p.  661. 
(-)  1  E.  <fc  E.,  at  p.  660.  (^)  5  E.  A  B.,  870;  25  L.J.  (Q.B.),  102. 

(*)  2  B.  A  P.  (N.R.),  269. 
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aioners  had  not  an  insurable  interest.  This  was,,  however, 
on  the  ground  that  their  authority  was  derived  entirely  from 
an  act  of  Parliament  and  a  commission  which  gave  them  no 
power  or  right  of  interference  or  control  over  any  of  the  ships 
or  property  until  after  they  were  detained  or  brought  into 
the  ports  of  this  kingdom ;  that,  up  to  that  time,  the  control 
and  power  over  the  vessels  rested  entirely  with  the  crown; 
that  the  vessels  might  never  have  come  under  the  power  of 
the  commissioners ;  that  they  had  nothing  more  than  a  mere 
expectation  or  hope  and  possibility  that  the  *vessels  [618 
might  come  under  their  control ;  and  that  they  therefore  had 
no  insurable  interest  to  support  the  policies  which  had  been 
eflFected  whilst  the  vessels  remained  abroad,  and  before  they 
had  been  brought  to  this  country.  It  was  contended  for  the 
commissioners,  the  plaintiflfs,  in  that  case,  that  they  had  au- 
thoritv  to  sell,  manage,  and  dispose  of  the  vessels,  and  were 
therefore  in  a  position  similar  to  that  of  ordinary  consignees, 
and  entitled  equally  as  such  consignees  to  insure  and  recover 
the  full  amount  of  the  insurances  in  their  own  names,  under 
an  averment  of  interest  in  themselves.  It  seems  to  us  to 
have  been  considered  by  all  the  judges,  as  well  as  by  the 
House  of  Lords,  to  be  clear  law  that  ordinaiy  consignees 
having  a  beneficial  interest  in  the  whole  subject -matter 
might  recover  the  full  sum  insured,  under  an  averment  of 
interest  in  themselves ;  and  that,  if  the  commissioners  could 
be  considered  as  such  consignees,  they  were  entitled  to  re- 
cover. After  the  three  arguments  in  the  Exchequer  Cham- 
ber (*),  and  the  argument  in  the  House  of  Lords,  it  was  said 
by  the  maiority  of  the  judges  (")  that  no  one  ever  questioned 
that  an  orainarv  consignee  having  a  beneficial  interest  might 
insure  for  the  oenefit  of  the  owner  of  the  goods,  though  a 
naked  consignee,  as  he  was  termed,  being  a  mere  agent  of  th© 
consignor,  could  not  do  so.  But,  as  different  views  nave  been 
taken  of  the  effect  of  the  observations  of  the  learned  judges 
and  of  Lord  Eldon  (who,  as  chief  justice  of  the  Common  Pleas, 
had  heard  the  three  arguments  in  the  Exchequer  Chamber) 
upon  the  subject  of  insurable  interest  of  consignees  gene- 
rally, it  may  be  useful  to  refer  to  those  observations  more  in 
detail.  They  are  as  follows,  viz.,  in  the  judgment  of  the 
majority  of  the  seven  judges  in  the  Exchequer  Chamber  (') : 
"Independent,  however,  of  these  observations,  it  is  not  ne- 
cessary that  an  insurer  should  have  a  beneficial  interest  in 
the  property  insured ;  it  is  sufllcient  if  he  be  clothed  with 
the  chai-acter  of  a  trustee,  an  agent,  or  a  consignee;  and,  if 
these  commissioners  can  be  considered  in  either  of  these  ca- 

(»)  8  B.  A  p.;  75.         (»)  2  B.  «fe  P.  (N.R.),  at  p.  292.         (»)  3  B.  A  P.,  at  p.  95. 
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pacities,  they  have  an  insurable  interest.  According  to  the 
terras  of  the  statute  it  seems  as  if  they  may  be  considered  in 
either  of  these  capacities.  They  may  be  considered  as  trus- 
tees for  the  crown,  or  for  the  persons  who  shall  be  ultimately 
619]  entitled  to  the  property ;  as  general  agents  for  *the 
purpose  of  disposing  of  the  property  on  its  arrival  in  Eng- 
land;  or  as  statutable  consignees."  Again  Q) :  '*  Suppose  a 
merchant  upon  his  marriage  to  covenant  with  trustees  in  his 
marriage-settlement,  that  certain  ships  then  upon  the  sea 
should  when  they  came  to  England  be  vested  in  them  for  the 
purposes  of  the  settlement,  are  we  to  be  told  that  the  trus- 
tees might  not  insure,  because  the  settlor  did  not  in  terms 
convey  and  assign  over  the  ships  immediately  ?  A  court  of 
equity  would  consider  the  interests  in  the  trustees  exactly 
the  same  as  if  the  ships  had  been  immediately  conveyed. 
It  is  objected,  however,  that  the  Dutch  commissioners  did 
not  resemble  consignees,  because  they  were  directed  to  sell 
and  dispose  of  the  property  intrusted  to  them  according  to 
the  directions  which  they  should  receive  from  government.- 
But  many;  consignees  receive  goods  with  orders  to  attend  to 
the  directions  of  the  consignor  as  to  their  disposal ;  and  yet 
they  are  not  the  less  able  to  insure.  So,  every  trustee  is  sub- 
ject to  the  directions  either  of  the  cestui  qiie  trust  or  of  the 
Court  of  Chancery."  In  the  judgment  of  Chambre,  J., 
whose  views  were  ultimately  adopted  by  the  House  of  Lords, 
he  says  (•) :  "  I  am  not  disposed  to  question  the  authorities 
in  general :  on  the  contrary,  there  appears  to  me  to  have 
been  great  propriety  in  establishing  the  contract  of  insurance 
wherever  the  interest  declared  upon  was  in  the  common  un- 
derstanding of  mankind  a  real  interest  in  or  arising  out  of 
the  thing  insured,  or  so  connected  with  it  as  to  depend  on 
the  safety  of  the  thine  insured  and  the  risk  insured  against, 
without  much  regard  to  technical  distinctions  respecting 
property,  still  however  excluding  inere  speculation  or  expec- 
tation, and  interests  created  no  otherwise  than  by  gaming. 
What  the  parties  themselves  may  do,  thej  may  also  do  by 
their  trustees,  consignees^  or  agents,  provided  the  act  done 
by  an  agent  comes  within  the  scope  of  the  authority  given 
him  by  his  principal,  either  expressly  or  impliedly  from  the 
nature  of  his  employment."  In  the  House  of  Lords,  in  the 
opinions  of  the  seven  judges,  and  in  which  Thompson,  B., 
concurred,  the  following  passages  occur  (') :  "  It  is  with  refer- 
ence to  these  premises,  they  (the  plaintiffs)  aver  that  they  as 
such  commissioners  were  interested,  and  that  the  insurance 
was   made  for   their    use    and    benefit   as  commissioners. 

(')  3  B.  &  p.,  at  p.  97.     («)  8  B.  «t  P.,  at  p  1.01.     («)  2  B.  ife  P.  (X.R.),  at  pp.  289,  290. 
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*The  nature  of  their  connection  with  the  propertv  in-  [620 
snred  appears  from  the  previous  part  of  tne  declaration. 
They  claimed  no  beneficial  interest  in  it ;  they  were  merely 
consignees  J  agents,  or  trustees  for  others ;  and,  to  make  the 
whole  declaration  consistent,  the  averment  must  be  taken  to 
import,  what  the  words  will  fairly  admit,  that  the  insurance 
was  made  for  the  benefit  of  those  for  whose  benefit  the  plain- 
tiflfs  were  authorized  by  the  act  of  Parliament  and  commis- 
sion to  manage  the  property  as  consignees,  that  is,  in  the 
E resent  instance,  for  the  king.  A  consignee  without  any 
eneficial  interest  in  himself  is  agent  for  the  consignor,  and 
may  insure  for  his  benefit ;  and,  if  suph  a  consignee  were  to 
state  in  his  declaration  the  circumstances  of  the  consignment 
of  goods  to  him  to  manage,  sell,  and  dispose  of  for  certain 
persons  abroad,  might  he  not  aver  the  interest  in  himself  as 
such  consif^nee  f  and  would  not  such  an  averment,  coupled 
with  the  disclosure  of  his  having  no  interest  but  for  the  con- 
signors' use,  be  equivalent  to  an  averment  of  interest  in  his 
consignors?"  Again  (*):  "Though  a  consignee  be  usually 
appointed  by  bill  of  lading,  it  is  not  necessary  to  invest  a 
person  with  that  character.  Mr.  Justice  BuUer,  in  the  case 
of  Wolff  V.  Horncastle  (*),  defines  a  consignee  to  be  a  person 
residing  at  the  jtort  of  delivery,  to  whom  the  goods  are  to  be 
delivered  on  their  arrival.  A  consignee,  as  distinguished 
from  a  vendee,  is  the  mere  agent  of  the  consignor ;  and  such 
a  consignee  may  be  appointed  bv  any  direction,  verbal  or 
written,  to  the  captain,  to  deliver  the  goods  to  such  particular 
person,  or  by  a  letter  to  the  person  himself  requesting  him 
to  take  care  of  the  goods  upon  their  arrival.  Where,  then, 
is  the  difference  between  such  a  consignee  and  these  commis- 
sioners 1  The  ships  were  directed  by  the  person  who  had  the 
possession  and  j)ower  to  direct  the  voyage  to  Great  Britain  ; 
and  the  commissioners  were  appointed  to  receive  the  shijjs 
and  cargoes,  and  to  manage  and  dispose  of  them  upon  their 
arrival.  What  is  the  effect  of  the  most  solemn  appointment 
of  a  consignee  different  from  this  1  What  greater  interest  or 
closer  connection  with  the  ship  does  he  acquire  %  If,  then, 
there  be  no  difference,  no  one  eoer  questioned  that  a  con- 
signee or  agent  of  the  description  spoken  of  might  make  an 
insuravAie  for  the  benefit  of  the  owner  and  person  entitled^ 
and  for  whom  he  as  consignee  is  authorized  *to  [621 
act?'*  .  .  .  "  At  the  time  both  of  the  insurance  and  the  loss, 
their  (the  commissioners' )  title,  like  that  of  a  consignee,  was 
inchoate ;  occupancy  was  necessary  to  perfect  it.  it  is  true 
that  their  interest  was  revocable.     But  so  is  that  of  a  con- 

(1)  2  B.  A  p.  (N.R.),  at  pp.  291,  292.  (»)  1  B.  A  P.,  816,  822. 
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signee."  Again  (') :  "  And  if  it  were  now  to  be  decided  that 
the  interest  of  these  commissioners  wafi  not  insurable,  it 
would  render  unintelligible  that  doctrine  upon  which  mer- 
chants and  underwriters  have  acted  for  years,  and  paid  and 
received  many  thousand  pounds."  Mr.  Justice  Chambre, 
who  thought  that  the  commissioners  had  no  insurable  inter- 
est, saysf):  "The  duties  of  their  office  were  confined  to 
Dutch  propertjr  that  was  actually  in  the  kingdom,  and  pro- 
visionally detained  there  under  the  king's  authority.  No 
matter  who  brings  it  in.  They  have  nothing  to  do  as  com- 
missioners with  consignments  from  abroad ;  nor  was  any 
consignment  in  fact  made  to  them.  They  have  been  called 
statutable  consignees.  If  that  phrase  means  anything,  it 
must  mean  that  the  statute  had  consigned  these  particular 
ships  to  the  commissioners ;  but,  look  at  the  statute,  and 
we  find  nothing  more  than  that  it  authorizes  a  commission 
under  which  whatever  property  of  a  certain  description  ar- 
rives, it  will,  if  they  continue  commissioners,  fall  within 
their  care  and  management  officially,  to  prevent  its  perish- 
ing. But  the  act  had  iu  no  respect  attached  upon  this  prop- 
erty: it  haid  only  created  a  capacity  to  the  plaintiffs  m 
certain  events  to  receive  these  or  any  other  Dutch  ships  or 
merchandizes."  Again  he  says('):  "A  Consignment  is  a 
species  of  mercantile  conveyance  operating  upon  the  par- 
ticular effects  consigned,  which,  though  it  may  oe  defeasible, 
may  operate  in  the  meantime,  and  enable  the  consignee  by 
his  acts  to  bind  the  consignor." 

In  the  opinion  of  Lawrence,  J.,  who  also  thought  that  the 
commissioners  had  not  an  insurable  interest,  and  whose 
opinion  was  also  adopted  by  the  House  of  Lords,  there  are 
the  following  passages (*):  "Conceiving  for  these  reasons 
that  the  contract  of  marine  assurance  is  not  from  its  nature 
confined  to  protect  the  interest  arising  from  the  ownership 
of  the  subject  exposed  to  risk  insured  against,  I  shall  pro- 
ceed to  consider,"  &c.  "Had  they  (the  commissioners)  been 
622]  authorized  generally  to  take  care  of  ships  *detained 
by  his  majesty's  orders,  by  the  act  of  detainer  the  ships 
would  have  become  objects  of  their  concern,  and  from  thence 
a  duty  might  possibly  have  been  inferred  to  take  all  proper 
steps  to  prevent  any  damage  from  their  loss,  and  an  aver- 
ment that  the  defendants  in  error  insured  as  such  commis- 
sioners might  have  borne  the  meaning  which  has  been 
contended  lor.  But  that  cannot  be  understood  in  this  case ; 
for,  the  averment  in  effect  refers  their  interest  to  the  act  of 

(M  2  B.  <fe  p.  (N.R.),  at  p.  294.  (»^  2  B.  cfe  P.  (N.R.),  at  p.  299. 

O  2  B.  &  P.  CN.K.),  at  p.  298.  (*)  2  B.  «fe  P.  (N.K.),  at  p.  304. 
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Parliament  and  their  commission,  the  terms  of  which  respect 
only  the  case  of  ships  and  goods  detained  and  brought  mto 
the  ports  of  this  kingdom :  and  I  know  not  how  to  conceive 
an  interest  dependent  on  a  thing  with  which  thing  the  per- 
sons supposed  to  be  interested  have  nothing  to  do.  The 
defendants  in  error  have  been  considered  as  trustees  or  con- 
signees, who,  it  is  said,  have  an  insurable  interest.  Bvt  I  do 
Tiot  think  they  can  he  considered  as  trustees  or  as  consignees 
having  such  interest  as  wUl  support  this  averment.  A  trus- 
tee who  has  an  insurable  interest  must,  as  I  conceive,  have 
some  existing  right  to  the  thing  insured  for  the  benefit  of 
another ;  but  the  commissioners  in  this  case  had  not  any 
such  right,  and  therefore  cannot,  according  to  my  notions 
of  a  trustee,  be  considered  as  such. '  Nor  can  they  be  con- 
sidered as  consignees  in  whom  any  interest  or  right  is  vested 
by  bill  of  lading  or  other  instrument  of  consignment  by 
which  the  property  of  the  subject-matter  of  the  consignment 
prima  fade  will  pass.  K  they  be  consignees,  they  were 
naked  consignees  for  the  purpose  of  doing  some  act  respect- 
ing the  goods  consigned,  and  rather  agents  than  consignees, 
according  to  the  common  understanding  of  that  word ;  and, 
taking  them  to  be  naked  consignees  who  have  not  the  legal 
property  of  the  subject-matter  of  the  insurance,  and  who  are 
not  beneficially  interested  in  it,  they  ought,  I  conceive,  to 
have  averred  the  interest  to  be  in  those  on  whose  account 
the  insurance  was  made,  whether  they  were  defined  persons 
or  uncertain  persons,  and  not  in  tiiemselves  as  commission- 
ers ;  for,  takmg  the  meaning  of  the  word  interest  to  be  what 
I  have  stated  it  to  be,  it  is  obvious  that  a  naked  consignee 
who  means  that  the  insurance  should  be  applied  to  the  pro- 
tection of  the  things  insured  and  the  indemnification  of  him 
who  suffers  by  losing  the  value  of  those  things,  his  object 
being  not  to  secure  himself  from  some  damage  consequential 
to  the  loss,  as  his  commission,  but  that  others  interested  as 
proprietors  *sh6uld  be  indemnified, — ^it  is  obvious,  I  [623 
say,  that  such  consignee  can  himself  suffer  no  prejudice  by 
the  total  or  partial  destruction  of  a  thing  which  forms  no 
part  of  his  property.  In  the  safety  of  such  thingsuch  naked 
consignee  can  in  this  view  have  no  interest.  The  persons 
prejudiced  by  the  loss  of  property  are  his  consignors,  or 
those  for  whose  benefit  the  property  is  to  be  disposed,  and 
in  them  only  in  such  case  and  in  such  light  is  there  any 
interest.''  {') 

Lord  Eldon,  in  giving  judgment  in  the  House  of  Lords, 
says(') :    ''  With  respect  to  the  case  of  a  trustee,  I  can  see 

(»;  2  B.  A  P.  (N.R.),  at  pp.  806,  307.  («)  2  B.  A  P.  (N.R.),  at  p.  324. 
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nothing  in  this  case  which  resembles  it.  A  trustee  has  a  legal 
interest  in  the  thing,  and  may  therefore  insure.  So,  a  con- 
signee has  the  power  of  selling ;  and  t?ie  same  may  he  said 
of  an  agent  I  cannot  agree  to  the  doctrine  said  to  be  estab- 
lished in  the  courts  below,  that  an  agent  may  insure  in  re- 
spect of  his  lien  upon  a  subsequent  performance  of  his 
contract ;  nor  can  I  advise  your  lordships  to  proceed,  with- 
out much  more  discussion,  upon  authority  of  that  kind. 
There  are  different  sorts  of  consignees :  some  have  a  power 
to  sell^  man/ige^  and  dispose  of  the  property^  subject  only  to 
the  rights  of  the  consignor.  Others  have  a  mere  naked 
right  to  take  possession.  I  will  Tiot  say  that  the  latter 
may  not  iTisure^  if  they  state  the  interest  to  he  in  their 
principaV* 

Lord  Ellenborough  and  Lord  Erskine  concurred  entirely 
in  the  views  of  Lord  Eldon. 

In  the  previous  case  of  Gravfurd  v.  Hunter  ('),  in  the 
Court  of  King's  Bench,  where  precisely  the  same  points 
arose,  it  was  considered  that  the  commissioners  were  m  the 
nature  of  consignees,  and  had  therefore  a  right  to  insure  and 
to  recover  the  whole  sum  insured  in  their  own  names ;  and 
it  appears  to  us  that  the  correct  opinion  to  be  collected  from 
the  oDservations  of  all  the  Jeamed  judges  and  also  of  th« 
peers  who  took  part  in  the  judgment  in  the  House  of  Lords 
in  Lucena  v.  Cravfurdi^\  is,  that  an  ordinary  consimee, 
who  has  made  advances  or  come  under  acceptance,  and  has 
a  beneficial  interest  in  the  subject-matter,  is  entitled  to  in- 
sure to  the  full  value  and  recover  the  whole  sum  insured,, 
and  to  aver  the  interest  to  be  in  himself. 
624]  *In  Oarruthers  v.  Sheddon  ('),  the  plaintiffs  by  order 
from  Dowrick  &  Way  had  effected  an  insurance  upon  coffee 
in  which  Dowrick  &  Way  were  interested  to  the  extent  of 
seven-sixteenths  jointly  with  three  other  persons.  The 
policy  professed  to  be  made  by  the  plaintiffs  as  agents  and 
by  order  of  and  for  account  of  Dowrick  &  Way.  The  ad- 
venture was  managed  by  Dowrick  &  Way,  who  made  ad- 
vances and  paid  what  was  required.  Gibbs,  C.J.,  held  at 
the  trial  that,  as  Dowrick  &  Way  were  the  managers  of  the 
adventure,  if  the  policy  was  intended  to  cover  the  interests 
of  the  three  other  persons  (of  which  the  jury  were  to  judge), 
the  plaintiffs  might,  as  the  agents  of  Dowrick  &  Way,  re- 
cover the  whole  amount  insured ;  and  he  also  thought  ''that 
Dowrick  &  Way,  as  consignees  of  the  cargo,  had  an  insura- 
ble interest  to  the  whole  amount,  for  that  a  consignee  may 

(')  8  T.  R.,  18.  (*)  2  B.  A  P.  (N.R.),  269. 

(»)  6  Taunt.,  14. 
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insure  as  well  as  a  principal :"  and  the  court  confirmed  his 
ruling.  We  are  unable  to  discover  any  intimation  of  opin- 
ion by  the  court  in  that  case,  or  to  see  any  inference  that 
can  properly  be  drawn  from  it,  to  the  enect  that  a  con- 
signee who  makes  advances  can  insure  and  recover  only  to 
the  extent  of  his  own  lien  :  and  the  language  of  Gibbs,  C.  J., 
which  was  adopted  by  the  court,  seems  to  us  to  be  exactly 
contrary  to  that  view. 

In  Godin  v.  London  Assuranx^e  Company  (^\  the  only 
question  was  whether,  where  two  persons  having  different 
interests  had  each  insured  by  a  separate  policy,  ttds  was  to 
be  considered  as  a  double  insurance,  so  that  the  amount  in- 
sured was  to  be  appoi-tioned  between  the  two  sets  of  under- 
writers; and,  though  some  observations  were  made  as  to 
persons  being  entitled  to  insure  for  a  lien,  the  case  does 
not  appear  to  us  in  aiiy  way  to  aflfect  the  main  question  in 
this  case. 

In  Wolff  V.  Horncastle  (")  the  plaintiffs  had,  without  or- 
ders intlie  first  instance  (though  their  act  was  adopted  after- 
wards), effected  the  insurance  for  their  correspondent  Lund, 
for  whom  they  were  under  advances,  and  for  whom  jthey 
were  acting  in  respect  of  the  shipment  in  question  after,  it 
had  been  refused  by  the  original  consignee.  They  had  also 
accepted  for  £300  against  tne  shipment.  The  declaration 
contained  two  counts,  the  first  averring  the  interest  *in  [625 
Lund,  and  the  second  averring  it  in  themselves.  Obiections 
were  taken,  as  to  the  first  count,  that  it  could  not  be  sup- 
ported under  the  statute  of  28  Geo.  3,  c.  66,  for.  want  of  a 
previous  order  to  insure  from  Lund,  the  principal ;  and,  as 
to  the  second  count,  that  the  plaintiffs  had  not  an  insurable 
interest,  and  that  they  made  the  insurance  on  account  of 
Lund,  and  not  of  themselves.  The  court  supported  the  ver- 
dict for  the  plaintiffs  on  the  first  count  for  the  full  amount, 
upon  the  facts,  on  the  ground  of  ratification  by  Lund  ;  but 
they  also  held  that  the  second  count  was  supported ;  for, 
that  the  plaintiffs  had  a  clear  right  to  insure  to  the  amount 
of  £300  for  which  they  were  interested  in  the  goods.  The 
court  considered  that,  upon  the  consignment  being  refused 
by  the  original  consignee,  the  plaintiffs  became  the  con- 
signees for  Lund;  andBuller,  J.,  said,  in  the  course  of  his 
judgment (•),  that  ''a  debt  which  arises  in  consequence  of 
the  article  insured,  and  which  would  have  given  a  lien  on  it, 
does  give  an  insurable  interest;"  and  that  "the  case  is  not 
at  all  altered  by  the  goods  not  having  arrived."  The  plain- 
er) 1  Barr.,  489.  O  1  B.  A  P.,  816. 

O  1  B.  A  P.,  at  p.  823. 
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tiflfs  in  that  case  recovered  the  full  amount  of  the  insurance ; 
and  it  does  not  seem  to  us  that,  because  the  court  thought 
it  clear  that  the  plaintiffs  had  an  insurable  interest  to  the 
amount  of  their  acceptances  sufficient  to  support  the  second 
count  against  the  only  objection  that  was  taken  to  it,  and 
gave  judgment  for  the  plaintiffs  for  the  whole  amount  in- 
sured, that  therefore  it  is  to  be  inferred  that  the  court 
thought  the  plaintiffs  had  no  insurable  interest  beyond  the 
amount  of  their  acceptances;  and  more  especially  as  that 
point  was  never  raised  upon  the  argument. 

The  subject  a]ppears  to  have  been  much  considered 
in  America ;  and  m  the  year  1836  a  case  came  before  the 
Superior  Court  of  New  York,  of  De  Forest  v.  FvZton  In- 
surance  Company  (*).  In  that  case  a  commission-merchant 
had  effected  insurances  against  fire  upon  goods  in  his  own 
warehouses,  "as  well  the  i)roperty  of  the  assured  as  held  by 
him  in  trust  or  on  commission,"  and  a  fire  had  destroyed 
goods  belonging  to  his  consignors  as  well  as  his  own  goods : 
and  it  was  held  that  the  plaintiff  had  an  insurable  interest 
in  the  goods  held  on  commission  for  his  consignors  to  their 
full  value,  and  might  recover  the  whole  amount  under  an 
626]  averment  of  *interest  in  himself,  though  he  would  be 
accountable  as  a  trustee  to  his  consignors  for  any  sums  be- 
yond his  own  individual  claims.  Very  elaborate  judgments 
were  delivered  by  the  learned  judges  in  that  case,  which  are 
well  worthy  of  perusal;  and  the  general  principles  appli- 
cable to  insurable  interests  as  regards  marine  insurances,  as 
well  as  terrene  policies  against  hre,  are  fully  and  very  ably 
discussed.  Mr.  Duer,  in  his  Law  of  Marine  Insurance,  vol. 
2,  pp.  108,  109,  refers  to  this  case  in  the  following  terms : 
"It  must^  however,  be  admitted  that  it  has  been  held  by  a 
court  of  high  authority  that  a  consignee,  as  such,  has  in  all 
cases  an  insurable  interest  co-extensive  with  the  value  of  the 
property,  and  consequently  that,  when  he  has  effected  a 
policy  in  his  own  name,  he  is  entitled  to  recover  the  entire 
loss  that  is  claimed,  on  an  averment  in  himself  of  a  sole  and 
exclusive  ihterest;  and  this  without  any  evidence  of  an 
authority  express  or  implied,  or  of  any  previous  advances, 
or  of  any  subsequent  adoption  of  the  contract.  It  is  true 
that  this  decision  was  macte  in  relation  to  a  policy  against 
fire :  but  the  reasoning  of  the  judges  was  just  as  applicable 
to  a  marine  insurance,  and  has  been  so  considered  by  an 
eminent  jurist  ('),  who  seems  to  have  given  to  their  doctrine 
the  sanction  of  his  approval.  I  am,  however,  constrained 
to  express  the  conviction  that  the  decision  thus  interpreted 

(»)  1  Uall,  64.  (»)  Mr.  Justice  Story. 


Yol.  Vni.]  TRINITY  TERM,  XXXVI  VICT.  183 

Kbsworth  y.  Alliance  Marine  Insurance  Co.  '  1878 

is  not  sustained  by  prior  authorities.  My  researches  have 
not  enabled  me  to  discover  a  single  case  in  the  English, 
reports  in  which  a  consignee,  on  an  averment  of  a  sole  in- 
terest in  himself,  has  been  permitted  to  recover  beyond  the 
amount  of  his  own  advances ;  but,  on  the  contrary,  there 
are  several  decisions  from  which  the  opposite  doctrine,  viz., 
that  in  such  a  case  his  right  to  recover  is  limited  to  his  own 
beneiicial  interest,  seems  a  plain  and  necessary  deduction." 

At  the  date  when  this  was  published, — in  l&i6, — ^the  Eng- 
lish cases  upon  fire  policies  had  not  been  decided.  This 
decision  of  the  Superior  Court  of  New  York  is  afterwards 
elaborately  controverted  by  Mr.  Duer  in  a  long  note  at  p.  161 
of  the  Same  volume.  With  his  views,  however,  we  are 
entirely  unable  to  concur.  A  great  portion  of  his  reasoning 
is  founded  upon  the  assumption  which  he  makes  at  p.  167 
with  reference  to  Lucena  v.  Oraufurd  (*),  that  "it  is  not  to 
be  denied  that  the  assured  in  this  case  *(that  is,  in  [627 
Lncena  v.  Cratufurd.)  were  consignees."  It  seems  to  us, 
however,  that  this  assumption,  and  the  argument  of  Mr. 
Duer  which  rests  upon  it,  are  not  well  founded.  It  is  quite 
true  that  the  Court  of  Queen's  Bench  in  Cravfurd  v.  haun- 
ter Q,  and  the  whole  of  the  judges  except  Chambre,  J.,  in 
the  Exchequer  Chamber,  in  iMcena  v.  Cravfurd  Q,  and  all 
the  judges  except  Chambre,  J.,  and  Lawrence,  J.,  in  the 
same  case  in  the  House  of  Lords  (*),  considered  that  the 
commissioners  were  in  the  position  of  ordinary  consignees 
of  the  Dutch  vessels  and  goods,  and  as  such  entitled  to 
insure  them  on  their  own  account.  But  the  two  dissentient 
judges  whose  views  ultimately  prevailed,  and  the  peers  who 
decided  the  case  in  the  House  oi  Lords  (though  upon  a  point 
which  applied  to  one  only  of  the  vessels),  expressly  repu- 
diated tnat  view  of  the  position  of  the  commissioners  under 
the  act  of  Parliament,  and  considered  that  they  had  no  right, 
interest,  or  power  of  interference  or  control  in  or  over  the 
property  in  any  way  until  its  actual  arrival  in  this  country ; 
and  that,  if  they  were  consignees  in  any  sense,  it  could  only 
be  as  mere  agents,  or,  as  it  was  termed,  naked  consignees, 
having  no  beneficial  interest  whatever  in  the  property,  and 
having  merely  a  right  to  take  possession  of  it  and  act  as 
agents  for  the  owners  af t(?r  its  arrival  in  this  country. 

We  think,  therefore,  that  it  not  only  can  be,  but  after  the 
decision  of  the  House  of  Lords  must  be,  denied  that  the 
commissioners  were  consignees  ;  and,  if  so,  a  great  portion 
of  Mr.  Duer's  argument  as  to  the  insurable  interest  of  con- 

(>)  8  B.  A  P.,  76 ;  2  B.  A  P.  (N.R.),  269.        (*)  3  B.  A  P.,  at  p.  03. 
(«)  8  T.  R.,  13.  (^)  2  B.  A  P.,  (N.11.),  269. 
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si^nees,  whicli  is  founded  on  this  assumption,  necessarily 
fails. 

We  also  think  that  the  other  conclusions  which  Mr.  Duer 
has  drawn  from  those  English  cases  which  he  cites,  and 
which  have  been  already  noticed,  are  not  warranted  by 
those  decisions,  and  that  ne  has  failed  to  establish  that  the 
decision  of  the  Superior  Court  of  New  York  in  De  Forest  v. 
FuUon  Insurance  Co.  T),  which  proceeded  in  a  great  degree 
upon  the  doctrines  of  Jjiicena  v.  Craufurd  ("),  was  not  well 
founded.  (■) 

628]  *Mr.  Justice  Story,  in  his  Law  of  Agency,  section  111, 
refers  to  this  subject,  in  the  following  terms :  "The  question 
has  often  been  discussed,  whether  factors  or  consignees  for  sale 
have  an  implied  authority  to  insure  for  their  principal ;  for, 
there  cannot  be  a  doubt  that  they  may  insure  upon  their 
own  account  to  the  extent  of  their  own  interest.  The  gene- 
ral doctrine  now  established  is,  that  they  may  insure  both 
for  themselves  and  for  their  principal.  But  they  are  not 
positively  bound  to  insure  unless  they  have  received  orders 
to  insure,  or  promised  to  insure,  or  the  usage  of  trade,  or  the 
habit  of  dealmg  between  them  and  their  principals,  raises  an 
implied  obligation  to  insure.  Thev  may  insure  in  their  own 
names  or  in  the  name  and  for  the  benefit  of  their  principal ; 
and,  {f  they  insure  in  their  own  name  only^  they  may  in 
case  of  loss  recover  the  whole  atnount  of  trie  7>alue  of  the 
property  insured  from  the  underwriters^  and  the  surplus 
beyond  their  own  inierest  will  be  a  resultinq  trust  for  the 
benefit  of  their  principals.  Whether,  if  they  are  mere 
naked  consignees  to  take  possession  of  the  goods  only,  with- 
out a  power  to  sell,  they  have  a  right  to  insure  for  them- 
selves or  for  their  principal,  is  perhaps  more  (juestionable ; 
but  the  point  has  not  as  yet  become  the  subject  of  direct 
adjudication."  And  in  a  note  to  this  passage,  after  refer- 
ring to  the  authorities,  Mr.  Justice  Story  says:  "The 
whole  subject  underwent  much  examination  in  the  case  of 
Lucena  v.  Craufurd  (*) ;  but  the  most  ample  and  satisfac- 
tory discussion  of  it  is  to  be  found  in  the  very  elaborate 
opinions  delivered  by  Mr.  Chief  Justice  Jones  and  Mr.  Jus- 


? 


[')  1  Hall,  84.  cided  there  in  Oranfard  v.  Hunter,  8  T.R., 

[*)  2  N.  R.  269.    '  18,  and  by  the  bill  of  exceptions  the  case 

(*)  Mr.  Duer  says,  vol.  it  p.  166,  in  a  was  taken  at    once    to   the    Exchequer 

note,  that  the  case  of  Craufurd  v.  Lucena  .  Chamber  witJiont  any  argument  or  iudji^- 

in  the  Queen's   Bench  is   not  reported,  ment  in  the  Queen's  Bench  beyond  the 

But  it  may  be  as  well  to  mention  that  no  formal    entry    of  judgment    consequent 

fresh  argument  took  place  in  that  court,  upon  the  verdict. 

as  the  same  point  had  akeady  been  de-  (^)  8  B.  <&  P.,  75 ;  2  B.  «&  P.  (X.R.),  269. 
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tioe  Oakley  in  the  Superior  Court  of  New  York  in  De  Forest 
V.  FuUon  Insurance  Co.^^  (*). 

The  case  of  De  Forest  v.  Fulton  Insurance  Co.  Q  is  cited 
by  Mr.  Phillips,  4th  ed.,  p.  176,  §  311,  without  dissent  or 
comment,  though  in  some  other  passages  he  seems  rather  to 
adopt  the  view  that  a  consignee' s  insurable  interest  is  limited 
to  his  own  lien.  In  Parsons  on  Insurance,  ed.  1868,  at  p.  60, 
it  is  said:  "But,  if  the  *goods  are  insured  by  a  con-  [629 
signee,  or  a  warehouseman  who  de&cribes  them  as  goods  in 
trust,  he  can  recover  not  only  to  the  extent  of  his  lien  for 
charges,  commission,  &c.,  but  also  to  the  fuU  value  of  the 
goods,  and  the  balance  will  be  held  in  trust  for  the  owner  of 
the  goods."  And  at  p.  201,  "A  commission-merchant  may 
insure  for  the  full  value  of  the  goods  consigned  to  him,  and 
may  recover  not  only  what  wifl  indemnify  him  for  the  loss 
of  his  commissions,  but  the  full  value ;  so  much  of  that 
value  as  is  not  needed  to  indemnify  him  being  recovered  by 
him  for  the  benefit  of  the  owners  of  the  goods,  provided  he 
intends  to  insure  for  them,  and  the  terms  of  the  insurance 
are  wide  enough  to  cover  their  interest,  and  he  has  their 
previous  authority  to  insure  or  their  subsequent  ratification 
of  his  act." 

Upon  the  whole,  it  appears  to  us  that  the  weight  of  author- 
ity in  America,  as  wen  as  in  this  country,  is  acainst  the 
views  of  Mr.  Duer ;  and,  with  all  respect  lor  so  learned  a 
writer,  we  cannot  subscribe  to  his  opimons  upon  the  subject. 

We  adhere  to  the  law  as  stated  oy  Mr.  Arnould  and  by 
the  Superior  Court  of  New  York,  and  by  Mr.  Justice  Story 
and  Mr.  Parsons,  which  we  consider  to  be  in  accordance 
with  the  decisions  of  the  courts  and  the  opinions  of  the 
great  majorityof  the  judges  in  this  countrv  which  have  been 
already  referred  to.  We  believe  it  also  to  have  been  adopted 
in  practice  by  merchants,  agents  and  underwriters,  for  a 
long  series  of  years,  without  inconvenience  or  objection ;  and 
we  are  of  opinion  that  the  plaintiffs  had  ah  insurable  interest 
to  the  full  value  of  the  cotton,,  and  that  the  whole  interest  of 
all  parties  was  covered  by  and  recoverable  by  the  plaintiffs 
in  meir  own  names  under  the  policies  in  this  case. 

The  effect  of  the  plaintiffs'  insuring  and  recovering  in  their 
own  names  would  be  to  place  them  in  the  position  of  trus- 
tees for  the  other  parties  interested,  as  to  any  surplus  be- 
yond the  amount  of  their  own  claim  ;  and  they,  having 
received  orders  from  Bell  &  Co.  to  insure,  and  having 
arranged  with  the  National  Bank  of  India  to  make  their 
open  policies  available  by  declaring  the  whole  value  of  the 


7  Enq.  Rep.  I  24 
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^)  1  Uall,  84,  at  pp.  100-136. 
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cotton  under  them,  did  by  so  doing  constitute  themselves,  in 
our  opinion,  trustees  for  the  other  parties  interested. 

The  plaintiifs  effected  these  policies  in  their  own  names. 
It  appears  to  us  that,  with  the  concurrence  of  the  under- 
630]  writers,  *they  effected  them  on  tlievr  o^wn  hehalf^  and 
not  as  agentSj  they  having  then  no  persons  as  principals, 
and  to  cover  goods  to  be  thereafter  consigned  by  various  per- 
sons to  them^  and  in  every  portion  of  which  they  would  'have 
an  interest.  The  insurances  were,  we  think,  intended  to 
cover  the  whole  vahie  of  the  goods  to  be  declared,  and  the 
interests  of  the  consignors  as  well  as  of  the  plaintiffs  them- 
selves, and,  when  the  declarations  were  made,  did  infant 
cover  the  interests  of  both.  No  other  person  except  the 
plaintiffs  could,  in  our  opinion,  sue  upon  these  policies; 
nor  could  it  be  correctly  alleged  in  the  declaration  tnat  thev 
were  made  on  behalf  oi  any  persons  other  than  the  plaintiffs 
themselves:  and,  under  tnese  circumstances,  and  for  the 
reasons  before  stated,  we  are  of  opinion  that  the  allega- 
tions in  this  declaration  were  supported  by  the  facts,  and 
that  the  plaintiffs  are  entitled  to  recover  the  whole  amount 
of  the  insurances  in  their  own  names  in  this  action. 

I  will  now  proceed  to  read  the  judgment  of  my  Brother 
Brett,  who  is  unavoidably  absent,  being  upon  the  circuit. 

Brett,  J.  This  action  is  brought  on  two  policies  of  in- 
surance. By  the  first,  dated  the  23d  of  November,  1869, 
Messrs.  Irving,  Ebsworth,  &  Holmes,  the  plaintiffs,  as  well 
in  their  own  name  as  for  and  in  the  name  or  names  of  all 
and  every  person  or  persons  to  whom  the  same  doth,  may, 
or  shall  appertain  in  part  or  in  all,  did  cause  themselves  and 
every  of  them  to  be  assured  to  the  extent  of  £6,000  on  cotton, 
lost  or  not  lost,  from  Bombay  to  London  or  Liverpool  direct, 
or  via  Havre,  in  ship  or  ships,  to  follow  policy  oi  the  4th  of 
September,  1869.  By  the  second,  dated  the  17th  of  Decem- 
ber, 1869,  the  plaintiffs  in  the  same  terms  as  before  caused 
themselves  to  D^  insured  to  the  extent  of  £6,000  on  cotton, 
lost  or  not  lost,  from  Bombay ,to  London  or  Liverpool  direct, 
or  via  Havre,  in  ship  or  ships,  to  follow  former  policy. 

On  the  23d  of  May,  1870,  £846  on  the  first  policy  was  ap- 
propriated to  250  bales  of  cotton  per  Aurora ;  and  on  the 
same  23d  of  May,  1870,  £4,164  on  tne  second  policy  was  ap- 
propriated to  the  same  250  bales  of  cotton  per  Aurora. 

The  declaration  stated  the  interest  in  the  cotton  as  follows : 
that  the  plaintiffs  or  some  or  one  of  them  were  or  was  in- 
631]  terested  *in  the  said  goods  to  the  amount  of  all  the 
moneys  by  them  insured  thereon,  and  the  said  insurance 
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was  made  for  the  use  and  benefit  and  on  account  of  the  per- 
son or  persons  so  interested. 

There  were  pleas  traversing  the  allegations  that  the  plain- 
tiffs caused  themselves  to  be  msured  as  alleged,  and  that  the 
goods  or  any  part  were  shipped  as  alleged,  and  a  plea  alleg- 
ing that  the  plaintiffs  were  not  nor  were  any  nor  either  of 
them  interested  in  the  said  goods,  nor  was  the  said  insurance 
made  for  the  benefit  of  the  persons  or  person  so  interested 
as  in  the  said  counts  alleged. 

It  was  proved  at  the  trial  before  Keating,  J.,  at  Guildhall, 
that  Messrs.  Bell  &  Co. ,  of  Bombay,  were  correspondents  of 
the  plaintiffs,  who  were  merchants  in  London,  and  that,  on 
the  28th  of  October,  1869,  the  plaintiffs  in  London  wrote  and 
sent  to  Bell  &  Co.  in  Bombay  a  letter  of  credit,  in  the  fol- 
lowing terms : 

*'  Our  previous  letters  of  credit  for  advances  on  cotton  to 
our  consignment  having  expired,  we  beg  leave  to  renew  the 
same  as  follows :  You  are  bv  the  present  authorized  to  value 
on  us  at  usance  at  the  rate  of  £10  sterling  per  bale  of  cotton, 
cost  f.  o.  b.  and  freight,  against  shipping  documents  and 
timely  insurance  orders  or  policies  of  insurance ;  and  we  en- 
gage to  accept  the  drafts  so  drawn  on  presentation,  and  to  pay 
the  same  at  maturity,  &c.  The  shipments  not  to  exceed  200 
bales  cotton  by  any  one  vessel,  ana  the  present  credit  to  be 
limited  to  30th  April  next,  unless  previously  withdrawn." 

On  the  23d  of  November,  1869,  the  plaintiflcs  effected  with 
the  defendants  the  first,  and  on  the  17th  of  December,  1869, 
the  second  floating  policy  sued  on.  The  plaintiffs  on  the 
23d  of  November,  1869,  declared  on  the  first  policy  cotton 
per  Ann  Milicent,  and  on  the  13th  of  September,  1869,  other 
cotton  i)er  Clutha,  and  so  on. 

It  is  to  be  taken  that,  in  April,  1870,  Bell  &  Co.  and  Cur- 
sondas  Madhowdass,  of  Bombay,  agreed  to  consign  cotton 
to.  Liverpool  on  joint  account,  and  that  250  bales  were 
shipped  W  Bell  &  Co.  on  such  joint  account  on  board  the 
Aurora.  The  bill  of  lading,  dated  the  28th  of  April,  1870,  was 
as  follows :  "  Shipped,  &c.,  by  Robert  Bell  &  Co.,  of  Bombay, 
&c.,  250  bales  of  cotton,  &c.,  to  be  delivered,  &c.,  unto  order  or 
to  their  assigns,  he  or  they  paying  freight  as  per  margin,"  &c. 

*0n  the  same  28th  of  April,  1870,  Bell  &  .Co.  drew  [632 
on  the  plaintiffs  a  bill  of  exchange  in  the  following  form  : 
"Bombay,  28th  April,  1870.  Six  months  after  sight,  &i., 
pay  to  tne  order  of  ourselves  the  sum  of  £3,000  sterling, 
value  received,  which  place  to  account  of  shipment  of  260 
bales  cotton  per  Aurora."  This  bill  was  indorsed  in  blank 
by  Bell  &  Co.,  and  then  specially  to  the  National  Bank  of 
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India  or  order  by  Cursondas  Madhowdass.  Bell  &  Co.  on 
the  same  day  entered  into  a  transaction  with  the  National 
Bank  of  India,  in  Bombay,  which  is  described  in  the  follow- 
ing letter  written  and  handed  by  them  to  the  bank :  [See 
this  letter  set  out  ante,  p.  602.] 

On  the  29th  of  April,  1870,  Bell  &  Co.  wrote  direct  to  the 
plaintiffs, — "We  have  the  pleasure  to  inform  you  that  v>€ 
have  induced  Cursondas  madhowdass^  of  Bombay^  to  ship 
on  joint  account  with  ourselves  250  bales  cotton  per  Aurora, 
and  against  this  shipment  we  have  valued  upon  your  good 
selves  by  this  opportunity,  through  the  National  Bank  of 
India,  for  £3,000  at  six  months,  to  which  we  crave  your 
kind  protection.  Sample  of  this  shipment  we  forward  over- 
land to  your  address  by  this  mail.  We  hope  this  cotton 
will  arrive  with  you  at  a  favorable  opportunity,  and,  confid- 
ing the  same  to  vour  care  and  attention,  we  are,"  &c. 

On  the  29th  of  April,  1870,  Cursondas  Madhowdass  wrote 
to  t^e  plaintiffs,  and  sent  their  letter  open  to  the  bank  :  "  I 
beg  to  advise  you  that  I  have  shipped  to  your  care  through 
Messrs.  Bell  &  Co.,  of  this  place,  tne  under-mentioned  cotton, 
and  I  inclose  invoice  thereof.  Against  the  same  I  have  drawn 
upon  vou  as  at  foot,  with  the  indorsement  of  the  above-men- 
tioned^ firm ;  and  I  beg  your  kind  attention  to  my  draft.  I 
should  also  feel  obliged  by  your  effecting  insurance,  and  on 
arrival  of  the  shipment  please  sell  it  to  oest  advantage,  re- 
mitting to  me  any  balance,  &c.  Should,  however,  tne  net 
proceeds  fall  short  of  the  amount  of  your  acceptance,  to- 

f ether  with  any  charges,  &c.,  I  hereby  authorize  you  to 
raw  upon  me,"  &c. 

The  bill  of  exchange  or  draft  before  mentioned  for  £3,000, 
indorsed  by  Bell  &  Co.,  and  Cursondas  Madhowdass,  being 
discounted  by  the  National  Bank  of  India,  was  forwarded 
by  them  to  their  agents  in  England,  together  with  the  bill  of 
lading  and  shipping  documents.  The  draft  was  presented 
633]  to  and  accepted  by  *the  plaintiffs  on  the  21st  of  May, 
1870,  in  the  following  form,— "  Accepted  21st  May,  1870, 
against  delivery  of  shipping  documents  for  250  bales  cot- 
ton per  Aurora." 

On  the  23d  of  May,  the  plaintiffs  declared  on  the  open 
policy  of  the  23d  of  November,  1869,  £846  on  260  bales  cotton 
per  Aurora,  valued  at  £6,000,  and  on  the  same  day,  on  the  open 
policy  of  the  17th  of  December,  1869,  £4,164,  to  make  up 
£6,000,  on  the  same  250  bales- per  Aurora,  valued  at  £6,000. 
On  the  27th  of  May,  1870,  the  plaintiffs  wrote  to  the  Na- 
tional Bank  of  India,  in  Loudon,  as  follows  : 

"  We  beg  to  inform  you  that  we  have  declared  on  our 
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open  marine  policies  for  £6,000  dated  23d  November,  1869, 
and  £6,000  dated  17th  December,  1869,  effected  with  the  Al- 
liance Insurance  Company  (the  defendants),  the  following 
shipments  from  Bombay  to  Liverpool ;  and  we  hereby  un- 
dertake and  guarantee  to  hold  the  amount  insured  at  your 
disposal  untu  payment  of  our  acceptance  for  £3,000,  due 
24tn  November. 

"  Particulars, — ^260  bales  cotton  per  Aurora  :  amount  de- 
clared, £6,000." 

The  ship  and  cargo  were  lost  by  the  fraudulent  scuttling 
of  the  ship  on  the  17th  of  June,  1870.  The  plaintiffs  met  their 
acceptance  when  due,  i.  e.  on  the  24th  of  November,  1870, 
and  then  received  from  the  National  ©ank  of  India  the  bill 
of  lading  indorsed  and  the  shipping  documents. 

The  plaintiffs  gave  evidence  at  the  trial,  as  follows, — *'The 
insurance  was  effected  for  Bell  &  Co.  and  ourselves."  A 
verdict  was  found  for  the  plaintiffs  for  £5,000,  with  leave  to 
reduce  the  amount  to  £3,000.  Sir  John  Karslake  obtained 
a  rule  calling  upon  the  plaintiffs  to  show  cause  why  the  ver- 
dict should  not  be  entered  for  the  defendants  on  the  third 
plea,  on  the  ground  that  the  plaintiffs  had  not  proved  that 
which  was  therein  traversed,  or  to  reduce  the  damages. 

Before  entering  on  an  examination  of  the  different  propo- 
sitions of  law  which  have  been  discussed,  as  applicable  to 
the  relative  positions  of  the  plaintiffs,  the  defendants,  and 
the  other  parties  mentioned  in  the  case,  it  is  necessary  to  de- 
termine accurately  what  that  relation  was. 

The  first  transaction  in  evidence  is,  the  letter  of  credit 
from  the  *plaintiffs  to  Bell  &  Co.,  dated  the  28th  of  [634 
October,  1869,  authorizing  Bell  &  Co.,  within  certain  limits 
and  on  certain  conditions,  to  draw  on  the  plaintiffs. 

The  next  transactions, — and  which  were  before  any  act  done 
by  Bell  &  Co.  having  reference  to  the  plaintiffs, — were,  the 
taking  out  by  the  plaintiffs  of  the  floating  policies  now  sued 
upon,  and  the  declarations  on  them  of  cargoes  shipped  on 
consignment  to  the  plaintiffs  by  other  correspondents  than 
Bell  &  Co.  or  Cursondas  Madhowdass.  These  policies  were 
therefore  clearly  not  taken  out  solely  to  cover  any  goods 
which  might  be  consigned  by  Bell  &  Co.  They  were  taken 
out  before  there  was  any  binding  contract  between  the  plain- 
tiffs and  BeU  &  Co.  as  to  future  shipments.  They  were 
taken  out  when  the  name  of  Cursondas  Madhowdass  was 
unknown  in  business  to  the  plaintiffs.  They  were  taken  out 
with  a  view  to  cover  either  any  interest  which  the  plaintiffs 
might  afterwards  have  in  consignments  from  any  correspon- 
dents of  theirs,  or  such  interests  and  also  the  interests  of  any 
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as  yet  tmascertained  correspondents  who  might  consign  to 
them.  The  shipment  of  the  cotton  on  board  the  Aurora  is 
to  be  taken  to  have  been  made  on  the  28th  of  April,  1870. 
It  was  not  within  the  terms  of  the  letter  of  credit ;  it  ex- 
ceeded the  limits,  and  was  not  according  to  the  conditions ; 
it  was  not  on  behalf  of  Bell  &  Co.  only,  but  on  behalf  of 
Bell  &  Co.  and  Cursondas  Madhowdass  jointly.  It  was  a 
shipment  which  the  plaintiffs  were  not  bound  to  recognize. 
Until  they  did  recognize  it  they  had  no  interest  in  it.  Bell 
&  Co.,  however,  drew  in  respect  of  it  on  the  i)laintiff8. 

The  next  transaction  was  between  Bell  &  Co.  and  Curson- 
das Madhowdass  on  the  one  part,  and  the  National  Bank  of 
India  on  the  other,  which  took  place  also  on  the  28th  of 
April,  1870.  The  bank  discounted  the  draft  for  £3,000 
drawn  by  Bell  &  Co.  on  the  plaintiffs,  and  took  as  security 
an  indorsement  of  the  bUl  of  lading  of  the  cotton,  with  a 
power  of  sale  if  the  draft  should  not  be  accepted  and  paid. 
Such  an  indorsement  passed  the  legal  property  in  the  cotton 
to  the  bank,  subject  to  a  trust  in  favor  of  Bell  &  Co.  and 
Cursondas  Madhowdass  jointly.  Bell  &  Co.  and  Cursondas 
Madhowdass  then  both  addressed  the  plaintiffs,  requesting 
them  to  accept  and  honor  the  draft  and  insure  the  cotton, 
and  authorizmg  the  plaintiffs,  on  payment  of  their  accept- 
635]  ance,  to  obtain  the  *bill  of  lading  and  to  sell  the  cot- 
ton, in  order,  first,  to  reimburse  the  plaintiffs'  advance,  and 
then,  subject  to  commission,  to  hold  and  pay  over  the  sur- 
plus for  and  to  Bell  &  Co.  and  Cursondas  Madhowdass 
jointly.  On  the  2l6t  of  May,  1870,  the  plaintiffs  accepted 
the  draft  for  £3,000,  and  thereby  recognized  the  shipment 
and  accepted  the  terms  proposed  to  them.  .  Then  for  the  first 
time  was  established  a  relation  of  the  plaintiffs  to  the  cotton 
in  question.  Then  arose  a  contract  between  them  on  the 
one  part  and  Bell  &  Co.  and  Cursondas  Madhowdass  on  the 
other,  by  which  they  undertook  to  pay  their  acceptance  and 
to  receive  and  sell  the  cotton,  and  to  hold  and  pay  over  any 
surplus  proceeds,  and  by  which  they  acquired  a  right  to 
have  the  bill  of  lading  eventually  indorsed  to  them,  and  to 
have  the  cotton  placed  in  their  hands  for  sale  to  cover  their 
advances.  This  contract  and  position  of  affairs  did  not  pass 
the  legal  property  in  the  cotton  to  the  plaintiffs,  for  that  was 
still  in  the  National  Bank  of  India.  It  did  not  give  a  pres- 
ent right  of  possession  of  the  bill  of  lading,  or  even  a  right 
of  possession  of  the  cotton  on  arrival.  It  gave  a  present  in- 
terest in  the  cotton  to  the  plaintiffs,  that  is  to  say,  a  right 
by  an  existing  contract  to  nave  the  bill  of  lading  indorsed 
to  them  on  the  payment  of  their  acceptance,  so  as  to  enable 
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them  to  sell  the  cotton  to  pay  themselves  £^,000  and  their 
expenses,  and  to  earn  the&  commission,  and  to  hold  the 
surplus  proceeds  as  agents  for  Bell  &  Co.  and  Cursondas 
Madhowdass.  The  right  in  equity  would,  I  apprehend  be, 
to  have  a  decree  for  a  specific  performance  of  such  contract. 
But,  until  the  acceptance  should  be  met,  I  should  apprehend 
that  the  plaintiffs  could  not  be  held  to  be  either  legal  or 
equitable  owners  of  the  cotton.  Nor  were  the  plaintiffs  trus- 
t^s  for  Bell  &  Co.  of  the  cotton. 

Speaking  of  the  relation  of  the  Dutch  commissioners  to 
the  ships  of  which  they  would  have  had  the  diposal  if  they 
should  have  arrived.  Lord  Eldon  says  in  Lucena  v.  Orau- 
furdi^) :  "With  respect  to  the  case  of  a  trustee,  I  can  see 
nothing  in  this  case  which  resembles  it.  A  trustee  has  a 
legal  interest  in  the  thing,  and  may,"  he  adds, /'therefore 
insure." 

It  was  after  entering  into  this  relation  with  Bell  &  Co.  and 
Cursondas  Madhowdass,  and  having  acquired  this  interest 
in  the  cotton,  *that  the  plaintiffs,  on  the  23d  of  May,  [636 
1870,  declared  £5,000  in  respect  of  the  cotton  on  the  policies. 
And,  whatever  ma^  have  been  the  terms  used  by  the  wit- 
nesses in  giving  evidence,  it  must  be,  I  think,  with  regard  to 
the  declarations  then  made  that  it  was  stated  ''that  the 
plaintiffs  insured  for  Bell  &  Co.  and  themselves."  In  reality 
they  intended  then  to  declare  for  and  so  to  insure  their  own 
interest  to  £3,000,  and  the  interest  of  their  correspondents  in 
the  anticipated  or  valued  surplus  of  £2,000. 

It  was  whilst  the  transactions  thus  stood  that  the  ship 
was  lost.  The  plaintiffs  then  had  the  interest  above  de- 
scribed :  they  were  not  legal  owners,  nor  equitable  owners, 
nor  trustees,  but  contractors  having  by  contract  certain  rights 
to  deal  with  the  cotton  in  a  certain  way,  on  the  happening 
at^a  future  time  of  a  certain  contingency. 

Afterwards,  on  the  24th  of  November,  1870,  the  plaintiffs 
paid  their  acceptance  of  £3,000,  and  received  the  bill 
of  lading,  indorsed  by  the  bank.  But  the  cotton  was  al- 
ready lost,  and  no  property  therefore  passed  by  such  in- 
dorsement. 

Upon  these  facts  it  was  contended  on  behalf  of  the  plain- 
tiffs that  they  had  the  whole  legal  interest  in  the  goods  when 
they  accepted  the  draft;  and  that  all  their  obligation  to 
Bell  &  Co.  from  that  time  was,  to  account  as  trustees  for 
the  surplus  proceeds  of  sale ;  and,  if  not,  that  still  they  had 
an  interest  in  every  part  of  the  goods  which  gave  them  an 
insurable  interest,  in  the  whole,  so  that  they  might  insure 

0)  2  B.  A  P.  (N.R.),  at  p.  324. 
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the  whole  to  their  full  valne  in  their  own  name,  holding 
the  surplus  (if  anv)  above  their  own  actual  or  beneficial  in- 
terest as  trustees  for  Bell  &  Co.  and  Cursondas  Madhowdass, 
one  or  both. 

It  was  contended  on  behalf  of  the  defendants,  that  the 
plaintiffs  had  no  insurable  interest  at  all ;  that  they  had  onljr 
an  expectancy  of  profit  resting  on  a  contingency ;  that,  if 
they  had  an  insurable  interest,  it  was  to  the  extent  only  of 
their  own  beneficial  interest,  viz.,  £3,000;  that  they  could 
not  insure  in  their  own  names  and  on  their  own  behalf  more 
than  such  interest ;  that  the  only  persons  who,  without  hav- 
ing a  beneficial  interest  equal  to  the  whole  value,  can  insure 
in  their  own  names  to  the  full  value,  holding  a  surplus  as 
trustees,  are  those  who  are  in  law  owners  and  in  equity 
trustees  of  the  property  insured,  and  that  the  plaintins 
were  not  such  legal  owners,  and  consequently  not  such 
trustees. 

637]  *It  W8'8  further  argued  that,  if  in  consideration  of 
law  the  plaintiffs  could  be  said  to  have  insured  for  them- 
selves and  Bell  &  Co.,  they  failed  on  the  pleadings,  because 
they  had  invited  and  accepted  an  issue  that  they  alone  were 
interested  and  they  alone  nad  insured. 

In  answer  to  tms  last  objection,  it  was  urged  on  behalf 
of  the  plaintiffs,  that  the  plea  was  severable ;  that,  as  to 
the  allegation  that  the  insurance  was  made  on  their  be- 
half alone,  it  was  true ;  and  that  there  was  no  allegation 
that  they  alone  were  interested,  but  that  the  allegation 
amounted  only  to  an  assertion  that  they  had  an  interest, 
which  was  true. 

The  first  point  thus  raised  is,  whether  the  plaintiffs  had 
any  insurable  interest.  I  think  they  had;  oecause  they 
had  an  existing  contract  with  regard  to  the  cotton,  by 
virtue  of  which  they  had  an  expectancy  of  benefit  and  aa- 
vantage  arising  out  of  or  depending  on  the  safe  arrival  of 
the  cotton. 

The  next  question  is,  what  was  the  amount  of  the  plaintiffs' 
insurable  interest.  If  they  had  any,  it  would  seem  to  be  at 
least  to  the  extent  of  £3,000,  their  advance,  and  theh*  expenses 
and  expected  commission. 

The  main  question  is,  whether  they  could  insure  for  more 
than  that  in  their  own  name,  and  recover  for  more  on  a 
declaration  alleging  the  interest  to  be  in  themselves.  Their 
relation  to  the  cotton  was  described  in  argument,  and  I  think 
fairly  described,  to  be  that  of  consignees  for  sale  of  goods 
not' yet  arrived,  who  have  made  advances  on  the  goods,  but 
have  only  a  contract  right  with  regard  to  the  goods,  without 
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being  legal  owners  of  them.  They  have  the  interest  de- 
scribed in  everypart  of  the  goods,  bnt  are  not  legal  owners 
of  any  part.  Tne  ruling  principle  of  insurance,  which  is 
that  it  should  afford  only  an  indemnity  to  any  assured  for 
his  loss,  would  seem  to  limit  the  right  of  the  plaintiffs  under 
such  circumstances  to  the  recovery  of  their  own  beneficial 
interest  only.  If  in  an  action  at  law  the  assured  can  recover 
on  the  contract  of  insurance  more  than  his  own  beneficial 
interest,  he  recovers  according  to  law  more  than  an  indem- 
nity. It  would  seem  to  be  no  answer  in  a  court  of  law  to 
say  that  he  holds  a  surplus  of  what  he  has  recovered  as 
trustee  for  some  one  else.  The  law  has  no  means  of  enforc- 
ing the  payment  over  by  him,  on  the  mere  *ff round  of  [638 
his  being  a  trustee.  This  view,  it  is  true,  should  prevent  a 
legal  owner,  but  trustee,  of  the  property  insured  from  being 
able  to  insure  and  recover  in  his  own  name :  yet  it  seems  to 
be  stated  on  high  authority  that  a  legal  owner,  being  trus- 
tee, may  insure  and  recover  in  his  own  name,  holding  the 
proceeds-  in  trust  for  his  cestui  que  trust  This  must  be  on 
the  ground  that  the  law  will  not  dispute  the  legal  interest 
which  is  the  legal  result  of  the  legal  ownership ;  though  in 
insurance  contracts  it  will  also  recognize  an  equitable  inter- 
est as  entitling  the  owner  of  it  to  enter  into  or  ta!ke  advantage 
of  the  legal  contract  of  insurance. 

\iL iMcenay.  Craufurd^  Lawrence,  J.,  says(*):  "The  de- 
fendants in  error  have  been  considered  as  trustees  or  con- 
signees, who^  it  is  said,  have  insurable  interest.  A  trustee 
who  has  an  insurable  interest  must,  as  I  conceive,  have  some 
existing  right  to  the  thing  insured,  for  the  benefit  of  an- 
other." Having  regard  to  what  follows,  and  to  the  state- 
ment of  Lord  Eldon  in  the  same  case,  the  phrase  * '  existing 
right,"  as  here  used,  means  an  existing  legcbl  right.  "But," 
continues  the  learned  judge,  "  the  commissioners  in  this  case 
had  not  any  such  rignt,  and  therefore  cannot,  according  to 
my  notions  of  a  trustee,  be  considered  as  such.  Nor  can 
they  be  considered  as  consignees  in  whom  any  interest  or 
right  is  vested  by  bill  of  lading  or  other  instrument  of  con- 
signment by  which  the  property  of  the  subject-matter  of  the 
consignment  priTiia  facie  will  pass.  If  they  be  consignees, 
they  were  naked  consignees  for  the  purpose  of  doing  some 
act  respecting  the  goods  consigned,  and  rather  agents  than 
consignees  according  to  the  common  understanding  of  that 
word ;  and,  taking  them  to  be  naked  consignees  who  have 
not  the  legal  property  of  the  subject-matter  of  the  insurance^ 
and  who  are  not  beneficially  interested  in  it,  they  ought,  I 

(1)  2  B.  ck  p.  (N.R.),  at  p.  306. 
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conceive,  to  have  averred  the  interest  to  be  in  those  on  whose 
account  the  insurance  was  made." 

The  real  effect  of  the  decision  of  the  House  of  Lords  in 
this  case  is  well  discussed  by  Duer,  vol.  2,  p.  161  et  seq . , 
in  n.  (2)  to  §  10.  "The  proposition  to  be  discussed,"  he 
says,  ''  and  for  the  maintenance  of  which  this  case  has  been 
cited,  is,  that  a  consignee  clothed  with  the  power  of  sale  has 
in  all  cases  an  insurable  interest  to  the  full  value  of  the  goods 
639]  consigned  to  him,  and  may  cover  them  on  *the  voyage 
of  importation  by  a  policy  effected  in  his  own  name  and  on 
his  own  account.  The  truth  of  this  proposition,  and  the 
justness  of  its  deduction  from  the  authorities  relied  on,  are 
the  questions  I  propose  to  examine :  but  I  shall  first  en- 
deavor to  show  tnat  the  opposite  doctrine,  viz.,  that  the  right 
of  a  consignee  to  recover  on  an  averment  of  interest  in  him- 
self is  limited  to  his  own  advances^  constituting  a  lien  on 
the  goods  insured  (which  necessarily  implies  that  he  has  no 
insurable  interest  beyond  those  advances),  is  established, 
not  by  ambiguous  dicta,  but  by  positive  decisions."  The 
learned  author  then  minutely,  an^  I  think  accurately,  dis- 
cusses the  case  of  Lucena  v.  GTaitfurd{^\  and  sums  up 
thus:  "The  result  is  that  the  final  decision  in  Lucena  \. 
Craufurd  seems  definitively  to  have  settled  the  law,  that  a 
consignee,  where  he  means  to  cover,  not  a  beneficial  interest 
of  his  own,  but  the  entire  property  of  the  consignor,  must 
so  frame  the  policy  as  by  its  terms  to  embrace  that  interest ; 
and,  to  enable  him  to  recover  a  loss^  must  aver  thai  interest  in 
the  declaration^  and  on  the  trial,  not  only  prove  its  existence, 
but  his  own  authority  to  make  the  insurance,  or  the  ado]> 
tion  of  his  contract." 

In  Wolff  Y.  Hornca'stle  (^\  the  plaintiff,  who  was  held  by 
the  court  to  have  become  before  the  loss  the  consignee  of  the 
goods,  and  to  have  advanced  £300  on  the  security  of  the 
goods,  was  further  held  to  be  entitled  to  recover  on  the 
second  count  in  the  declaration,  in  which  he  averred  the  in- 
terest to  be  in  himself.  But  BuUer,  J.,  says  expressly, — 
*'I  hold  that  the  plaintiffs  had  a  clear  right  to  insure  to 
the  amount  of  £300  for  which  they  were  interested  in  the 
goods, ^^ 

In  Carruthers  v.  Slieddon  (*),  the  plaintiffs  were  held  enti- 
tled to  recover  the  full  value  of  the  cargo,  upon  a  count  al- 
leging the  interest  to  be  in  Dowrick  &  Way.  The  cargo  was 
shipped  under  an  agreement  by  which  it  was  stg^ted  that 
Dowrick  &  Way  and  two  others  had  agreed  to  become  part- 

(1)  3  B.   cfe  p.,  75;    2  B.   <fe  P.  (X.R.),  (*)  1  B.  A  P..  316. 

26y.  \^\  6  Taunt.,  14. 
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ners  in  an  adventure  of  sending  goods  which  Dowrick  & 
Way  had  on  their  own  separate  and  personal  credit  actually 
and  really  purchased,  &c.  The  jury  found  for  the  plaintiffs, 
and  that  the  policy  was  intended  to  cover  all  the  partners  in 
the  adventure.  The  objection  taken  in  argument  *was,  [640 
not  that  the  interest  ought  to  have  been  declared  to  be  in 
all,  but  that  Dowrick  &  Way  could  not  insure  more  than 
their  own  interest  as  partners.  The  court  did  not  hold  that 
Dowrick  &  Way  might  insure  to  the  whole  value  merely  on 
the  ground  of  their  being  consignees ;  if  that  ground  had 
been  sufficient,  the  whole  argument  was  futile:  the  court 
held,  in  terms,  "that  Dowrick  &  Way  might  protect  all 
their  species  of  interest  under  one  policy."  Duer,  vol.  2, 
p.  162,  holds  that  "  the  sole  ground  of  the  decision  was  that 
the  advances  which  they  had  made  as  consignees,  added  tp 
their  individual  interest  as  partners,  were  equivalent  to  the- 
entire  value  of  the  property  insured."  It  does  not  appear 
in  the  case  whether  Dowrick  &  Co.  were  indorsees  and 
holders  of  the  bill  of  lading.  It  may  be  inferred  from  the 
nature  of  the  transaction  and  their  position  that  they  were  ; 
and,  if  so,  thejr  were  legal  owners  as  well  as  consignees. 
Sneaking  of  this  case,  and  of  Wolff  v.  Ilorncastle  {^,  Mr. 
Phillips,  vol.  1,  §  423,  days:  "So,  a  consignee  or  other 
party  entitled  to  a  lien  upon  property  on  account  of  ad- 
vances or  otherwise,  may  cover  his  own  interest  by  insur- 
ance on  it  in  his  own  name  generally." 

In  Godin  v.  London  Assurance  Co.  (')  it  was  held  that 
the  Bnglish  factor,  to  whom  the  bill  of  lading  was  not  in- 
dorsed, might  insure  to  the  full  value  of  the  goods ;  but  on 
the  ground  that  his  advances  were  to  the  extent  of  the  full 
value  and  more.      "Such  factor,"  says  Arnould,  vol.  1, 

.  247,  abstracting  this  case,  "had  an  insurable  interest  to 
he  extent  of  his  general  balafice,  and  might  recover,  aver- 
ring the  interest  to  be  in  himself." 

fi  Mobertson  v.  Hamilton  ('),  it  is  difficult  to  extricate  the 
exact  grounds  of  the  decision.  '  The  interest  was  in  two 
counts  alleged  to  be  in  the  plaintiffs ;  in  the  third  count,  in 
Fisher,  Kidd,  &  Co.,  the  registered  owners  of  the  ship.  The 
plaintiffs  were  consignees  of  the  ship,  and  had  made  ad- 
vances the  amount  oi  which  is  not  disclosed  in  the  case.  It 
was  held  that  the  plaintiffs  might  recover  the  full  value  of 
the  shii)  "as  trustees,"  it  is  said,  "for  those  interested  with 
themselves  in  the  whole."  If  the  plaintiffs  were  entitled  to 
recover  as  agents  for  Fisher,  Kidd,  &  Co.,  they  recovered 

{»)  1  B.  &  P.,  816.  («)  1  Burr.,  489. 

(»)  14  East,  622. 
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as  for  the  legal  registered  owners.  If  .they  recovered  on 
641]  the  counts  *a3leginj5  their  own  interest,  it  may  be  that 
their  advances,  priToa  jacie^  and  until  the  accounts  were 
settled  in  equity,  were  equal  to  the  whole  value.  Lord 
Ellenborough  savs:  "The  plaintiffs  had  an  insurable  in- 
terest as  upon  a  hotchpot  right."  That  I  confess  I  do  not 
understand. 

In  Irmng  v.  Richardson  (*),  the  question  was  whether 
the  assured  had  insured  in  fact,  that  is  to  say,  had  intended 
to  insure,  more  than  his  own  interest  as  mortgagee.  If  he 
intended  to  insure  only  that,  he  could  keep  only  as  much  as 
his  interest  amounted  to.  If  he  had  intended  to  insure  both 
his  own  interest  and  that  of  the  mortgagor,  I  collect  from 
the  judgment  of  Littledale,  J.,  that,  in  an  action  on  the 
policy,  ne  must  under  the  new  Registry* Acts,  have  alleged 
interest  both  in  himself  and  the  mortgagor.  *' Before  the 
late  Registry  Act,"  he  says,  "the  mor^agee  of  a  ship  was 
in  point  of  law  the  owner,  and  might  insure  to  the  full 
extent  of  the  ship's  value  to  the  mortgagor  as  well  as  to 
himself.  But  by  the  statute  the  interests  of  mortgagor 
and  mortgagee  are  more  distinctly  severed  than  they  for- 
merly were."  That  says,  in  effect,  that,  when  the  mort- 
gagee was  legal  owner,  ne  could  insure  to  the  full  value  of 
the  ship,  though  not  beneficially  interested  to  that  extent ; 
but  now  he  was  not  legal  owner,  and  could  therefore  insure 
and  recover  in  his  own  name  only  to  the  extent  of  his  bene- 
ficial interest. 

In  Sutherland  v.  Pratt  ('),  it  is  obvious  that  the  bill  of 
lading,  indorsed  generally  to  bearer,  was  delivered  to  the 
plaintiff,  so  that  he  was  the  legal  owner  of  the  goods.  In 
Crowley  v.  Cohen  ('),  the  plaintiffs,  who  were  carriers  and 
not  the  legal  owners,  were  allowed  to  insure  and  recover  the 
full  value  in  their  own  name :  but  it  was  on  the  ground  that 
they  were  carriers,  and  were  themselves  liable  for  the  full 
value.  Speaking  of  this  case,  it  is  said  in  1  Phillips  on  In- 
surance, §  424,  p.  234, — "This  is  in  effect  a  reinsurance,  as 
the  carriers  may  be  considered  to  be  insurers." 

In  1  Arnould  on  Insurance,  4th  ed.,  p.  70,  the  cases  of 
factors,  consignees,  and  agents  are  treated  of :  "There  are 
different  sorts  of  consignees;  some  have  a  power  to  sell, 
manage,  and  dispose  of  the  property,  &c. ;  others  have  a 
mere  naked  right  to  take  possession ;  others,  again,  though 
6-12]  not  intrusted  to  sell,  are  yet  ^interested  in  the  property, 
as  having  a  lien  or  claim  upon  it  for  their  advances.       As  to 

(')  2  B.  ct  Ad.,  193.  («)  11  M.  <fe  W.  296;  12  M.  &  W.  17. 

(3)  3  B.  A  Ad.,  478. 
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mere  naked  consignees,  i.  e.,  those  only  entitled  to  take  pos- 
session, they  have,  he  says,  no  insurable  interest:  "tnev 
have  no  legal  property ;  they  are  not  beneficially  interested.  ' 
But,  "with  regard  to  consignees  who  have  alien  or  claim 
on  the  property  in  respect  of  advances,  or  commission- 
agents  to  whom  it  is  intrusted  for  the  purpose  of  sale,  or 
indorsees  of  the  bill  of  lading  to  whom  a  general  balance  is 
due,  there  is  no  doubt  they  may  effect  an  insurance  on  the 
property  in  their  own  names  and  on  their  own  account  to  its 
whole  value,  and  recover  thereon,  averring  interest  in  them- 
selves, at  all  events  to  the  amount  of  their  lien,  claim,  or 
balance. "  It  is  true  that  he  afterwards  says  :  "  As  a  general 
principle,  there  can  be  no  doubt  that  consignees  of  goods, 
being  in  advance  to  the  consignors  or  under  acceptances  for 
them,  may  insure  in  their  own  name  and  on  their  own 
account  to  the  full  value  of  the  goods,  and  apply  the  pro- 
ceeds of  the  policies  to  their  own  benefit,  up  to  the  extent  of 
their  claims  in  respect  of  such  advances  and  acceptances, 
holding  the  residue  in  trust  for  the  consignors?'*    For  this 

Froposition  he  quotes  Carruthers  v.  Sheddon  (')  with  which 
have  already  dealt,  and  the  American  case  of  De  Forest  v. 
Fulton  Insurance  Co.  C').  The  terms  of  the  policy,  which 
was  a  fire  policy,  are  set  out  in  1  Phillips  on  Insurance, 
§  311,  p.  177,  and  they  were  "on  goods  obs  well  the  property 
(^  the  assured  as  held  by  them  in  trust  or  on  commission.'^ 
It  seems  to  me  that  this  is  no  authority  for  Mr.  Amould's 
proposition  as  to  consignees  of  goods  on  board  ship  who  in- 
sure by  a  marine  policy  in  the  ordinary  terms.  And  for  the 
same  reason  the  English  cases  on  fire  policies  are  no  author- 
ity. The  proposition  may  be  correct,  if  it  be  applied  to 
consignees  under  advance  or  acceptance,  who  are  holders  of 
Mils  of  ladirig^  and  thereby  legal  owners  of  the  goods  men- 
tioned therein. 

In  1  Phillips  on  Insurance,  c.  3,  sect.  7,  §  309,  p.  174,  the 
law  is  thus  stated :  "A  consignee,  factor,  or  agent,  having  a 
lien  on  goods  to  the  amount  of  his  advances,  acceptances, 
and  liabilities,  stands  in  this  respect  (i.  e.  as  to  his  insurable 
interest)  precisely  in  the  situation  of  a  mortgagee.  A  debt 
is  due  to  nim  from  his  principal  for  which  he  holds  the  prop- 
ertv  as  collateral  secunty,  and  the  *propertv  is  at  the  [643 
risk  of  the  principal,  as  the  debt  would  still  subsist  though 
the  property  shoiud  be  lost ;  and  the  excess  over  the  pro- 
ceeds of  the  goods  would  be  still  due  to  him  in  case  of  the 
proceeds  being  insufficient  to  satisfy  his  claim.  He  haSj 
therrfore^  an  insurable  interest  in  tae  goods  to  the  amount 

(»)  6  Taunt.,  14.  (»)  1  Hall,  84. 
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of  Ms  lieny  And  in  section  204, — "  It  is  a  familiar  doctrine 
that  a  party  having  a  lien  on  a  vessel  or  cargo  under  a  con- 
tract for  advances  may  be  rightly  considered  as  the  special 
owner  of  them  to  the  extent  of  those  advances^  and,  as  such, 
may  protect  himself  by  insurance ;  and  that  a  creditor  to 
whom  goods  are  assigned  as  collateral  security,  has  an  in- 
surance interest  in  them  not  exceeding  the  amount  of  his 
debt:' 

To  the  elaborate  note  of  Duer,  n.  (2),  on  sect.  10,  I  have 
already  referred.  In  vol.  2,  p.  109,  he  says  :  "My  researches 
have  not  enabled  me  to  discover  a  single  case  in  the  English 
reports  in  which  a  consignee,  on  an  averment  of  a  sole  interest 
in  himself,  has  been  permitted  to  recover  beyond  the  amount 
of  his  own  advances.  ^^ 

It  seems  to  me  to  follow  from  these  authorities,  and  from 
principle,  that  a  consignee,  as  such,  has  no  insurable  interest 
at  all.  "To  assert  the  universal  right  of  a  consignee  to  in- 
sure the  entire  projjerty  on  the  voyage  of  importation,  is  to 
assert  that  a  valid  insurance  may  be  made  by  a  person  who 
has  no  title  or  interest,  legal  or  equitable,  and  no  authority 
express  or  implied  :"  2  Duer,  p.  111.  If  it  is  necessary  to 
bnng  in  some  advance,  or  some  contract  giving  an  interest, 
in  order  to  give  the  consignee  a  right  to  insure,  it  seems  to 
me  to  follow  necessarily,  i.  e.,  logically,  that  the  insurable 
interest  is  limited  to  the  amount  of  tne  advance,  or  to  the 
amount  of  the  interest  under  the  contract.  It  cannot  be 
that  a  consignee  without  personal  interest  cannot  insure  at 
all,  and  that  a  consignee  in  advance  to  the  extent  of  £100  cjin 
insure  to  £10,000,  and  recover  such  an  amount  upon  an 
averment  that  it  is  the  interest  he  has.  He  has  no  such 
interest. 

It  seems  to  me,  therefore,  both  upon  principle  and  author- 
ity, that  the  plaintiflFs  in  this  case,  being  only  consignees  to 
sell,  under  advance,  and  with  a  contract  right  to  earn  com- 
mission, but  not  being  the  legal  owners  of  trie  cotton,  could 
only  properly  insure,  so  as  to  recover  in  their  own  name, 
the  £3,000  for  which  they  were  liable  on  their  acceptance 
and  any  commission  they  would  have  earned  by  selling. 
644]  *It  was  urged  that,  if  that  be  the  law%  the  plaintiffs 
could  not  recover  at  all,  because  they  intended  to  insure,  not 
only  their  own  interest,  but  also  the  interest  of  their  corre- 
spondents. But  Duer,  vol.  2,  p.  45,  points  out  that,  in 
Wolff  V.  Horncastle  (*),  "the  judgment  of  the  court  is 
an  express  decision  that,  where  a  policy  is  effected  on  behalf 
of  the  consignor,  the  consignee  is  at  liberty  to  apply  it  to  his 

O  1  B.  <fe  P.,  816. 
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own  use  to  the  extent  of  his  own  insurable  interest,  and  that 
his  claim  is  not  answered  by  showing  that,  when  he  effected 
the  insurance,  he  expected  that  it  was  to  apply  exclusively 
to  the  interest  of  tne  consignor."  Moreover,  it  may  be 
doubted  whether  the  policy  in  this  case  could  cover  an 
interest  of  Bell  &  Co.  or  Cfursondas  Madhowdass.  At  the 
time  it  was  effected,  the  plaintiffs  had  no  authority,  express 
or  implied,  to  insure  on  their  behalf.  It  may  be,  though  I 
think  it  unnecessary  to  determine  the  point,  that  Wcvtscm  v. 
Swann  (*)  is  an  authority  for  saying  that  a  policy  cannot 
cover  the  interests  of  persons  who  at  the  time  of  effecting  it 
are  wholly  unconnected  with  and  unknown  to  the  person 
effecting  the  insurance.  If  the  policy  did  not  and  could  not 
cover  the  interest  of  Bell  &  Co.  or  Cursondas  Madhowdass 
the  declaration  on  the  policy,  though  made  with  intent  to 
cover  those  interests,  has  no  effect:  Stephens  v.  Austral- 
asian  Insurance  Co.  ('). 

As  I  have  come  to  the  conclusion  that  the  plaintiffs  can 
recover  to  the  extent  of  their  own  interest,  and  to  that  extent 
only,  it  seems  to  me  unnecessary  to  determine  the  contro- 
verted question  arising  upon  the  third  plea  by  way  of 
traverse.  I  doubt  whether  the  distinction  affirmed  by  Mr. 
Duer  between  the  allegation  of  interest  and  the  allegation 
with  respect  to  the  party  for  whom  the  contract  of  insurance 
was  made,  is  sound.  It  may  be  tnie  to  say  that  Bell  v. 
Ausley  (')  and  Cohen  v.  Hannam  ('),  do  not  necessarily 
overrule  Page  v.  Fry  (*).  But  most  certainly,  in  Cohen  v. 
Hannam  (*),  Lord  Mansfield  intended  to  overrule  it ;  and 
the  reasons  in  favor  of  confining  the  allegation  of  interest 
are,  as  it  seems  to  me,  precisely  the  same  as  the  reasons  for 
confining  the  allegation  as  to  the  person  on  whose  account 
the  policy  w^as  made.  It  is  equally  objectionable  to  have 
a  person  interested  on  the  jury,  as  *to  have  a  person  [645 
who  is  a  party  to  the  contract.  It  is  equally  just  that  the 
defendant  should  have  the  opportunity  of  mterrogating  a 
party  interested  as  a  pai-ty  to  tne  action.  The  present  case 
IS  a  remarkable  instance.  It  was  of  the  utmost  importance 
•  to  the  defendants,  if  their  suspicions  were  well  founded,  to 
have  the  opportunity  of  interrogating  Bell  and  Cui^sondas 
Madhowdass. 

I  am  of  opinion  that  the  rule  should  be  made  absolute  to 
reduce  the  damages. 

(')  11    C.   B.    (N.S.),   156;    31    L.   J.         (»)  16  East,  141. 
(C.P.).  210.  (*)  6  Taunt.,  101. 

(*)  Ant-e,  p.  18.  (»)  2  B.  A  P.,  240. 
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BoviLL,  C.J.  My  Brother  Keating,  who  is  also  absent 
upon  the  circuit,  concurs  in  the  judgment  of  my  Brother 
Brett  which  I  have  just  read. 

The  court  being  equally  divided  in  opinion,  the  rule  to 
enter  the  verdict  lor  the  defendants  or  to  reduce  the  dam- 
ages will  be  discharged,  and  the  defendants  will  be  at  liberty 
to  appeal  to  a  court  of  error. 

Rule  discharged  ('). 

Attorneys  for  plaintiffs :  Parker  &  Clarke. 

Attorneys  for  defendants  :   Walton^  Bubb  &  Walton. 

(*)  The  defendants  to  be  at  liberty  to  appeal. 


[Law  Reports,  8  Common  Fleas,  649.] 
June  2,  1873. 

EoDOCANACHi  and  others  v.  Elliott. 

Marine  Inturance — Description  of  Voyage — Overland   TramtU — Hosti-le  Detention  of 
Goods  in  a  besieged  Tovm  a  "Restraint  of  Prxnce£* — Abandonment — Total  Loss, 

A  marine  policy  may  cover  the  risks  during  a  portion  of  the  transit  to  be  per- 
formed overland,  provided  apt  language  be  employed  to  express  that  intention. 

The  hostile  detention  of  goods  within  a  besieged  city  or  town  is  a  "  restraint  of 
princes;"  a  "siege"  and  a  "  blockade **  standing  upon  the  same  footing  in  thid 
respect.  * 

In  a  policy  of  insurance  the  course  of  the  voyage  was  thus  described :  "  At  and 
from  Japan  and  [or]  Shanghai  to  Marseilles  and  [or]  Leghorn  and  [or]  London 
via  Marseilles  and  [or]  Souwampton,  and  whilst  remaining  there  for  transit,  with 
leave  to  call  at  any  ports  or  places  in  or  out  of  the  way  for  all  purposes,  including 
all  risks  of  craft  to  and  from  the  steamers,  <&c.,  upon  any  kind  of  goods,  (&c.,  in  the 

good  ship  or  vessel  called  the  steamers  or  steamer,  per  overland,  or  via  Suez 

Canal,"  <&c.  The  risks  insured  against  were,  amongst  others,  "  of  the  seas,  men  of 
war,  enemies,  surprisals,  takings  at  sea,  arrest-s,  restrainte  and  detainments  of  all 
kings,  princes,  and  people,"  Ac.  In  the  margin  of  the  policy  was  the  following 
memorandum, — '*  It  is  hereby  agreed  that  tlie  silks  insured  by  this  policy  shall  be 
shipped  by  Peninsular  and  Oriental  Company,  Messageries  Imp6riales  steamers,  and 
[or]  the  steamers  of  the  Mercantile  Trading  Company  of  Liverpool  only."  . 

The  goods  insured  (silks)  were  carried  from  Shanghai  to  Hong  Kong  in  a  steamer 
belonging  to  the  Messageries  Imp^riales,  and  were  there  transhipped  into  another 
steamer  of  the  same  company  and  carried  through  the  Suez  Canal  to  Marseilles, — 
this  being  the  ordinary  course  of  business  of  that  company  in  carrying  goods  from 
Shanghai  to  Marseilles.  Goods  are  carried  by  the  Messageries  Imp6riales  at  through 
rates  from  Shanghai  to  London ;  and  the  freight  upon  the  silks  in  question  was  paid 
to  that  company  for  the  whole  journey. 

At  the  time  of  effecting  the  policy,  the  steamers  of  the  Messageries  Imp6riales  ran 
from  the  East  to  Marseilles  and  no  further.  Goods  were  never,  in  the  ordinary 
course  of  business,  carried  from  China,  Japan,  or  India  to  London  via  Marseilles 
except  by  the  Messagerips  Imperiales,  and  that  company  always  sent  such  goods 
650]  overland  through  France, — by  the  Lyons  railway  from  Marseilles  to  Paris,  *and 
thence  by  the  Nortlicrn  railway  to  Boulogne,  and  thence  to  London :  and  this  course 
of  business  was  well  known  among  underwriters. 

The  silks  in  question,  having  reached  Marseilles,  were  forwarded  by  the  Lyons 
railway  to  Paris  on  tlie  3d  of  September,  1870,  and  arrived  at  the  Paris  station  on 
the  13th.     At  this  tiuie  the  German  armies  had  invaded  and  occupied  a  large  part 
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of  France,  and  were  advancing  upon  Paris,  which  they  had  completely  surroanded 
and  besieged  by  the  19th,  preventing  all  communication  between  raris  and  all  other 
places,  Bo  that  it  was  impossible  to  remove  the  silks  from  Paris.  This  state  of  things 
continued  until  (and  long  after)  the  7th  of  October,  on  which  last-mentioned  day  the 
assured  gave  notice  of  abandonment.  After  the  commencement  of  this  action  the 
silks  were  forwarded  to  London;  and  they  arrived  there  in  an  undamaged  state  on 
the  20th  of  March,  1871. 

Upon  a  special  case  setting  forth  the  above  facts,  the  court  to  draw  inferences : 
Heldt  first,  that  the  policy  covered  the  whole  journey  from  Shanghai  to  London, 
including  the  overland  transit  from  Marseilles  to  BouU^e ; 

Secondly,  that  the  detention  of  the  silks  in  Paris  by  reason  of  the  state  of  siege 
was  a  "  restraint  of  princes"  within  the  meaning  of  the  policy ;  and  consequently 
that,  the  goods  being  lost  to  the  assured  for  an  indefinite  time,  they  were  entitled  to 
abandon,  and  to  recover  against  the  underwriters  as  for  a  total  loss. 

Action  for  the  recovery  of  £400  on  two  policies  of  insur- 
ance. The  following  case  was  stated  without  pleadings, 
under  a  judge's  order : 

1.  The  plaintiffs  effected  insurances  on  silks  by  two  poli- 
cies in  the  ordinary  form  of  Lloyd's  policies.  By  one,  dated 
the  24th  of  March,  1870,  which  was  for  tfl5,000,  they  caused 
themselves,  in  the  words  of  the  policy,  to  be  insured  as  fol- 
lows, that  is  to  say,  "Lost  or  not  lost,  at  and  from  Japan 
and  for]  Shanghai  to  Marseilles  and  [or]  Leghorn  and  [or] 
London  via  Marseilles  and  [or]  Southampton,  and  whilst 
remaining  there  for  transit,  with  leave  to  call  at  any  ports  or 
places  in  or  out  of  the  way,  for  all  purposes,  including  all 
risks  of  craft  to  and  from  the  steamers,  each  lighter  or  craft 
to  be  considered  as  separately  insured,  upon  any  kind  of 
goods  and  merchandise,  and  also  upon  the  oody,  tackle,  ap- 
parel, &c.,  of  and  in  the  good  ship  or  vessel  called  the 

steamers  or  steamer  per  overland,  or  via  SuSz  Canal,"  &c. 

2.  The  subject-matter  to  be  insured  was  in  the  policy  de- 
scribed as  follows:  "The  said  ship,  &c.,  goods  and  mer- 
chandises, &c.,  for  so  much  as  concerns  tne  assured,  by 
agreement  between  the  assured  and  assurers  in  this  policy, 
are  and  shall  be  valued  at  £15,000,  being  on  silks  to  be  here- 
after valued  and  declared." 

3.  The  risks  insured  against  were  described  in  the  policy 
as  ^follows:  "Touching  the  adventures  and  perils  [651 
which  we  the  assurers  are  contented  to  bear  and  do  take  upon 
us  in  this  voyage,  they  are  of  the  seas,  men  of  war,  nre, 
enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and 
counter-mart,  surprisals,  takings  at  sea,  arrests,  restraints, 
and  detainments  of  all  kings,  princes,  and  people  of  what 
nation,  condition,  or  quality  soever,  barratry  of  the  master 
and  mariners, — and  of  all  other  perils,  losses,  and  misfor- 
tunes that  have  or  shall  come  to  the  hurt,  detriment,  or 
damage  of  the  said  goods  and  merchandises,  or  ship,  &c.,  or 
any  part  thereof. 

7Eng.  Rep.]  26 
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4.  In  the  margin  of  this  policy  is  a  memorandum  in  the 
following  words  :  "  It  is  hereby  agreed  that  the  silks  insured 
by  this  policy  shall  be  shipped  by  Peninsular  and  Oriental 
Company,  Messa^eries  Imperiales  (*)  steamers,  and  [or]  the 
steamers  of  the  Mercantile  Trading  Company  of  Liverpool 
only.  And  it  is  further  agreed  tnat,  on  shipments  by  the 
last-mentioned  company's  steamers,  20^.  additional  shall  be 
charged." 

5.  In  the  other  policy,  dated  the  8th  of  April,  1870,  wliich 
was  for  £10,000,  tiie  voyage  and  the  subject-matter  insured, 
and  the  risks  insured  against,  are  described  in  terms  nearly 
the  same  as  in  the  first-mentioned  policy.  (') 

6.  The  defendant  underwrote  each  policy  for  £200. 

7.  Sixty-five  bales  of  silk,  the  subject  of  this  action,  were 
shipped  at  Shanghai  on  board  the  Messageries  Imperiales 
st*?amer  Phase,  and  consigned  to  the  plaintiffs,  under  a  bill 
of  lading  dated  the  Tth  of  July,  1870. 

8.  The  silks  were  duly  declared  on  the  before-mentioned 
policies,  and  valued  at  £11,220 :  £3,625,  part  of  the  said 
sum  of  £11,220,  was  declared  on  the  first  policy,  and  £7,595, 
the  residue  of  the  said  sum  of  £11,220,  was  declared  on  the 
second  policj.  These  declarations  were  indorsed  on  the  pol- 
icies respectively. 

9.  At  the  time  of  these  declarations,  and  thence  until  the 
giving  of  the  notice  of  abandonment  hereinafter  mentioned, 
the  plaintiffs  were  interested  in  the  silks  to  the  amount  of 
the  £11,220. 

10.  The  silks  were  carried  in  the  steamer  Phase  from 
652]  Shanghai  *to  Hong  Kong.  They  were  there  tranship- 
ped to  the  steamer  Peiho  of  the  same  company,  the  Message- 
ries Imperiales,  and  they  were  carried  on  board  the  Pemo 
through  the  Suez  Canal  direct  to  Marseilles.  This  is  the  or- 
dinary course  of  business  of  the  Messageries  Imperiales  in 
carrying  goods  from  Shanghai  to  Marseilles.  Gfoods  from 
Shanghai  for  Marseilles  are  carried  by  that  company  from 
Shanghai  to  Hong  Kong  by  a  branch  line  of  steamers  ;  and 
the  steamers  for  Marseilles  start  from  Hgng  Kong.  The  silks 
arrived  at  Marseilles  on  board  the  Peiho  on  the  27th  of  Au- 
gust, 1870. 

11.  The  Messageries  Imperiales  carry  goods  at  through 
ratios  from  Shangnai  to  London.  Freignt  upon  the  silks  was 
paid  to  the  Messageries  Imperiales  from  Shanghai  to  London. 

12.  Before  and  at  the  time  of  the  insurances,  the  steamers 

(*)  Now  called  Messnn^eriea  Nntionales.     caao  were   set  out  in  an  appendix,  and 
(*)  Co{)ie8  of  the  two  policies  and  of  all     were  to  be  referred  to  if  necessary, 
the  other  documents   mentioned   in  the 
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of  the  Messageries  Imperiales  ran  from  the  east  to  Marseilles 
and  no  further.  Of  those  of  the  Peninsular  and  Oriental 
Company,  one  line  ran  to  Marseilles  and  no  further,  another 
ran  direct  to  Southampton.  Those  of  the  Mercantile  Trading 
Company  ran  direct  to  Liverpool.  Goods  were  never,  in  the 
ordinary  course  of  business,  carried  from  China,  Japan,  or 
India  to  London  via  Marseilles,  except  by  the  Messageries 
Imperiales ;  and  that  company  always  sent  such  goods  over- 
land through  France,  that  is  to  say,  by  the  Lyons  raUwav 
from  Marseilles  to  Paris,  and  thence  by  the  Northern  rail- 
way to  Boulogne,  and  thence  to  London.  Silk  is  usually, 
but  not  invariably,  sent  by  petite  vitesse.  It  was  well  known 
among  underwriters  that  goods  sent  from  China,  Japan,  or 
India,  to  London  via  Marseilles,  were  always  sent  overland 
through  France. 

13.  At  the  time  when  the  silks  reached  Marseilles  there 
was,  and  from  the  15th  of  July  previously  had  been,  war 
between  France  and  Germany. 

14.  On  the  16th  of  July,  1870,  a  decree  of  the  French  gov- 
ernment was  issued,  in  accordance  with  the  laws  of  France, 
wherebj  both  the  Lyons  Railway  Company  and  the  North- 
em  Railway  Company  were  bound  immediately  to  place  at 
the  disposal  of  the  French  minister  at  war  all  their  means  of 
transport,  and  whereby  those  companies  were  also  empow- 
ered to  suppress  passenger  or  goods  traffic  so  far  as  might 
be  necessary  to  carry  out  the  before-mentioned  order. 

16.  Notice  of  the  before-mentioned  decree  was  on  the  16th 
of  *July,  1870,  sent  to  every  station  on  each  of  those  [653 
railways  respectively.  A  copy  of  this  decree  was  posted  up 
in  everv  station  of  the  Lyons  railway. 

16.  Aft«r  the  date  of  the  before-mentioned  decree  each  of 
the  said  railway  companies  continued  to  receive  goods  for 
carriage  and  to  carry  them  in  the  ordinary  course,  except  as 
hereinafter  mentioned,  until  such  carriage  was  interrupted 
at  the  times  and  in  the  manner  hereinafter  mentioned. 

17.  Goods  sent  from  Marseilles  to  Paris  and  carried  by 
the  Northern  railway  from  Paris  to  Boulogne  for  London, 
continued  to  leave  Paris  regularly  till  the  6tli  of  September, 
and  to  arrive  in  London  regularly  tUl  the  7th  of  September, 
1870.  On  the  10th  of  September,  1870,  carriage  by  the  rail- 
way from  Paris  to  Boulogne  became,  and  thence  until  after 
the  giving  of  the  notice  of  abandonment  hereinafter  men- 
tioned, and  until  after  the  commencement  of  this  action 
continued  to  be,  impossible,  and  ceased  altogether,  in  con- 
sequence of  the  German  armies  having  taken  possession  of 
parts  of  the  said  railway  and  intercepted  all  communication 
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by  such  railway  between  Paris  and  Boulogne.  During  the 
month  preceding  the  10th  of  September,  1870,  the  time  occu- 
pied in  the  journey  between  Marseilles  and  Paris  varied 
greatly.  The  time  ordinarily  occupied  in  that  journey  is 
eight  days  for  goods  sent  by  petite  vitesse. 

18.  On  the  29th  of  August,  1870,  the  plaintiffs  received  in 
London  a  letter  from  their  agent  at  Shanghai  informing 
them  of  the  shipment  of  the  silks.  This  letter  came  from 
Shanghai  to  Marseilles  by  post,  in  tlie  same  steamer  with 
the  suks. 

19.  On  the  same  29th  of  August,  1870,  the  plaintiffs  wrote 
to  their  agents,  Messrs.  Rodocanachi,  of  Marseilles,  a  letter 
containing  the  following  terms, — "We  have  received  advices 
from  Shanghai  of  the  65  bales  of  silk  R.  S.  C,  1  @  65,  con- 
signed to  us  by  the  Phase  steamer  and  overland,  that  is  to 
say,  by  the  mail  which  has  just  arrived ;  and  we  find  in  the 
advices  the  following  clause :  *  To  be  warehoused  at  Mar- 
seilles at  the  company' s  expense  during  one  month,  and  to 
await  orders  from  the  consignee.  Be  good  enough,  there- 
fore, to  give  orders  to  the  agents  that  the  silks  may  be  for- 
warded to  London.'  "  On  the  same  day,  the  plaintiffs  wrote 
to  their  agents  at  Marseilles  another  letter,  containing  the 
654]  following  *  terms, — "The  first  sixty-five  bales  from 
Shanghai  are  coming  by  the  French  steamer ;  and  the  freight 
is  paid  to  London.  We  do  not  doubt  that  you  have  given 
oraers  to  send  them  here.  They  are  insured  including  war 
risk."  These  letters  would  in  the  ordinary  course  of  post 
reach  Marseilles  on  the  31st  of  August,  1870. 

20.  On  the  31st  of  August,  1870,  Messrs.  Rodocanachi,  of 
Marseilles,  sent  to  the  directors  .of  the  maritime  service  of 
the  Messageries  Imperiales  a  letter  of  which  the  following  is 
a  translation : 

"Marseilles,  31st  August,  1870. 

"  The  Director  of  the  Maritime  Service  of  the  Messageries 
Imperiales,  in  town. 

''  We  receive  the  orders  of  Messrs.  Rodocanachi,  Sons,  & 
Co.,  to  dispatch  to  London  the  sixty-five  bales  of  sUk 
R.  S.  C.  arrived  from  China  by  the  French  steamboat  Peiho, 
which  you  hold  in  warehouse  to  their  order.  We  forward 
you  their  order  at  once,  begging  you  to  have  the  goodness 
to  execute  it  to-day  if  possible. 

(Signed)        ' '  T.  &  K.  Rodocanachi. ' ' 

21.  On  the  same  31st  of  August,  1870,  Messrs.  Rodocanachi 
of  Marseilles  wrote  to  the  plaintiffs,  in  London,  a  letter  from 
which  the  following  is  an  extract :    "We  are  glad  to  hear 
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that  you  have  insured  the  sixty-five  bales  of  silk,  including 
war  risk ;  and  we  have  ordered  them  to  be  forwarded  to 
London,  as  you  will  see  bv  the  inclosed  copy  of  our  letter 
to  the  Messageries  Imperiales." 

22.  The  silks  were  delivered  to  the  Lyons  railwajr  on  the 
2d  of  September,  1870,  and  a  receipt  for  them  was  given  by 
that  company. 

23.  The  silks  were  dispatched  from  Marseilles  on  the  3d  of 
September,  1870,  by  petite  vitesse. 

24.  The  silks  arrived  at  Bercy  on  or  before  the  13th  of 
September,  1870.  Bercy  is  the  railway  station  in  Paris  at 
which  goods  sent  by  the  Lyons  railway  arrive. 

26.  At  the  time  of  the  arrival  of  the  silks  at  Marseilles, 
and  thence  until  and  after  their  arrival  at  Bercy,  the  German 
armies  had  invaded  and  occupied  a  large  part  of  France, 
and  were  advancing  upon  and  gradually  surrounding  Paris, 
which  state  of  things  continued  until  the  19th  of  September, 
1870,  on  which  day  the  German  annies  completely;  invested 
Paris.  From  the  *last-mentioned  day  until  the  ^ving  [655 
of  the  notice  of  abandonment,  and  thence  until  the  com- 
mencement of  this  action,  they  completely  surrounded  and 
besieged  Paris,  and  held  military  possession  of  all  the 
roads  leading  out  of  Paris,  and  prevented  communication 
between  Pans  and  all  other  places ;  by  reason  whereof,  it 
was  during  all  the  time  aforesaid  impossible  to  remove  the 
silks  fipom  Paris. 

26.  On  the  29th  of  September,  1870,  whilst  the  silks  were 
detained  in  Paris  as  above  mentioned,  Messrs.  Rodocana- 
chi, of  Marseilles,  received  from  the  Messageries  Impe- 
riales  a  letter  informing  them  of  the  detention  of  the  silks 
at  Bercv. 

27.  On  the  7th  of  October,  1870,  the  plaintiffs  gave  notice 
of  abandoning  the  silks  to  the  defendant  and  the  other  un- 
derwriters. 

28.  After  the  commencement  of  this  action  the  silks  were 
forwarded  to  London ;  and  they  arrived  in  Iiondgn  in  an  un- 
damaged state  on  the  20th  of  March;  1871. 

29.  Between  the  17th  of  March  and  the  9th  of  May.  1871, 
a  correspondence  took  place  between  the  attorneys  lor  the 
respective  parties  relative  to  the  liability  of  the  underwriters 
on  the  policies.  The  plaintiffs,  taking  upon  themselves  to 
act  for  the  benefit  of  the  underwriters,  but  having  no  author- 
ity in  fact  from  the  defendant  or  the  other  underwriters 
to  do  so,  dealt  with  the  silks  in  the  manner  hereinafter 
mentioned. 

30.  On  the  2d  of  September,  1870,  the  plaintiffs  had  by  a 
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written  contract  bearing  date  that  day  sold  the  silks  "  to  ar- 
rive," on  the  tenns  that  the  prompt  should  be  four  months 
from  working,  and  that,  in  tne  event  of  the  sUks  not  arriv- 
ing, the  contract  was  to  be  null  and  void. 

31.  When  the  silks  arrived  in  London,  the  prices  of  silks 
were  about  the  same  as  at  the  time  when  the  contract  of  the 
2d  of  September,  1870,  was  made. 

32.  The  purchasers  elected  to  take  and  did  receive  the  silks 
after  their  arrival  in  London  under  the  last-mentioned  con- 
tract, and  paid  the  plaintiffs  the  net  price  of  £9,362  12^.  6d. 
in  accordance  vrith  the  terms  of  the  contract. 

33.  The  court  were  to  draw  inferences  of  fact. 

34.  A  claim  was  made  on  behalf  of  the  plaintiffs  before  the 
arbitrator  by  whom  the  case  was  settled,  to  recover  as  for  a 
partial  loss  of  the  silks,  first,  in  respect  of  an  alleged  loss  of 
656]  weight  in  the  sUks  *bv  a  natural  process  of  drying 
during  and  in  consequence  oi  their  detention  in  Paris,  and, 
secondly,  in  respect  of  loss  of  interest  upon  the  purchase- 
money  to  be  received  for  the  silks,  during  the  period  of  such 
detention. 

The  questions  for  the  court  were, — 1.  Whether  the  silks 
were  covered  by  the  policies  at  the  time  of  the  alleged 
loss:  2.  Whether  the  plaintiffs  were  entitled  to  recover 
as  for  a  total  loss  of  the  silks :  3.  Whether  the  plaintiffs 
were  entitled  in  point  of  law  to  recover  as  for  a  partial 
loss  in  respect  of  tlie  matters  mentioned  in  par.  34,  or  either 
of  them. 

If  the  court  should  be  of  opinion  in  favor  of  the  plaintiffs 
on  the  first  question,  and  that  there  had  been  a  total  loss, 
judgment  was  to  be  entered  for  the  plaintiffs  for  an  amount 
to  be  ascertained  as  the  court  should  direct,  with  costs.  If 
the  court  should  be  of  opinion  in  favor  of  the  plaintiffs  on 
the  first  question,  and  that  the  plaintiffs  were  entitled  in  point 
of  law  to  recover  as  for  a  partial  loss  in  respect  of  the  mat- 
ters referred  to  in  the  third  question,  or  either  of  them,  the 
case  was  tg  be  referred  back  to  the  arbitrator  to  find  what,  if 
anything,  was  recoverable  in  respect  thereof ;  and  judgment 
was  to  be  entered  accordingly. 

If  the  court  should  be  of  opinion  in  favor  of  the  defen- 
dant upon  the  first  question,  or  upon  the  second  and  third 
questions,  judgment  was  to  be  entered  for  the  defendant  for 
his  costs. 

May  29.  Fields  Q.C.  {Thesiger .^\\}ci  him),  for  the  plain- 
tiffs. The  first  question  is  whether  the  policies  upon  which 
this  action  is  brought  covered  a  terrene  risk.  The  intention 
was  to  cover  all  risks  to  the  goods  during  any  portion  of  the 
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voyage  or  transit  mentioned  in  the  policies  in  which  it  is  the 
usual  and  recognized  practice  that  the  goods  shall  be  trans- 
mitted by  land.  And  the  language  of  the  policies  is  abun- 
dantly sufficient  to  carry  out  that  intention.  The  next 
question,  and  one  which  presents  more  difficulty,  is,  whether 
there  was  an  arrest  or  restraint  of  princes  within  the  policies, 
and  a  total  loss  thereby.  There  is  no  direct  decision  of  the 
courts  of  this  country  upon  the  point :  but,  in  the  United 
States,  in  the  cases  of  uUvera  v.  Union  Insurance  Co.  Q) 
and  SaUus  v.  United  Insurance  Co.{\  it  was  held  that 
there  was  an  arrest  or  *restraint  witnin  a  similar  [657 
clause,  where  the  ship  was  prevented  from  leaving  port  by 
a  blockade.  What  took  place  in  this  case  is  precisely  analo- 
gous to  a  state  of  blockade.  It  has  been  held  that  if,  while 
a  vessel  is  on  her  voyage,  the  master  learns  that  her  port  of 
destination  is  closed  by  an  embargo,  and  abandons  the  ad- 
venture, this  is  not  a  loss  by  a  peru  insured  against :  Had- 
Mnson  v.  Robinson  (") ;  Lubbock  v.  Rowcroft.  (*)  But  the 
case  of  a  ship  being  prevented  from  going  into  a  port  and 
that  of  one  being  restrained  from  leaving  it  are  totally  dis- 
tinguishable. In  the  former  case,  the  proximate  cause  of 
the  loss  is  not  the  embargo  or  blockade,  but  the  course 
adopted  by  those  in  charge  of  the  vessel  to  avoid  the  risk  of 
capture  or  detention.  In  the  latter  case,  there  is  an  actual 
restraint  of  the  vessel  by  the  dominant  power.  The  special 
case  here  expressly  finds  that,  in  consequence  of  the  hostile 
position  of  the  enemy  surrounding  Pans,  it  was  impossible 
that  the  assured  couJd  obtain  their  goods.  See  also  Barker 
V.  Blakes.  (*)  In  Geipel  v.  SmitJt  (•),  in  the  case  of  a  char- 
terparty,  it  was  held  that  a  state  of  blockade  was  a  restraint 
of  piinces.  It  must  be  admitted  that  that  case  is  not  a  de- 
cisive authority,  seeing  that  the  doctrine  of  causa  proxima 
has  not  been  applied  to  the  case  of  a  charterparty,  as  in  the 
case  of  marine  insurance.  It  will  probably  be  contended 
that  our  law  differs  from  that  of  America  in  the  rule  which 
must  govern  this  case,  that  Olivera  v.  United  Insurance 
Co.  (^)  is  opposed  in  principle  to  Iladkinson  v.  Robinson  ('), 
and  that,  if  this  case  arose  in  America,  the  courts  would 
hold  that  the  ship's  being  prevented  from  going  into  port 
would  be  a  restraint.  But,  if  there  be  no  restraint  under 
the  circumstances  of  this  case,  there  could  be  none  unless 
the  goods  were  actually  seized  and  in  the  possession  of  the 
belligerent  power.      Such   a  construction  would   give  no 

(»)  3  Wheaton's  Rep.,  183.  p)  9  East,  283. 

(«)  15  Johns.,  623.  («)  Law  Rep.,  7  Q  B.,  404. 

(»)  3  B.  A  1'.,  888.  (')  3  Wheaton's  Rep.,  183. 

(*)  6  Esp.,  60. 
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different  meaning  to  capture,  arrest,  and  restraint.  Then,  if 
this  be  a  restraint  of  princes,  there  was  clearly  a  total  loss 
within  the  general  principle  so  lucidly  explained  in  Roux  v. 
Salvador.  (*) 

June  2.  Daj/^  Q.C.,  for  the  defendant.  A  policy  of  ma- 
rine insurance  is  ordinarily  confined  to  marine  risks ;  it  only 
covers  the  goods  whilst  being  water-borne ;  and  it  requires 
658]  express  and  strong  *words  to  extend  it  to  terrene  risks. 
There  are  no  such  words  in  this  policy ;  but,  on  the  con- 
trary, it  bears  internal  evidence  that  it  was  never  intended 
to  have  the  extended  meaning  contended  for  on  the  part  of 
the  plaintiffs.  It  is  said  in  1  Arnould  on  Insurance,  4th  ed. , 
369,  that  "the  general  rule  is  clear,  that  the  underwriter  in 
a  sea-policy  insures  only  against  sea  risks ;  the  risk  on  goods, 
therefore,  ends  directly  they  are  jJut  on  terra  firma,  unless 
they  are  placed  there  only  for  a  temporary  purpose,  or  under 
sucn  circumstances  as  to  be  protected  oy  the  usage  of  the 
trade."  For  this  general  position  Mr.  Arnould  cites  Hafri- 
son  V.  Ellis  (^\  contrasted  with  Pelly  v.  Royal  Exchange 
Assurance  Co.  (*)  and  Brough  v.  Whitmore,  (*)  In  Harri- 
son V.  Ellis  ('),  the  policy  contained  a  memorandum  "  with 
liberty  to  load,  re-load,  exchange,  sell,  or  barter,  all  or 
either,  goods  or  property  on  the  coasts  of  Africa  and  African 
islands,  and  witn  any  vessels,  boats,  factories,  and  canoes, 
&c.,  without  being  deemed  a  deviation,"  and  the  court  held 
that  there  was  notning  in  the  language  to  indicate  an  inten- 
tion to  extend  the  policy  to  a  terrene  risk.  So  here,  there 
is  nothing  in  this  policy  to  show  that  a  terrene  risk  was  in- 
tended to  be  covered.  The  voyage  contemplated  was  from 
Japan  or  Shanghai  to  London. 

[Brett,  J.    Via  Marseilles.] 

The  voyage  or  transit  contemplated  might  have  been  per- 
formed without  any  land  journey ;  the  memorandum  was 
inserted  merely  for  the  purpose  of  rendering  the  assured 
irresjjonsible  for  a  deviation  if  they  elected  that  mode  of 
transit. 

[Brett,  J.  The  question  is  whether  it  does  not  make  the 
journey  from  Marseilles  to  Boulogne  part  of  the  voyage. 

BoviLL,  C.J.  Whether  the  goods  came  by  way  of  Mar- 
seilles or  Southampton,  they  must  come  part  of  the  way 
overland.] 

That  may  be ;  but  they  might  have  come  by  the  Mercantile 
Trading  Company  of  Liverpool,  and  so  all  the  way  by  sea. 

0)  3  Bing.,  N.C.,  266.  (»)  1  Bnrr.,  841. 

O  7  E.  <t  B  ,  405;  26  L.  J.  (Q.B.),  239.  (*)  4  T.  R.,  206. 
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There  would  be  no  deviation,  if  the  goods  came  overland 
from  Suez  to  Alexandria ;  but  they  would  not  be  covered 
during  that  transit  bj  this  policy. 

[Brett,  J.    That  is  precisely  the  same  question.] 

Then,  has  there  been  any  loss  at  all  ?  The  goods  arrived 
in  *safetv  in  Paris  in  charge  of  the  carriers  appointed  [659 
by  the  plaintiffs.  They  always  remained  at  tne  disposal  of 
the  plamtiflfs,  though  it  was  uncertain  from  day  to  day  when 
they  could  pursue  the  voyage.  They  continued  there  only 
because  it  was  inconvenient  to  remove  them.  It  was  the 
same  as  if  the  ship  was  wind-bound.  A  mere  retardation  of 
the  adventure,  the  goods  not  being  of  a  perishable  nature, 
does  not  constitute  a  loss  by  a  pern  insured  against :  Hunt 
V.  Royal  Exchange  Assurance  (*) ;  Anderson  v.  Wallis,  (') 
Then,  as  to  the  exception  df  restraint  of  princes :  There  is  a 
wide  distinction  between  an  ordinary  contract  with  an  ex- 
ception of  this  sort,  and  a  contract  oi  insurance : .  Oeipel  v. 
Smith.  (')  In  marine  policies,  the  proximate  cause  of  loss 
only,  and  not  the  remote  cause,  is  regarded:  Barker  v. 
Blokes  (*) ;  Forster  v.  Christie  {^\ ;  Taylor  v.  Dunbar.  (•) 
The  exception  of  restraint  of  princes  has  never,  been  ex- 
tended to  blockade.  In  Hadkinson  v.  Jiobinson{^\  Lord 
Alvanley  says :  "The  policjr  includes  capture  and  detention 
of  princes ;  and  any  loss  which  necessarily  arises  from  such 
acts  is  a  loss  within  the  policy.  But  4t  has  appeared  to  me 
that,  where  underwriters  have  insured  against  capture  and 
restraint  of  princes,  and  the  captain,  learning  that  if  he  enter 
the  port  of  his  destination  the  vessel  will  be  lost  by  confisca- 
tion, avoids  that  port,  whereby  the  object  of  the  voyage  is 
defeated,  such  circumstances  do  not  amount  to  a  peril  ope- 
rating to  the  total  destruction  of  the  thing  insured."  Em- 
bargo is  entirely  distinct  from  blockade ;  it  is  a  hostile  act 
of  the  rulers  at  the  port. 

[Brett,  J.  "  Seizure"  is  a  taking  possession  of  goods  for 
the  purpose  of  confiscating  them.  "Arrest"  is  a  taking 
with  the  intention  of  restoring  them  at  one  time  or  other. 
"Restraint"  is  the  preventing  the  goods  from  being  got 
away,  without  laying  hands  upon  them.  Is  there  any  real 
distinction  between  blockade  and  the  state  of  siege  occur- 
ring iu  this  case  ?] 

There  is  no  analogy  between  a  land  siege  and  a  state  of 
naval  blockade.     "An  embargo,"  says  Mr.  Arnould,  vol.  2, 

(>)  6  M.  <fe  S.,  47.  (^)  11  East,  206. 

0  2  M.  A  S.,  240.  (•)  Law  Rep.,  4  C.P.,  206. 

(»)  Law  Rep.,  7  Q.B.,  404.  (')  3  B.  A  P.,  388,  at  p.  892. 

{*)  9  East,  288. 

7  Eng.  Rep.]  27 
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p.  700,  4th  ed.,  "is  an  order  of  government  (generally,  but 
660]  not  always,  issued  in  *contemplation  of  hostilities,) 
prohibiting  the  departure  of  ships  or  ffoods  from  some  or 
all  of  the  ports  within  its  dominions.  With  respect  to 
blockade,  Wheaton  (International  I^w,  2ded.,  p.  843)  says: 
* '  Where  goods  were  sent  into  a  blockaded  port  before  the 
commencement  of  the  blockade,  but  re-shipped  hy  order 
of  the  neutral  proprietor,  as  found  unsaleable  during  the 
blockade,  they  were  held  entitled  to  restitution.  For  the 
same  rule  which  permits  neutrals  to  withdraw  their  vessels 
from  a  blockaded  port  extends  also,  with  equal  justice,  to 
merchandise  sent  in  before  the  blockade,  and  withdrawn  bona 
fide  by  the  neutral  proprietor :"  The  Potsdam  (*) ;  Olivera 
V.  Union  Insurance  Co,  (").  The  difficulty  or  impossibility 
of  removal  of  the  goods  here  arose,  not  from  any  hostile 
intervention  of  either  of  the  belligerents,  but  was  occa- 
sioned by  the  state  of  things  existing  outside  of  Paris. 

Fields  Q.C.,  in  reply.  This  is  not  a  mere  marine  policy. 
The  transit  contemplated  was  to  be  performed  partly  by  land 
and  partly  by  sea;  and  the  insurance  was  to  continue 
throughout  the  whole  of  that  journey,  and  untU  the  goods 
''  shomd  arrive  at  as  above."  It  distinctly  covers  the  whole 
journey  from  Shanghai  to  London  via  Marseilles  :  BoeJim  v. 
Combe  (').  What  else,  as  Lord  EUenborough  asked  in  that 
case,  could  the  assured  mean  to  insure?  Wheaton,  at 
p.  819,  places  siege  and  blockade  in  the  same  category. 
''Another  exception,"  he  says,  "to  the  general  freedom  of 
neutral  commerce  in  time  of  war  is  to  be  found  in  the  trade 
to  ports  or  places  besieged  or  blockaded  by  one  of  the  bel- 
ligerent powers.  Thus,  Grotius  (*)  forbids  the  carrying 
anything  to  besieged  or  blockaded  places,  'if  it  might  impede 
the  execution  of  the  belligerent's  lawful  designs,  and  if  the 
carriers  might  have  known  of  the  siege  or  blockade ;  as  in 
the  case  of  a  town  actually  invested,  or  a  port  closely  block- 
aded, and  when  a  surrender  or  peace  is  already  expected  to 
take  place.' "  Chief  Justice  Marshall,  delivering  the  judg- 
ment of  the  Supreme  Court  of  the  United  States  in  Otivera 
V.  tfnion  Insurance  Co,  ('),  says:  "If  a  blockade  be  a 
'restraint,'  the  insured  are  protected  against  it,  although  it 
be  neither  an  'arrest'  nor  a  'detainment.'  What,  tnen, 
661]  according  to  common  ^understanding,  is  the  meaning  of 
the  term  '  restraint  V  Does  it  imply  that  the  limitation,  restric- 
tion, or  confinement  must  be  imposed  by  those  who  are  in 

(')  4  C.  Rob.  Rep.,  89.  (*)  De  Jur.  Bel.  ac,  Pac.  lib.  iii,  c.  1, 

C^)  3  Wheaton's  Rep.,  183.  g  5,  n.  3. 

(^)  2  M,  &  S.,  172.  C)  3  Wbeaton's  Rep..  183,  189. 
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possession  of  the  person  or  thing  which  is  limited,  restricted, 
or  confined  1  or  is  the  term  satisfied  by  a  restriction  created 
by  the  application  of  external  force?  If,  for  example,  a 
town  be  oesieged  and  the  inhabitants  confined  within  its 
walls  by  the  besieging  army,  if  in  attempting  to  come  out 
they  are  forced  back,  would  it  be  inaccurate  to  say  they  are 
restrained  within  these  limits  ?  The  court  believes  it  would 
not ;  and,  if  it  would  not,  then  with  equal  propriety  may  it  be 
said,  when  a  port  is  blockaded,  that  the  vessels  within  are 
confined  or  restrained  from  coming  out.  The  blockade  force 
is  not  in  possession  of  the  vessels  inclosed  in  the  harbor,  but 
it  acts  upon  and  restrains  them.  It  is  a  vis  major  applied 
directly  and  effectually  to  them,  which  prevents  them  from 
coming  out  of  port.  This  appears  to  the  court  to  be,  in  cor- 
rect language,  a  '  restraint'  of  the  power  imposing  the  block- 
ade ;  and,  when  a  vessel  attempting  to  come  out  is  boarded 
and  turned  back,  this  restraining  force  is  practically  applied 
to  such  vessel." 

g~JBETT,  J.  That  seems  to  be  exactly  to  the  point.] 
ost  of  the  cases  relied  on  for  the  deiendants  are  decisions 
upon  charterparties.  The  doctrine  of  Geipel  v.  Smith  (*)  is 
carried  out  in  the  cases  of  The  Heinrich  (*),  The  San 
Roman  ('),  and  The  Express  (*).  The  assured  is  clearly 
restrained  from  carrying  on  the  adventure,  when  he  is  pre- 
vented from  getting  the  goods  to  carry.  The  distinction 
between  a  mere  retardation  and  the  loss  of  the  voyage  is 
well  illustrated  by  Roux  v.  Salvador  ('). 

[BoviLL,  C.J.  In  Boehm  v.  Combe  Q  it  seems  to  have 
been  assumed  that  the  risk  was  coverea  by  the  policy.  It 
was  not  contended  that  the  policy  did  not  apply  to  the  land 
part  of  the  voyage.] 

BoviLL,  C.J.  I  cannot  entertain  the  least  doubt  that  the 
object  of  the  plaintiflFs  in  effecting  these  policies  was  to  cover 
the  ffoods  from  the  time  of  their  departure  from  Shanghai 
untu  they  should  *have  arrived  at  the  terminus  of  the  [662 
journey,  viz.,  London,  and  that  their  general  intention 
was  that  the  policies  should  cover  all  risks  during  such 
transit  as  well  by  land  as  by  water.  But  the  question  is 
whether  that  intention  has  been  expressed  by  the  terms  in 
which  the  policies  are  framed.  That  must  depend  mainly 
upon  the  policies  themselves;  but,  at  the  same  time,  in 
order  to  ascertain  to  what  the  words  of  the  policies  were  in- 
tended to  apply,  we  must  not  forget  what  was  the  usual 


(»)  Law  Rep.,  7  Q.  B.,  404. 
(')  Low  Rep.,  8  A.  <fc  E.,  424. 
(»)  Law  Rep.,  8  A.  ds  E.,  688. 


(*)  Law  Rep..  8  A.  A  E.,  697. 
(*)  8  Binpr.,  N,  C,  266. 
(«)  2  M.  <k  S.,  172. 
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course  of  business  in  such  transactions.  The  course  of  busi- 
ness, as  stated  in  par.  12  of  the  special  case  was  this, — 
"Goods  were  never,  in  the  ordinary  course  of  business, 
carried  from  China,  Japan,  or  India  to  London  via  Mar- 
seilles, except  by  the  Messageries  Imperiales;  and  that 
company  always  sent  such  goods  overland  through  Prance, 
that  is  to  say,  by  the  Lyons  railway  from  Marseilles  to  Paris, 
and  thence  by  the  Northern  railway  to  Boulogne,  and  thence 
to  London."  Then  there  is  this  further  statement, — "  It  was 
well  known  among  underwriters  that  goods  sent  from  China, 
Japan,  or  India  to  London  via  Marseilles,  were  always  sent 
overland  through  Prance."  It  was  further  admitted  on  the 
argument,  though  there  is  no  statement  to  that  effect  in  the 
special  case,  that  silk  sent  to  London  via  Southampton 
would  in  the  ordinary  course  of  business  pass  by^  railway 
from  Southampton  to  London ;  and  it  must  be  assumed  that 
this  also  was  well  known  among  underwriters.  Now,  what 
are  the  terms  of  these  policies  ?  The  statement  is  that  the 
plaintiffs  '*  caused  themselves  to  be  insured,  lost  or  not  lost, 
at  and  from  Japan  and  [or]  Shanghai  to  Marseilles,  and 
[or]  Leghorn  and  [or]  London  via  Marseilles  and  [or] 
Southampton,  and  whilst  remaining  therefor  transit,"  &c. 
What  meaning  are  we  to  attach  to  these  words !  Accord- 
ing to  the  usage,  the  transit  to  London  via  Marseilles 
necessarily  includes  an  overland  journey  through  Prance; 
and  the  statement  in  the  policies  must  be  taken  to  mean 
the  same  as  if  it  had  been  expressly  stated  therein  that 
the  insurance  was  to  protect  the  goods  whilst  on  their  transit 
by  railway  from  Marseilles  to  Paris  and  thence  to  Boulogne, 
or,  if  via  Southampton,  whilsf  passing  by  railway  from 
Southampton  to  London.  The  description,  therefore,  of  the 
entire  voyage  or  journey  clearly  embraces  a  passage  by  land 
as  well  as  by  water.  The  fair  interpretation  of  the  language, 
663]  as  it  seems  to  me,  is,  that  the  *goods  were  intended  to 
be  covered  during  the  entire  transit  from  Shanghai  to  Lon- 
don, whether  by  land  or  by  sea.  Mr.  Day  contended  that 
the  words  "whilst  remaining  there  for  transit"  show  that 
the  policies  were  only  intended  to  cover  the  goods  on  land 
whilst  awaiting  re-shipment  either  at  Marseilles  or  at  South- 
ampton, and  not  any  transit  by  land.  But  I  cannot  adopt 
that  construction.  If  necessary,  I  should  hold  that  those 
words  were  intended  to  cover  the  period  of  detention  for  the 
purpose  of  the  goods  being  forwarded  either  by  land  or  by 
water.  There  is  another  part  of  the  policies  which  shows 
that  the  parties  contemplated  that  a  portion  of  the  voyage 
would  be  performed  on  land,  viz.,  that  which  describes  the 
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voyage  to  be  '*in  the  good  ship  or  vessel  called  the 


steamers  or  steamer  per  overland  or  via  Suez  Canal."  The 
words  "steamers  or  steamer  per  overland"  clearly  indicate 
that  the  goods  are  intended  to  go  overland  during  a  portion 
of  the  journey.  That  seems  to  me  to  confirm  tne  general 
view  which  1  have  expressed :  the  risk  was  to  commence 
with  the  loading  of  the  goods  at  Japan  or  Shanghai,  and  to 
continue  until  tneir  arrival  in  London  by  a  route  partly  by 
water  and  partly  by  land.  And  I  believe  that  policies  of 
this  kind  are  by  no  means  uncommon.  The  land  transit 
from  Marseilles  to  Boulogne  was,  in  my  opinion,  clearly 
contemplated  and  is  covered  by  these  policies. 

Then  arises  the  question  whether,  by  reason  of  what 
occurred  after  the  arrival  of  the  goods  in  Paris,  there  has 
been  a  loss  within  the  terms  of  the  policies.  The  perils 
against  which  the  policies  protect  the  assured  are,  amongst 
others,  "arrests,  restraints,  and  detainmente  of  all  Mngs, 
princes,  and  people,  &c.,  and  all  other  perils,  losses,  and 
misfortunes,  tnat  have  or  shall  come  to  the  hurt,  detriment, 
or  damage  of  the  said  goods  and  merchandises,  or  ship,  &c., 
or  any  part  thereof."  These  latter  words  refer  to  losses 
ejtbsdera  generis  as  those  which  precede  them.  The  goods 
having  arrived  at  Marseilles  on  the  27th  of  August,  1870, 
w^ere  forwarded  in  the  usual  course  by  the  Lyons  railway  to 
Paris,  and  arrived  there  (at  the  station  at  Bercy)  on  the  13th 
of  September.  On  the  10th  of  September  carriage  by  the 
railway  from  Paris  to  Boulogne  became  impossible  in  con- 
sequence of  the  Gterman  armies  having  taken  possession  of 
parts  of  the  railway  and  intercepted  *the  communi-  [664 
cation  ;  and  this  state  of  things  continued  until  after  the  notice 
of  abandonment  and  after  the  commencement  of  this  action. 
The  25th  paragraph  of  the  case  states  that,  "at  the  time 
of  the  arrival  of  the  silks  at  Marseilles,  and  thence  until  and 
after  their  arrival  at  Bercy,  the  German  armies  had  invaded 
and  occupied  a  large  part  of  France,  and  were  a.dvancing 
uj)on  and  gradualTy  surrounding  Paris,  which  state  of 
things  continued  until  the  19th  of  September,  1870,  on  which 
day  thejr  had  completely  invested  the  city."  From  that  dav 
they  entirely  surrounded  and  besieged  Faris,  and  held  mil- 
itary possession  of  all  the  roads  leading  out  of  it,  and  pre- 
vented communication  between  Paris  and  all  other  places ; 
"by  reason  whereof  it  was  impossible  to  remove  the  silks 
from  Paris."  On  the  7th  of  October,  notice  of  abandon- 
ment was  given  to  the  underwriters ;  and  the  question  is 
whether,  under  the  circumstances,  there  was  a  loss  of  the 
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goods  within  the  meanine  of  the  j)olicies, — a  constructive 
total  loss, — so  as  to  entiue  the  plaintiffs  to  abandon. 

No  doubt  the  goods  existed  in  specie  and  uninjured.  It  is 
equally  clear  that,  in  our  law,  a  mere  delay  or  interruption 
of  the  voyage  will  not  give  the  assured  a  claim  against  the 
underwriters,  unless  such  delay  is  caused  by  a  peril  insured 
against,  and  the  voyage  or  adventure  is  thereby  altogether 
frustrated.  The  question  therefore  is,  whether  there  has 
been  such  a  loss  in  this  case.  On  the  part  of  the  plaintiffs  it 
is  contended  that  there  was  a  restraint  oy  the  German  armies 
surrounding  Paris  and  making  it  impossible  to  remove  the 
goods,  and  so  a  loss  within  the  terms  of  the  policies.  For 
the  defendant  it  is  contended  that  the  circumstances  show  a 
mere  delay,  which  by  our  law  gives  no  claim  against  the 
underwriters :  there  must  be  a  loss  by  a  peril  insured  against. 
What  is  the  effect  of  a  state  of  siege  such  as  existed  here  ? 
It  is  said  that  a  siege  differs  from  a  blockade,  and  that  the 
principles  of  law  applicable  to  the  one  are  not  applicable  to 
the  other.  The  American  courts,  it  seems,  have  treated  the 
case  of  a  vessel  kept  within  a  blockaded  port  as  being  pre- 
cisely within  the  same  principle  as  goods  detained  witnin  a 
besieged  town,  and  have  considered  the  latter  as  being 
a  fortiori  a  restraint  of  princes.  Siege  and  blockade  are 
also  placed  upon  the  same  footing  in  this  respect  by  Grotius 
665 J  and  by  W  heaton  ;  and  I  certainly  see  no  ^difference  be- 
tween them  for  the  purpose  of  a  claim  upon  a  policy,  or 
between  a  blockade  and  an  embargo,  so  far  as  regards  the 
question  of  restraint  of  princes.  There  are  numerous  cases 
in  which  the  question  has  arisen  whether  a  blockade  was  a 
restraint  of  princes ;  but  all  of  them  were  cases  where  the 
ship  or  the  goods  had  been  prevented  from  entering  the 
blockaded  port ;  and  the  answer  was  that  there  was  no  such 
restraint,  the  immediate  cause  of  their  not  entering  being 
the  desire  of  the  assured  not  to  encounter  the  risk  of  the 
blockade.  Whenever  the  question  may  arise  when  the  ship 
or  the  goods  were  within  the  blockaded  port,  Oeipel  v. 
Smith  (*)  would,  as  it  seems  to  me,  be  a  distinct  authority. 
It  is  true  that  the  question  there  arose  upon  a  charterparty, 
— whether  the  defendant  was  justified  in  putting  an  end  to 
the  contract  by  reason  of  the  blockade  of  the  port  of  dis- 
.  charge :  but  it  became  important  to  consider  whether  or  not 
a  blockade  was  a  restraint  of  princes;  and  Cockburn,  C.J., 
thus  deals  with  that  question  ( ) :  "  Is  a  blockade  a  resti-aint 
of  princes  ?  I  think  it  is.  It  is  an  act  of  a  sovereign  state 
or  power;  and  it  is  a  restraint,  provided  the  blockade  is 

(^)  Law  Rep.,  7  Q.B.,  404.  («)  Law  Rep.,  7  Q.B.  410. 


YoLTIIT.]  TRINITY  TERM,  XXXVI  VICT.  215 

Rodocanaehi  v.  Elliott  1878 

effective ;  and  in  the  eye  of  the  law  a  blockade  is  effective  if 
the  enemy's  ships  are  in  such  numbers  and  position  as  to 
render  the  running  of  the  blockade  a  matter  of  danger, 
although  some  vessels  may  succeed  in  getting  through.  In 
such  a  case,  the  obstacle  arises  from  an  act  of  the  state  of 
one  of  the  belligerent  sovereigns,  and  consequently  consti- 
tutes a  restraint  of  princes.  The  case,  therefore,  is  brought 
within  the  exception  in  the  charterparty."  And  Black- 
burn, J.,  says  (*) :  ''I  am  unable  to  see  why  this  is  not  a 
restraint  of  princes.  It  is  clearly  a  restraint  by  the  then 
Emperor  of  tne  French  preventing  the  cargo  from  being  car- 
ried on  to  Hamburg."  It  is  assumed  throughout  the  case 
that,  if  the  vessel  had  been  within  the  blockSded  port,  her 
detention  there  would  have  amounted  to  a  restraint  of 

Srinces.  Forster  v.  Christie  (')  has  also  been  cited.  The 
ecision  there  was  that  the  mere  circumstance  of  the  master 
being  deterred  from  continuing  the  voyage  from  fear  of  a 
blockade  did  not  constitute  a  restraint  of  princes ;  but  the 
whole  argument  assumes  that,  if  the  vessel  nad  been  within 
the  blockaded  port,  *the  decision  must  harve  been  [666 
otherwise.  Mr.  Day  has  contended  that  the  words  "re- 
straint of  princes' '  in  a  charteiyarty  must  receive  a  different 
construction  from  that  which  tney  would  receive  in  a  policv 
of  insurance.  I  am  not,  however,  aware  of  any  such 
distinction  having  ever  been  made;  nor  do  I  see  upon 
what  principle  it  can  be  rested. 

So  stands  the  law  upon  this  subject  in  our  courts.  How 
has  it  been  dealt  with  in  the  courts  of  America  ?  There  is  a 
very  important  decision  of  Olivera  v.  Union  Insurance 
Company  ("),  which  I  believe  has  been  recognized  and  acted 
upon  ever  since,  where  the  distinction  suggested  between 
siege  and  blockade  was  repudiated.  The  judgment  of  the 
Supreme  Court  in  that  case,  as  delivered  by  Marshall,  C.J., 
contains  this  passage  :  "  What,  then,  according  to  common 
understanding,  is  the  meaning  of  the  term  '  restraint  V  Does 
it  imply  that  the  limitation,  restriction,  or  confinement  must 
be  imposed  by  those  who  are  in  possession  of  the  person  or 
thing  which  is  limited,  restricted,  or  confined  ?  or  is  the  term 
satisfied  by  a  restriction  by  the  application  of  external 
force  ?  If,  for  example,  a  town  be  besieged  and  the  inhabi- 
tants confined  within  its  walls  by  the  besieging  army,  if,  in 
attempting  to  come  out,  they  are  forced  back,  would  it  be 
inaccurate  to  sav  that  they  are  restrained  within  those  lim- 
its ?    The  court  believes  it  would  not."     It  seems  to  me  that 

0)  Law  Rep.,  7  Q.B.,  at  p.  412.  («)  11  East,  206. 

(•"»)  3  Wheaton's  Rep.,  183. 
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those  observations  are  precisely  applicable  to  the  present 
case,  and  I  entirely  concur  in  tnem.  The  case  shows  that 
exterior  force  was  applied  to  prevent  the  progress  of  these 
goods  to  their  destination.  Were  the  owners,  then,  entitled 
to  give  notice  of  abandonment  to  the  insurers  ?  It  is  true,  it 
is  not  a  case  of  actual  capture,  where  there  is  no  hope  of  the 
recovery  of  the  goods.  It  seems  rather  to  fall  within  the 
category  of  an  embargo  or  of  goods  detained  in  a  blockaded 
port, — something  in  the  nature  of  a  hostile  detention  or  re- 
straint by  a  competent  authority.  What,  then,  is  the  law 
applicable  to  sucn  a  state  of  things  ?  ImGoss  v.  Withers  (*), 
Lord  Mansfield  says :  "I  cannot  find  a  single  book,  ancient  or 
modern,  which  does  not  say  that,  '  in  case  of  a  ship  being  tak- 
en, the  insured  may  demand  as  for  a  total  loss,  and  abandon.' 
And  what  proves  the  proposition  most  strongly  is,  that,  by 
667]  the  general  law,  lie  may  abandon  *in  the  case  merely 
of  an  arrest,  on  an  embargo,  by  a  prince  not  an  enemy. 
Positive  regulations  in  different  countries  have  fixed  a  pre- 
cise time  before  the  insured  should  be  at  liberty  to  abandon 
in  that  case.  The  fixing  a  precise  time  proves  the  general 
principle."  Rotch  v.  Bdie  C)  is  an  autnority  to  the  same 
effect.  We  have  no  fixed  time  in  our  law  for  the  giving  of 
notice  of  abandonment ;  but  it  must  be  given  within  a  rea- 
sonable time,  regard  being  had  to  the  nature  and  circum- 
stances of  each  case.  Subject  to  that,  and  to  there  being  in 
this  case  a  "restraint  of  princes,"  it  seems  to  me  that  tlie 
assured  had  a  right  to  abandon  thegoods  to  the  underwriters, 
provided  that  notice  was  given  in  due  time.  No  question  is 
raised  here  as  to  the  time  at  which  the  notice  of  abandon- 
ment was  given  ;  nor  do  I  think  any  such  question  could 
have  been  raised.  The  risk,  therefore,  being  one  which,  as 
it  seems  to  me,  was  covered  by  the  policies,  and  the  circum- 
stances disclosed  in  the  case  amounting  to  a  restraint  of 
princes,  I  am  of  opinion  that  our  judgment  should  be  for 
the  plaintiffs. 

Keating,  J.  I  am  of  the  same  opinion.  If  our  decision 
in  this  case  had  rested  exclusively^  upon  the  terms  of  the 
policies,  I  should  have  desired  time  to  consider  whether 
they  were  not  confined  to  marine  risks.  But,  coupled  with 
the  findings  in  the  special  case,  I  am  of  opinion  that  it  was 
the  intention  of  all  parties  that  they  should  extend  to  cover 
the  risk  in  question, — a  terrene  risK.  It  was  evidently  con- 
templated that  the  goods  insured  should  be  sent  from  Mar- 
seilles across  France  to  Boulogne,  and  thence  to  London; 
and,  coupled  with  the  findings,  the  policies  were  intended 

0)  2  Burr.,  683,  696.  (»)  6  T,  R.,  413. 


Vol  Vm.]  TRDOTY  TERM,  XXXVI  VICT.  217 

Rodoconachi  y.  Elliott.  1878 

to  include  all  risks  on  the  land  portion  of  the  journey.  It 
was  well  known  to  all  parties  that  the  ordinarv  mode  of  car- 
rving  silks  from  Shanghai  to  London  was  by  that  route.  If, 
then,  land  risks  on  that  part  of  the  transit  were  within  the 

Folicies,  was  there  a  loss  such  as  to  justify  an  abandonment  ? 
a^ree  with  my  lord  that  there  is  a  close  analogy  between 
a  sie^e  of  a  town  and  a  blockade  of  a  port.  There  are  few 
English  cases  to  be  found  of  English  goods  blockaded  in  a 
foreign  port ;  but  there  are  several  cases  where  the  auestion 
has  arisen  as  to  goods  which  were  prevented  by  a  blockade 
from  getting  in.  It  seems  to  me  that  goods  which  *are  [668 
within  a  besieged  or  a  blockaded  town  or  port,  stand  precisely 
in  the  same  position  as  goods  detained  under  an  embargo. 
It  is  true  that,  in  the  one  case  the  detention  is  the  act  of  the 
sovereign  of  the  state  in  which  the  goods  are,  and  in  the 
other  it  is  the  act  of  the  enemy.    But  in  both  a  restraint  is 

¥  laced  upon  the  owner  of  the  goods  by  a  sovereign  power, 
hat  is  precisely  this  case.  It  is  found  that  it  was  impossi- 
ble, in  consequence  of  the  German  armies  having  closely 
invested  Paris,  to  remove  the  silks  from  the  railway  station 
there.  I  apprehend  that  was  a  loss  which  was  covered  by 
these  policies.  The  goods  were  for  an  indefinite  time  lost  to 
the  assured.  If,  therefore,  the  case  of  a  besieged  town  is 
analogous  to  that  of  a  blockaded  port,  as  I  thiuk  it  is,  the 
assured  were  clearly  entitled  to  abandon. 

Brett,  J.  I  also  am  of  opinion  that  the  policies  in  ques- 
tion cover  the  land  transit  from  Marseilles  to  Paris,  because 
by  the  words  of  the  policies  the  land  portion  of  the  transit 
is  made  part  of  the  voyage  insured.  A  policy  of  insurance 
is  to  be  construed  like  any  other  contract.  The  ordinary 
form  of  a  marine  policy  has  received  a  construction  in  nu- 
merous decisions  of  the  courts.  The  same  rules  cannot  be 
applied  exactly  to  a  policy  in  an  extraordinary  form ;  but 
those  rules  of  construction  must  be  applied  as  far  as  the 
circumstances  of  the  case  will  admit  oi  their  application. 
All  policies  are  framed  in  a  somewhat  similar  manner.  First, 
they  describe  the  vovage  insured ;  and  the  duration  of  the 
risk  is  made  applicable  to  that  voyage :  and  then  the  risks 
intended  to  be  covered  by  the  policy  are  enumerated.  The 
course  of  the  vovage  as  described  in  these  policies  is,  "from 
Japan  and  [or]  Shanghai  to  Marseilles  and  [or]  Leghorn  and 
[or]  London  via  Marseilles  and  [or]  Southampton,  and  whilst 
remaining  there  for  transit,  with  leave  to  call  at  any  ports  or 
places  in  or  out  of  the  wav  for  all  purposes,  including  all 
risks  of  craft  to  and  from  the  steamers,  each  lighter  or  craft 
to  be  considered  as  separately  insured,  upon  any  kind  of 
7Eng.  Rep.]  28 
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goods,  &c.,  in  the  good  ship,  &c.,  steamers  or  steamer,  per 
overland,  or  via  Suez  Canal,"  &c.  Taken  by  themselves, 
these  words  would  not  completely  describe  the  nature  of  the 
intended  voyage.  To  explain  their  meaning  recourse  must 
669]  be  had  to  the  known  and  *usual  course  of  business. 
The  special  case  therefore  finds,  in  par.  12,  as  follows: 
"Goods  wei;e  never,  in  the  ordinary  course  of  business,  car- 
ried from  China,  Japan,  or  India,  to  London  via  Marseilles, 
except  by  the  Messageries  Imperiales ;  and  that  company 
always  sent  such  goods  overland  through  France,  that  is  to 
say,  by  the  Lyons  railway  from  Marseilles  to  Paris,  and 
thence  by  the  Northern  railway  to  Boulogne,  and  thence  to 
London.  It  was  well  known  among  underwriters  that  goods 
sent  from  China,  Japan,  or  India,  to  London  via  Marseilles, 
were  always  sent  overland  through  France."  It  was,  there- 
fore, manifestly  contemplated  by  all  parties  that  the  land 
transit  from  Marseilles  to  Boulogne  should  form  part  of  the 
voyage  insured.  The  voyage  which  the  assured  intended  to 
insure,  and  the  risks  of  which  the  underwriters  were  con- 
tented to  accept,  were,  I  apprehend,  the  ordinary  voyage 
from  Shanghai  to  London,  with  the  ordinary  stoppages,  and 
to  be  performed  in  the  ordinary  manner,  involving  interrup- 
tions of  the  journey  at  different  times  and  places.  The  goods 
are  to  be  covered  whilst  on  board  several  steamers,  including 
all  risks  of  craft  to  and  from  the  steamers,  whilst  remaining 
at  Marseilles  or  Southampton  for  transit,  and  during  the 
transit  by  land  from  either  of  those  T)laces  to  London.  J^elly 
V.  Royal  Exchange  Assurance  Co.  (*),  Brough  v.  Whit- 
more  ('),  and  Boehm  v.  Cornb  ("),  are  authorities  to  show  that 
the  transit  by  land  is  covered  by  the  policy  where  it  is  dis- 
tinctly made  part  of  the  voyage  insured.  Upon  these  au- 
thorities, and  upon  the  construction  of  these  policies,  I  am 
clearly  of  opimon  that  the  transit  overland  from  Marseilles 
to  London  was  part  of  the  voyage  intended  to  be  insured, 
and  that  there  is  no  difficulty  in  adapting  the  words  "used  to 
the  voyage  insured,  and,  if  so,  that  the  duration  of  the  risk 
must  be  made  applicable  to  that  voyage. 

If,  then,  the  land  portion  of  the  voyage  was  covered  by 
these  policies,  the  next  question  is  whether  there  has  been  a 
loss  by  a  peril  insured  against.  I  am  of  opinion  that  there 
was  a  loss  by  reason  of  a  "restraint  of  prices."  It  has  been 
contended  on  the  part  of  the  plaintiffs  that  goods  within  a 
besieged  town  stand  in  a  similar  position  in  this  respect  with 
goods  in  a  blockaded  port,  which  have  been  held  to  De  within 

(')  1  Kurr,  341.  (»)  2  M.  A  S.,  172. 
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the  words  "restraint  of  princes."  I  think  that  the  Ameri- 
can ca^es,  with  the  single  exception  of  *  Oliver  a  v.  [670 
Union  Iiuurance  Co,  (*},  do  not  afford  us  any  assistance. 
By  the  American  law,  retardation  is  a  loss  within  the  policv. 
Our  law  differs  in  that  respect,  upon  this  ground,  that,  if  the 
master  of  the  ship,  of  his  own  accord,  or  m  obedience  to  the 
orders  of  the  oflScers  of  the  queen,  abstains  froi^  entering  a 
blockaded  port,  the  causa  proodma  is  not  the  blockade,  but 
the  voluntary  act  of  the  master.  But  no  English  case  has 
yet  decided  that,  where  the  ship  or  goods  are  detained  within 
the  blockaded  port,  that  would  not  be  a  case  falling  within 
the  words  "  restraint  of  princes."  It  is  clear  that  this  is  not 
a  case  of  capture.  Capture  means  the  hostile  seizure  of  goods 
with  intent  to  deprive  the  owner  of  them.  Nor  is  it  an  ar- 
rest, to  constitute  which  our  law  (except  in  the  case  of  a 
blockade,  where  they  are  within  the  blockaded  port),  requires 
that  the  goods  should  be  actually  seized  and  taken  out  of 
the  possession  of  the  owner. ,  There  remain  then  the  words 
'^restraints  and  detainments  of  all  kings,  princes,  and  peo- 
ple." Now,  we  must  apply  here  the  ordinary  rule  of 
construction,  which  is,  where  different  words  are  used  in  a 
document,  to  give  its  appropriate  meaning,  if  possible,  to 
each  of  them.  Now,  I  apprehend  that  goods  are  restrained 
or  detained  where  they  are  by  the  application  of  a  hostile 
force  prevented  from  being  carried  to  their  destination.  That 
that  applies  to  embargo  there  seems  to  me  to  be  no  doubt ;  and 
there  is  equally,  in  my  opinion,  no  doubt  that  it  applies  to 
blockade :  in  both  it  is  intended  that  the  ship  or  goods  shall 
not  be  removed.  The  judgment  of  Marshall,  C.J.,  in  Olivera 
V.  Union  Insurance  Go.  (*^,  seems  to  me  to  be  a  strong  au- 
thority, for  the  interpretation  we  are  now  putting  upon  ' '  re- 
straints of  princes"  in  an  ordinary  policy.  The  goods  are 
as  much  practically  restrained,  and  equally  lost  to  the  owner, 
when  in  a  besieged  town,  as  if  they  were  in  a  blockaded 
port.  The  case  last  cited,  and  the  passage  referred  to  in 
Wheaton's  International  Law,  2d  ed.',  p.  819,  satisfied  my 
mind  that  goods  hostilely  detained  in  a  besieged  city  or  town 
fall  within  the  words  "restraint  of  princes."  Wnat,  then, 
is  the  amount  of  the  loss  which  the  assured  have  sustained  ? 
Inasmuch  as  no  one  could  tell  what  would  be  the  extent  of 
the  restraint,  I  think  they,  were  entitled  to  give  notice  of 
abandonment,  and  to  claim  for  a  total  loss. 

*Grove,  J.  I  am  of  the  same  opinion.  Upon  the  [671 
first  point,  which  appeared  to  me  not  to  be  an  arguable 
one,  it  was  said  that  the  silks  might  have  been  brought  via 

(»)  8  Wheaton's  Rep.,  183. 
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Marseilles  to  London  by  sea.  But  these  policies  manifestly 
contemplated  that  the  voyage  should  be  performed  in  the 
ordinary  manner,  partly  bv  land  transit  and  partly  by  sea. 
Mr.  Day  contended-  that  tne  whole  language  of  the  jmlicy 
had  relation  throughout  to  maritime  risks.  The  general 
words  which  he  relied  on  are  no  doubt  copied  from  an  old 
form  of  sea^  policy.  But  the  real  question  is,  what  was  the 
voyage  intended  to  be  insured.  It  was  from  Japan  or  Shang- 
hai to  (among  other  places]  London  via  Marseilles ;  and  the 
statements  in  par.  12  of  tne  case  show  that  the  usual  and 
known  course  of  business  was  (and  indeed  the  only  course 
where  goods  were  brought  from  the  east  by  steamers  of  the 
Messageries  Imperiales),  to  perform  a  part  of  the  transit,  viz., 
from  Marseilles  to  Paris  and  from  Paris  to  Boulogne,  over- 
land. If  the  parties  had  intended  the  policies  to  be  strictly 
marine  policies,  they  would  naturally  have  excepted  that 
portion  of  the  journey.  I  agree  with  the  rest  of  the  court 
that  the  manifest  intention  was  to  cover  the  whole  voyage 
from  Japan  or  Shanghai  to  London. 

Then,  was  the  detention  of  the  goods  in  Paris  a  **  restraint 
of  princes  ?"  But  for  the  cases  in  our  courts  where  the  dis- 
tinction is  drawn  between  goods  which  are  detained  in  a 
blockaded  port  and  goods  which  are  prevented  from  enter- 
ing, there  would  not  have  been  much  room  for  doubt.  One 
can  easily  see  why  the  latter  should  not  be  construed  as  a 
case  of  restraint.  It  is  more  like  an  injunction.  But,  where 
goods  ars  shut  up  and  cannot  be  got  out,  I  am  at  a  loss  to 
see  how  it  can  be  said  that  they  are  not  subjected  to  restraint. 
The  authority  of  Grrotius  and  of  Wheaton  shows  clearly  that 
a  siege  is  even  a  more  effective  restraint  than  a  blockade. 
There  is  always  a  chance  of  successfully  running  a  blockade. 
But  the  special  case  finds  not  only  that  the  siege  of  Paris 
was  eflfective  and  the  investiture  complete,  but  that  it  was 
"impossible  to  remove  the  silks  from  Paris."  The  only 
other  question  is,  whether  this  was  such  a  loss  as  to  justify 
a  notice  of  abandonment.  The  loss  or  destruction  of  species 
could  not  have  been  intended  by  this  provision  against  re- 
straint of  princes.  Restraint  involves  the  idea  that  the  goods 
672]  remain  undamaged.  What  greater  loss  can  an  *assured 
sustain  than  the  detention  of  the  thing  insured  for  a  consid- 
erable and  indefinite  time  by  a  hostile  power  ?  I  think  the 
plaintiffs  were  entitled  to  abandon,  and  to  recover  as  for  a 
total  loss. 

Jud,gment  for  the  plaintiffs. 

Attorneys  for  plaintiffs :  MaTkby  &  Tarry, 
Attorneys  for  defendant :    Waltons^  Bubb^  &  Walton. 
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[Law  Keports,  8  Common  Pleas,  679.] 
July  1,  1878. 

*TuLLY  and  another  v.  Teeby.  [679 

Shippinff—BiU  of  La/ixn^ — "  QuanUty  and  QwUUy  unknown." 

Tbe  defendant  chartered  the  ship  Ayoca  to  carry  a  cargo  of  grain  from  Ibraila  to 
a  port  in  the  United  Kingdom  for  a  freight  of  "  7«.  per  imperial  quarter  delivered  ;* 
and  the  charterparty  provided  that,  in  the  event  of  the  cargo  or  any  part  thereof  be- 
ing delivered  in  a  damaged  or  heated  condition,  the  freight  should  be  payable  "  on 
the  invoice  quantity  taken  on  board  as  per  bill  of  lading,  or  half  freight  upon  the 
damaged  or  heated  portion,  at  the  captain's  option."  Under  this  charterparty  1,021 
kilos  of  barley,  equal  to  2,868  imperial  quarters,  were  shipped  at  Ibraila,  and  tlie  cap- 
tain signed  a  bill  of  lading  with  the  following  words  written  at  the  foot,  which  was 
proved  to  be  usual  in  the  srain  carrying  trade, — "Quantity  and  quality  unknown." 

The  Avoca  experienced  Dad  weather  on  her  homeward  voyage;  and  when  she  ar- 
rived at  Ramaeate,  where  the  cargo  was  discharged,  it  was  agreed  that  80  quarters 
of  the  barley  had  been  damaged  by  heating;  and  the  master  claimed  to  be  paid 
freight  on  the  invoice  quantity  taken  on  board : 

Htld^  that  he  was  entitled  to  be  so  paid,  notwithstanding  the  memorandum  at  the 
foot  of  the  bill  of  lading. 

Appeal  from  the  county  court  of  Kent  holden  at  Rams- 
gate. 

The  plaintiflfs,  the  owners  of  the  ship  Avoca,  claimed 
£36  8^.  lid.  for  the  balance  of  freight  due  to  them  from  the 
defendant  on  2368  quarters  of  barley  ex  Avoca,  as  per  bill, 
of  lading.     The  defendant  paid  £6  into  court. 

In  September,  1872,  the  Avoca  was  at  Ibraila,  on  the 
Danube,  and  Messrs.  L.  Mendl  &  Co.^  merchants  at  that 
port,  shipped  on  board  her  a.  cargo  of  barley,  for  which  the 
master  signed  a  bill  of  lading  expressing  that  the  merchants 
had  shipped  on  board  the  Avoca,  then  in  the  port  of  Ibraila, 
and  bound  for  Queenstown  or  Falmouth  for  orders,  as  per 
charterparty  dated  Galatz,  2d  September,  1872,  kilos  1,021, 
Ibraila  measure,  Danubian  barley,  well  *conditioned,  [680 
to  be  delivered  to  the  order  of  Messrs.  F.  Mendl  &  Co.,  of 
London,  on  being  paid  freight  as  per  charterparty.  At  the 
foot  of  the  bill  of  lading  was  written  by  the  master  the  words 
*'  quantity  and  quality  unknown."  ' 

It  is  almost  an  invariable  custom  with  grain  cargoes  for 
the  masters  to  add  those  words  before  their  signature  to  bills 
of  lading  for  their  own  protection,  where,  as  in  this  case, 
they  have  not  kept  account  of  the  cargo  shipped. 

The  charterparty  provided  that  the  freight  should  be  "for 
wheat,  7^.  per  imperial  quarter  delivered,  together  with  £14 
gratuity  to  the  master ;  other  grain,  if  any,  in  proportion. 
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according  to  the  London  Baltic  printed  rates ;"  "  freight  to 
be  paid  in  cash  on  unloading  and  right  delivery  of  the 
cargo."  It  also  contained  the  following, — "It  is  further 
agreed,  that,  should  the  cargo  consist  of  wheat  or  any  other 
kind  of  grain,  in  the  event  of  the  cargo  or  anj  part  thereof 
being  delivered  in  a  damaged  or  heated  condition,  the  freight 
shall  be  pajrable  upon  the  invoice  quantity  taken  on  board 
as  per  the  bill  of  lading,  or  half  freight  upon  the  damaged 
or  heated  portion,  at  the  captain's  option,  provided  no  part 
of  the  cargo  be  thrown  overboard  or  otherwise  disposed  of 
on  the  voyage.  The  charterer*  s  liability  on  this  charter  to 
cease  when  the  cargo  is  shipped,  provided  the  same  is  worth 
the  freight  on  arrival  at  port  of  discharge." 

The  Avoca  sailed  from  Ibraila  with  the  cargo  on  board, 
and  on  her  arrival  at  Falmouth  received  orders  for  Rams- 
gate,  to  which  port  she  proceeded  in  due  course.  No  part 
of  the  cargo  was  thrown  overboard  or  otherwise  disposed  of 
upon  the  voyage. 

F.  Mendl  &  Co.,  the  consignees  mentioned  in  the  bill  of 
lading,  are  the  London  house  of  L.  Mendl  &  Co.  The  cargo 
was  sold  bv  the  consignees  upon  the  London  market,  and 
ultimately  bought  by  the  defendant  at  a  rate  per  quarter, 
cost,  freight,  and  insurance ;  and  the  bill  of  lading  was  in- 
dorsed to  him  in  due  course.  He  also  received  a  copy  of 
the  charter  and  the  documents  and  invoices  of  the  cargo 
usual  upon  such  a  sale. 

On  the  arrival  of  the  Avoca  at  Ramsgate,  the  defendant 
presented  the  indorsed  bill  of  lading,  and  required  delivery 
of  the  cargo. 

The  Avoca  had  experienced  bad  weather  upon  the  voy- 
681]  age ;  and  *the  master  had  reason  to  believe  that  some 
of  the  cargo  would  be  heated ;  and  he  gave  notice  to  the 
defendant  that  he  exercised  his  option  in  that  behalf,  and 
required  freight  to*be  paid  upon  the  invoice  quantity  taken 
on  board  as  per  the  bill  of  lading,  according  to  the  provisions 
contained  in  the  charterparty. 

The  Avoca  discharged  her  cargo  at  Ramsgate.  The  cargo 
was  not  measured  on  the  delivery  thereof,  but  was  weighed 
by  a  servant  of  the  defendant.  Another  meter,  who  acted 
on  behalf  of  the  sellers  of  the  cargo,  was  present  at  the  dis- 
charge, and  measured  certain  portions  of  the  cargo,  to  as- 
certain by  an  average  what  was  the  number  of  imperial 
quarters  delivered.  The  latter  meter  was  not  called  as  a 
witness  at  the  hearing.  The  master,  relying  on  the  pro- 
visions of  the  bill  of  lading  and  charterparty,  Kept  no  check 
upon  the  delivery.     About  80  quarters  of  the  cargo  were 
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damaged  by  heat.  No  suggestion  of  fraud  on  the  part  of  the 
plaintiffs  was  made  by  the  defendant. 

1,021  kilos,  Ibraila  measure,  of  barley,  the  quantity  de- 
scribed as  being  shipped  on  the  Avoca  in  the  eariier  part  of 
the  bill  of  lading,  are  equivalent  to  2,368  imperial  quar- 
ters. The  freight  and  gratuity  upon  the  quantity  of  bar- 
ley, under  the  provisions  of  the  charterparty,  amount  to 
£718  ll^r.  Ud. 

The  defendant  delivered  a  freight-account  to  the  master  of 
the  Avoca,  in  which  he  admitted  his  liability  for  £688  3^., 
being  the  amount  of  freight  upon  what  he  alleged  to  be  the 
quantity  delivered,  to  wi^  2,266  imperial  quarters,  at  7^.  per 
quarter,  less  15  per  cent,  for  barley,  with  the  gratuity  stipu- 
lated in  the  charter ;  and  at  the  tnal  it  was  contended  that  it 
was  open  to  him  to  pay  freight  upon  the  quantity  of  barley 
delivered.  No  proof  was  given  of  what  was  the  quantity  of 
barley  delivered  by  measure,  except  as  above. 

Including  the  sum  paid  into  court  in  this  action,  and 
after  crediting  the  defendant  with  all  advances,  &c.,  under 
the  charter,  the  defendant  had  paid  the  plaintiffs  £688  3*. 
The  plaintiffs  claimed  the  further  sum  of  £30  Ss.  Ud.  as 
due  to  them  to  make  up  the  aforesaid  amount  of  £718 
Us.  lld.y  the  freight  and  gratuity  upon  2,368  quarters,  at  the 
rate  aforesaid. 

The  judge  decided  that  the  master  had,  under  the  circum- 
stances, a  right  to  exercise  the  option  given  by  the  charter, 
and  that  the  *plaintiff s  were  entitled  to  be  paid  by  the  [68!^ 
defendant  freight  upon  the  invoice  quantity  of  barley  taken 
on  board  the  Avoca,  as  per  the  bill  of  lading.  But  ne  held 
that,  by  reason  of  the  master  having  added  to  the  bill  of 
lading  the  words  ''quantity  and  qualitv  unknown,"  the  bill 
of  lacfing  ceased  to  indicate  any  particular  quantity  of  barley 
to  have  been  taken  on  board:  and  a  judgment  of  nonsuit 
was  entered. 

The  question  for  the  court  was,  whether  the  nonsuit  was 
right. 

May  5.  OibsoUy  for  the  plaintiffs.  The  clause  in  the 
charterparty  which  gives  the  master  the  option  of  demand- 
ing half-freight  for  the  heated  portion  of  the  cargo,  or  full 
freight  according  to  the  invoice  quantity  taken  on  board, 
which  was  inserted  in  consequence  of  the  decision  of  the 
Court  of  Exchequer  in  Gibson  v.  Sturge  (*),  is  a  reasonable 
and  convenient  stipulation,  and  is  not  affected  by  the  memo- 
randum at  the  foot  of  the  bill  of  lading,  "quantity  and 
quality  unknown."     The  ruling  of  the  county -court  judge 

(')  10  iSx.,  622  ;  24  L.  J.  (Ex.),  121. 
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was  therefore  wrong.  The  memorandum  does  not  estop  the 
ship-owner  from  shbwing  what  was  the  actual  quantity  put 
on  board :  Haddow  v.  JFarry{^) ;  Jess  el  v.  Bath{*) ;  Lebeau 
V.  Oeneral  Steam  Navigation  Co.  {*) ;  except  so  far  as  the 
Bill  of  Lading  Act  (18  &  19  Vict.  c.  Ill,  s.  8)  operates  in 
favor  of  a  bona  fide  indorsee. 

[HoNYMAN,  J.  As  between  the  ship-owner  and  a  bona 
fide  indorsee  of  the  bill  of  lading  for  value,  the  state- 
ment of  quantity  in  the  bill  of  lading  is  only  prima  facie 
evidence  (*).] 

Lanyon^  contra.  The  clause  in  question  was  inserted  for 
the  benefit  of  the  charterer.  It  was,  therefore,  competent  to 
him  to  waive  it.  The  contract  is  that  freight  shall  be  paid 
at  7^.  per  imperial  quarter  delivered.  The  effect  oi  the 
words  "quantity  and  quality  unknown"  is  the  same  as  if 
the  statement  of  quantity  in  the  body  of  the  document  had 
been  struck  out.  The  quantity  delivered  here  not  having 
been  proved,  the  nonsuit  was  right. 

Ghioson  was  heard  in  reply. 

Cur.  adv.  wit. 

683]  *June  13.  The  iudgment  of  the  court  (Keating  and 
Honyman,  JJ.,)  was  delivered  by 

Keating,  J.  This  was  an  action  brought  in  the  county 
court  of  Kent,  to  recover  a  balance  of  freight  alleged  to  be ' 
due  to  the  plaintiffs,  who  were  owners  of  the  barque  Avoca, 
in  respect  of  a  cargo  of  barley  shipped  at  Ibraila  in  Septem- 
ber, 1872.  The  county  court  judge  nonsuited  the  plaintiffs, 
but  referred  to  this  court  the  question  whether  such  nonsuit 
was  right.  The  case  was  heard  in  Easter  Term,  before  my 
Brother  Honyman  and  myself. 

The  Avoca  was  chartered  by  charteri)arty  dated  the  2d  of 
September,  1872,  to  ship  a  cargo  of  grain  at  Ibraila,  and  de- 
liver it  at  a  port  in  the  United  Kingdom  on  being  paid  freight 
*'75.  p^r  imperial  quarter  delivered:"  and  it  was  provided 
that,  '4n  the  event  of  the  cargo  or  any  part  thereof  being 
delivered  in  a  damaged  or  heated  condition,  the  freight 
should  be  pavable  "oti  the  invoice  qicantity  taken  on  board 
o^  per  bill  of  lading^  or  half  freight  upon  the  damaged  or 
heated  portion^  at  the  captain^  s  option^  provided  no  part  of 
the  cargo  be  thrown  overboard  or  otherwise  disposed  of  on 
tlie  voyage." 

A  cargo  of  barley  was  accordingly  shipped  at  Ibraila  un- 
der bills  of  lading  aescribing  the  quantity  1,021  kilos,  which 

(')  3  Taunt,.  303.  (*)   See  Meyer  v.   Dretuer,    16  C.   B. 

('•)  Law  Rep.,  2  Ex.,  267.  (N.S.),  646 ;  83  L.  J.  (C.P.),  289. 

(3)  Ante,  p.  88. 
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the  captain  signed,  but,  before  doing  so,  he  added  the  memo- 
randum nsnafly  added  in  cases  of  grain  cargoes,  ' '  Quantity 
and  quality  unknown." 

The  Avoca  experienced  bad  weather  on  her  homeward 
voyage ;  and  the  cajotain,  having  reason  to  believe  that  some 
of  the  cargo  would  oe  heated,  gave  notice  on  arrival  to  the 
defendant,  who  had  become  indorsee  of  the  bill  of  lading, 
that  he  claimed  to  exercise  the  oi)tion  given  him  by  the  char- 
ter, and  required  payment  of  freight  upon  the  invoice  quan- 
tity, as  per  bill  of  lading. 

The  Avoca  discharged  her  cargo  at  Ramsgate.  The  quan- 
tity of  barley  actually  delivered  did  not  clearly  appear; 
but  it  was  agreed  that  80  quarters  were  damagea  by  neat- 
ing.  There  was  no  suggestion  of  fraud  on  the  part  of  the 
plaintiffs. 

The  defendant  paid  into  court  a  »um  calculated  upon  the 
c^uantity  he  alleged  to  have  been  delivered :  but  the  plain- 
tiffs claimed  to  be  paid  upon  the  invoice  quantity  as  per  bill 
of  lading,  according  to  the  terms  of  the  charterparty. 

*The  county  court  judge  was  of  opinion,  that,  in  [684 
consequence  of  the  above-mentioned  addition  by  the  captain 
to  the  bill  of  lading,  that  document  ceased  to  indicate  any 
particular  invoice  quantity  of  barley  to  have  been  taken  on 
board,  and  nonsuited  the  plaintiffs.  We  do  not  concur  in 
that  opinion. 

The  liability  of  grain  cargoes  to  heat  during  the  voyage, 
thereby  causing  an  increase,  often  considerable,  in  its  bulk, 
doubtless  suggested  the  insertion  in  charterparties  of  the 
clause  referred  to,  and  which  is  now  so  common  in  the  case 
of  cargoes  shipped  from  the  Danube ;  the  object  being  to  pro- 
tect the  mercliant  froni  having  to  pay  full  freight  on  the 
larger  quantity  caused  by  the  heating  (the  freight  having,  in 
consequence  of  the  decision  in  Oioson  v.  Siurge  (*),  been 
made  payable  on  the  quantity  delivered) ;  and  the  provision 
seems  m  such  cases  the  more  necessary  from  the  fact  that 
those  cargoes  are  so  frequently  sold  as  floating  cargoes, 
passing  from  hand  to  hand  by  transfer  of  the  shipping  docu- 
ments or  reference  to  them,  so  that  the  arrangement  by 
which.it  may  become  unnecessary  to  ascertain  the  quantity 
of  the  damaged  portion  of  the  cargo  becomes  one  of  great 
mercantile  convenience  ;  nor  do  we  think  this  at  all  affected 
by  the  addition  made  by  the  captain  at  the  foot  of  the  biU 
oi  lading,  the  object  of  that  memorandum  being  merely 
to  protect  the  captain  against  any  mistake  that  might 
occur  in  the  invoice  quantity  in  the  bill  of  lading,  in  case 

(»)  10  Ex.,  622;  24  L.  J.  (Ex.),  121. 

7  Eng.  Rep.]  29 
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of  alleged  short  delivery,  or  deterioration  not  caused  by  his 
default. 

It  was  argued,  in  conformity  with  the  decision  of  the  court 
below,  that  the  effect  of  the  memorandum  was  to  strike  out 
the  invoice  quantity  from  the  bill  of  lading :  but  we  think 
no  such  effect  can  be  given  to  it :  and  we  are  fortified  in 
that  opinion  by  the  case  of  Covas  v.  Bingham  {*\  where,  in 
a  contract  of  sale  of  a  cargo  afloat,  the  quantity  stated 
in  the  bill  of  lading  was  construed  to  be  the  quantity  to  be 
paid  for,  notwithstanding  a  similar  memorandum  in  the  bill 
of  lading. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the 
event  having  happened  by  reason  of  which  the  captain,  ac- 
cording to  the  terms  of  the  charter,  had  the  right  to  be  paid 
freight  upon  the  invoice  quantity  in  the  bill  of  lading,  he 
685]  did  not  lose  thatcight  by  *the  addition  of  the  memo- 
randum referred  to,  and  consequently  that  the  plaintiffs  are 
entitled  to  our  judgment. 

We  think  the  costs  of  the  appeal  ought  to  follow  the  event, 
and  be  paid  by  the  defendant. 

JudgmeTvtfoT  the  plaintiff b. 

Attorneys  for  plaintiffs :  Mercer  &  Mercer^  for  Edwards  <fe 
Son^  JRamsgate. 
Attorneys  for  defendant :  Hilly er^  Fenwick^  &  Stibbard. 

O  2  E.  A  B.,  886;  28  L.  J.(Q.B.),  26. 


[Law  Reports,  8  CoiDmon  Pleas,  694.] 
June  19,  1878. 

69^  *The  Nottingham  Hide,  Skin,  and  Fat  Market 
Company  (Limited)  v.  John  Bottrill  and  another. 

Guarantee^  Cofuslruction  of. 

The  plaintiflfiB  were  in  the  habit  of  holding  weekly  sales  of  hides,  skins,  Ac,  the 
course  of  business  being  that  the  goods  bought  at  each  sale  were  paid  for  in  the  foU 
lowing  week.  One  Dyson,  who  had  for  some  time  bought  skins  at  these  sales,  on 
the  29th  of  December,  1871,  bought  to  the  extent  of  £34  7».  6d,  Having  beard  that 
Dyson  had  executed  a  bill  of  sale,  the  plaintiffs  declined  to  deliver  the  skins  unless  the 
defendants  would  engage  to  be  responsible  for  the  price.  This  being  communicated 
by  Dyson  to  the  dc^ndants,  the  latter  on  the  Ist  of  January,  1872,  telegraphed  to 
the  plaintiffs,  "We  agree  to  be  answerable  for -the  skins,"  and  on  the  same  day  sent 
them  a  covering  letter,  in  which,  after  stating  that  they  had  had  dealings  with  Dyson 
for  five  years,  and  had  never  known  anything  dishonorable  or  dishonest  in  any  of  his 
transactions,  they  wrote,  '*  What  you  have  heard  was  done  to  protect  him  from  a 
dishonest  tradesman,  and  will  in  no  way,  we  hope,  be  to  the  injury  of  his  creditors. 
Having  every  confidence  in  him,  he  has  but  to  call  upon  us  for  a  check  and  have  it 
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with  pleasure  for  any  accoont  he  may  have  with  you;  and  when  to  the  contrary  we 
will  write  yon." 

The  plaintiffs  accordingly  sent  Dyson  the  goods,  and  continued  to  deal  with  him 
down  to  the  8d  of  May,  1872,  at  which* time  he  was  indebted  to  them  in  £92  1».  lOrf., 
which  he  was  unable  to  pay,  the  defendants,  who  were  the  holders  of  the  bill  of  sale, 
having  seized  and  sold  all  his  effects  under  it. 

HfM,  that  the  defendants'  letter  of  the  1st  of  January  was  a  continuing  guarantee. 

The  first  count  of  the  declaration  stated,  that,  in  consid- 
eration that  the  plaintiffs  would  sell  and  deliver  certain 
goods  to  W.  Dyson  on  credit,  the  defendants  guaranteed 
and  promised  the  plaintiffs  to  be  answerable  to  them  for  the 
due  payment  of  the  price  of  the  goods,  and  that  the  plain- 
tiffs accordingly  sold  and  delivered  the  goods  to  Dyson  on 
credit  at  prices  amounting  to  £34  Is.  Qd. ;  and  that  all 
things  were  done  and  happened,  and  all  times  elai)sed  neces- 
sary to  entitle  the  plaintiffs  to  maintain  this  action  for  the 
breach  thereinafter  mentioned ;  yet  that  Dyson  had  not,  nor 
had  the  defendants,  paid  the  said  £34  7^.  Qd.^  and  the  same 
remained  due  and  unpaid  to  the  plaintiffs. 

Second  count,  in  consideration  that  the  plaintiffs  would 
from  time  to  time  sell  and  deliver- goods  to  W.  Dyson  on 
credit,  the  defendants  guaranteed  and  promised  the  plaintiffs 
to  be  responsible  to  them  for  the  due  payment  of  the  price 
of  any  goods  which  the  *plaintiffs  might  from  time  to  [695 
time,  until  the  defendants  should  write  to  the  plaintiffs  to 
revoke  the  said  guarantee,  sell  on  credit  and  deliver  to  Dyson ; 
that  the  plaintiffs  afterwards  accordingly  from  time  to  time, 
without  the  defendants  having  revoked  the  said  guarantee, 
sold  to  Dyson  on  credit  and  delivered  to  him  divers  goods 
at  prices  amounting  to  a  large  sum,  whereof  Dyson  paid  a 
portion,  leaving  a  balance  of  £92  Is.  lOd.  due  and  payable  ; 
that  all  things  were  done,  &c. ;  yet  that  Dvson  had  not  paid 
the  said  £92  Is.  lOc?.,  or  any  part  thereof,  nor  had  the  de- 
fendants paid  the  same,  and  the  same  remained  due  and 
unpaid  to  the  plaintiffs. 

Third  count,  that,  before  and  at  the  time  of  making  the 
promise  by  the  defendants  thereinafter  mentioned,  Dyson 
was  indebted  to  the  plaintiffs  in  the  amount  of  £34  7^.  Qd. 
for  goods  sold  and  delivered  by  the  plaintiffs  to  him,  and 
thereupon,  in  consideration  that  the  plaintiffs  would  from 
time  to  time  sell  and  deliver  other  goods  to  Dyson  on  credit, 
the  defendants  guaranteed  and  promised  the  plaintiffs  to  be 
responsible  to  them  for  the  due  payment  of  the  said 
£34  7*.  6(i.,  and  also  of  the  price  of  any  goods  which  the 
phiin  tiffs  might  from  time  to  time,  until  the  defendants 
should  write  to  the  plaintiffs  to  revoke  the  said  guarantee, 
s.U  and  deliver  to  Dyson;   that  the  plaintiffs  afterwards 
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accordingly  from  time  to  time,  and  without  the  defendants 
havii^  revoked  the  said  guarantee,  sold  to  Dyson  on  credit 
and  delivered  to  him  divers  goods  at  prices  amounting, 
together  with  the  said  sum  of  £34  7^.  6d.,  to  a  sum  whereof 
Dyson  paid  a  portion,  leaving  a  balance  of  £92  1^.  lOd.," 
that  all  things  were  done,  &c.,  yet  that  Dyson  had  not  paid 
the  £92  1#.  10^.,  or  any  part  thereof,  nor  had  the  defendants 
paid  the  same,  &c. 

Fourth  count,  that  the  defendants,  in  order  to  induce  the 
plaiutiflfs  to  sell  and  deliver  to  Dyson  certain  goods  on  credit, 
falsely  and  fraudulently  represented  to  the  plaintiffs  that 
they  the  defendants  had  done  business  with  Dyson  for  five 

J  ears,  and  had  never  known  anything  dishonorable  or  dis- 
onest  in  any  of  his  transactions,  and  that  a  certain  bill  of 
sale  of  the  estate  and  effects  of  Dvson,  of  which  the  plain- 
tiffs had  heard,  and  which  had  theretofore  been  given  by 
Dyson  to  the  defendants  to  secure  £600,  had  been  given  to 
protect  Dyson  from  a  dishonest  tradesman,  and  would  in*no 
way,  as  the  defendants  hoped,  be  to  the  iniurv  of  his  cred- 
696]  iters ;  *whereas,  jin  fact  and  in  truth  the  defendants 
then,  and  within  the  said  five  years,  had  known  divers  dis- 
honorable and  dishonest  transactions  on  the  part  of  Dyson^ 
and  the  said  bill  of  sale  had  not  been  given  to  protect  Dyson 
from  the  said  supposed  dishonest  tradesman,  as  the  defen- 
dants then  well  knew,  but  the  same  had  been  given  as  a  secu- 
rity to  the  defendants  exclusive  of  the  said  other  creditors 
of  Dyson,  and  the  same  would  be  an  injury  to  his  other 
creditors,  as  the  defendants  then  .well  knew ;  and  the  defen- 
dants by  so  representing  as  aforesaid  induced  the  plaintiffs 
to  sell  and  deliver  to  Dyson  the  said  goods  on  credit,  whereby 
the  plaintiffs  lost  the  said  goods  and  the  price  thereof,  and 
incurred  expenses  in  endeavoring  to  recover  the  same* 
Claim,  £120. 

Pleas :  1,  to  the  first  three  counts,  a  denial  of  the  promise ; 
2,  to  the  first  and  third  counts,  pavment  by  Dyson  before 
action  ;  8,  to  the  last  count,  not  guilty.     Issue  thereon. 

The  cause  was  tried  before  imrtin,  B.,  at  the  last  Spring 
Assizes  at  Leicester.     The  facts  were  as  follows : 

The  plaintiffs  are  a  limited  company  carrying  on  business 
at  Nottingham.  The  defendants  are  wool- staplers  at  Lei- 
cester. One  William  Dyson,  a  fell-monger,  of  Shearsley, 
near  Rugby,  had  for  some  time  prior  to  December,  1871, 
attended  the  plaintiffs'  weekly  sales  at  Nottingham  and  pur- 
chased sheep-skins,  the  course  of  business  being,  that  the 
goods  purchased  at  each  sale  wore  pi>id  for  the  following 
week.     Dyson  attended  a  sale  on  the  29th  of  that  month, 
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and  bought  skins  to  the  amount  of  £34  7^.  6c?.  Welboum, 
the  plaintiifs'  manager,  having  heard  reports  unfavorable 
to  Dyson,  and  that  ne  had  given  a  bill  of  sale,  and  that  the 
bill  of  sale  was  registered,  declined  to  send  him  the  goods 
he  had  bought,  and  wrote  to  him  as  follows  : 

' '  From  reports  we  have  heard,  we  feel  we  should  not  be 
doing  ourselves  justice  in  sending  you  the  skins  bought  by 
you  to-day,  without  an  -engagement  on  the  part  of  Messrs. 
Bottrill  &  Son  to  become  responsible  for  their  value.  We 
must,  therefore,  request  the  favor  of  a  telegram  from  them 
(Bottrill  &  Son)  bv,  say,  twelve  or  one  o'clock  to-morrow 
morning,  to  the  above  effect,  when  we  wiU  forward  the 
skins." 

On  the  next  morning  the  plaintiffs  received  a  telegram,  as 
follows : 

*''  From  John  Bottrill  &  Son,  South-gates,  Leicester,  [697 
to  Hide  and  Skin  Company,  Nottingham. 

''  We  agree  to  be  answerable  for  the  skins,  with  pleasure. 
Jan.  1.  1872." 

On  the  same  day  the  defendants  sent  the  plaintiffs  a 
covering  letter,  as  follows  : 

"  Leicester,  January  1st,  1872. 

''Gtotlemen, — ^You  would  receive  our  telegram  this  day 
in  reference  to  the  letter  received  from  you  by  Mr.  Dyson. 
We  beg  to  say,  with  respect  to  Mr.  Dyson,  we  have  done 
business  with  him  for  five  years,  and  have  never  known 
anything  dishonorable  or  dishonest  in  any  of  his  tiunsac* 
tions. 

''  What  you  have  heayd  was  done  to  protect  him  from  a 
dishonest  tradesman,  and  will  in  no  way,  we  hope,  be  to  the 
injury  of  his  creditors.  Having  every  confidence  in  him,  he 
has  but  to  call  upon  us  for  a  check  and  have  it  with  pleasure 
for  any  account  he  may  have  with  you ;  and  when  to  the 
contrary  we  will  write  you.  Should  you  re<juire  any  fur- 
ther explanation,  we  shall  be  most  happy  to  give  it. 

"John  Bottrill  &  Son." 

To  this  letter  the  plaintiffs,  through  their  manager,  replied 
as  follows : 

"  January  2d,  1872. 

"Gentlemen, — Tour  letter  is  quite  satisfactory,  as  was 
also  your  telecram,  on  receipt  of  which  we  immediately  dis- 
patched the  skins.  We  always  thought  Mr.  Dyson  to  be 
what  you  state." 

The  skins  so  purchased  on  the  29th  of  December,  1871, 
the  subject  of  the  first  count  in  the  declaration,  were  duly 
paid  for  by  Dyson ;  and  the  plaintiffs  continued  their  deal- 
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ings  with  Mm  down  to  the  3d  of  May,  1872,  having  supplied 
him  with  goods  at  various  times,  amounting  in  the  aggre- 
gate to  £561  8s.  dd.^  and  received  payments  on  account 
amounting  in  the  whole  to  £469  6s.  Ud.j — cleaving  a  balance 
due  of  £92  Is.  lOd. 

Having  heard  unfavorable  reports  of  Dyson,  the  plaintiffs' 
manager  on  the  6th  of  May,  1872,  wrote  to  the  defendants, 
as  follows : 

'*  Gentlemen, — On  the  strength  of  your  guarantee  as  to 
Mr.  W.  Dyson,  of  Shearsley,  we  last  week  let  him  have 
£60  worth  of  goods.  With  the^previous  balance  we  have 
698]  against  him,  he  now  owes  us  *£92  Is.  lOd.  We  do  not 
hear  good  reports  of  him  ;  but  we  presume  we  may  regard 
you  as  security.  When  we  say  we  do  not  hear  good  reports, 
we  refer  only  to  his  pecuniary  position." 

To  this  letter  the  plaintiffs  received  the  following  reply  : 

Leicester,  May  9tn,  1872. 

''Gentlemen, — We  are  surprised  to  find  that  you  have 
trusted  Dyson  to  such  an  extent  without  security.  When 
we  wrote  to  you,  we  spoke  of  the  confidence  we  had  in  him 
at  that  time.  On  receipt  of  your  letter  we  went  over  to  see 
Dyson,  and  regret  to  say  we  found  to  our  surprise  that  he 
had  been  deceiving  us  as  to  his  position.  * 

''John  Bottrill  &  Son." 

On  the  8th  of  May,  1872,  the  defendants  seized  the  stock 
in  trade  and  effects  of  Dyson  under  the  before-mentioned  bill 
of  sale,  which  bore  date  the  4th  of  November,  1871.  In 
answer  to  interrogatories,  the  defendants  admitted  that 
Dyson  was  on  the  first  of  January,  1872,  indebted  to  them 
to  the  extent  of  £311  5s.  2d. 

It  was  submitted  on  the  part  of  the  defendants  that  their 
letter  of  the  1st  of  January,  1871,  was  not  a  continuing 
guarantee.  The  learned  Baron  asked  the  defendants'  coun- 
sel whether  that  was  a  question  for  the  jury  or  for  him  ;  and, 
on  being  told  that  it  was  for  him,  he  said  :  "Then  I  think 
it  is  as  plain  a  guarantee  as  could  be." 

A  verdict  was  thereupon  entered  for  the  plaintiffs  upon  the 
second  and  third  counts  (the  first  being  out  of  the  question), 
damages  £92  Is.  lOd.,  and  for  the  defendants  upon  the 
fourth  count,  the  learned  Baron  telling  the  jury  that  there 
was  no  evidence  in  support  of  that  count;  and  leave  was 
reserved  to  the  defendants  to  move  to  enter  a  nonsuit  or  a 
verdict  for  them  on  the  second  and  third  counts,  if  the  court 
should  be  of  opinion  that  the  defendants  did  not  guarantee 
credits  beyond  that  mentioned  in  the  plaintiffs'  letter  to 
Dyson  of  the  29th  of  December,  1871. 
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OMaUey^  Q.C.,  in  Hilary  Term  last,  obtained  a  rule  nisi 
accordingly. 

Bulwer^  Q.C.,  for  the  plaintiffs,  obtained  a  cross-rule 
calling  upon  the  defendants  to  show  cause  why  there  should 
not  be  a  new  trial  as  to  the  fourth  count,  on  the  ground  of 
misdirection. 

*June  18.  Bvlwer^  Q.  C,  and  A.  K.  Lloyd^  showed  [699 
cause  against  the  first  and  supported  the  second  rule.  The 
defendants'  letter  of  the  1st  of  January,  1872,  was  clearly 
a  continuing  guarantee  for  any  debt  arising  out  of  dealings 
which  the  plaintiffs  might  have  with  Dyson  until  notice  should 
be  given  to  put  an  end  to  it ;  and,  no  notice  having  been  given, 
the  defendants  are  liable  for  all  goods  supplied  by  the  plain- 
tiffs to  Dyson  upon  the  faith  of  it.  The  first  part  of  that  letter, 
taken  by  itself,  might  be  ambiguous ;  but,  coupled  with  the 
expression  ''when  to  the  contrary  we  will  write  you,"  it 
plainly  means  that  the  defendants  will  hold  themselves 
Dound  in  respect  of  all  goods  supplied  by  the  plaintiffs  to 
Dyson  until  they  gave  the  plaintiffs  notice  that  they  desired 
to  put  an  end  to  their  responsibility.  In  no  other  way  could  a 
sensible  meaning  be  given  to  the  whole  of  the  letter,  read  by 
the  light  of  the  surrounding  circumstances. 

Then,  as  to  the  fourth  count,  there  was  abundant  evidence 
of  misrepresentation  by  the  defendants  as  to  the  character 
and  circumstances  of  Dyson. 

[Brp:tt,  J.  If  they  had  believed  and  acted  iipon  the  rep- 
resentations contained  in  that  letter,  the  plaintiffs  would  not 
have  needed  a  guarantee.] 

Their  reliance  upon  the  guarantee  was  quite  consistent  with 
their  belief  in  the  defendants'  representations  as  to  Dyson' s 
solvency.  They  have  a  good  right  of  action  in  respect  of 
either,  though,  if  they  succeed  upon  the  former,  they  do  not 
want  the  latter.     The  whole,  however,  is  so  mixed  up  to- 

f  ether  that -if  there  had  been  any  doubt  the  question  should 
ave  been  submitted  to  the  jury. 

June  19.  OMalley^  Q.C.,  and  Merewether^  contra.  The 
construction  of  the  letter  is  clearly  for  the  court,  and  not  for 
the  jury.  The  letter  amounts  to  no  more  than  this, — We  be- 
lieve Dyson  to  be  a  respectable  man,  and,  whenever  our 
confidence  in  his  honor  and  honesty  is  shaken,  we  will  com- 
municate with  you.  There  is  nothing  which  imports  that  they 
will  pay  any  debt  which  he  may  contract  with  the  plaintiffs 
in  the  course  of  any  future  dealings  he  may  have  with  them. 
The  telegram,  it  is  admitted,  was  a  guarantee  for  the  £34, 
Is,  6^.;  the  subsequent  letter  was  a  mere  letter  covering  the 
telegram.     Suppose  the  defendants  had  given    Dyson  a 
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7001  *check,  and  he  had  failed  to  apply  it  in  payment  for 

foods  bought  of  the  plaintiffs,  would  tne  defendants  have 
een  liable  upon  this  letter  ?    Clearly  not.     [M^Iver  v.  Rich- 
ardson  (')  was  referred  to.] 

Then,  as  to  the  fourth  count.  It  may  be  conceded  that 
the  letter  of  the  1st  of  January,  1872,  is  a  representation'; 
and,  if  written  for  the  purpose  of  procuring  credit  from  the 
plaintiffs  for  Dyson,  and  the  plaintiffs  had  acted  upon  it, 
and  the  statements  contained  in  it  were  false  to  the  knowledge 
of  the  defendants,  that  wotdd  have  been  evidence  to  go  to 
the  jury  in  support  of  that  count.  But  there  was  no  evi- 
dence that  Dyson  had  been  guilty  of  anything  dishonest  or 
dishonorable.  The  plaintiffs  knew  that  there  was  a  bill  of 
sale,  and  they  knew  it  was  registered,  though  they  did  not 
know  it  was  given  in  favor  of  the  defendants. 

[Brett,  J.  The  non-communication  of  that  fact  was  at 
all  events  a  breach  of  faith.  What  the  defendants  after- 
wards did  with  the  bill  of  sale  was  evidence  of  what  they 
intended  from  the  first.  ] 

The  Court  suggested,  and  the  counsel  agreed,  that,  if 
judgment  was  given  for  the  plaintiff  &  upon  the  counts  on  the 
guarantee,  the  cross-rule  should  be  abandoned,  without 
costs  on  either  side,  provided  the  defendants  should  elect 
not  to  appeal ;  but  that,  in  the  event  of  the  defendants  ap- 
pealing against  the  judgment  on  the  first  rule,  the  point  of 
misdirection  should  be  open  to  the  plaintiffs  on  the  argu- 
ment in  the  court  of  error. 

Keating,  J.  In  this  case  the  plaintiffs  declared  upon  a 
guarantee  given  to  them  by  the  defendants  to  secure  pay- 
ment for  goods  to  be  supplied  to  one  Dyson,  and  also  for  an 
alleged  false  representation  by  the  defendants  as  to  the 
credit  and  solvency  of  Dyson.  It  appeared  that  the  plain- 
tiffs were  a  company  carrying  on  business  at  Nottingham, 
where  they  held  weekly  sales  of  hides,  skins,  &c.,  and  were 
in  the  habit  of  transacting  business  with  Dyson,  the  skins 
bought  by  him  one  week  being  paid  for  in  the  following 
week.  On  the  29th  of  December,  1871,  Dyson  had  attended 
one  of  these  sales,  and  bought  goods  to  the  amount  of  £34 
7*.  6<i.  The  plaintiffs'  manager  having  heard  reports  unfa- 
701]  vorable  *to  Dyson,  declined  to  send  him  the  goods 
without  an  engagement  on  the  part  of  the  defendants  to  be- 
come responsible  for  their  value.  Dyson  thereupon  com- 
municated with  the  defendants,  telling  them,  no  aoubt,  all 
the  circumstances,  because  the  defendants,  on  the  1st  of 
January,  1872,  sent  the  plaintiffs  a  telegram,  agreeing  to  be 

0)  1  M.  <fe  a,  657. 
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answerable  for  the  skina.  They  also,  on  the  same  day,  sent 
the  plaintiffs  a  covering  letter,  and  it  is  upon  that  letter  that 
the  present  question  arises.  In  that  letter  the  defendants 
refer  to  the  telegram,  and  say,  "We  have  done  business  with 
Dyson  for  five  jears,  and  have  never  known  anything  dis- 
honorable or  dishonest  in  any  of  his  transactions.  The  let- 
ter then  goes  on, — *'  What  you  have  heard"  (referring, 
doubtless,  to  the  bill  of  sale),  *'  was  done  to  protect  him 
from  a  dishonest  tradesman,  and  will  in  no  way,  we  hope, 
be  to  the  injury  of  his  creditors.  Having  every  confidence 
in  him,  he  has  but  to  call  upon  us  for  a  check  and  have  it 
with  pleasure  for  any  account  he  may  have  with  you  ;  and 
when  to  the  contrary,  we  will  write  you."  On  the  part 
of  the  plaintiffs,  it  nas  been  contended  that  that  letter 
amounts  not  only  to  a  guarantee  for  the  first  transaction  re- 
ferred to,  but  to  a  continuing  guarantee  as  to  any  future  trans- 
actions of  the  same  kind,  until  notice  to  the  contrary  should 
be  given  by  the  defendants.    Further  transactions  did  take 

Slace  between  the  plaintiffs  and  Dyson,  which  resulted  in  a 
ebt  due  from  the  latter  of  £92  1^.  10^.;  and  that  sum  the 
plaintiffs  seek  to  recover  in  this  action,  no  notice  to  put  an 
end  to  the  {juarantee  having  been  given.  I  am  of  opinion 
that  the  plaintiffs  are  right  in  that  contention. 

Each  case  must,  no  doubt,  depend  entirely  upon  the  lan- 
guage used,  and  the  document  must  be  looked  at  with  refer- 
ence to  the  special  circumstances  under  which  it  is  riven. 
Now,  what  di4  the  writers  of  that  letter  of  the  Ist  of  Janu- 
ary mean,  and  what  would  the  plaintiffs  naturally  under- 
stand from  it  ?  The  defendants  were  aware  of  the  state  of 
things  between  the  plaintiffs  and  Dyson,  and  sent  that  let- 
ter in  order  to  remove  the  unfavorable  impression  the  plain- 
tiffs had  of  Dyson' s  credit  and  stability.  The  letter  does 
not  confine  itself  to  the  transaction  alluded  to  in  the  tele- 
gram; but  it  goes  on, — *' Having  every  confidence  in  him, 
ne  has  but  to  call  upon  us  for  a  check  and  have  it  with 
pleasure  for  any  account  he  may  *have  with  you  ;  and  [702 
when  to  the  contrary  we  will  write  you."  What  would  any 
man  of  business  understand  by  that  ?  The  only  reasonable 
construction  of  the  letter,  as  it  strikes  me,  is  this:  Our 
opinion  of  Dyson  is  so  high,  that  we  are  ready  to  become 
sureties  for  anv  account  for  which  he  may  become  indebted 
to  you  ;  and  if  we  see  reason  to  change  our  mind,  we  will 
let  you  know.  That  amounts  to  a  guarantee,  and  a  contin- 
uing guarantee.  It  was  calculated  to  induce  the  plaintiffs  to 
give  credit  to  a  man  to  whom  they  would  not  otherwise  have 
given  it. 

7  ExG.  Uep.  30 
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After  the  agreement  which  has  been  come  to  between  the 
learned  counsel,  it  is  unnecessary  to  pronounce  any  judg- 
ment as  to  the  fourth  count. 

My  Brother  Grrove,  who  had  heard  much  of  the  argument, 
desires  me  to  say  that  he  concurs  in  this  opinion,  though 
not  perhaps  so  strongly  as  I  have  expressed  it. 

Brett,  J.  The  first  rule  is  to  enter  a  nonsuit  or  a  verdict 
for  the  defendants  on  the  second  and  third  counts  of  the 
declaration,  on  the  ground  that  the  defendants  did  not  guar- 
antee credits  beyond  that  mentioned  in  the  plaintiffs'  letter 
to  Dyson  of  the  29th  of  December,  1871,  or,  m  other  words, 
that  the  judge  was  bound  to  construe  the  defendants'  letter 
of  the  1st  01  January,  1872,  not  to  be  a  guarantee.  Now,  it 
seems  to  me  that  a  contract  of  guarantee  is  to  be  construed,  like 
any  other  written  contract,  witn  reference  to  the  circumstances 
under  which  it  is  entered  into.  The  material  circumstances 
in  the  present  case  are  these :  Dyson  had  been  a  customer 
of  the  plaintiffs.  His  credit  was  impeached  in  their  eyes  by 
somethmg  which  had  come  to  their  knowledge ;  and,  as 
there  was  a  probability  of  his  continuing  to  do  business  with 
them,  they  naturally  wished  to  have  an  opinion, — and  some- 
thing more  than  a  mere  opinion, — as  to  his  solvency.  Dyson 
having  bought  a  parcel  of  goods  at  one  of  their  sales,  the 
plaintiffs'  manager  wrote  to  him,  stating  that,  in  consequence 
of  reports  they  had  heard,  they  declined  to  send  him  the 
goods  without  an  engagement  on  the  part  of  the  defendants 
to  become  responsible  for  their  value.  The  f a«t  of  their  re- 
quiring' security  for  that  parcel  of  goods  would  lead  any  man 
of  business  to  infer  that  they  would  not  supply  any  future 

foods  without  a  similar  security.  Dyson  accordingly 
03]  *communicates  that  letter  to  the  defendants,  and  the 
defendants  at  once  send  a  telegram,  ''We  agree  to  be  an- 
swerable for  the  skins  ;'*  and  they  follow  that  up  by  a  cov- 
ering letter,  both  telegram  and  letter  having,  as  a  matter  of 
business,  reference  to  the  doubtful  commercial  character  of 
Dyson  in  the  plaintiffs'  estimation,  and  their  hesitation  to 
supply  him  with  goods  upon  his  own  personal  security  only. 
Now,  the  telegram  was  clearly  a  guarantee  only  for  the  first 
parcel  of  goods.  The  letter  relates  to  the  same  subject  of 
discussion.  I  agree  with  my  Brother  Keating,  that  in  the 
first  part,  the  letter  (so  far  as  this  rule  is  concerned)  does  no 
more  than  confirm  the  telegram  ;  but  it  goes  on  to  state  some- 
thing which  the  defendants  were  not  asked  iij  terms  to  do. 
It  must,  however,  have  been  present  to  their  minds,  whether 
they  would  not  do  more  than  satisfy  the  plaintiffs  with  respect 
to  me  first  parcel  of  goods.     The  letter  is,  no  doubt,  very  inar- 
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tificially  expressed;  but  it  must,  if  possible,  have  some 
business  sense  given  to  it.  The  material  words  are,  "Hav- 
ing every  confidence  in  him  [T)yson],  he  has  but  to  call  upon 
us  for  a  check  and  have  it  with  pleasure  for  any  account  he 
may  have  with  you."  It  seems  to  me  that  those  words  ne- 
cessarily import  an  engagement  on  the  part  of  the  defendants 
to  pay  for  any  goods  supplied  to  Dyson,  in  the  event  of  his 
failing  to  pay  for  them.  If  so,  that  is  hi  terms  a  guarantee. 
The  subsequent  words,  "and  when  to  the  contrary  we  will 
write  you,"  seem  to  me  to  confirm  that  interpretation,  and  to 
show  that  it  was  intended  to  be  a  contiirtiing  guarantee.  No 
notice  to  determine  the  defendants'  responsibility  having 
been  given,  I  think  there  is  no  ground  for  entering  a  nonsuit. 
If  men  of  business  will  use  words  which  are  ambiguous,  and 
which  are  reasonably  calculated  to  induce  others  to  act  upon 
them  to  their  detriment,  they  must  be  held  responsible  for 
the  consequences. 
It  is  unnecessary  to  express  any  opinion  upon  the  cross  rule. 

Rule  discharged  (*). 

Attorneys  for  plaintiflfs :  J.  L.  P.  Eyre  <fe  Ob.,  for  W.  D. 
Heathy  Nottingham. 

Attorneys  for  defendants :  Vizard^  Crowder^  &  Co,y  for 
H.  A.  Owston^  Leicester. 

(')  The  rule  was  drawn  up  with  the  special  reservation  agreed  upon. 
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249]  *Gray  v.  Fowler. 

Vendor  and  Pu7rhajfer — Conditions  of  Sale — Poioer  to  rescind — Imperfect  Abstract — 

Objections  not  disclosed  by  Abstract, 

The  defendant,  in  March,  1868  (as  surviving  devisee  in  trust),  sold  by  auction  to 
the  plaintiff's  testator  land  and  tolls  (lots  8  and  4)  under  certain  conditions.  Con- 
dition 8  provided  that  the  vendors  were  to  deliver  to  the  purchaser  an  abstract  of 
title  within  seven  days  from  the  sale,  the  purchaser  was  to  make  his  objections  and 
requisitions  within  twenty -one  days  of  the  delivery  of  the  abstract,  and  all  objections 
and  requisitions  not  made  within  that  time  were  to  be  taken  to  be  waived ;  "  and  in 
case  any  purchaser  shall  make  any  objection  or  requisition  on  the  title  of  the  respec- 
tive lots  which  the  vendors  shall  be  unwilling  or  unable  to  answer  or  comply  with, 
the  vendors  reserve  to  .themselves  the  option,  notwithstanding  they  may  have 
attempted  to  answer  or  comply  with  such  objections  or  requisitions,  or  may  have 
partly  done  so,  at  any  time  to  rescind  the  contract  for  sale  of  the  lot  or  lots,  in  respect 
of  which  such  objections  or  requisitions  shall  be  made,  upon  repaying  or  tendering  to 
such  purchaser  or  purchasers  tne  deposit  money,  without  interest,  costs,  or  expenses, 
in  full  of  all  claims  or  demands  for  tne  investigation  of  title  or  otherwise." 

An  abstract  was  delivered,  on  which  the  purchaser  made  and  insisted  on  two  objec- 
tions, of  which  one  (as  to  lot  8)  was  frivolous,  and  the  other  (as  to  lot  4)  was  an 
objection  as  to  quantity,  in  respect  of  which  he  was,  under  another  condition,  only 
entitled  to  compensation,  which  was  offered. 

The  defendant  thereupon,  on  the  24th  of  July,  filed  a  bill  in  chancery  for  specific 
performance,  and  the  purchaser  on  the  23d  of  September  put  in  an  answer,  in  which 
he  reiterated  his  objections,  and  also  objected  to  complete  on  the  ground  of  certain 
transactions  affecting  lot  4  which  had  not  been  disclosed  by  the  abstract. 
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These  tranBActions  were  known  to  the  yendor  at  the  time  of  the  Bale»  and  were 
intentionally,  but  bona  fide  omitted  from  the  abstract,  as  it  was  supposed  they  did  not 
affect  the  title.  The  contents  of  the  deeds  relating  to  these  transactions  were  first 
communicated  to  the  plaintiff  by  an  affidayit,  made  by  the  defendant  in  this  action 
under  an  order  for  discovery ;  but  the  deeds  were  previously  known  to  his  attorney, 
who  had  been  a  clerk  in  the  office  where  they  were  prepared. 

On  the  2d  of  December  the  purchaser  died ;  on  the  26th  'of  January,  1869,  the 
vendoi's  solicitor  wrote  to  the  solicitor  of  the  purchaser  requesting  particulars  of  the 
probato  of  his  will;  and  <»i  the  12th  of  February  the  vendor  (the  now  defendant) 
announced  his  intention  to  rescind,  and  afterwards  formally  rescinded  the  contract 
and  tendered  the  deposit. 

An  order  was  made  in  the  suit  that  the  defendant,  the  plaintiff  in  the  suit,  should 
revive  it  or  that  the  bill  should  be  dismissed  without  costs,  and  the  soit  not  being 
revived,  the  biU  was  dismissed  accbrcfingly. 

In  aa  action  brou£fht  by  the  plaintiff  against  the  defendant  for  not  deducing  a 
*good  title,  and  for  fraudulently  representing  that  he  had  and  would  deduce  [350 
a  good  title,  the  arbitrator,  to  whom  the  facts  were  referred,  having  negatived  fraud : 

JIdd,  by  the  court  below  (Kelly,  C.B.,  Martin,  B.,  and  Cleasby,  B. ;  Bramwell,  B. 
dissenting),  that  the  defendant  was  entitled  to  rescind.     Error  being  brought : 

Held  by  the  Court  of  Exchequer  Chamber  (Blackburn,  Keating,  Brett,  Archibald 
.and  Honyman,  J  J.,  Grove,  J.,  dissenting),  that  the  defendant  had,  by  filing,  his  bill 
elected  not  to  rescind  on  any  of  the  original  objections,  but  that  the  third  condition 
applied  to  all  objections  to  the  title  whether  appearing  on  the  abstract  or  not ;  that 
the  defendant  was,  therefore,  entitled  to  rescind  on  account  of  the  objection  as  to  lot  4 
raised  by  the  answer,  and  founded  on  the  transactions  which  were  omitted  from  the 
abstract;  and  tbat  the  delay  from  the  filing  of  the  answer  on  the  28d  of  September, 
1868,  to  the  12th  of  February,  1869,  was  not  unreasonable. 

Qiuere  whether,  if  an  action  had  been  brought  against  the  defendant  for  breach  of 
his  contract  to  deliver  a  true  abstract,  the  plaintiff  could,  under  the  circumstances, 
have  recovered  substantial  damages. 

Special  case  stated  by  an  arbitrator,  to  whom  the  action 
was  referred  ('). 

The  action  was  brought  by  the  executor  of  J.  G.  Leete, 
who,  on  the  26th  of  March,  1868,  purchased  lots  3  and  4, 
part  of  certain  property  put  up  for  sale  by  the  defendant 
under  the  following  circumstances  : 

The  defendant,  as  surviving  devisee  in  trust  under  the  will 
of  *  William  Parker,  put  up  the  property  for  sale  by  [251 

(*)  The  fii'st  count  of  the  declaration  equitably,  to  the  second  plea,  that  the 

was  for  not  deducing  a  good  title  to  prop-  defendant  had,  since  the  objections  and 

erty,  of  which  Leete,  the  plaintiff':}  t^  requisitions  referred  to  in  the  second  plea, 

tator,  was  purchaser  from  the  defendant;  filed  a  bill  in  chancery  against  Leete  for 

the  second  was  for  a  fraudulent  misrepre--  specific  performance  oi  the  contract,  and 

sentation  by  the  defendant  to  Leete,  that  luid  not  (tismissed  it,  nor  dismissed  it 

he  had  and  would  deduce  a  good  title;  with  costs;   and  to  the  last  plea,  tliat 

the  third  was  for  money  had  and  received,  more  than  £55  was  due  as  one  entfre  sum. 

The  pleas  were  to  the  first  count:  1,  de-  and  in  respect  of  a  sine^le  entire  contract. 

nial  that  Leete  was  purchaser ;  2,  rescis-  The  defendant  joinei^  issue  on  the  repli- 

sion  ^  of   the    contract    under  the  third  cations;  and  demurred  to  tlie  equitable 

condition  stated  below  upon  certain  ob-  replication ;  and  also  rejoined  to  the  same 

jections  and  rAiuisiiions  made  by  Leete;  that  the  suit  had  been  dismissed  without 

to  the  second  count,  not  guilty;  and  to  costs  on  the  application  of  the  plaintiff 

the  third  count,  except  as  to  £65,  never  as   Leete's  personal  representative,  after 

indebted,  and  as  to  the  £55,  tender  and  which  the  defendant  elected  to  rescind, 

payment  into  court.  The  plaintiff  joined  issue  and  demurred. 

The  plaintiff  joined  issue  and  replied. 
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auction  on  the  26th  of  March,  1868,  under  particulars  and 
conditions  which,  so  far  as  is  material,  were  as  follows : 

The  particulars  described  lot  3  as  comprising  *'the  tolls 
arising  from  the  fairs  and  markets  held  at  xhrapston,  also  a 
plot  01  ground  used  for  storing  market  stalls,  and  a  quantity 
of  market  stall  fittings;"  and  lot  4  as  comprising  an  equal 
undivided  third  part  or  share  of  six  freehold  cott^es. 

The  third  condition  was  as  follows :  "Within  seven  days 
from  the  day  of  sale  the  vendors  shall  at  their  own  expense 
make  and  deliver  to  every  purchaser  or  his  solicitor  an 
abstract  of  the  title  of  the  vendors,  according  to  the  con- 
ditions, to  the  lot  or  lots  purchased  hj  them  respectively, 
and  the  purchaser  shall  mate  his  objections  and  requisitions, 
if  any,  in  respect  of  the  title,  and  send  the  same  to  Messrs. 
Palmer,  Eland,  and  Nettleship  within  twenty-one  days  from 
the  day  of  the  delivery  of  the  abstract,  and  all  objections  and. 
requisitions  which  shall  not  be  made  and  sent  within  the 
time  specified  shall  be  taken  to  be  waived,  and  for  this  pur- 
pose time  shall  be  of  the  essence  of  the  contract ;  and  in  case 
any  purchaser  shall  make  any  objection  or  requisition  on  the 
title  of  the  respective  lots  which  the  vendors  shall  be  un- 
willing or  unable  to  answer  or  comply  with,  the  vendors 
reserve  to  themselves  the  option,  notwithstanding  they  may 
have  attempted  to  remove  or  comply  with  such  objections  or 
requisitions,  or  may  have  partly  done  so,  at  any  time  to 
rescind  the.contract  for  sale  of  the  lot  or  lots  in  respect  of 
which  such  objections  or  requisitions  shall  be  made,  upon 
repaying  or  tendering  to  such  purchaser  or  purchasers  the 
deposit  money  without  interest,  costs,  or  expenses  in  full  of 
all  claims  or  demands  for  the  investigation  of  the  title  or 
otherwise." 

The  5th  condition  stated  that  the  abstract  to  be  delivered 
should,  as  to  lot  3,  commence  with  the  conveyance  to  the 
late  Mr.  Parker,  dated  the  11th  of  October,  1860,  from  the 
trustees  under  the  will  of  T.  Burton.  .  .  .  "Lot  4  is 
sold  by  the  said  trustees  under  a  power  of  sale  in  a  mortgage 
made  to  W.  Parker,  and  the  abstract  to  such  lot  will  com- 
mence with  a  will  dated  in  1802.  .  .  .  The  vendors  shall 
not  be  required  to  verify  the  abstract  of  title  to  lot  4,  further 
252]  ^han  by  the  production  of  the  *mort^age  deed  under 
which  they  sell,  no  earlier  documents  of  title  being  in  their 
possession  or  power."  • 

The  8th  condition  stated  that  the  muniments  of  title  in  the 
vendor's  possession  to  lot  4  would  be  handed  to  the  pur- 
chaser on  completion. 
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The  lOth  condition  provided  that  if  any  mistake  should 
be  made  in  the  description  of  the  property  or  the  extent  of 
any  undivided  share,  it  should  not  (if  capable  of  compensa- 
tion) annul  the  sale,  but  compensation  should  be  allowed  by 
the  vendors. 

At  the  sale  J.  Gt,  Leete  was  declared  the  purchaser  of 
lot  3  for  £450,  and  lot  4  for  £100,  and  he  thereupon  paid  a 
deposit  of  £55,  and  signed  an  agreement  for  the  purchase  of 
both  lots  for  £550,  subject  to  the  particulars  and  conditions 
of  sale. 

Abstracts  of  title  to  lots  3  and  4  were  delivered  to  the  pur- 
chaser within  the  time  specified. 

On  the  15th  of  April,  1868,  it  was  objected  by  the  pur- 
chaser that  no  title  was  made  to  lot  3,  inasmuch  as  '*  T.  Bur- 
ton devised  all  his  hereditaments  situate,  lying,  and  being 
in  the  several  rferishes  of  Thrapston,  &c.,  and  W.  Parker 
again  devised  all  his  hereditaments  situate  in  Thrapston  or 
elsewhere,"  whereas  ^'market  tolls  are  in  the  nature  of  in- 
corporeal hereditaments,  and  cannot  be  said  to  be  situate 
anywhere."  To  this  the  vendor's  solicitor  replied  that  there 
was  no  doubt  the  tolls  passed.  The  purchaser  also  required 
the  right  to  hold  fairs  and  markets  to  be  made  out  by  pro- 
duction of  the  original  grant  or  by  some  recognition  of  it  in 
a  court  of  record,  to  which  the  vendor  replied  by  referring 
to  the  5th  condition. 

As  to  lot  4,  it  was  objected  that  the  vendor  could  only 
make  a  title  to  a  fourth,  and  not  a  third  of  the  premises 
described ;  to  which  the  vendor  replied  by  referring  to  the 
10th  condition,  and  that  the  purchaser  would  be  entitled  to 
an  abatement. 

On  the  25th  of  May  the  vendor,  without  taking  any  fur- 
ther notice  of  the  answer  as  to  lot  4,  insisted  on  the  second 
requisition  as  to  lot  3. 

Subsequently,  upon  being  threatened  by  the  vendor  with 
a  suit  for  specific  performance,  the  purchaser  expressed  his 
willingness  to  waive  his  objection  as  to  lot  4,  upon  having 
the  abatement  made,  and  offered  to  separate  the  contract  into 
two  *if  the  vendor  desired  it  (which  offer  the  vendor  [253 
accepted),  but  persisted  in  his  objection  as  to  lot  3.  The 
vendor  offered  to  produce  reasonable  evidence  of  the  actual 
enjoyment  of  the  right,  but  the  purchaser  still  refused  to 
complete. 

On  the  24th  of  July,  1868,  the  vendor  filed  a  bill  against 
J.  G.  Leete  to  enforce  specific  performance  of  the  contract, 
alleging  (amongst  other  things)  that  the  defendant  was  well 
aware  of  the  title  under  which  W.  Parker  bought  on  the  6th 
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of  June,  1860,  and  (by  par.  30)  stating  as  follows :  ' '  The 
defendant  now  raises  no  objection  to  the  title  to  the  said  lot 
4,  which  lies  apart  from  and  is  unconnected  with,  lot  3,  and 
he  is  willing  to  complete  the  purchase  of  lot  4  at  the  said 
price  of  £100,  without  prejudice  to  any  question  as  to  lot 
3 ;"  and  by  the  prayer  of  the  bill  he  asKed  :  1,  that  the  de- 
fendant might  be  decreed  sj>ecificallv  to  perform  his  said 
contract,  or,  in  case  the  said  purcnase  of  lot  4  at  £100 
should  have  been  jM-eviously  completed,  then  that  he  might 
be  decreed  specifically  to  perform  the.  said  contract  as  to  lot 
3,  and  to  pay  the  balance  of  the  said  sum  of  £550,  or  £450, 
as  the  case  might  be,  with  interest ;  2,  that  it  might  be  de- 
clared that  the  defendant  was  not  at  liberty  to  require  any 
grant  of  the  market  or  any  title  thereto,  other  than  such  as 
was  stated  in  the  6th  condition. 

On  the  23d  of  September,  1868,  the  plaintiff  s  testator  filed 
his  answer  to  this  Dill. 

The  10th  paragraph  of  it,  so  far  as  it  relates  to  lot  4,  and 
the  31st  and  32d,  are  all  that  is  necessary  to  notice.  They 
were  as  follows : 

"  10.  And  as  to  lot  4,  I  say  that  the  abstract  so  delivered 
was  defective  in  several  material  particulars  ;  and  especially 
I  allege  that  between  the  date  of  the  said  will  in  1802  and 
the  said  sale  of  the  26th  of  March,  1868,  the  plaintiflf,  or  the 
said  testator  William  Parker,  had  dealt  with  the  property 
comprised  in  lot  4  in  a  manner  materially  affecting  the  title 
thereto ;  and  such  dealing,  although  well  known  both  to  the 
plaintiff  and  to  Messrs.  Palmer,  Eland,  &  Nettleship,  his 
solicitors,  was  improperly  omitted  from  the  said  abstract ; 
and,  except  as  hereinoef ore  appears,  I  deny  that  abstracts 
of  the  title  to  lots  3  and  4,  commencing  as  to  lot  3  with  the 
conveyance  of  the  11th  of  October,  1860,  and  as  to  lot  4 
254]  *with  the  will  of  1802  in  the  said  conditions  of  sale  re- 
spectively mentioned,  were  duly  delivered  within  the  time 
specified  by  the  said  conditions." 

"31.  I  do  raise  an  objection  to  the  title  to  lot  4  in  the 
plaintiffs  bill  mentioned.  Such  objection  was  raised  for  the 
first  time  in  the  requisitions  delivered  to  the  plaintiff' s  soli- 
citors, and  was  to  the  effect  that  the  plaintiff' s  title  extended 
only  to  one  undivided  fourth  part  of  certain  cottages,  instead 
of  one  undivided  third  part,  as  described  in  the  particulars 
of  sale,  and  the  objection  has  been  acquiesced  in  by  the 
plaintiffs  solicitors.  I  also  now  object  to  the  title  to  the 
said  lot  4,  on  the  ground  that  the  true  state  of  such  title  was 
not  disclosed  by  the  abstract  furnished  to  me  by  the  ven- 
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dor's  solicitors,  inasmuch  as  such  abstract  was  defective,  as 
stated  in  the  lOth  paragraph  of  this  my  answer. 

'*  32.  I  admit  that  the  said  lot  4  lies  apart  from  lot  3,  and 
except  that  it  is  comprised  in  the  same  contract,  it  is  uncon- 
nected with  it.  But  I  say  I  am  not  willing  to  complete  the 
purchase  of  lot  4  at  the  price  of  £100,  or  at  all,  with  or  with- 
out prejudice  to  anv  question  as  to  lot  3.  On  the  contrary, 
I  insist  on  all  the  objections  to  the  title  of  each  of  the  said 
lots  as  a  ffround  for  refusing  to  complete  the  purchase  of 
either  of  them." 

The  defect  insisted  upon  by  the  10th  and  81st  paragraphs, 
was  the  omission  from  the  abstract  of  the  following  con- 
veyances : 

by  a  deed  dated  the  7th  of  June,  1860,  reciting  that  by  a 
deed  of  the  28th  of  October,  1858,  one  Collier  mortgaged  to 
W.  Parker  to  secure  repayment  of  £100  and  interest  the  un- 
divided third  part  of  the  said  six  cottages,  and  reciting  that 
on  the  19th  of  April,  1859,  Collier  conveyed  to  J.  Castle  and 
W.  Parker  all  his  real  estate  on  trust  for  sale  for  the  benefit 
of  his  creditors,  and  reciting  that  there  was  due  to  W.  Par- 
ker on  his  mortgage  the  sum  of  £111,  and  that  J.  Castle  and  W. 
Parker  had  contracted  with  W.  Smith  for  the  sale  to  him,  by 
private  contract,  of  the-said  hereditaments  for  £111,  it  was  wit- 
nessed that,  in  consideration  of  the  payment  of  that  sum  to 
W.  Parker  fat  the  request  and  by  tne  direction  of  J.  Castle 
and  W.  Parker  as  trustees),  by  W.  Smith  in  full  satisfaction 
of  all  moneys  secured  by  the  mortgage,  W.  Parker  granted 
and  conveyed,  and  J.  Castle  and  W.  Parker,  as  such  trus- 
tees, granted  and  confirmed  to  W.  Smith,  his  heirs  and  as- 
signs, all  that  *undivided  third  part  of  the  said  six  [255 
cottages,  freed  and  absolutely  discharged  from  the  said  in- 
denture of  mortgage,  and  all  principal  and  interest  thereby 
secured. 

On  the  25th  of  January,  1866,  W.  Smith  signed  a  memo- 
randum ^acknowledging  that  the  share  so  conveyed  was  the 
absolute  property  of  W .  Parker,  and  that  his  name  was  in- 
serted in  the  deed  of  the  7th  of  June,  1860,  as  grantee,  to 
the  intent  that  he  should  hold  the  said  shai*e  as  trustee  for 
W.  Parker,  and  to  be  disposed  of  as  he  should  direct. 

By  a  deed  of  the  11th  of  March,  1868,  indorsed  on  the 
deed  of  the  7th  of  June,  1860,  after  reciting  to  the  effect 
stated  in  the  memorandum,  and  that  W.  Parfer  by  his  will, 
dated  the  18th  of  April,  1859,  and  proved  the  12th  of  July, 
1867,  devised  all  his  real  estate,  including  estates  vested  in 
him  as  mortgagee,  to  R.  Fowler  (the  defendant),  and  R. 
Archbould,  upon  certain  trusts,  W.  Smith  granted  and  con- 
7  Eng.  Rep.]  31 
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vej^ed  to  R.  Fowler  and  R.  Archbould,  and  their  heirs,  the 
said  share,  to  have  and  to  hold  the  same  upon  the  trusts  de- 
clared thereof  by  the  said  will,  and  subject  to  such  equity 
of  redemption  as  was  subsisting  in  the  said  premises. 

The  arbitrator  found,  as  a  fact,  that  the  recitals  in  the 
deed  of  the  7th  of  June,  1860,  were  true ;  that  the  three 
documents  of  the  7th  of  June,  1860,  the  25th  of  January, 
1866,  and  the  11th  of  March,  1868,  were  omitted  from  the 
abstract  intentionally,  but  bona  fide^  and  under  the  advice 
of  counsel,  as  it  was  supposed  that  they  did  not  aflfect  the 
title  ;  that  the  last-mentioned  documents  were  known,  from 
their  respective  dates,  to  Archbould  ;  that  the  deed  of  the 
11th  of  March  was  prepared  by  the  solicitors  of  the  devisees 
in  trust  of  Parker's  will,  and  was  approved  by  Archbould 
on  behalf  of  Smith ;  that  Hawkins,  the  plaintiff's  attorney 
in  this  action  and  in  the  suit,  obtained  a  knowledge  of  the 
contents  of  the  documents  through  being  at  that  time  a  clerk 
in  Archbould' s  oflSce  (Archbould' s  approval  of  the  deed  of 
the  11th  of  March  being  in  his  handwriting) ;  that  the  said 
documents  were  also  in  the  possession  of  the  defendant  Fow- 
ler, but  were  not  known  at  the  time  of  the  auction  to  the 
purchaser,  and  .their  contents  were  first  communicated  by 
the  defendant  to  the  plaintiff  in  an  affidavit  of  the  defendant 
made  in  this  action,  pursuant  to  an  order  for  discovery  of 
documents. 

The  arbitrator  also  found  that,  in  1867,  the  defendant  Fow- 
256]  ler  *had  contracted  to  sell  lot  4  to  Lord  Lyveden,  and  his 
solicitors  delivered  to  Archbould,  as  solicitor  of  the  intend- 
ing purchaser,  an  abstract  of  title  which  included  the  will 
of  1802,  the  mortgage  of  1858,  and  the  documents  of  the  7th 
of  June,  1860,  and  tne  25th  of  January,  1866 ;  that  objection 
was  taken  to  the  title  in  respect  to  the  conveyance  to  Smith  ; 
that  the  contract  was  thereupon,  in  January,  1868,  aban- 
doned, and  the  deed  of  the  11th  of  March,  1868,  was  after- 
wards executed. 

On  the  2d  of  December,  1868,  J.  Gr.  Leete  died,  and  on  the 
26th  of  January,  1869,  the  solicitor  to  Fowler  (the  now  de- 
fendant), wrote  to  the  solicitors  of  Gray  (the  now  plaintiff), 
requesting  an  extract  from  Leete' s  will,  showing  the  appoint- 
ment of  executors,  in  order  that  they  might  revive  the  suit, 
"which  we  wUl  do  at  once."  This  information  was  fur- 
nished them  on  the  11th  of  February,  and  on  the  12th,  Fow- 
ler's  solicitors  replied  as  follows:  "We  shall  rescind  the 
contract,  and  present  jjetition  to  dismiss  bill,  upon  grounds 
which  we  will  explain  in  a  future  letter." 

On  the  13th  of  February,  upon  a  petition  presented  by  the 
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then  plaintiff  to  the  master  of  the  rolls,  an  order  was  made 
that  tiie  bill  do  stand  dismissed,  with  costs,  to  be  taxed  and 
paid  by  the  petitioner  to  the  defendant ;  and  on  the  17th  a 
copy  01  the  order  was  sent  to  the  solicitors  of  Leete's  exec- 
utors, accompanied  with  a  formal  notice  rescinding  the  con- 
tract and  offering  to  repay  the  deposit. 

The  solidtors  of  Leete'  s  executors  objected  that  the  order 
was  informal  in  directing  costs  to  be  paid  to  a  dead  man, 
and  declined  to  act  upon  it,  although  the  then  plaintiff's 
solicitor  offered  to  give  their  undei*taking  to  pay  the  costs  to 
the  order  of  Leete' s  executors;  and  on  the  4th  of  March, 
upon  a  motion  by  the  now  plaintiff,  as  executor  of  Leete, 
that  the  plaintiff  in  the  suit  should,  within  one  month,  ob- 
tain and  serve  on  the  executor  an  order  to  revive,  or  that  in 
default  the  bill  should  stand  dismissed  for  want  of  prosecu- 
tion, with  costs,  an  order  was  made,  otherwise  in  the  terms 
of  the  motion,  but  without  costs.  No  order  to  revive  was 
obtained. 

On  the  12th  of  April  the  now  plaintiff's  solicitor  wrote  to 
the  solicitors  for  the  now  defendant,  requiring  compensation 
for  the  breach  of  contract,  and  on  the  13th  tne  sum  of  £55, 
the  amount  of  the  deposit,  was  tendered  to  them,  which  they 
declined  to  receive  *on  th6  ground  that  a  larger  sum  [25 1 
was  due,  and  on  the  20th  the  present  action  was  commenced. 

The  arbitrator  found  further  as  follows :  "That,  as  admit- 
ted on  the  pleadings,  the  defendant  did  not  deduce  or  show 
a  good  title  to  the  property  sold  to  the  said  J.  Gr.  Leete,  but 
that  there  was  no  fraud  or  fraudulent  misrepresentation  on 
the  part  of  the  defendant,  and  that  he  always  believed  he 
had  and  could  make,  a  good  title  to  both  of  the  said  lots, 
and  that  the  election  made  by  the  defendant  to  rescind  the 
contract  of  sale  always  continued  from  the  said  17th  day  of 
February,  1869,  hitherto  ;  and  I  find  as  a  fact,  that  accord- 
ing to  the  true  construction  of  the  said  will  and  codicil  he 
could  not  make  a  good  title  to  more  than  one  quarter  of  lot  4, 
or  remove  the  objection  to  that  effect  originally  made  by  the 
purchaser,  and  insisted  on  by  the  10th  and  31st  paragraphs 
of  the  purchaser' s  answer ;  but  I  also  find  as  a  fact  that  the 
said  rescission  or  attempted  rescission  of  the  contract  by  the 
defendant,  was  not  from  unwillingness  or  inability  on  his 
part  to  answer  or  comply  with  objections  to  or  requisitions 
on  the  title  to  the  said  lots  or  either  of  them." 

As  to  certain  specific  issues  raised  by  the  pleadings,  the 
arbitrator  found,  on  the  issue  raised  by  the  2a  plea  (subject 
to  the  opinion  of  the  court),  "that  the  defendant  did  not, 
according  to  the  3d  condition  of  sale,  rescind  the  contract ;" 
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on  the  isstte  raised  by  the  3d  plea,  tksi  the  defendant  was  not 

§nilty  of  fraud,  and  on  the  issue  raised  by  the  last  plea,  that 
le  defendant  was  not  entitled  to  rescind  under  the  3d  con- 
dition ;  and  he  assessed  the  damages  contingently,  so  as  to 
eiihable  the  court  to  give  final  judgment  as  follows :  costs  of 
investigating  title,  £22  16^./  int^est  on  costs  and  on  de- 
posit ('),  £9  Ws.;  loss  of  bai^in,  £250;  costs  of  chancery 
Bait,  £67. 

The  court  was  to  be  at  liberty  to  draw  inferences  of  fact ;  and 
the  questions  for  the  opinion  of  the  court  were ;  1,  whether, 
under  the  circumstances  of  the  case,  the  defendant  had  power 
to  and  did  rescind  the  contract  of  sale  within  the  meaning  of 
the  3d  condition  of  sale ;  2,  whether  the  plaintiff  was  enti- 
tled to  damages  for  loss  of  bargain ;  3,  whetiaer  the  plaintiff 
258]  was  entitied  *to  recover  in  this  action  the  costs  of  de- 
fending the  chancery  suit,  or  any  and  what  part  thereof. 

May  30,  1871.  Qiiaiii,  Q.C.,  {Speke  and  C.  E.  HawkiTis 
with  nim),  for  the  plaintiflF.  The  defendant  has  not,  in  fact, 
exercised  the  power  of  rescissiiMi  given  him  by  tiie  3d  condi- 
tion. The  objections  and  requisitions  mentioned  in  the  clause 
of  that  condition  which  gives  the  power  to  rescind,  are  ob- 
jections and  requisitions  arising  direcUy  out  of  the  abstract, 
or  out  of  requisitions  made  upon  it,  but  not  such  as  may  be 
made  upon  mcts  discovered  aliunde.  The  former  part  of  the 
condition  relates  to  the  delivery  of  the  abstract,  and  the  clause 
as  to  rescission,  which  follows  it,  must  therefore  be  limited 
to  matters  arising  out  of  the  abstract  so  delivered.  This  is 
the  obvious  and  fair  construction,  and  the  iorm  of  condition 
in  Steer  v.  Crowley  (")  shows  how  a  condition  should  be 
drawn  if  it  is  intended  to  give  the  vendor  power  to  rescind 
upon  an  objection  not  arising  out  of  the  abstract ;  and  if  a 
doubt  arises  as  to  the  extent  of  the  power  given,  it  must  be 
determined  against  the  vendor,  who  has  inserted  the  clause 
in  his  own  favor.  But  in  fact  the  construction  is  placed  out 
of  doubt  by  the  limit  fixed,  for  it  could  never  be  intended, 
without  express  words,  to  treat  the  vendor  as  having  waived, 
in  twenty-one  days  from  the  delivery  of  the  abstract,  an  ob- 

{'ection  which,  by  reason  of  the  imperfection  of  the  abstract, 
le  never  had  the  opportunity  of  making,  and  to  compel  him 
to  accept  the  title  notwithstanding  such  objection.  The 
clause  as  to  the  implied  waiver  of  objections  cannot  there- 
fore be  read  as  applying  to  such  objection ;  but  if  not,  then 
neither  can  the  clause  as  to  rescission,  for  the  objections  and 
requisitions  referred  to  in  both  clauses  must  be  the  same. 

(»)  The  deposit  was  brought  into  court  («)  14  C.  B,  (N.S),  387;  82  L,  J.  (C.P.). 
under  a  plea  of  tender.  191. 
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If,  then,  the  defendant  rescinded  on  the  ground  of  the  objec- 
tion arising  out  of  the  spp|>ressed  deeds,  his  rescission  was 
invalid.  But  it  was  equally  invalid  if  he  rescinded  on  the  ob- 
jections which  were  in  fact  made  upon  the  abstract,  because  he^ 
had  determined  his  election  bv  filing  his  bill  for  specific  per- 
formance of  the  contract :  TmhTier  v.  Smith  (*) ;  Morley^  v. 
Cook  (') ;  OofTcf^om  v.  Lee  (').  And  again,  even  if  he  was  ever 
*at  liberty  to  rescind  upon  the  ground  of  the  objec-  [259 
tion  arising  out  of  the  suppressed  deeds,  he  had  determined 
his  election  on  this  also ;  for  he  was  bound  to  make  his  elec- 
tion within  a  reasonable  time,  and  his  delay  from  the  time 
when  that  objection  was  disclosed  till  the  11th  of  February 
was  unreasonable :  Shorediteh  Vestry  v.  Hughes  C).  Fur- 
ther, the  defendant  was  not  entitled  to  rescind  witnout  first 
dismissing  his  bill  with  costs :  Warde  v.  Dixon  (*).  Again, 
his  right  to  rescind  did  not  arise  till  he  had  delivered  a  per- 
fect abstract,  which  he  has  never  yet  done.  Lastly,  the  de- 
fendant is  concluded  by  the  finding  of  the  arbitrator  that  his 
rescission  was  not  made  from  inability  or  unwillingness  to 
answer  or  comply  with  objections  to  or  requisitions  as  to  the 
title.  [He  also  cited  Dart,  Vend,  and  Pur.,  4th  ed.,  vol.  i, 
pp.  147,  276.] 

Secondly,  if  the  plaintiff  is  entitled  to  recover  at  all,  he  is 
entitled  to  damages  for  loss  of  bargain ;  the  defendant  was 
guilty  of  misconduct  in  suppressing  the  deeds,  and  this  cir- 
cumstance takes  the  case  out  of  the  rule  of  Flureau  v.  ThoTU" 
Mil  (•),  and  brings  it  within  Hopkins  v.  Grazehrook  ('). 
Thirdly,  the  plaintiff  is  also  entitled  to  the  costs  of  the  chan- 
cery suit. 

[Bramwell,  B.  Can  it  be  said  that  the  defendant  filed 
his  bill  in  chancery  because  he  liad  no  title  ?] 

Kemplay^  Q.C.  {Bagshawe  with  him).  ^The  defendants 
power  to  rescind  is  not  limited  to  objections  arising  out  of 
the  abstract,  and  no  inquiry  can  be  made  as  to  the  niotive  of 
his  unwillingness  to  comply  with  the  objections  if  he  was  in 
fact  unwilling.  As  to  the  alleged  misconduct  of  the  defendant, 
the  plaintiff  cannot  complain  of  the  omission  of  the  deeds,  for 
they  were  known  to  his  attorney :  Dresser  v.  Norwood  (*). 

Quain^  Q.C,  in  reply.  In  equity,  knowledge  obtained bj 
the  attorney  in  a  different  transaction  is  not  notice  to  his 
client :   Worsley  v.  Lord  Scarborough  ('). 

Our,  adv.  vuU. 

n)  10  Sim.  410.  (»)  28  L.  J.  (Ch.),  815. 

«)  2  Hare,  106.  (•)  2  W.  Bl.  1,078. 

(»)  3  H.  <fe  C.  661 ;  84  L.  J.  (Ex.),  113.         M  6  B.  A  C,  81. 
(^  17  C.  B.  (N.S.),  187 ;  83  L.  J.  (C.P.),        (*)  17  C.  B.  (N.S.),  466 ;  84  L.  J,  (C.P.), 
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May  31.     The  following  judgments  were  delivered : 

Cleasby,  B.  It  appears  to  me  that  the  defendant  is  enti- 
260]  tied  to  *  judgment.  Three  questions  are  raised ;  first, 
ivhefher  under  the  circumstances  the  defendant  had  the 
power  to  rescind ;  secondly,  whether  the  plaintiff  is  entitled 
to  damages  for  loss  of  bargain ;  thirdly,  whether  the  plain- 
tiff is  entitled  to  recover  the  costs  of  defending  the  chancery 
suit.  I  shall  say  very  little  upon  the  second  and  third  ques- 
tions. I  think  even  if  the  plaintiff  is  entitled  to  recover,  it  is 
not  for  the  loss  of  bargain.  This  is  a  contract  for  the  sale  of 
real  property,  and  unless  there  is  something  to  bring  the  case 
within  the  exception  established  in  Hopkins  v.  Orazehrooki^) 
it  falls  within  tne  rule  of  Flureau  v.  ThornkiU  (").  Now,  if 
it  is  not  made  out  that  the  title  was  a  good  one,  it  is  at  all 
events  negatived  that  the  defendant  knew  it  to  be  bad ;  so 
that  the  plaintiff's  claim  to  damages  stands  simply  on  the 
footing  of  the  title  not  being  a  good  one. 

Then  with  reference  to  the  costs  of  the  chancery  suit,  this 
is  not  a  case  in  which  the  plaintiff  has  instituted  proceedings 
in  chancery  for  the  purpose  of  enforcing  a  contract.  If  that 
were  so,  I  should  consider  whether  it  was  so  far  a  matter 
arising  out  of  the  contract,  that  he  would  be  entitled  to  re- 
cover the  costs  as  part  of  the  damages  for  breach  of  contract. 
But  here  it  appears  adverse  proceedings  have  been  taken 
against  him,  and  with  respect  to  the  costs  of  those  adverse 
proceedings,  it  is  impossible  to  say  they  were  in  any  way 
caused  by  the  breach  of  the  contract. 

Now  I  come  to  the  real  question  in  the  case ;  and  that  de- 
pends on  the  3d  condition.  The  facts  are  that  the  executor 
of  the  plaintiff  bought  two  lots.  No.  3  and  No.  4,  separately, 
at  separate  prices,  but  when  the  matter  was  carried  into 
effect  by  an  indorsement  on  the  condition  of  sale,  there  was 
only  one  contract  entered  into,  a  contract  for  £660  purchase 
money  for  the  two  lots.  Now  the  4th  lot  was  one  undivided 
third  part  of  certain  property,  and  the  10th  condition  pro- 
vided that  ' '  if  any  mistake  should  be  made  in  the  description 
of  the  property  or  the  extent  of  any  undivided  share,  it 
should  not  annul  the  contract,  but  compensation  should  be 
allowed  by  the  vendors."  An  objection  was  taken  as  to  lot  4, 
that  the  abstract  showed  a  title,  not  to  a  third  part,  but  only 
to  a  fourth  part.  The  answer  to  that  was,  that  it  came  within 
the  condition  that  a  mistake  or  en-or  as  to  the  extent  of  the 
261]  undivided  part  *should  not  avoid  the  sale,  and  both 
parties  seemed  to  agree  to  that  answer.  At  leasts  the  bill 
was  founded  upon  that  state  of  facts,  and  upon  the  assump- 

(»)  6  B.  A  C,  81.  0  2  W.  Bl.,  1,078. 
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tion  that  there  was  no  question  whatever  as  to  lot  4  (though 
there  seems  to  have  been  some  mistake  in  the  thirtieth  para- 
graph of  the  bill,  in  making  no  deduction  from  the  pnce  at 
which  that  lot  was  to  be  taken),  and  by  its  prayer  the  bill, 
assuming  that  there  would  be  no  difficulty  m  specific  per- 
formance as  to  this  part,  goes  on  to  pray  that  the  then  de- 
fendant may  be  compelled  to  pay  the  £450  which  was  the 
price  of  the  other  lot.  Then  an  answer  is  put  in,  in  which 
the  objection  to  lot  4  is  insisted  upon. 

Another  objection  is  also  made  in  the  answer,  which  would 
be  a  defence  to  the  suit,  namely,  that  the  then  plaintiff  had 
not  furnished  a  proper  abstract  of  title,  but  the  objection  as 
to  lot  4  is  continuea  as  a  valid  objection,  and  insisted  on  as 
a  ground  for  resisting  performance  of  any  part  of  the  con- 
tract, thus  treating  the  whole  as  one  contract.  Now,  the 
question  arises,  whether  upon  that  the  present  defendant 
was  entitled  to  rescind  under  the  3d  condition.  I  have  had 
some  doubt  whether  what  was  done  took  place  within  a  rea- 
sonable time.  In  September  the  answer  was  put  in,  insist- 
ing upon  this  objection  as  to  lot  4  ;  then,  on  Uie  2d  of  De- 
cember the  defendant  in  the  suit  died  ;  then  early  in  January, 
the  plaintiff  in  the  suit  took  proceedings  for  getting  rid  of 
the  suit ;  in  February  he  rescinds  the  contract,  but  infor- 
mally, because  it  was  before  the  bill  had  been  properly  dis- 
missed ;  in  April,  the  bill  having  been  got  rid  of  altogether 
and  taken  off  the  file,  he  exercises  his  power  to  rescind.  I 
cannot  say  that  under  all  the  circumstances,  that  was  an 
unreasonable  delay.  The  time  which  it  is  most  difficult  to 
account  for  is  the  time  from  September  to  December ;  but, 
upon  the  whole,  I  do  not  think  that  he  had  precluded  him- 
self from  exercising  the  power  to  rescind.  It  is  clear  that 
the  mere  circumstance  of  a  bill  having  been  filed  does  not 
prevent  a  vendor  from  rescinding ;  although  a  subsequent 
waiver  by  a  purchaser  of  an  objection  raised  bv  him  in  a 
suit  for  specitc  performance  will  do  so :  Duddell  v.  Simp- 
son (*).  But  the  objection  made  here  was,  that  a  bill  having 
been  filed  by  the  *vendor,  the  bill  had  not  been  dis-  [262 
missed  with  costs,  and  a  case  of  Ward^  v.  Dixon  (")  before 
Kindersley,  V.C.,  was  referred  to,  in  which  it  was  said  that 
the  bill  must  be  dismissed  with  costs  before  the  right  to  re- 
scind could  be  exercised.  But  that  case  assumes  that  the 
vendor  still  has  the  power  to  rescind,  provided  he  gets  rid 
of  the  bill  in  that  way ;  so  that  the  question  here  really 
stands  upon  the  original  contract  unaffected  by  any  subse- 

(')  Law  Rep.,  1  Eq.,  678;   Law  Rop.,        (»)  28  L.  J.  (Ch.),  816. 
2  Ch.,  102. 
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quent  proceedinffs.  Now,  it  is  quite  certain  that  if  an  ob- 
jection is  waived  you  cannot  rescind ;  and  as  long  as  the 
objection  as  to  lot  4  continued  to  be  treated  as  waived,  the 
right  to  rescind  upon  that  objection  did  not  exist.  There- 
fore the  question  turns  upon  whether  the  objection  still  ex- 
isted, and  upon  the  effect  of  the  answer  which  again  set  up 
that  objection.  Now,  it  seems  to  me  plain  that  nothing  had 
taken  place  equivalent  to  a  new  contract ;  so  as  to  entitle 
either  party  to  say  that  the  old  contract  no  longer  existed. 
That  old  contract  the  defendant  in  the  suit  says  he  is  not 
bound  to  perform,  because  of  this  objection,  which  was  an 
objection  made  under  the  old  contract,  and  which  was  a 
valid  and  subsisting  objection.  The  vendor  was  therefore 
entitled  to  rescind.  That  the  objection  and  the  rescission 
were  complicated  with  the  other  objection  as  to  the  title  of 
lot  3,  I  thmk,  makes  no  difference.  I  think,  therefore,  that 
the  defendant  is  entitled  to  the  judgment  of  the  court.  I 
should  add  that  I  do  not  thinfe  the  vendor  was  guilty  of 
any  impropriety  in  not  setting  out  in  the  abstract  of  title, 
deeds  which,  by  the  advice  of  counsel,  he  considered  unim- 
portant. 

Bramwell,  B.  The  arbitrator  has  raised  three  points  for 
our  decision.  I  think  it  is  not  necessary  to  add  anything 
to  what  was  said  in  the  course  of  the  argument  as  to  the 
costs  of  the  chancery  suit ;  they  are  not  costs  incurred  in 
consequence  of  the  title  being  bad,  and  therefore  the  plain- 
tiff cannot  recover  them. 

Upon  the  second  question,  whether  the  plaintiff  is  entitled 
to  damages  for  loss  of  bargain,  I  do  not  dissent  from  the 
opinion  of  my  Brother  Cleasby,  which  I  underetand  to  be 
also  the  opinion  of  my  lord  and  my  Brother  Martin  ;  though, 
if  the  question  had  become  of  any  practical  consequence,  I 
263]  should  have  wished  for  *time  to  consider  it  more  care- 
fully, because  there  are  circumstances  here  which  make  me 
doubt  whether  the  case  is  governed  by  the  authority  of 
Flureau  v.  ThornhilH^).  The  arbitrator  finds  distinctly 
that  there  was  no  fraud  in  omitting  the  conveyances  from 
the  abstract,  on  which  no  doubt  they  ought  to  have  been 
put.  I  do  not  mean  to  insinuate  there  was  fraud ;  I  think 
there  was  no  intention  to  do  anything  wrong,  but  that  it  was 
thought,  if  a  conveyance  had  been .  taken  by  the  plaintiff 
without  notice,  he  would  have  got  a  good  title,  and  would 
have  had  nothing  to  fear.  But  I  am  strongly  inclined  to 
think  that  no  man  has  a  right  to  represent  to  another  that  a 
state  of  things  exists  which  is  not  the  true  state  of  things, 

0)  2  W.  Bl.,  1,078. 
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with  the  intention  that  that  other  person  should  act  upon 
it ;  the  other  is  entitled  to  exercise  a  judgment  upon  the 
matter  himself.  Therefore  the  plaintiff  has  a  right  to  com- 
plain that  the  defendant,  knowing  the  truth,  did  not  think 
proper  to  tell  it  to  him  ;  the  state  of  facts  on  which  he  was 
induced  to  act  was  different  from  the  real  state  of  facts. 
Now  I  am  not  sure  that  this  does  not  take  the  case  out  of 
the  authorities*  referred  to,  and  I  refer  to  the  Judgment  of 
my  Brother  Cleasbjr  in  the  case  of  Bain  v.  Pother gilH^\ 
where  he  says,  "  We  are,  therefore,  thrown  back  on  tne  case 
of  Flureau  v.  ThornhiUi^\  which  establishes  that,  where 
there  is  no  fraud  and  no  express  contract  to  sell  property 
with  a  knowledge  on  the  vendor' s  part  that  he  has  not  the 
title  to  sell,  as  was  the  case  in  Hopkins  v.  GrazebrooJc  (')  no 
damages  for  loss  of  bargain  can  be  recovered."  Now  here 
the  defendant  did  know  that  he  had  not  the  title,  for  he 
knew  that  he  had  proposed  to  sell  to  Lord  Lyveden,  and 
that  this  objection  had  been  made  to  his  title,  and  that  the 
title  was  not  marketable  It  seems  to  me,  speaking  with 
reserve  on  a  point  of  law  I  am  not  familiar  with,  that  he 
could  not  have  deduced  a  good  title,  because  he  could  not 
have  deduced  a  title  free  from  the  assignees  of  the  mortgagor. 
I  speak,  therefore,  with  reserve  as  to  whether  the  plaintiff 
might  not  be  entitled  to  recover  damages  for  his  loss  of  bar- 
gain, if  he  is  entitled  to  recover  at  all. 

But  the  principal  question  is,  whether  he  has  a  right  to 
recover,  which  depends  on  whether  the  defendant  nad  a 
right  to  rescind  *tne  contract.  Now,  the  learned  arbi-  [264 
trator  has  found  that  which  I  think  concludes  the  case.  He 
says,  ^^  I  find  as  a  fact  that  the  said  rescission  or  attempted 
rescission  of  the  contract  by  the  defendant  was  not  from  un- 
willingness or  inability  on  his  part  to  answer  or  comply 
with  objections  or  requisitions  on  the  title  to  the  said  lots, 
or  either  of  them."  I  should  have  thought  that  finding  con- 
cluded the  question ;  for  the  pleadings  also  are  part  of  the 
case,  and  the  pleas  expressly  state  that  the  defendant,  ''be- 
ing unable  or  unwilling  to  answer  or  comply  with  such  ob- 
jections and  requisitions,"  rescinded  the  contract.  But  it  is 
said  that  it  is  not  necessary  the  rescission  should  proceed 
from  his  being  unwilling  or  unable ;  it  is  enough  that  un- 
willingness or  inability  existed.  That  is  ingenious,  but  un- 
sound. Suppose  the  defendant  had  refused  to  go  on  with 
the  purchase  for  no  other  reason  than  that  he  thought  he 
could  get  a  better  price,  and  an  action  were  brought  against 

0)  Law  Rep.,  6  Ex.,  59,  at  p.  69.  *  («)  2  W.  Bl,  1,078. 
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him,  and  it  afterwards  turned  out  that  he  could  not  make  a 
good  title ;  could  it  be  said  that  he  could  then  exercise  his 
power  of  rescission?  Clearly  not.  It  is  necessary  that  the 
unwillingness  or  inability  should  exist,  and  that  in  con- 
sequence of  that  unwillingness  or  inability  he  rescinds.  I 
think,  therefore,  the  finding  concludes  the  case  against  the 
defendant. 

Butsif  that  finding  were  not  there,  I  should  come  to  the 
same  conclusion.  It  is  contended  that  the  defendant' s  power 
to  rescind  arises  in  two  diflferent  ways ;  first,  on  the  objec- 
tion as  to  lot  4,  that  he  could  not  make  out  a  title  to  more 
than  one-fourth,  whereas  he  had  sold  an  undivided  third ; 
and  secondly,  on  the  objection  arising  out  of  the  conveyance 
to  Smith,  and  the  subsequent  dealings  with  the  title.  Now 
first  of  all,  had  the  vendor  anjr  right  to  rescind  in  conse- 
quence of  the  objection  taken  m  tne  answer  that  he  could 
only  convey  one-fourth,  and  not  one-third  of  the  property  ? 
It  is  clear  to  my  mind  that  he  had  not ;  and  for  this  reason : 
that  the  vendee  had  no  power  to  make  such  an  objection. 
It  was  a  perfectly  invalid,  useless,  and  idle  objection.  He 
had  taken  it  before,  and  taken  it  improDerly ;  and  it  had 
been  answered  by  a  reference  to  the  lOtn  condition,  and  it 
is  found  that  that  answer  was  acquiesced  in.  It  was  a  futile 
and  invalid  objection ;  as  idle  as  if  the  purchaser  had  said 
that  a  dot  had  not  been  put  to  an  i ;  and  therefore  it  was 
265]  incompetent  to  him  to  make  *it,  except  so  far  as  it 
was  an  objection  to  the  payment  of  the  full  price,  as  de- 
manded in  the  bill. 

But  there  is  another  answer  to  the  claim  of  a  right  to  re- 
scind on  this  ground.  It  was  not  an  objection  which  the 
vendor  was  unable  or  unwilling  to  answer ;  he  certainly  was 
not  unable  to  answer  it,  because  it  was  clearly  within  the 
10th  condition ;  neither  was  he  unwilling  to  answer  it ;  this 
is  clear  as  a  matter  of  fact,  and  it  is  so  found  by  the  arbi- 
trator. I  do  not  know  whether  any  meaning  has  been  judi- 
cially put  on  the  word  ''unwilling;"  but  it  certainly  does 
not  mean  anything  so  absurd  as  that  if  the  vendor  says,  "  I 
would  rather  not,  because,  for  certain  reasons,  I  am  glad  to 
avail  myself  of  an  objection  that  you  improperly  make,"  he 
will  be  within  it.  It  must  mean  an  unwillingness  of  this 
character ; — ^an  objection  is  taken,  and  a  man  may  say,  "  I 
cannot  absolutely  say  that  I  am  unable  to  answer  your  ob- 
jection, but  I  can  only  do  so  at  a  considerable  trouble  and 
expense,  and  therefore  am  reasonably  unwilling  to  do  so." 
In  that  sense  the  defendant  was  not  unwilling  to  answer  the 
objection.    Therefore,  on  these  two  grounds,  1  think  the  de- 
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fendant  was  not  entitled  to  rescind  on  account  of  the  objec- 
tion as  to  the  quantity  of  the  4th  lot. 

But  there  is  another  ground  on  which  it  is  said  there  was 
a  right  to  rescind.  The  plaintiff  sets  out  that  the  abstract 
of  title  was  an  improper  one,  and  that  when  the  true  state  of 
the  title  is  disclosed,  the  vendor  cannot  make  out  a  good 
title  without  getting  the  concurrence  of  the  mortgagor's  trus- 
tees for  the  benefit  of  creditors  ;  and  that  otherwise  the  title 
would  be  subject  to  impeachment  by  them,  on  the  ground 
that  they  had  some  eq  uiteble  interest  in  the  property.  That 
objection  also  is  taken  by  the  answer.  Then  did  that  give 
the  vendor  a  right  to  rescind  1  I  am  of  opinion  that  it  did 
not.  In  the  first  place,  the  abstract  is  wrong ;  that  I  take 
as  established  by  the  authorities ;  it  should  have  contained 
the  conveyance  to  Mr.  Smith  and  the  reconveyance. 

Now  the  5th  condition  states  that  lot  4  is  sold  under  a 
power  of  sale  contained  in  a  mortgage  made  to  Mr.  Parker, 
and  that  the  abstract  shall  commence  with  a  will  dated  1802. 

That  is  the  title  which  the  vendor  professes  to  convey. 
•Now,  what  does  condition  3  say?  ''Within  seven  days 
from  the  day  of  sale,  the  vendors  shall  at  their  own  expense 
make  and  deliver  to  every  purchaser,  or  his  *solicitor,  [266 
an  abstract  of  the  title  oi  the  vendors,  according  to  these 
conditions,  to  the  lot  or  lots  purchased  b v  him  respectively. ' ' 
That  is  to  say,  they  shall  make  out  an  abstract  of  the  title  to 
this  lot,  according  to  the  condition,  which  describes  them  as 
selling  under  a  certain  power  of  sale.  ''And  the  purchaser 
shall  make  his  objections  and  requisitions  (if  any)  in  respect 
of  the  title,  and  send  the  same  to  Messrs.  ralmer.  Eland,  & 
Nettleship  within  twenty-one  days  from  the  day  of  delivery 
of  the  abstract,  and  all  objections  and  requisitions  which 
shall  not  be  made  and  sent  within  the  time  specified,  shall 
be  taken  to  be  waived,  and  for  this  purpose  time  shall  be  of 
the  essence  of  the  contract.  And  in  case  any  purchaser  shall 
make  any  objection  to  or  requisition  on  the  title  of  the 
respective  lots,  which  the  vendors  shall  be  unwilling  or  un- 
able to  answer  or  comply  with,  the  vendors  reserve  to  them- 
selves the  option,  notwithstanding  they  may  have  attempted 
to  answer  or  comply  with  such  objections  or  requisitions,  or 
may  have  partly  done  so,  at  any  time  to  rescind  the  contract 
for  the  sale  of  the  lot  or  lots  in  respect  of  which  such  objec- 
tions or  requisitions  shall  be  made,  upon  repaying  or  ten- 
dering to  such  purchaser  or  purchasers  the  deposit  money, 
without  interest,  costs  or  expenses,  in  full  of  all  claims  or 
demands  for  the  investigation  of  the  title  or  otherwise."  It 
appears  to  me  that,  unaer  such  a  condition,  the  vendor  has 
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only  a  right  to  rescind  in  respect  of  objections  or  requisitions 
that  are  made  upon  the  tiue  disclosed  in  the  abstract,  or 
objections  or  requisitions  that  arise  therefrom ;  that  is,  if  an 
objection  or  requisition  is  made,  and  that  is  answered,  and 
the  answer  gives  rise  to  a  fresh  requisition,  then  the  right  to 
rescind  will  apply  to  that  also.  That  is  the  reason  of  the 
thing  and  the  language  of  the  condition ;  the  condition  does 
not  apply  to  objections  to  which  the  abstract  of  the  title 
^ives  no  rise.  Suppose  the  abstract  of  title  delivered,  the 
title  accepted,  and  that  the  parties  met  to  complete  the  pur- 
chase ;  and  then  it  appeared  that  the  vendor  was  an  uncer- 
tificated bankrupt,  and  in  consequence  of  that  the  purchaser 
declined  to  complete.  Could  it  be  contended  tnat  there 
would  be  a  power  to  rescind  under  such  a  condition  as  this  ? 
The  good  sense  of  the  thing,  and  the  language  of  the  con- 
dition, equallj^  show  that  the  power  is  a  power  to  rescind  if 
an  obiection  is  taken  to  the  title  which  the  vendor  has 
thought  tit  to  disclose. 

267]    *The  consequence  would  be  most  unjust  if  it  were 
otherwise ;   if  the  title  had  been  disclosed,  the  objection 
would  have  been  taken  at  once,  and  the  vendor  would  have 
been  obliged  then  to  say  he  could  not  answer  it.    Again,  if 
the  meaning  were  that  the  vendor  might  rescind,  whether 
the  objection  arose  upon  the  abstract  or  not,  it  follows  that 
the  clause  as  to  the  waiver  of  objections,  by  not  taking  them 
within  the  time  limited,  also  applies.    But  can  anyone  sup- 
pose that  an  objection  which  does  not  arise  out  of  the  ab- 
stract delivered  is  waived  by  not  being  taken  within  twenty- 
one  days,  and  that  if  the  defect  is  subsequently  discovered 
it  may  not  be  taken  ?  (')    These  considerations  are,  to  my 
mind,  conclusive  to  show  that  the  power  to  rescind  does  not 
apply  to  objections  which  are  found  out  aliunde^  and  can- 
not therefore  be  exercised  in  respect  of  the  objection  taken 
in  the  answer,  that  the  title  had  been  so  dealt  with  that  the 
vendor  could  not  make  a  good  title  to  the  purchaser ;  for 
that  was  an  objection  which  did  not  arise  out  of  the  abstract. 
But  there  is  another  ground  which  also  seems  to  me  con- 
clusive.    The  answer  to  the  bill  in  chancery  was  filed  in 
September.     Assuming  that,  upon  the  objection  being  then 
made  for  the  first  time,  there  was  a  right  to  rescind,  surely 
the  right  arose  then.     No  doubt  the  condition  has  the  words 
"at  any  time ;"  but  that  means,  that  whenever  the  occasion 
arises  for  electing  to  rescind  or  not  to  rescind,  then  the  ven- 
dor may  rescind ;  but  not  that  when  the  occasion  arises  for 
his  determining  whether  he  will  rescind  or  no,  he  shall  be  at 

{})  See  Warde  v.  Dixon,  28  L.  J.  (Ch.),  315. 


Vol  VIII.]  TRnOTY  TEEM,  XXXVI  VICT.  258 

Gray  ▼.  Fowler.  '  1878 

liberty  to  say,  "  I  wiU  not  rescind,"  or  do  what  is  equivalent 
to  an  option  not  to  rescind,  and  then  at  any  distance  of  time 
irfterwMds  say,  **I  will."  Suppose  the  purchaser  had 
asked  him,  on  the  filing  of  the  answar,  "  Do  you  rescind  or 
notf  and  he  had  said,  *'I  do  not,"  could  he  afterwards 
rescind  I  No ;  he  ought  to  have  exercised  his  right  when 
the  occasion  arose.  But  the  vendor  does  nothing  of  the  sort. 
First,  the  defendant  in  the  chancery  suit  having  died,  he 
writes  to  know  the  names  of  his  executors,  in  order  that  he 
may  revive  the  suit  Three  months  afterwards  he  says, 
**lfow  I  have  changed  my  mind ;  I  will  rescind."  Observe 
the  consequence ;  it  was  contended  that  the  executors  had 
not  been  put  to  additional  expense,  but  at  4east  the 
*deposit  has  been  kept  from  them  five  months  longer  [268 
than  it  should  have  been.  Why  did  not  the  defendant, 
knowing  the  obiection,  say  within  a  reasonable  time,  that  he 
would  rescind  nis  contract }  It  seems  to  me  that  upon  this 
ground  alone  he  must  now  fail. 

No  difficulty  arises  with  respect  to  the  nde  in  chancery  as 
to  the  right  to  rescind,  which  seems  a  very  reasonable  one ; 
you  cannot  rescind  a  contract  whilst  you  have  a  bill  upon 
the  file  insisting  upon  it ;  you  must  first  of  all  get  rid  of  the 
bill ;  that  is  all  the  rule  amounts  to. 

I  will  add  one  other  observation.  There  is  no  breach  in 
the  declaration  for  not  delivering  a  proper  abstract ;  if  there 
were,  there  would  be  no  possible  answer  to  it ;  and  if  the 
matter  were  before  me  as  an  arbitrator  with  power  to  amend, 
I  should  do  so  by  putting  in  such  a  breach.  However,  in 
my  opinion,  this  is  not  necessary  to  entitle  the  plaintiff  to 
judgment. 

Martin,  B.  As  I  concur  in  the  judgment  of  mj  Brother 
Cleasby,  and  as  I  understand  that  the  Lord  Chief  Baron 
agrees  with  it  also,  I  shall  occupy  a  very  short  time  in  deliv- 
ering my  judgment 

There  are  three  questions  for  our  decision.  The  third  is, 
whether  the  plaintitf,  if  entitled  to  recover  at  all,  is  entitled 
to  recover  the  costs  of  the  chancery  suit.  I  think,  as  to  that 
it  is  quite  sufficient  to  say  that  it  is  for  the  court  of  chancery  ; 
if  the  vice-chancellor  thought  fit  to  refuse  the  costs  we,  at 
common  law,  cannot  give  them. 

The  second  question  is  whether  the  plaintiflf  is  entitled  to 
recover  damages  for  his  loss  of  bargain.  I  should  have 
been  glad  if  this  question  had  been  allowed  to  drop. 
In  Flureau  v.  ThornhiU  ('),  which  was  decided  a  hundred 
years  ago,  it  is  laid  down  as  a  rule  that  if  there  was  no  fraud 

(»)  2  W.  Bl.  1,078. 
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on  the  part  of  the  seller,  if  he  honafid^  thought  he  had  that 
which  he  proposed  to  sell,  he  was  not  to  be  held  liable  for 
any  damages  by  reason  of  the  loss  of  bargain.  That  case 
has  been  the  subject  of  frec[uent  comment ;  but  it  has  been 
acted  upon  for  so  long  that  it  must  be  taken  to  be  law,  and  to 
269]  possess,  as  I  expressed  it  in  Bain  v.  *Fothergill  (*),  the 
force  of  an  act  of  Parliament.  Now  here,  when  the  contract 
was  entered  into,  the  vendor  bona  fide  thought  he  had  a  right 
to  sell,  and  I  cannot  understand  why  the  omission  of  certein 
deeds  in  the  abstract,  explained  as  it  has  been,  should  alter 
his>  position.  The  rule  may  be  wrong ;  it  may  be  an  anom- 
aly ;  but  it  is  the  law,  and  we  must  act  upon  it. 

Now  with  respect  to  the  remaining  question,  in  my  opinion 
the  defendant  is  entitled  to  our  judgment,  on  the  ground 
that  he  had  a  right  to  rescind  the  contract ;  and  I  rest  my 
judgment  on  the  decision  of  Vice-Chancellor  Kindersley  in 
the  case  of  Warde  v.  Dixon  (*).  I  am  of  opinion  that  the 
third  condition  must  be  read  according  to  its  words  and  lit- 
eral meaning.  Then,  the  abstract  being  delivered,  an  objec- 
tion is  made  to  the  title ;  as  to  lot  3  it  is  objected  that  the 
title  is  not  made  out  because  the  market  tolls,  being  incor- 
poreal hereditaments,  cannot  be  said  to  be  situate  anywhere 
and  therefore  did  not  pass  by  Thomas  Burton' s  devise  of  his 
hereditaments  situate  m  Thrapston  or  elsewhere,  which  is  a 
merely  frivolous  objection  ;  as  to  lot  4,  it  is  objected  that 
the  title  could  not  be  made  out  to  more  than  an  undivided 
fourth  part  These  are  the  two,  and  the  only  two  objections, 
made  to  the  title  ;  and  the  answers  made  are,  as  to  the  first 
objection,  that  it  is  frivolous,  and  to  the  second  objection 
that  it  was  provided  for  by  the  tenth  condition,  and  that 
there  would  oe  a  proportionate  abatement.  This  seems  to 
have  been  understood  by  the  parties,  certainly  by  the  defen- 
dant, so  far  as  concerns  the  apportionment  of  price  for  lot  3. 
But  when  a  bill  was  filed  for  specific  performance,  the  then 
defendant,  by  his  answer  (in  par,  32)  admitting  that  lot  4 
was  unconnected  with  lot  3,  except  that  it  was  comprised  in 
the  same  contract,  objected  to  complete  the  purchase  of  lot  4 
at  the  price  of  £100  or  at  all,  and  insisted  on  "all  the  objec- 
tions to  the  title  of  each  of  the  said  lots,  as  a  ground  for 
refusing  to  complete  the  purchase  of  either  of  them."  As 
far  as  I  can  see,  that  objection,  which  was  raised  for  the  first 
time,  never  was  disposed  of.  That  being  so,  the  decision  of 
Vice-Chancellor  Kindersley  in  Warde  v.  Dixon  (")  is  directly 
in  point.  It  is  true  the  vice-chancellor  goes  on  to  say  that 
the  costs  of  the  suit  must  be  paid  by  the  vendor  as  a  con- 

0)  Law  Rep.,  6  Ex.,  69.  (»)  28  L.  J.  (Ch.),  316. 
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dition  precedent  to  his  *re8cinding,  and  I  have  no  doubt  [270 
that  the  rule  is  correctly  stated,  and  is  a  very  proper  one ; 
but  it  is  no  part  of  the  bargain  or  contract ;  it  is  merely  a  rule 
which  the  coui-t  imposes  as  a  matter  of  practice  in  the  admin- 
istration of  eq^uity.  Therefore,  on  the  authority  of  Kinders- 
ley,  V.C,  it  is  competent  to  the  vendor,  in  such  a  case  as 
this,  to  say,  on  the  objection  being  made,  "I  am  unable  to 
answer  it,  and  I  therefore  rescind  the  contract."  This  is  so 
by  the  express  words  of  the  contract,  and  I  cannot  under- 
stand the  argument  to  the  contrary  that  has  been  addressed 
to  us.     In  ray  opinion  the  defendant  is  entitled  to  judgment. 

Bramwell,  B,  I  wish  to  add  a  reference  to  the  case  of 
Pilcher  v.  Hawlins  (*) ;  I  refer  to  it  upon  the  point  as  to  the 
deeds  omitted  from  the  abstract. 

Kelly,  C.B.  I  also  think  that  the  defendant  is  entitled 
to  our  judgment.  The  great  question  in  the  case  is,  whether 
the  defendant  was  entitled  to  rescind  the  contract  at  the 
time  when  he  purported  to  rescind  it.  That  depends  entirely 
on  the  third  condition,  and  upon  what  was  done  under  it. 
Now  here  an  abstract  was  delivered,  and  two  objections  were 
made  upon  it.  The  first,  that  the  defendant  was  not  entitled 
to  one-tnird,  but  only  to  one-fourth,  of  lot  4 ;  the  other,  that 
no  sufficient  title  was  made  out  in  the  abstract  to  lot  3,  which 
comprised  certain  market  tolls.  Upon  these  two  objections 
being  taken,  certain  communications  took  place  between  the 

Sarties  which  resulted  in  the  objection  as  to  lot  4  being  witit- 
rawn^  by  reason  of  a  provision  in  the  10th  condition  that  if 
any  mistake  were  made  in  the  quantity  of  lot  4  it  should  not 
annul  the  sale,  but  the  difference  in  value  should  be  com- 
pensated for.  This  was  conceded,  and  the  parties  agreed  to 
put  an  end  to  the  objection,  and  that  the  purchase-money 
should  be  reduced  to  £76.  The  objection  as  to  the  3d  lot 
remained  unanswered,  and  in  this  state  of  things,  although 
the  defendant  would  no  doubt  have  been  entitled,  by  reason 
of  the  objection  as  to  lot  3,  to  say,  "  I  am  unable  or  unwill- 
ing to  answer  it,  and  I  elect  to  rescind,"  yet  inasmuch  as  the 
objection  as  to  lot  4  had  been  put  an  end  to,  and  as  regarded 
lot  3  he  thought  he  could  make  *out  a  sufficient  answer,  [271 
and  in  fact  make  a  good  title  to  that  lot,  he  did  not  rescind  the 
contract,  but  proceeded  to  call  upou  the  purchaser  to  com- 
plete it  by  accepting  the  title  as  he  had  set  it  forth  in  the 
abstract,  and  on  the  purchaser's  refusal,  he  filed  a  bill  to 
enforce  specific  performance.  In  his  answer  to  that  bill  the 
purchaser,  admitting  that  the  objection  as  to  lot  4  had  at 
one  time  been  put  an  end  to,  and  that  it  was  to  be  conveyed 

(*)  Law  Rep.,  11  Eq.,  5^ ;  since  reversed,  Law  Rep.,  7  Ch.,  259. 
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to  him  as  on  a  separate  contract  for  the  price  of  £75,  says  in 
express  terms,  in  par.  32,  that  he  is  *'not  willing  to  complete 
the  purchase  of  lot  4  at  the  price  of  £100  or  at  all,  either 
with  or  without-prejudice  to  any  question  as  to  lot  3."  In 
other  words,  he*withdraws  altogether  his  acquiesence  in  the 
answer  produced  and  the  arrangement  proposed  by  the  ven- 
dor, and  insists  upon  all  the  objections  wnich  he  can  make 
as  to  each  lot  as  a  ground  for  refusing  to  complete  the  pur- 
chase of  either  of  them.  He  therefore  renews  and  repeats 
the  objection  as  to  lot  4,  and  the  question  is,  where  is  any- 
thing m  the  terms  of  the  condition  to  preclude  the  seller 
from  rescinding  under  it,  on  the  ground  that  he  is  not  able 
or  not  willing  to  answer  the  objection?  Is  there  anjrthing  to 
prevent  him  from  saving,  "It  is  true  I  did  not  see  fit  to  re- 
scind the  contract  when  you  made  the  objection  as  to  lot  4, 
but,  on  the  contrary,  proposed  and  made  an  arrangement  in 
lieu  of  rescinding,  which  you  accepted,  but  now  that  you 
have  revived  the  objection,  and  are  actually,  within  the 
strict  terms  of  the  condition,  insisting  on  an  objection  as  to 
lot  4,  I  have  the  right  of  rescinding  under  that  condition, 
and  I  do  rescind  accordingly."  I  am  unable  to  conceive 
what  is  to  be  said  against  the  right  of  the  defendant  at  that 
time  and  under  those  circumstances  to  rescind.  It  is  said 
that  he  has  lost  the  right  to  rescind  because  he  did  not  exer- 
cise it  at  the  time  the  objection  was  made ;  but  the  answer 
is  that  the  objection  was  agreed  to  be  waived,  and  was  thus 
for  the  time  put  an  end  to. 

Then  it  is  further  said  by  the  plaintiflf,  "You  have  filed 
a  bill  for  specific  performance  against  me,  and  therefore  you 
are  not  entitled  to  rescind  ;  you  call  upon  me  to  act  upon 
the  contract^  and  at  the  same  time  claim  to  rescind  and  put 
an  end  to  it."  But  the  state  of  circumstances  under  which 
the  seller  was  entitled  to  rescind  had,  at  the  time  when  the 
272]  bill  was  filed,  altogether  *ceas^  to  exist,  but  was  now 
renewed  and  revived  when  the  purchaser  by  his  answer  in- 
sisted on  the  objection.  Then  we  are  met  with  a  difficulty 
arising  out  of  the  practice  of  the  Court  of  Chancery,  that 
the  seller  cannot,  while  his  bill  for  specific  performance  is 

Sending,  put  an  end  to  the  contract ;  he  must  first  dismiss 
is  bill  Witt  costs.  But  the  whole  meaning  and  essence  of 
that  rule  (which  is  a  very  reasonable  rule)  is  this:  "You 
cannot  be  acting  on  the  contract  and  assuming  it  to  exist, 
and  at  the  same  time  exercising  a  right  to  put  an  end  to  it 
by  rescinding  it."  Now  the  seller  has  taken  all  the  means 
in  his  power  to  obtain  a  dismissal  of  the  bill  with  costs. 
Unfortunately  before  he  could  do  so  the  purchaser,  Mr. 
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Leete,  dies.  Whether  or  no  the  seller  was  aware  of  the 
effect  of  this,  he  at  all  events  proceeded  to  take  steps  for 
dismissing  the  bill,  and  obtained  an  order  that  the  bill  be 
dismissed  with  costs,  but  as  the  defendant  in  the  suit  had 
already  died,  the  order,  it  seems,  was  inoperative,  and  it  be- 
came necessary  to  take  some  further  steps  to  comply  with 
the  rule  in  question.  The  plaintiff  in  the  suit,  however, 
offers  at  once  to  pay  over  the  costs  to  whoever  micht  be  the 
executor  of  the  deceased  defendant;  he  does  aU  ne  canto 
give  effect  to  the  rule  of  the  court ;  but  the  other  party  will 
not  accept  his  offer;  thev  say  *'No,  we  will  insist  on  the 
literal  terms  of  the  rule  being  conformed  to,,  that  is,  upon 
the  bill  being  formally  dismissed  with  costs,  and  inasmuch 
as  you  cannot  do  this  without  reviving  the  suit  so  as  to  have 
a  party  to  whom  the  costs  may  become  payable,  you  must 
take  steps  for  that  purpose."  Then  the  now  plaintiff  ob- 
tains an  order  that  unless  the  plaintiff  in  the  suit  revives  it 
within  a  certain  time  the  bill  snail  be  dismissed ;  and  as  the 

Elaintiff  in  the  suit  would  not  take  any  further  step  in  the 
usiness,  the  order  became  absolute  and  the  bill  was  dis- 
missed, but  without  costs.  The  object  of  the  rule  is  now 
answered ;  the  suit  for  specific  performance  is  at  an  end ; 
and  therefore  the  parties  are  remitted  to  their  original 
rights.  Then  this  being  an  objection  made  to  the  tille,  it 
conferred  on  the  now  deiendant  a  right  to  rescind  the  con- 
tract if  he.  was  either  unable  or  unwilling  to  answer  it.  He 
says  he  is  either  unable  or  unwilling,  and  accordingly  re- 
scmds  the  contract. 

Then  we  are  met  with  another  difficulty.  It  is  said  that 
the  award  finds  that,  although  in  truth  the  defendant  has 
purported  to  *rescind  the  contract,  he  did  not  do  so  [273 
from  any  unwillingness  or  inability  on  his  part  to  answer 
or  to  comply  with  the  objections  or  requisitions.  But  I 
think  it  is  wholly  immaterial  what  was  the  cause  of  his  un- 
willingness or  inability ;  it  is  enough  that  the  contract  says 
in  plain  and  clear  terms,  that  if  inability  exists,  if  unwilling- 
ness exists,  the  defendant  shall  be  at  liberty  to  rescind.  He 
says  "Whatever  may  be  the  case  as  to  inability,  on  which 
a  q^aestion  of  law  may  arise  whether  the  objection  was  valid 
or  mvalid,  I  have  a  right  to  rescind,  for  the  objection  being 
made  by  the  answer,  I  am  unwilling  to  attempt  to  answer  it, 
and  I  do  accordingly  rescind."  In  my  opinion  he  has  a  per- 
fect right  1bo  do  so. 

But  tlien  we  are  met  with  a  further  difficulty.     In  his 
answer  the  purchaser,  besides  renewing  and  bringing  again 
into  existence  his  previous  objections,  raises  a  further  objec- 
7  ExG.  Rep.]  33 
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tion,  which  is  in  substance  this : — He  says,  "  You  agreed  to 
deliver  an  abstract  of  title  within  a  certain  time,  in  which 
the  true  state  of  the  title  should  be  set  forth  ;  ^ou  have  not 
done  so,  but  have  delivered  an  abstract  in  which  you  have 
omitted  to  state  certain  conveyances  of  which  you  well  knew 
the  existence,  and  which  were  material  and  necessary  to 
make  out  a  good  abstract  within  the  meaning  of  the  condi- 
tion." And  it  is  said  thereupon  that  the  right  to  rescind  is 
put  an  end  to.  The  defendant  meets  this  in  two  ways. 
First,  he  says,  "This  does  not  deprive  me  of  my  right  to 
rescind,  but  it  gives  me  another  ground  on  which  I  am  enti- 
tled under  the  condition  to  rescind ;  you  make  a  fresh  ob- 
jection, which  I  am  unable  or  unwilling  to  remove."  This 
jis  met  by  an  answer  as  to  which,  if  it  had  stood  alone,  I  am 
not  prepared  to  say  that  it  would  not  be  a  sufficient  answer. 
It  is  this, — "  the  objection  that  gave  you  a  ri^ht  to  rescind 
is  an  objection  arising  upon  the  abstract  which  you  have 
delivered ;  but  this  objection  does  not  so  arise,  but  is  wholly 
collateral,  and  is  one  that  entitles  me  to  say  that  you  have 
not  performed  your  contract  to  deliver  an  abstract."  Now 
when  we  look  at  the  literal  terms  of  the  condition,  the  ob- 
jection is  certainly  within  it,  for  the  condition  says,  "in 
case  any  purchaser  shall  make  any  objection  to  the  title  of 
the  respective  lots,  which  the  vendors  shall  be  unable  or  un- 
willing to  answer,"  the  vendors  reserve  to  themselves  the 
right  to  rescind.  This  is  certainly  an  objection  to  the  title 
274]  of  a  portion  of  *the  property  which  the  vendor  is  un- 
willing or  unable  to  answer ;  out  the  plaintiflE  insists  that, 
when  you  look  at  what  immediately  precedes  these  words, 
it  means  an  objection  to  the  title  in  the  abstract.  I  am  not 
sure  that  this  is  not  the  intention  of  the  parties.  But  sup- 
posing it  to  be  so,  then  comes  this  question :  if  by  reason  of 
the  objection  made  in  respect  of  lot  4,  which  the  defendant 
is  unable  or  unwilling  to  answer,  he  acquires  a  right  to  re- 
scind, how  can  that  right  be  taken  away  from  him  by 
making  the  other  objection,  whether  within  the  condition 
or  not  ?  The  purchaser  has  taken  an  objection  applying  to 
a  lot  included  in- the  contract ;  if  the  vendor  is  unable  or  un- 
willing to  answer  it  he  is  entitled  to  rescind  the  contract ; 
and  how  can  this  right  be  taken  away  on  account  of  another 
objection  being  made  as  to  which  he  would  not  have  that 
rid^it  ? 

1  think,  therefore,  looking  at  the  matter  every  way,  that 
the  case  is  very  clearly  brought  within  the  terms  of  the  con- 
dition. 

Lastly,  it  is  said  that  the  rescission  was  not  made  within 


Vol.  Vni.]  TRINITY  TERM,  XXXVI  VICT.  259 

Gray  v.  Fowler.  1878 

a  reasonable  time.  It  is  very  difficult  to  say  in  a  case  of  this 
nicety  what  is  a  reasonable  time.  The  objection  was  made 
on  the  3d  of  Se]ptember,— that  would  be  in  the  middle  of  the 
long  vacation ;  it  was  an  objection  of  such  a  nature  that  the 
seller  was  entitled  to  delay  acting  upon  it  until  he  could  ob- 
tain good  legal  advice ;  this  would  naturally  bring  him  to 
the  beginning  of  November,  and  from  that  time  tnere  was 
about  a  month  in  which  to  obtain  advice  and  take  action 
upon  it,  when  the  defendant  in  the  suit  died,  and  so  the  mat- 
ter goes  on  till  February.  Looking  at  all  the  circumstances 
of  the  case,  I  am  not  prepared  to  say  that  the  rescission  was 
not  within  reasonable  time. 

Upon  the  whole  case,  then,  I  do  not  see  that  in  any  one 
point  the  vendor' s  right  to  rescind  is  at  all  affected  by  any- 
thing that  has  taken  place. 

Then,  with  regard  to  the  other  two  points :  whether  the 
plaintiff  is  entitled  to  damages  for  loss  of  bargain  and  the 
costs  of  the  chancery  suit,  I  have  already  expressed  my 
opinion  in  agreement  with  my  Brothers  Martin  and  Cleasby. 
I  am  of  opinion,  therefore,  that  the  defendant  is  entitled  to 
our  judgment. 

Judgment  for  the  dtfendant. 

*Error  was  brought  on  this  judgment,  and  the  case  [275 
was  argued  before  the  Court  of  Exchequer  Chamber,  on 

May  10,  1873.  Manistm  Q,C.  {SpeJce  and  C,  E,.  Hawkins 
with  him),  for  the  plaintiff,  followed  the  same  line  of  argu- 
ment which  had  been  taken  in  the  court  below,  and,  in  ad- 
dition to  the  cases  then  referred  to,  cited  the  following.  On 
the  point  as  to  the  defendant's   right  to  rescind,  McCul- 


not  contend  for  the  plaintiff' s  right  to  recover  the  costs  in 
chancery. 

KarslaJce^  Q.C.  (Kemplay,Q.C.j  and  Baashawe "with  him), 
argued  for  the  defendant,  and  cited  the  following  additional 
cases.  On  the  first  point,  Duddell  v.  Simpson () ;  Mawson 
v.  Fletcher  C) ;  Alcock  v.  Convxm  (*) ;  on  the  second  point, 
Sikesv.  WiUo. 

Cur.  adv.  vult 

(')  1  K.  A  J.,  286;  24  L.  J.  (Cb.),  246.        («)  Law  Rep  ,  HEq.,  678 ;    Law  Rep., 
(«)  Law  Rep.,  6  Ex.,  69.  2  Ch.,  102. 

(»)  1  Ex.,  850;  18  L  J.  (Ex.),  202.  (')  Law  Rep.,  6  Ch.,  91. 

{*)  I^w  Rep.,  1  C.  P.,  441.  (8)  Weekly  Notes,  1872,  p.  87. 

(*)  Law  Rep.,  4  Q.  B.,  659.  (»)  4  B.  i  S.,  421 ;    32   L.  J.  (Q.B.), 

876. 
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June  26.     The  f ollowiDg  iudgments  were  delivered : 

Grove,  J.  In  this  case  I  agree  with  my  Brother  Bram- 
well,  who  in  the  court  below  considered  the  plaintiff  entitled 
to  iudgment. 

The  only  questions  upon  which  I  think  it  necessary  to 
enter,  are  those  arising  upon  the  construction  and  applica- 
tion of  the  3d  condition  of  sale.  The  lord  chief  baron  was 
at  least  doubtful  whether  "  any  objection  which  the  vendors 
shall  be  unable  or  unwilling  to  answer,"  does  not  mean  an 
objection  to  the  title  of  which  the  abstract  is  furnished.  He 
says,  '*  I  am  not  sure  that  this  is  not  the  intention  of  the 
parties."  My  Brother  Cleasby  also  relies  much  on  the  ob- 
jection to  lot  4  being  continued  as  a  valid  objection  in  the 
answer  to  the  bill  in  chancery,  and  after  discussing  the  ques- 
tion of  reasonable  time,  he  says,  "That  old  contract  the 
276]  *defendant  in  this  suit  says  he  is  not  bound  to  per- 
form, because  of  this  objection,  which  was  an  objection 
made  under  the  old  contract,  and  which  was  a  valid  and 
subsisting  objection.  The  vendor  was  therefore  entitled  to 
rescind. ' '  The  judgment  of  my  Brother  Blackburn  proceeds, 
as  will  be  seen,  upon  a  different  ground. 

Now  the  3d  condition  of  sale  is  as  follows : — [The  learned 
judge  here  read  the  3d  condition.]  By  this  an  abstract  of 
the  title  of  the  vendors  to  the  lot  or  lots  purchased  respec- 
tively, is  to  be  delivered  within  seven  days  from  the  sale, 
and  the  purchaser  shall  make  his  objections  and  rec^uisi- 
tions  (if  any)  in  respect  of  the  title  and  send  the  same  within 
twenty-one  days  of  the  delivery  of  the  abstract.  Now,  the 
title  and  the  abstract  so  far  obviously  mean  those  previously 
mentioned,  that  is,  the  abstract  delivered  within  seven  davs, 
and  the  title  therein  disclosed ;  the  objections  and  requisi- 
tions contemplated  refer  (the  contrary  is  not  contended)  to 
the  title  so  disclosed,  and  all  objections  and  requisitions  not 
made  within  the  time  specified  shall  be  taken  to  be  waived. 
These  cannot  of  course  apply  to  a  title  unseen  and  unknown. 
Now  comes  the  sentence  on  which  the  question  arises :  ''and 
in  case  any  purchaser  shall  make  any  objection  to  or  requi- 
sition on  the  title  of  the  respective  lots  which  the  vendors 
shall  be  unwilling  or  unable  to  answer,"  &c.  Is  "any  ob- 
jection or  requisition  on  the  title,"  in  this  sentence  to  have 
an  entirely  changed  meaning,  and  are  the  words  "  the  title" 
to  be  applied,  not  to  the  title  hitherto  referred  to,  viz.,  that 
of  which  the  abstract  has  been  delivered  within  seven  days, 
but  to  another,  and,  taken  as  a  whole,  a  different  title,  which 
the  vendor  knows,  but  the  purchaser  does  not,  a  title  which 
was  not  found  out  by  the  objections  or  requisitions,  and 
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whose  disclosure  did  not  in  any  way  flow  from  them,  but 
which  was  disclosed  after  the  whole  period  of  the  seven 
days,  the  twenty-one  days,  and  any  further  time  occupied 
in  discussing  the  objections  and  requisitions,  and  any  mat- 
ters arising  out  of  them,  has  elapsed?  Would  any  pur- 
chaser so  read  the  requisition,  not  knowing,  and  having  no 
reason  even  to  g\iess  that  there  exists  such  another  title  t 
The  condition  goes  on  to  give  power  at  any  time  to  rescind 
the  contract  for  the  sale  of  the  lot  or  lots  "in  respect  of 
which  such  objections  or  requisitions"  6hall  be  made.  Are 
"  such  objections  and  requisitions"  *in  this  sentence,  [277 
not  the  objections  referred  to  in  the  early  part  of  the  condi- 
tion, but  a  new  objection,  necessitated  by  a  new  and  objec- 
tionable title,  of  which  the  purchaser,  when  he  made  his 
objections  and  requisitions,  was,  from  the  vendor's  default, 
ignorant  ?  .After  the  expense  and  delay  of  investigating  the 
first  title,  by  which  he  may  have  lost  the  opportunity  of  a 
better  investment,  by  the  stringent  terms  imposed  oy  tlie 
vendor  he  is  to  recover  nothing  but  his  naked  deposit,  the 
interest  of  which  he  has  also  lost ;  he  is  to  begin  a  new  in- 
vestigation at  his  own  cost,  or  give  up  the  whole.  Are  the 
new  objections  and  requisitions  to  be  limited  to  twenty-one 
days,  though  the  vendor  has  not  as  to  the  second  abstract 
been  limited  to  the  seven  days  ?  and  how  much,  if  any,  of 
those  previous  conditions  are  to  be  applied  to  these  new  in- 
vestigations ?  It  seems  to  me  the  matter  is  plunged  into  a 
sea  of  difficulties  by  such  a  construction  ;  whereas,  the  sim- 
ple ordinary  construction,  reading  the  words  "the  title"  to 
nave  the  same  application  in  the  early  and  the  later  part  of 
the  condition,  and  the  words  "objections"  and  "requisi- 
tions ' '  to  have  the  same  application,  isperf  ectly  intelligible, 
free  from  difficulty,  and  certainly  sufficiently  favorable  to 
the  vendor,  who  has  used  his  .own  words  in  imposing  the  • 
condition,  and  against  whom,  if  in  any  conceivable  case,  the 
maxim  ^^ fortius  contra  prof erentem^^  should  apply. 

Then,  is  the  vendor  entitled  to  rescind  because  the  pur- 
chaser has  repeated  his  objection  to  lot  4  in  his  answer  to  the 
bill  in  chancery  ?  So  far  from  electing  to  rescind  upon  the 
objection  taken  in  the  first  instance  to  lot  4,  the  vendor,  by 
filing  a  bill  for  specific  performance,  shows  that  he  pays  no 
regard  to  that  objection,  and  is  not  either  unwilling  or  una- 
ble to  answer  it ;  he  has  answered  it,  and  insists  on  the  com- 
pletion of  the  purchase.  He  therefore  manifestly  does  not 
rescind  in  consequence  of  the  objection,  but  in  consequence 
of  the  new  difficulty  which  has  arisen  from  defects  in  a  title 
not  disclosed  in  pursuance  of  the  conditions  of  sale. 
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The  vendor,  moreover,  in  his  bill  insists  on  the  full  price 
for  lot  4,  although  it  is  admitted  that  the  extent  of  the  prop- 
erty was  substantially  less  than  that  contracted  for.  It  is 
true  that  the  purchaser,  having  discovered  the  mistake  in 
the  abstract,  and  being  asked  for  the  full  price  of  lot  4, 
278]  seems  to  repeat,  in  addition  *to  his  new  objection,  his 
previous  objections  in  general  terms.  At  least,  the  latter 
part  of  the  32d  paragraph  would  probably  be  so  construed  ; 
though  this  is  not  quite  clear  when  the  paragraph  is  read  in 
conjunction  with  paragraph  31,  which  points  out  the  new 
objection  to  lot  4 ;  and  this  (with  the  objection  to  the  demand 
of  the  full  price  for  lot  4  and  the  remaining  parts  of  the  an- 
swer) may  be  what  is  referred  to,  and  the  purchaser  may 
mean  by  ''  all  the  objections,"  all  those  here  urged,  and  \frhen 
he  uses  the  words,  "or  at  all,"  he  may  mean  "or  at  all, 
now  that  the  more  serious  objection  is  discovered,"  Assum- 
ing, however,  these  paragraphs  to  be  construed  as  a  repeti- 
tion of  his  old  objection,  together  with  the  new  ones,  I  cannot 
see  that  this  throws  the  whole  matter  back  upon  the  old  con- 
ditions, which,  as  I  read  them,  do  not  apply  to  the  new  state 
of  things ;  and  upon  the  old  objections,  on  which  the  vendor 
has,  in  the  strongest  mode  open  to  him,  elected  not  to  re- 
scind. I  cannot  help  thinking  that  the  learned  arbitrator  took 
this  view  when  he  found  as  a  fact  that  "the  said  rescission, 
or  attempted  rescission  of  the  contract  by  the  defendant  was 
not  from  unwillingness  or  inabilitj^  on  his  part  to  answer  or 
comply  with  objections  or  requisitions  on  the  title  to  the  said 
lots,  or  either  of  them."  If  the  finding  be  so  interpreted,  it 
shuts  out  from  consideration  the  renewal  of  the  old  objec- 
tions, and  if  it  be  read  more  generally,  I  agree  with  what 
my  Brother  Bramwell  has  said  as  to  its  force,  and  think  that 
practically  it  decides  the  question. 

It  is  quite  unnecessarv  1  should  go  more  at  length  into  this 
question ;  I  should  probably  only^epeat  many  of  the  argu- 
ments of  my  Brother  Bramwell ;  and  it  is  needless  to  enter 
upon  the  other  questions,  as  the  large  majority  of  the  court 
are  of  opinion  that  the  defendant  is  entitled  to  judgment. 

Blackburn,  J.  (')  In  this  case  the  plaintiff's  testator  pur- 
chased from  the  defendant,  who  was  sole  surviving  trustee 
under  the  will  of  William  Parker,  at  an  auction,  two  lots, 
3  and  4,  of  real  property.  Lot  3  was  knocked  down  to  him 
at  £450,  and  lot  4  £100 ;  but  he  signed  one  contract  for  the 
purchase  of  the  two  lots  for  £550  subject  to  the  conditions  of 
279]  sale.  *Those  parts  of  the  conditions  material  to  the 
question  before  us  were  as  follows : 

(')  Keating,  Brett,  Archibald,  and  Honyman,  J  J.,  concurred  in  this  judgment 
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[The  learned  judge  here  read  the  Sd,  5th,  and  10th  condi- 
tions as  above  stated.] 

The  plaintiff  s  testator  paid  a  deposit  of  £10  per  cent,  on 
the  purchase  money  of  both  lots.  This  has  been  returned  to 
his  executors,  but  without  interest  or  any  other  compensa- 
tion. The  questions  in  the  case  are,  whether  the  plaintiff  is 
entitled  to  any,  and  if  any,  what  further  compensation? 
The  majority  of  the  court  below  were  of  opinion  that  he  is 
not  entitled  to  any  further  compensation,  and  if  that  opinion 
is  right,  it  becomes  unnecessary  to  consider  any  other  point. 

This  depends  on  whether,  on  the  true  construction  of  the 
conditions,  the  defendant  had  an  option  under  the  circum- 
stances that  have  occurred  to  rescind  the  contract,  and  if  he 
has  in  due  time  exercised  that  option.  My  Brother  Bramwell, 
in  the  court  below,  thought  that  the  defendant  failed  in  making 
out  either  position ;  but,  on  considering  the  case,  I  have  come 
to  the  contrary  conclusion,  and  consequently  think  that  the 
judgment  below  should  be  aflSrmed. 

In  Dart's  Vendors  and  Purchasers,  4th  ed.,  vol.  i.,  p.  115, 
it  is  said : — "If  anj  other  condition  refer  to  'the  delivery  of 
the  abstract,'  this  in  any  question  as  to  time,  will  be  held  to 
be  the  delivery  of  a  periect  abstract,  i.  e.,  an  abstract  as  per- 
fect as  the  vendor  could  furnish  at  the  time  of  delivery ;  al- 
though it  may  be  an  abstract  of  a  defective  title ;  and  if  it 
contains  with  sufficient  fullness  the  effect  of  every  instrument 
which  constitutes  the  title,  it  will  be  deemed  to  satisfv  the 
condition,  and  time  will  begin  to  run  against  the  purchaser 
as  from  the  date  of  its  delivery ;  and  an  abstract,  as  deliv- 
ered, is  presumed  to  be  perfect,  unless  the  contrary  is  shown." 
For  this  various  decisions  are  cited,  which  seem  to  me  to  bear 
out  his  positions,  which  I  think  correct. 

The  defendant  here  delivered  an  abstract  of  the  title  to 
lot  4,  which  was  perfect  in  the  above  sense  down  to  the  time 
of  the  mortgage  to  Parker.  But  it  now  appears  that  Collier, 
the  mortgagor  to  Parker,  had,  after  the  mortgage,  conveyed 
all  his  estate  (including  therefore  the  equity  of  redemption 
in  this  projDerty)  to  Parker  and  Castle,  as  trustees,  for  the 
benefit  of  his  creditors ;  that  Parker,  in  professed  exercise 
of  his  power  of  sale,  appointed  the  premises  to  one  Smith, 
and  Parker  and  Castle,  as  trustees,  *conveyed  the  [280 
equity  of  redemption  to  Smith ;  that  Smith  was  a  mere  trus- 
tee for  Parker,  had  signed  a  declaration  of  trust  in  his  favor, 
and  subsequently  conveyed  the  estate  to  Parker.  These 
facts,  and  tne  deeds  which  evidenced  them,  were  all  in  the 
knowledge  of  the  defendant,  but  he  "intentionally,  but  bona 
fide^"^  omitted  these  instruments  from  the  abstract,  as  it  was 
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supposed  they  did  not  affect  the  title.  This  omission  was 
enough  to  prevent  the  abstract  from  being  a  perfect  one 
within  Mr.  i>art'  s  definition,  and  consequently  the  purchaser 
had  a  right  to  raise  any  objection  arising  on  the  matters 
omitted,  though  after  twenty-one  days  from  the  delivery  of 
the  imperfect  abstract. 

On  tne  delivery  of  the  abstract  the  solicitor  of  the  plain- 
tiff' s  testator  made  a  perfectly  frivolous  objection  to  the  title 
to  lot  3. 

He  also  made  a  well-founded  objection  to  the  title  to  lot  4, 
as  disclosed  on  the  abstract,  being  only  a  title  to  one-fourth 
of  the  cottages  instead  of  to  one-third.  The  vendors  offered, 
under  condition  10,  to  make  an  abatement  of  one-fourth  of 
the  price,  and  convey  one-fourth  of  the  cottages  for  £75  in- 
stead of  one-third  for  £100.  The  purchaser,  so  far  as  this 
lot  was  concerned,  seems  to  have  acceded  to  this,  but  per- 
sisted in  his  unfounded  objection  to  lot  3,  and  declined  to 
take  and  parjr  for  lot  4  unless  he  could  get  both.  Thereupon 
the  vendor  filed  his  bill  in  equity  for  a  sj)ecific  performance 
of  the  contract  by  the  testator,  and  I  certainly  think  that  this 
was  a  distinct  declaration  of  his  option  not  to  rescind  on  ac- 
count of  any  objection  hitherto  made. 

The  equity  draftsman  who  prepared  the  bill,  framed  it  as 
if  there  was  a  title  made  out  to  the  original  lot  4,  namely, 
one- third  of  six  cottages  sold  at  the  price  of  £100,  and  prayed 
that  the  purchaser  might  be  required  to  take  lot  4  at  £100 
(unless  that  was  already  considered  as  done),  and  lot  3  for 
£450,  and  pay  £450  or  £550  as  the  case  might  be. 

On  the  23d  of  September,  1868,  J.  G.  Leete  filed  his  answer 
to  this  bill.  [The  learned  judge  here  read  par.  10,  31,  and  32 
of  the  answer  as  set  out  above,  and  proceeded :] 

On  the  2d  of  December,  1868,  the  plaintiff's  testator  died. 
On  the  26th  of  January,  1869,  the  defendant' s  solicitors  wrote, 
requesting  particulars  of  the  probate  of  the  will,  "in  order 
to  revive  the  suit,  which  we  will  do  at  once  ;"  which  I  think 
shows  conclusively  that  they  had  not  then  resolved  to  exer- 
281]  cise  their  *option  to  rescind  if  they  still  had  it.  On 
the  12th  of  Fabruary,  1869,  they  wrote :  "  We  shall  rescind 
the  contract  and  present  petition  to  dismiss  bill  on  erounds 
which  we  will  explain  in  a  future  letter,"  which  I  thins  shows 
conclusively  that  they  then  exercised  their  option  to  rescind 
if  at  the  date  of  that  letter  they  still  had  such  an  option ; 
nothing  has  occurred  subsequently  to  undo  this  rescission, 
if  then  effectual. 

The  q  uestion  therefore  seems  to  me  to  be  whether  the  ven- 
dor on  that  day  had  an  option  to  rescind  under  the  third  con- 
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dition.  It  appears  to  have  been,  to  some  extent  at  least,  the 
reason  of  the  judgments  of  the  majority  of  the  court  below, 
that  the  vendor  had  a  right  to  rescind  because  the  purchaser 
objected  that  the  vendors  title  extended  only  to  one  undi- 
vided fourth  part  of  the  cottag^s  instead  of  to  one  undivided 
third  part.  That  objection  had  been  made  long  before :  it 
had  been  met  by  a  reference  to  the  tenth  condition,  and  sup- 
posing that  the  vendor  could  ever  have  rescinded  on  that 
ground  he  had  determined  his  option  to  do  so  by  demanding 
a  specific  performance  of  the  contract  to  take  lot  4,  as  it 
really  was,  for  £75.  But  that  could  easily  have  been  rectified 
by  an  amendment  of  the  bill.  And  I  agree  witli  mv  Brother 
Bramwell  that  the  finding  of  the  arbitrator  is  that  the  vendor 
did  not,  in  fact,  rescind  on  this  ground.  And  I  do  not  see 
how,  on  these  facts,  the  arbitrator  could  have  come  to  any 
other  conclusion.  But  the  objection  (raised  for  the  first  time 
in  the  answer)  that  the  abstract  was  defective  in  not  showing 
the  deeds  was  (at  the  least)  a  plausible  one :  and  the  pur- 
chaser was  not  too  late  in  raising  it.  If  the  raising  of  that 
objection  gave  the  vendor  an  option  to  rescind,  he  was  enti- 
tled to  a  reasonable  time  to  take  advice  and  consider  what  he 
would  do.  I  cannot  think  that  the  delay  till  the  12th  of 
February  was  so  great  as  to  lead  us  to  the  conclusion  that  he 
had  then  already  determined  his  option  (if  he  had  one)  by 
resolving  to  go  on.  At  that  date  the  letter  shows  that  he 
determined  to  rescind  (if  he  could)  on  the  ground  that  he  was 
unable  or  unwilliug  (or  both)  to  answer  this  objection. 
'  My  Brother  Bramwell  (as  I  understand  his  judgment) 
thinks  he  had  no  such  option,  because  he  construes  the  third 
condition  as  meaning  that  after  the  delivery  of  an  abstract 
defacto^  though  not  a  perfect  abstract,  objections  to  the  title 
as  appearing  on  the  *abstract,  and  only  such  objec-  [282 
tions,  are  waived,  if  not  made  within  the  twenty-one  days, 
and  that  the  option  to  rescind  in  the  latter  part  of  the  condi- 
tion only  applies  to  such  objections  made,  or  at  least  com- 
menced, within  the  twenty-one  days,  which  would  otherwise 
be  waived.  If  I  agree  with  him  m  this  construction  of  the 
condition  I  should  think  the  judgment  below  wrong.  But  I 
do  not  agree  in  this.  The  intricacies  of  title,  according  to  the 
law;  of  real  property,  are  such  that  a  vendor  who  bona  fide 
thinks  he  has  a  good  title,  and  who  honestly  discloses  a  per- 
fect abstract,  may  unexpectedly  find  that,  owing  to  some- 
thing not  appearing  in  his  abstract,  and  of  which  he  had  no 
knowledge,  he  has  no  title  at  all,  or  dne  which  can  only  be 
made  marketable  at  a  great  expense.  And  it  is  to  meet  such 
a  case  that  the  provision  in  the  condition  is  inserted,  which, 

7  Eng.  Rep.]  34 
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I  think,  must  be  construed  to  mean  that  in  case  any  objec- 
tion to  the  title,  whether  as  appearing  in  the  abstract  or  oth- 
erwise, is  made,  the  vendor  may  have  tlie  option  to  rescind. 

It  is  objected  that  this  construction  leaves  it  open  to  a  dis- 
honest vendor  to  deliver  an  abstract  concealing  the  defect, 
and  take  the  chance  of  the  blot  not  being  hit ;  that  he  may 
with  impunity  put  the  purchaser  to  a  great  deal  of  expense 
before  he  discovers  the  olot,  and  then  the  vendor  can  rescind. 
I  do  not  think  he  can  do  so  with  impunity.  The  purchaser, 
on  a  count  framed  in  tort,  alleging  that  the  vendor  repre- 
sented to  him  that  the  abstract  was  a  perfect  abstract,  which 
was  false  to  his  knowledge,  might  recover  any  damages  re- 
sulting from  his  being  induced  to  act  on  that  representetion ; 
and  on  a  count  for  the  breach  of  the  vendor's  contract  to  de- 
liver a  true  abstract,  he  might  recover  such  damages  as  re- 
sulted from  the  breach :  see  Steer  v.  Crowley  (*).  But  it 
would  be  a  good  answer  to  the  action  of  deceit,  and  reduce 
the  damages  to  nominal  damages  in  that  on  contract,  if  it 
were  to  aj)pear  that  the  purchaser  was  well  aware  of  the  blot 
all  the  while,  and  went  on  intending  to  eet  costs  from  the  ven- 
dor ;  for  then  the  damage  would  result,  not  from  the  false 
representation  or  breach  of  contract  on  the  part  of  the  vendor, 
but  from  the  cupidity  of  the  purchaser  or  nis  attorney. 

It  is  enough  in  the  present  case  that  no  attempt  has  been 
made  to  sue  in  either  oi  the  ways  suggested.  The  facts  found 
283]  in  the  *thirteenth  paragraph  of  the  case  Q  afford  good 
grounds  for  doubting  whether  the  plaintiff  could  have  recov- 
ered damages  if  such  an  attempt  had  been  made,  or  at  all 
events  suggest  a  reason  why  it  was  prudent  in  his  advisers 
not  to  try.   I  therefore  think  the  judgment  should  be  affirmed. 

JudgTnent  affi/rmed. 

Attorneys  for  plaintiff :  Milne,  Riddle,  &  Mellor. 
Attorneys  for  defendant :  Palmer,  Eland,  &  Nettleshvp. 

0)  14  C.  B.  (N.S.),  337;  82  L.  J.  (C.P.),  191.  (•)  Ante,  p.  266. 


VoL  Vm,]  TRINITY  TERM,  XXXVI  VICT.  267 

Blamires  y.  Lancashire  and  Yorkshire  Railway  Co.  1878 

[Law  Reports,  8  Exchequer,  288.] 
Jane  27,  1878. 

[in  the  exchequer  chamber.] 

♦Blamires  v.   The  Lancashire  and  Yorkshire  [283 

Railway  Company. 

JRailway  Compant^ — Negligetiee — Communication  between  the  PoMepgera  and  the  Cov^- 
pant/^t  Servants— JUfftdaiion  of  RailwayB  Ad,  1868  (31  <fe  82  Vict,  e.  119),  8,  22. 

The  Regnlationof  Railways  Act,  1868,  s.  22,  enacts  that  "every  company  shall 
provide,  and  maintain  in  good  working  order,  in  every  train  worked  by  it  which  car- 
ries passengers,  and  travels  more  than  twenty  miles  without  stopping,**  means  of 
communication  between  the  passengers  and  the  servants  of  the  company  in  charge 
of  the  train : 

Held,  that  the  section  applies  to  every  passenger  train  which  is  intended  to  travel 
more  than  twenty  miles  without  stopping. 

In  an  action  for  personal  injuries,  brought  against  a  railway  company  by  a  pas- 
senger in  a  train  which  was  within  the  meaning  of  the  act,  it  appeared  that  there 
were  no  such  means  of  communication  as  were  prescribed  by  the  act ;  it  also  ap- 
peared that  the  adoption  of  such  means  of  communication  had  been  recommended 
Dy  the  Board  of  Trade,  and  that  they  were  in  fact  adopted  and  used  by  other  rail- 
way companies,  and  also  by  the  defendants  themselves  in  other  trains.  Some 
evidence  was  also  given  that  if  such  means  of  communication  had  existed,  the  acci- 
dent might  have  been  prevented : 

Held,  that  in  determining  whether,  in  the  case  of  a  passenger  train  intended  to 
run  more  than  twenty  miles  without  stopping,  the  company  was  guilty  of  negligence 
in  not  providing  means  of  communication  between  the  passengers  and  the  companj^s 
servants,  the  provision  contained  ins.  22  of  the  Regulation  of  Railways  Act,  1868, 
was  to  be  taken  into  account. 

Quarey  whether  this  would  be  so  in  the  case  of  a  train  not  intended  to  run  twenty 
miles  without  stopping. 

Action  for  personal  injuries  tried  before  the  Lord  Chief 
Baron  at  the  Manchester  Summer  Assizes,  1871. 

*The  plaintiff  was  a  passenger  on  the  defendants'  line  [284 
on  the  7th  of  June,  1870,  by  an  excursion  train  which  left 
Cleckheaton  at  5  a.m.,  and  it  was  timed  to  arrive  at  Blackpool 
at  8. 15  a.  m. 

The  plaintiff  traveled  in  the  seventh  carriage  from  and  in- 
cluding the  guard's  van.  Shortly  after  passing  through 
Blackburn  station  a  severe  shock  was  felt  in  that  carriage, 
described  by  one  of  the  witnesses  to  have  been  as  if  the  end 
of  the  carriage  had  been  lifted  up  and  suddenly  let  fall.  A 
short  distance  before  reaching  Pleasington  station  a  more 
severe  shock  was  felt,  which  threw  the  passengers  off  their 
seats.  After  two  or  three  minutes  a  third  shock  was  felt, 
followed  by  continuous  jerks,  and  then  the  train  separated 
between  the  seventh  and  eighth  carriages.  The  seventh  car- 
riage was  thA>wn  down  the  embankment,  and  the  plaintiff 
and  several  other  persons  were  severely  injured.  These 
shocks  were  also  felt  in  all  the  carriages  behind  the  seventh. 
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The  accident  was  caused  by  the  breaking  of  a  tire  across 
a  rivet  hole. 

The  plaintiff  gave  evidence  to  show  negligence  in  the  de- 
fendants in  respect  of  the  breaking  of  the  tire  ;  and  the  de- 
fendants gave  evidence  to  the  contrary. 

In  addition  to  this  the  plaintiff  relied  on  the  want  of  com- 
munication between  the  passengers  and  the  guard  and  en- 
gine-driver, and  between  the  guard  and  the  engine-driver ; 
and,  in  support  of  the  view  that  the  want  of  such  commu- 
nication constituted  negligence  in  the  defendants,  referred 
to  the  recommendation  of  the  Board  of  Trade  set  out  below, 
and  to  31  &  82  Vict.  c.  119,  s.  22,  which  enacts  that^  ''Every 
company  shall  provide,  and  maintain  in  good  working  order, 
in  every  train  worked  by  it  which  carries  passengers,  and 
travels  more  than  twenty  miles  without  stopping,  such  effi- 
cient means  of  communication  between  the  passengers  and 
the  servants  of  the  company  in  charge  of  tne  train  as  the 
Board  of  Trade  may  approve,"  and  imposes  a  penalty  of  £10 
on  any  company  which  makes  default  m  complying  with  the 
section,  and  of  £5  on  any  passenger  who  makes  use  of  the 
means  of  communication  without  reasonable  and  sufficient 
cause. 

The  facts  proved  on  this  part  of  the  case  were  as  follows : 

There  were  no  means  of  communication  between  the  pas- 
sengers and  either  the  guard  or  the  engine-driver  in  any  of 
285]  the  carriages  ;  *and  several  witnesses  in  different  car- 
riages proved  that  on  the  second  shock  occurring  they  looked 
for  such  means  of  communication ;  that  if  there  had  been 
any  such  they  would  have  used  them,  and  that  there  was 
then  time  to  have  stopped  the  train  before  tlie  accident  hap- 
pened ;  but,  on  the  evidence  given,  it  was  denied  by  the 
company  that  this  could  have  been  done. 

Neither  were  there  any  means  of  communication  between 
the  guard  and  the  driver,  except  by  the  guard's  applying 
the  break,  which  would  check  th^  train,  and  in  that  way 
warn  the  driver  that  something  was  wrong. 

The  guard  did  apply  the  break  as  soon  as  he  became 
aware  of  the  accident,  and  brought  the  hinder  part  of  the 
train  to  a  stand  in  a  distance  of  about  200  yards,  but  it  ap- 
peared that  he  was  not  aware  that  anything  was  amiss  until 
the  third  shock  occurred. 

According  to  the  time-table  delivered  to  the  guard  of  the 
train,  the  train  was  to  pass  several  stations  without  stop- 
ping, and  if  it  had  done  so  it  would  have  run  k  greater  dis- 
tance than  twenty  mUes  without  stopping ;  but  some  evidence 
was  given  by  the  defendants  that  general  instructions  had 
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been  issued  to  the  servants  of  the  company  not  to  travel 
more  than  twenty  miles  with  excursion  trains  without  stop- 
ping, without  regard  to  the  time-tables.  The  train  had  not 
m  fact  at  the  time  of  the  accident  traveled  any  distance  of 
twenty  miles  without  stopping. 

It  was  proved  that  various  modes  of  communication  be- 
tween the  passengers  and  the  guard  were  known  and  were 
in  use  on  other  lines  and  on  the  defendants'  line,  and  that  it 
was  usual  for  the  defendants  to  furnish  such  means  of  com- 
munication in  through  trains,  but  not  in  excursion  trains. 

It  was  also  proved  that  the  Board  of  Trade  had  issued  a 
recommendation  to  all  the  railway  companies  in  the  follow- 
ing terms :  ''There  should  be  means  of  mter-communication 
between  a  guard  at  the  tail  of  every  passenger  train  and  the 
engine-driver,  and  between  the  passengers  and  the  servants 
of  the  company." 

Upon  the  question  whether  the  train  came  within  the 
meaning  of  the  act,  the  lord  chief  baron  directed  the  jury 
that  it  depended,  not  on  whether  it  passed  over  twenty  miles 
without  stopping,  but  on  whether,  taking  together  the  time- 
tables and  tne  instructions  *  which  the  witnesses  spoke  [286 
to,  the  persons  in  charge  of  the  train  were  instructed,  and 
that  it  was  their  dutjr,  and  that  they  knew  it  was  their  duty, 
to  stop  once  at  least  in  every  twenty  miles. 

With  respect  to  the  bearing  of  the  act  upon  the  question 
of  negligence  the  learned  judge  directed  the  juir  as  follows : 
*'Butevenif  the  train  were  within  the  act  of  Parliament 
it  appears  to  me  to  be  of  very  little  importance  in  this  Case. 
First  for  this  reason.  It  is  not  every  disobedience  to  an  act 
of  Parliament  that  will  constitute  negligence  in  a  railway 
company  so  as  to  make  the  railway  company  responsible 
for  accidents  of  this  nature.  It  is  only  if  the  duty  imposed 
by  the  act  of  Parliament  be  such  that  the  breach  of  it,  the 
.  neglect  of  the  dutv,  was  likely  to  conduce  to  an  accident  of 
this  nature,  that  the  act  of  Parliament  would  have  any  effect 
upon  it;  and  if  there  had  been  any  duty  imposed  on  the 
company,  any  precaution  which  they  ought  to  have  taken, 
and  which  they  have  failed  in  taking,  any  duty  which  they 
have  not  performed,  and  the  non-performance  of  which  led 
to  this  accident  or  was  likely  to  conduce  to  this  accident, 
then,  whether  there  was  an  act  of  Parliament  or  not,  that 
breach  of  duty  is  worthy  of  your  consideration  to  see  whether 
you  can  find  negligence." 

In  answer  to  questions  put  to  them  by  the  lord  chief  baron 
the  jury  found  that  the  time-table  and  the  instructions  taken 
together  were  not  to  the  effect  that  with  all  excursion  trains 
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the  drivers  were  to  stop  within  twenty  miles ;  that  the  want 
of  communication  was  negligence  in  the  defendants ;  that 
the  want  of  communication  between  the  passengers  and  the 
railway  company's  servants  caused  or  materially  conduced 
to  the  accident ;  that  the  want  of  communication  "between 
the  guard  and  the  driver  caused  or  materially  conduced  to 
the  accident ;  and  generally  that  the  accident  was  caused  by 
the  negligence  of  the  company. 

But  the  jury  found  that  there  was  no  negligence  in  the 
company  in  respect  of  the  tire,  the  breaking  of  which  caused 
the  accident,  and  they  gave  a  verdict  for  £350. 

The  defendants  in  Michaelmas  Term,  1871,  applied  for  a 
rule  for  a  new  trial,  on  the  ground  that  the  learned  jud^e 
misdirected  the  jury,  by  telling  them  that  the  railway  train 
in  which  the  plaintiff  was  a  passenger  came  within  the  reg- 
ulation of  Railways  Act,  1868,  s.  22 ;  and  that  there  was 
evidence  of  negligence. 

287]  *This  rule  was  refused,  and  the  defendants,  by  leave 
of  the  court,  appealed. 

Holker^  Q.C.  {Edwards  and  Cowie  with  him),  for  the 
defendants,  contended  that  a  train  could  not  be  brought 
within  the  section,  unless  it  actually  traveled  twenty  miles 
without  stopping ;  that  there  was  no  suflScient  evidence  that 
the  existence  of  means  of  communication  was  a  valuable 
precaution,  or  one  that  the  defendants  ought  to  have  adopted, 
or  that  it  would  have  prevented  the  accident ;  and  that  no  re- 
gard could  be  paid  on  this  question  to  the  provisions  of  the  act 
of  Parliament  or  the  recommendation  of  the  Board  of  Trade. 

Her  Schelly  Q.C.  {Baylis  with  him),  for  the  plaintiff,  was 
not  called  upon. 

Blackburn,  J.  The  question  is,  whether  in  this  particu- 
lar case,  and  under  these  particular  circumstances,  there 
was  evidence  of  negligence  to  go  to  the  jury ;  and  I  am  of 
opinion  that  there  was.  I  think  the  construction  put  on  the  ^ 
Regulation  of  Railways  Act,  1868,  by  the  chief  oaron  was  ' 
the  correct  one.  The  act  (s.  22)  says,  that  ^' every  company 
shall  provide,  and  maintain  in  good  working  order,  in  every 
train  worked  by  it  which  carries  passengers,  and  travels 
more  than  twenty  miles  without  stopping,"  means  of  com- 
munication between  the  passengers  and  the  company's  ser- 
vants in  charge  of  the  train ;  and  the  chief  baron  directed 
the  jury  that  it  was  necessary  to  see,  first,  whether  the  train 
carried  passengers,  and  next  whether  it  was  started  with  the 
intention  of  going  for  more  than  twenty  miles  without  stop- 
ping. If  the  construction  contended  for  by  the  defendants 
were  correct,  it  would  make  the  duty  of  the  railway  com- 
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pany  to  provide  means  of  commnnication  depend,  not  on 
what  the  company  intended,  bat  on  what  the  engine-driver 
might  happen  to  do  after  the  train  had  started.  The  jury 
have  found  that  the  train  was  not  intended  to  stop  within 
twenty  miles. 

Then  it  is  said,  that  the  breach  of  duty  must  be  such  as  to 
conduce  to  the  accident.  The  jury  say  it  did ;  but  it  is  con- 
tended that  there  was  no  evidence  to  support  their  finding 
on  this  latter  point.  The  question  is,  not  whether  their  ver- 
dict was  against  the  weight  of  evidence,  but  whether  it  was 
the  duty  of  the  learned  judge  to  *withdraw  the  ques-  [288 
tion  from  their  consideration.  Now  we  have  not  to  decide 
whether,  if  the  act  did  not  apply,  there  was  suflBcient  evi- 
dence to  show  that  it  was  the  duty  of  the  companv  to  pro- 
vide means  of  communication,  whether  such  an  obligation 
was  cast  upon  them  by  the  common  law  duty  to  take  rea- 
sonable care  of  their  passengers ;  the  act  does  not  apply 
to  this  case ;  and  I  wish  to  leave  it  open  for  future  decision 
what  may  be  the  duty  of  companies  in  cases  where  the  tiuin 
is  intended  to  stop  at  shorter  distances  than  twenty  miles, 
and  what  may  be  the  effect  of  the  act  in  that  case ;  here  the 
two  circumstances  coincide,  that  the  legislature  has  directed 
a  precaution  to  be  taken  for  the  protection  of  passengers, 
and  that  the  jury  are  satisfied  that  if  this  precaution  had 
been  taken  it  would  have  prevented  the  accident.  Then  is 
there  reasonable  evidence  on  which  the  jury  might  find  that 
the  use  of  this  precaution  would  in  fact  have  prevented  the 


accident  ? 
proceeded :[ 


After  reviewing  the  evidence  the  learned  judge 
I  am  far  from  saying  that  if  I  had  been  on 
the  jury  I  should  have  found  that  the  existence  of  means  of 
communication  would  have  produced  this  beneficial  effect ; 
but  I  do  not  see  how  the  learned  judge  could  have  with- 
drawn the  question  from  the  jury. 

Then  as  to  the  bearing  of  the  act,  we  must,  as  I  have  said, 
take  the  two  things  into  consideration ;  first,  this  train  was 
run  under  such  circumstances  that  the  act  applied  to  it,  and 
created  a  duty  on  the  defendants  to  provide  means  of  com- 
munication ;  and  then,  in  determining  whether  the  want  of 
means  of  communication  may  have  conduced  to  the  accident, 
the  fact  must  not  be  thrown  out  of  consideration,  that  the 
legislature  have  thought  fit  to  enact  that  such  means  of  com- 
munication shall  exist. 

Keating,  J.     I  am  of  the  same  opinion. 

Brett,  J.  I  agree;  but  I  wish  to  express  exactly  the 
ground  of  my  judgment.  This  is  not  an  action  for  a  penalty, 
nor  is  it  founded  on  a  breach  of  the  act  of  Parliament,  and 
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consequent  injury  to  the  plaintiflP.  It  is  an  action  for  negli- 
gence, and  the  plaintiff  is  bound  to  prove  that  the  railway 
company  have  been  guilty  of  doing  something  which  a  rail- 
way company  of  ordinary  care  would  not  do,  or  omitting  to 
do  something  which  a  railway  company  of  ordinary  care 
289]  would  do.  Now  the  evidence  is,  that  *this  was  a  train 
which  was  intended  to  go  for  a  longer  distance  than  twenty 
miles  without  stopping ;  therefore  it  was  a  train  within  the 
act  of  Parliament ;  and  I  think  the  chief  baron  was  right  in 
so  holding.  But,  further,  there  is  evidence  that  this  pre- 
caution, which  is  enacted  for  tniins  going  a  longer  distance 
than  twenty  miles  without  stopping,  was  known  to,  and 
practised  by,  railway  companies  of  ordinary  care.  It  is 
right  to  use  the  act  as  some  evidence  of  what  is  due  and 
ordinary  care  under  the  circumstances  of  this  case;  and 
that  is  the  way  in  which  the  chief  baron  directed  the  jury  to 
use  it ;  it  is  some  evidence  that,  where  a  train  is  to  go  more 
than  twenty  miles  without  stopping,  it  is  a  proper  precaution 
that  means  of  communication  should  exist  between  the  pas- 
sengers and  the  guard.  But  also  there  was  evidence  that 
not  only  was  this  precaution  enacted,  but  that  it  was  in  fact 
a  habit  with  railway  companies  to  carry  the  enactment  into 
effect.  And  taking  into  consideration  these  two  facts,  they 
together  amount  to  evidence  on  which  the  jury  were  entitled 
to  find  that  something  was  not  done  which  railway  com- 
panies of  ordinary  care  would  do. 

Geovk,  J.  I  am  of  the  same  opinion.  Negligence  must 
depend  very  much  on  the  state  of  knowledge  at  the  time. 
If  a  particular  precaution  has  not  been  hitherto  known  or 
used,  or  if  its  use  is  obscure,  the  omission  of  it  is  not  negli- 
gence; but  if  it  is  used  to  any  considerable  extent,  that 
changes  the  case,  and  makes  the  omission  some  evidence  of 
negligence.  Supposing  that,  instead  of  an  act  of  Parliament, 
the  Board  of  Trade  had  issued  a  notice  to  all  railway  com- 
panies, pressing  upon  them  the  adoj)tion  of  this  precaution, 
that  eviaence  could  not  have  been  withheld  from  the  jury  ; 
it  would  show  that  the  company  had  been  warned  of  an  eflB- 
cient  means  of  preventing  accidents.  Thus  the  act  is  im- 
portant evidence,  as  showing,  not  merely  that  the  means 
existed,  but  that  it  was  known,  and  was  sanctioned  by  the 
legislature. 

Archibald,  J.     I  am  of  the  same  opinion. 

Judgment  affirmed. 

Attorneys  for  plaintiffs :  Torr^  Janeway^  <fe  Tagart    • 

Attorneys  for  defendants :  Clarke^  Woodcocky  &  Ryland. 
for  T.  A.  &  J.  Grundy  &  Co.^  Manchester. 
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[Law  Reports,  8  Exchequer,  806.] 
♦May  0, 1873. 

*Ttees  and  others  v.  The  Rosedalb  &  Ferbthill  [305 

Iron  Company,  Limited. 

C<miraet  of  Sale — Monthly  Deliveries — Fcrhearanee  of  Vendor  at  Request  of  Vendee-~~ 
Meature  of  Diunaffett-^StaiuU  of  Fraud$  (29  Car.  2,  c.  3),  «.  17. 

The  defendants  in  October,  1870,  contracted  to  sell  to  the  plaintiff  2,000  tons  of 
iron,  "delivery  in  monthly  quantities  [of  1661  tons]  over  1871,  or  sooner  if  required," 
payment  by  four  months'  acceptance  from  the  10th  of  the  month  foUoTfing  delivery. 
In  January,  1871,  101  tons  were  delivered,  but  the  plaintiffs  did  not  then  demand  the 
delivery  of  the  balance  of  the  monthly  quantity.  In  February,  1871,  and  at  several 
periods  between  that  date  and  December,  1871,  the  plaintiffs  requested  the  defendants 
t4)  forbear  from  delivery  of  more  iron  under  the  contract,  and  tne  defendants  accord- 
ingly only  made  partial  deliveries  during^  the  several  months  of  1871  up  to  and  in- 
clumn^  November.  In  December  the  plaintiffs  required  delivery  of  the  residue  of 
the  whole  2,000  tons,  and,  upon  tiie  defendants'  refusal,  brought  an  action  for  non- 
delivery: 

Held  (by  Kelly,  C.B.,  and  Pigott,  B.,  Martin,  B.,  dissenting),  that  the  plaintiffs 
having  themselves  requested  the  defendants  to  forbear  from  delivery  during  the  seve- 
ral months  of  1871  up  to  November,  could  not  require  deliveiy  of  the  residue  of  the 
whole  2,000  tons  in  December,  and  were  therefore  not  entitled  to  recover : 

By  Martin,  B.,  first,  that  the  original  contract  had  not  been  put  an  end  to  by  the 
plaintiffs'  application  to  the  defendants  not  to  deliver  full  monthly  quantities  between 
February  and  November,  1871,  and  that  the  defendants  were  bound  to  deliver  the 
whole  2,000  tons  under  their  contract ;  and  secondly,  that  the  proper  measure  of 
damages  was  the  difference  between  the  contract  and  market  prices  in  December, 
1871,  when  the  defendants  refused  to  deliver  the  iron. 

Offle  r,  £ord  Vane  (Law  Rep.  2  Q.  B.,  275 ;  Law  Rep.  8  Q.  B.,  272),  discussed. 

Declaration  against  sellers  for  not  delivering  1,000  tons 
of  Ferryhill  pig  iron,  on  the  terms  of  the  following  sold  note : 
"  Sold  Messrs.  Tyers,  Middleton  &  Co.,  1,000  tons  Ferryhill 
pig  iron,  in  equal  quantities,  of  grey  forge,  mottled,  and 
white ;  price  505.  per  ton,  delivered  at  their  siding — any  rate 
in  excess  of  the  usual  6*.  per  ton  railway  dues  to  De  charged 
extrar ;  delivery  in  monthly  quantities  over  1871,  or  sooner 
if  required ;  payment  by  their  four  months'  acceptance  from 
the  10th  of  the  month  following  delivery." 

Second  count,  on  a  second  contract,  similar  in  its  terms, 
for  another  1,000  tons  of  pig  iron. 

Third  count,  that  it  was  agreed  between  the  plaintiffs  and 
the  defendants,  as  in  the  first  and  second  counts  mentioned, 
and  after  *the  making  of  those  agreements,  and  before  [306 
breach,  it  was  further  agreed  between  the  plaintiffs  and  the 
defendants  that  the  time  for  the  delivery  of  the  iron  should 
be  altered,  and  the  defendants  should  deliver  the  iron  to  the 
plaintiffs  within  a  reasonable  time  in  that  behalf,  and  aU 

♦Decided  in  Easter  Term. 

7  Eng.  Rep.]  36 
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conditions  were  performed,  &c.,  yet  the  defendants  did  not 
deliver  the  iron  to  the  plaintiffs  within  a  reasonable  time  in 
that  behalf. 

Pleas :  1.  To  the  breaches  in  first  and  second  counts,  ex- 
cept so  far  as  they  relate  to  the  non-delivery  of  iron  prior  to 
November,  1871,  payment  of  £170  into  court. 

2.  To  the  third  count,  a  denial  of  the  contract.  3.  To  the 
same,  that  a  reasonable  time  for  the  delivery  of  the  iron  had 
not  elapsed.     4.  To  the  same,  a  denial  of  the  breach. 

5.  To  so  much  of  the  breaches  in  the  first  and  second 
counts  as  relates  to  the  non-delivery  of  iron  during  the 
months  prior  to  November,  1871,  that  the  defendants  were 
always  ready  and  willing  to  deliver,  but  the  plaintiffs  were 
not  ready  and  willing  to  accept.  6.  To  same,  exoneration 
and  discharge.     Issue. 

The  cause  was  tri^d  at  the  Leeds  Summer  Assizes,  1872, 
before  Blackburn,  J.,  without  a  jury,  when  the  following 
facts  were  proved  : 

The  plaintiffs  are  iron  manufacturers,  carrying  on  busi- 
ness at  Leeds,  and  the  defendants  are  a  company  carrying 
on  business  as  makers  of .  pig  iron  at  Ferryhill  and  New- 
castle. On  the  26th  of  October,  1870,  the  following  sold 
note  was  forwarded  to  the  plaintiffs,  signed  by  the  defen- 
dants' agent: 

"  Sheffield,  October  26th,  1870. 

*' Messrs.  Middleton  &  Co.  1,000  tons  Ferryhill  pig  iron 
in  equal  quantities  of  grey  forge,  mottled,  and  white,  price 
BOs.  per  ton,  delivered  at  their  siding.  Any  rate  in  excess 
of  the  usual  6^.  per  ton  railway  dues  to  be  charged  extra. 
Delivery  in  monthly  quantities  over  1871,  or  sooner  if  re- 
quired. Payment  by  their  four  months'  acceptance  from 
the  lOth  of  the  month  following  delivery. 

"Robert  Smith,  Agent." 

A  bought  note  in  similar  terms  was  signed  by  the  plain- 
tiffs. On  the  1st  of  November  a  contract  in  identical  terms 
for  another  1,000  tons  of  pig  iron  was  entered  into  between 
the  parties. 

307]  *The  plaintiffs  did  not  require  any  of  the  iron  to  be 
delivered,  nor  was  any  delivered,  by  the  defendants  during 
1870. 

On  the  12th  of  January,  1871,  the  defendants  delivered  to 
the  plaintiffs  16  tons  of  grey  forge  and  24  tons  of  mottled 
iron ;  on  the  15th  of  January  14  tons  of  grey  forge  and  35J 
tons  of  mottled  iron ;  and  on  the  17th  of  January  11 J  tons  of 
mottled  iron. 
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On  the  16th  of  February  the  plaintiflfs  sent  to  the  defen- 
dants the  following  letter : 

"  You  will  oblige  by  sending  no  more  iron  this  month." 

The  defendants  accordingly  delivered  no  more  iron  during 
the  month  of  January.  On  the  20th  of  Februarv  the  defen- 
dants delivered  to  the  plaintiffs  25  tons  of  grey  forge  and  25 
tons  of  mottled  iron.  On  the  same  day  the  plaintiffs  wrote 
the  defendants, — 

"You  will  greatly  oblige  us  by  not  sending  in  any  more 
iron  until  we  write.  We  are  now  so  full  of  metal  we  do  not 
know  where  to  put  it.  In  another  month  we  hope  to  be  bet- 
ter off  for  room,  but  we  really  cannot  do  more  at  present." 

The  defendants  replied : 

"We  have  yours  of  yesterday,  and  have  instructed  our 
people  at  Ferry  hill  to  stop  delivery  until  further  orders." 

On  the  2d  of  March  the  defendants  delivered  to  the  plain- 
tiffs 11 J  tons  of  grey  for^e  and  14 J  tons  of  mottled  iron ;  and 
on  the  same  day  the  plaintiffs  sent  to  the  defendants  the  fol- 
lowing letter : 

"  Your  advice  note  of  a 'further  delivery  of  iron  is  to  hand. 
We  must  remind  you  again  that  we  are  not  yet  in  a  position 
to  take  more  iron  m,  and  beg  you  will  not  send  more  until 
you  hear  from  us.  We  are  just  completing  four  more  pud- 
dling furnaces  with  boilers  attached,  and  we  want  to  have 
them  in  work  as  soon  as  possible ;  but  we  are  at  a  stand 
now,  as  the  metal  already  sent  in  takes  up  part  of  the  room 
where  those  furnaces  must  stand.  We  are  arranging  to  lay 
a  new  metal  yard  down,  and  to  run  our  lines  into  it.  For 
this  purpose  the  present  siding  has  to  be  altered,  so  that  we 
are  completely  at  a  stand  untu  we  can  get  you  gentlemen  to 
stay  delivery  for  a  fortnight  or  so.  We  will  write  you  on 
the  very  earliest  date  when  we  can  take  iron  in  with  anything 
like  convenience." 

♦The  defendants  replied :  [308 

"March  3d,  1872.  We  have  yours  of  yesterday,  and  have 
stopped  deliveries  of  pigs  for  a  fortnight." 

On  the  14th  of  March  the  defendants  delivered  to  the 
plaintiffs  15  tons  of  grey  forge  and  15  tons  of  mottled 
iron;  on  the  17th  of  March,  20  tons  of  grey  forge  and 
20  tons  of  mpttled  iron,  and  on  the  18th,  20  tons  of  grey 
forge  iron. 

On  the  same  day  the  plaintiffs  sent  to  the  defendants  the 
following  letter : 
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"March  18th,  1871.  We  are  again  compelled  to  request 
you  not  to  send  us  any  more  iron  in  until  further  orders,  as 
we  are  completely  at  a  loss  where  to  put  it*  You  have  now 
sent  in  no  less  than  60  tons  since  we  first  requested  you  to 
withhold  deliveries.  Out  of  all  our  friends  whom  we  have 
bought  from,  you  are  the  only  ones  who  have  not  attended 
to  our  request.  You  are  putting  us  to  serious  inconvenience 
and  expense,  as  we  have  not  room  to  stock  such  a  quantity. 
Please  oblige  us  in  this  matter." 

The  defendants  replied,  stating  that  they  had  stopped  de- 
livery of  pig  iron  until  further  orders. 

On  the  21st  of  March  the  defendants  delivered  to  the  plain- 
tiffs 15  tons  of  grey  forge  iron  ;  and 

On  the  1st  of  April  the  plaintiffs  sent  to  the  defendants  the 
following  letter : 

"1st  April,  1871.  You  really  must  stay  any  further  de- 
livery of  iron  until  you  hear  from  us.  You  and  other  friends 
have  sent  in  such  quantities  that  we  ai-e  blocked  out,  and 
have  not  room  for  a  single  pig.  As  it  is,  our  alterations  are 
seriously  impeded.  We  should  not  ask  you  to  stay  delivery 
if  we  could  consume  all  as  it  came  in,  but  this  we  cannot  do 
until  we  have  more  furnaces,  which  are  in  course  of  erection. 
Your  attention  will  oblige.'' 

The  defendants  replied : 

"  We  have  stopped  deliveries  of  your  pig  iron.'' 

On  the  5th  of  April  the  defendants  delivered  to  the  plain- 
tiffs 25  tons  of  grey  forge  iron,  and  on  the  25th  of  April  25 
tons  of  grey  forge  iron. 

309]      On  the  same  day  the  plaintiffs  sent  to  the  defendants 
the  following  letter : 

"We  are  much  surprised  to  receive,  this  morning,  advice 
for  25  tons  pig  iron,  after  we  most  particularly  requested 
you  to  send  no  more  until  we  wrote.  We  must  beg  of  you 
to  attend  to  our  instructions  more  particularly,  and  rest  as- 
sured you  will  receive  instructions  when  we  are  in  a  position 
to  take  your  iron.  You  are  the  only  friends  who  do  not  do 
as  we  desire." 

On  the  26th  of  April  the  defendants  replied : 

"We  have  yours  of  yesterday,  and  have  advised  our  peo- 
ple at  Ferryhul  not  to  send  you  any  more  iron  without  our 
instructions  from  this  oflSce." 

On  the  26th  of  May  the  defendants  sent  to  the  plaintiffs 
24  tons  of  grey  forge  iron.     On  the  27th  of  May  the  plaintiffs 
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wrote :  "  You  wrote  us,  promising  not  to  forward  any  more 
iron  until  you  heard  from  us,  and  now  you  are  forcing  more 
upon  us  at  the  very  last  day  of  the  month  as  it  were.  The 
works  will  be  closed  from  to-day  until  Wednesday,  and  you 
must  send  no  more  until  we  write;"  and  on  the  9th  of 
June : — "  Your  favor  to  hand.  We  now  enclose  you  accep- 
tance, covering  £60,  which  please  place  to  our  credit,  for- 
warding stamped  receipt  per  return.  We  have  advice  of 
20  tons  of  iron  from  you;  this  we  do  not  want.  You 
must  on  no  account  send  more  than  20  tons  more — ^in  all 
40  tons — this  month.'  Please  advise  your  people  at  the 
mines." 

On  the  same  day  the  defendants  delivered  to  the  plaintiffs 
20  tons  of  mottled  iron,  and  on  the  10th  the  plaintiffs  wrote 
again  : 

"You  must  oblige  us  by  not  sending  any  more  iron  this 
month.  We  really  cannot  do  with  it,  or  we  would  gladly 
take  more  in.  Please  let  this  have  your  best  attention,  and 
oblige." 

On  the  13th  of  June  the  defendants  delivered  to  the  plain- 
tiffs 20  tons  of  grey  forge  iron. 
On  the  26th  of  June  the  plaintiffs  wrote : 

''You  are  most  particularly  requested  not  to  send  more 
iron  in  this  month.  We  are  now  put  to  great  inconvenience 
by  your  not  doing  as  we  wish.  Where  to  put  this  lot,  ad- 
vised this  morning,  we  do  not  know.  You  must  not  do  this 
way  with  us.  We  should  not  *ask  you  to  stay  de-  [310 
livery  without  having  good  reason  for  so  doing.  You  must 
not  send  more  in  until  we  write." 

• 

On  the  27th  of  June  the  defendants  delivered  to  the  plain- 
tiffs 21  tons  of  grey  forge  and  21  tons  of  mottled  iron,  and 
on  the  28th  of  June  the  defendants  replied  to  the  letter  of 
the  26th : 

''We  have  stopped  deliveries  of  pigs  until  further 
orders."  * 

On  the  30th  of  June  the  plaintiffs  requested  the  defen- 
dants to  send  at  once  20  or  30  tons  of  white  pig  iron :  — "Let 
it  be  good.  If  up  to  the  mark  we  shall  want  more.  We 
cannot  do  with  anything  else  but  white." 

The  defendants  replied  that  they  had  directed  the  40  tons 
to  be  sent  at  once. 

On  the  1st  of  July  the  plaintiffs  wrote : — "  No  iron  to  be 
sent  in  unless  written  for." 

On  the  7th  of  July  30  tons  of  white  iron  were  deliv- 
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ered ;  on  the  27th  of  July  30  tons,  and  on  the  4th  of  Au- 
gust 20  tons  more. 
On  the  5th  of  August  the  plaintiffs  wrote : 

"You  will  oblige  by  not  sending  any  more  white  iron; 
we  have  more  th^n  we  can  do  with.  It  would  suit  us  much 
better  if  you  would  not  press  deliveries  upon  us,  but  wait 
till  we  write." 

On  the  7th  of  August  the  defendants  wrote : 

"Yours  to  hand.  Kindly  take  in  that  sent ;  we  will  not 
send  any  more  white  till  we  hear  from  you." 

On  the  4th  of  September  the  defendants  delivered  24  tons, 
and  on  the  14th,  29  tons  of  white  iron.  On  the  same  day  the 
plaintiffs  wrote : 

"Don't  send  any  more  white  at  present;  the  last  lot  sent 
in  is  not  fit  to  use.     We  don't  know  what  to  do  with  it." 

On  the  15th,  the  defendants  wrote : — "We  have  vours  of 
yesterday,  and  have  stopped  deliveries  of  pigs  until  further 
orders." 

On  the  16th,  defendants  delivered  12  tons  of  white  iron. 

On  the  29th  of  September  the  plaintiffs  wrote : — "Please 
send  us  on  Monday  next  50  tons  grey  iron  from  our  contract ; 
also  send  another  50  tons  the  week  following.  Your  atten- 
tion will  oblige." 

To  which  the  defendants  replied : — "Your  order  of  yes- 
terday shall  have  our  best  attention." 

311]  *Onthe  3d  of  October  the  defendants  delivered  37i 
tons  of  grey  forge ;  on  the  6th,  12J  tons  of  grey  forge ;  on 
the  11th,  24  tons  of  grey  forge ;  and  on  the  18th,  26  tons  of 
grey  forge  iron. 

On  the  25th  of  October  the  plaintiffs  wrote  : — "  We  must 
beg  of  you  to  let  us  have  a  delivery  at  once  of  grey  forge, 
as  per  contract,  say  50  tons.  We  are  nearly  cleared  out,  and 
must  have  iron  to  keep  us  going." 

On  the  27th  of  "November  the  defendants  wrote  : — "We 
have  yours  of  the  25th,  and  have  instructed  our  Ferryhill 
people  to  forward  you  a  supply  at  once." 

On  the  30th  of  November  the  plaintiffs  wrote : — "  We  are 
compelled  to  press  you  again  for  a  delivery  of  grey  iron. 
AVe  are  now  without,  and  must  beg  of  you  to  let  us  have 
some  at  once." 

On  the  1st  of  December  the  defendants  wrote : — "  Yours  to 
hand.     Part  we  sent  yesterday,  and  have  written  our  agent 
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to  see  you  relative  to  your  contract,  which  expires  at  the  end 
of  this  month." 

On  the  same  day  the  defendants  delivered  27  tons  of  grey 
forge  iron. 

On  the  6th  of  December  the  plaintiffs  wrote : — "  Tonrs  of 
1st  December  to  hand,  and  contents  noted.  We  are  sur- 
prised that  we  receive  no  iron  from  you,  though  we  have 
asked  for  deliveries  several  times.  We  are  fully  aware  that 
the  contract  expires  at  the  end  of  the  year.  We  shall  hold 
you  to  the  completion  of  same,  and  all  must  be  delivered  by 
the  end  of  this  year."  , 

On  the  6th  of  December  the  defendants  wrote: — "Tours 
to  hand,  and  note  contents,  and  glad  you  agree  with  us  as 
to  the  contract  expiring.  The  contract  quantity  will  of 
course  be  delivered  this  month,  167  tons,  and  as  we  are 
sadly  bothered  as  to  the  supply  of  trucks,  and  in  conse- 
quence had  to  stack  iron  in  ]SR)vember,  we  are  prepared  to 
deliver  140  tons  next  month,  or  extend  part  to  February. 
This  we  understand  to  be  in  excess  of  what  you  ask.  Are 
you  buying  for  next  year  1  as  our  order-book  is  now  vir- 
tually filled  up." 

On  the  7th  of  December  the  plaintiffs  telegraphed : 

' '  7th  Dec. ,  1871.  You  have  misconstrued  our  letter.  We 
shall  decidedly  hold  you  to  deliver  the  remainder  of  2,000 
tons.  We  want  twelve  hundred  and  eighty  tons.  Send  all 
at  once." 

*0n  the  same  day  the  defendants  replied :  [312 

' '  Dec. ,  1 871 .  Your  telegram  to  hand.  Don' t  understand 
it.  The  contract  is  clear  and  needs  no  comment  on  our  part. 
The  contract  quantity  will  be  sent  this  month.  The  diffi- 
culty is  to  get  trucks." 

Further  correspondence  ensued,  the  plaintiffs  insisting 
upon  the  delivery  of  the  balance  of  the  2,000  tons,  and  the 
defendants  denying  that  they  were  liable  to  deliver  any  more 
than  what  was  due  on  the  monthly  balance,  and  eventually 
this  action  was  brought.  The  money  paid  into  court  was 
sufficient  to  cover  the  deficiency  due  on  the  monthly  bal- 
ance. The  learned  judge  at  the  trial  ruled,  that  the  effect 
of  the  different  postponements,  at  the  request  of  the  plain- 
tiffs and  by  the  consent  of  the  defendants,  was  not  to  put  an 
end  to  the  contract,  but  only  to  postpone  the  time  for  the 
delivery,  and  consequently  there  was  a  breach  of  contract. 
He  reserved  leave  to  the  defendants  to  move  to  enter  a  ver- 
dict on  the  construction  of  the  documents  and  correspon- 
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dence.  Aa  to  the  damages,  he  further  ruled  that  the  breach 
was  on  the  day  in  December  when  the  defendants  defini- 
tively refused  delivery,  and  that  the  damages  were  to  be 
estimated  at  that  date,  the  defendants  to  have  leave  to  move 
that  the  damages  be  estimated  at  any  other  period  or  upon 
any  other  principle  the  court  might  lay  down,  and  to  reduce 
the  damages,  or  enter  the  verdict  accordingly.  In  pursu- 
ance of  the  above  ruling  a  verdict  was  entered  for  the  plain- 
tiffs for  £649. 

In  Michaelmas  Term,  1872,  a  rule  was  obtained  accord- 
ingly to  enter  a  verdict  for  the  defendants  or  to  reduce  the 
damages  on  the  ground  that  the  quantities  undelivered  were 
so  undelivered  at  the  request  of  the  plaintiffs,  and  that  the 
plaintiffs  were  not  ready  and  willing  to  take  them  when  they 
ought  to  have  been,  and  that  plaintiffs  were  not  entitled  to 
sue  in  respect  of  them  ;  that  the  original  contract  was  aban- 
doned or  varied ;  that  no  new  contract  to  the  effect  alleged 
by  the  plaintiffs  resulted  from  the  evidence ;  that  the  dam- 
ages ought  to  be  calculated  at  the  monthly  prices  of  each 
month's  deficiencies,  and  that  the  money  paid  into  court  was 
enough  ;  and  that  the  postponement  (if  any)  was  not  to  the 
montli  of  December,  and  that  the  breaches  should  have  been 
taken  each  i]^onth  to  the  1st  of  December. 
313]  *Jan.  29.  Seymour^  Q.C.,  and  Cave  showed  cause. 
The  purpose  of  the  correspondence  was  simply  to  postpone  de- 
livery from  time  to  time,  and  not  to  exonerate  the  defendants 
from  delivery  altogether  of  the  whole  two  thousand  tons. 
If  the  application  for  postponement  come  from  the  vendor, 
it  is  decided  by  Ogle  v.  Lord  Vane  (*)  that  he  still  remains 
liable  upon  his  contract.  The  principle  of  that  case  governs 
the  present,  where  the  application  for  postponement  came 
from  the  vendee.  The  correspondence  m  enect  amounts  to 
a  new  contract  to  deliver  increased  quantities  later  in  1871 
than  was  originally  contemplated :  or  such  a  contract  can  be 
implied  from  the  conduct  of  the  parties.  It  relates  to  a  con- 
tract, not  for  the  sale  but  only  for  the  delivery  of  goods,  so 
that  the  Statute  of  Frauds,  s.  17,  does  not  apply,  and  in  De- 
cember, 1871,  the  plaintiffs  were  entitled  to  demand  the 
whole  balance  of  iron  due  on  the  contract.  As  to  the  dam- 
ages they  were  assessed  upon  the  right  principle.  The 
plaintiffs  are  entitled  'to  the  difference  between  the  contract 
and  market  price  at  the  date  of  the  defendants'  refusal  to 
deliver. 

Fields  Q.C.,  and  Waddy^  in  support  of  the  rule:  Ogle  v. 
Loid  Va7ie{')  has  no  application,  tor  here  the  vendee  and 

Q)  Law  Rep.,  2  Q.  B.,  275 ;  S.  C.  in  Ex.  Ch.,  Law  Rep.,  8  Q.  B ,  272. 
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not  the  vendor  was  the  person  who  desired  to  postpone  "the 
deliveries.  That  being  so,  he  cannot  afterward  insist  upon 
the  whole  undelivered  oalance  being  delivered  in  one  month. 
All  he  can  claim  is  delivery  of  the  regular  monthly  quan- 
tity. No  new  contract  can  be  gathered  from  the  correspon- 
dence, and  none  can  be  implied  from  the  conduct  of^the 
parties,  inasmuch  as  a  new  contract,  varying  the  terms  of 
the  original  one,  must  be  in  writing  where  the  original  must 
be  in  writing  under  the  statute  of  frauds. 

Again,  assuming  the  plaintiffs  ai*e  liable,  the  damages 
should  have  been  calculated  at  the  monthly  prices  of  the  de- 
ficiencies of  each  month.  The  sum  of  these  would  be  the 
proper  measure :  Brown  v  MuUer  ('). 

Gur,  adv.  wU. 
May  6.  The  following  judgments  were  delivered  : 
Kelly,  C.B.  The  two  contracts  in  question,  taken  to- 
gether, are  for  the  delivery  by  the  defendants,  and  accept- 
ance by  the  plaintiffs  *of  2,000  tons  of  iron  in  monthly  [314 
deliveries,  during  the  year  1871,  of  equal  quantities  in  each 
of  the  12  months,  or  166J  tons  per  month ;  payment  by  ac- 
ceptances at  four  months  from  the  10th  of  the  month  follow- 
ing delivery.  In  January,  101  tons  only  were  delivered,  and 
no  demand  was  made  for  the  delivery  of  the  65|  tons  at  any 
time  in  January,  or  at  any  other  time,  until  December.  On 
the  16th  of  Feoruary,  and  at  several  periods  between  that 
time  and  the  month  of  December,  1871,  the  plaintiffs  re- 
quested the  defendants  by  letter  to  deliver  no  more  during 
the  then  current  month,  and  sometimes  to  deliver  no  more 
until  further  orders,  and  these  requests  were  acquiesced  in 
by  the  defendants ;  and  partial  deliveries  only  were  conse- 
quently made  during  the  several  months  following,  until 
and  including  the  month  of  November.  In  December,  the 
price  of  iron  having  considerably  risen,  the  plaintiffs  required 
the  delivery  of  the  remainder  of  2,000  tons  undelivered,  or 
1,280  tons.  The  defendants  delivered  187  tons,  leaving  1,093 
tons  undelivered,  for  the  non-delivery  of  which  the  plain- 
tiffs have  brought  this  action,  and  claim  the  difference  be- 
tween the  mai-Ket  price  in  December  and  the  contract  price 
of  this  quantity  as  damages.  The  plaintiffs  insist  that,  al- 
though the  non-delivery  of  the  several  quantities  of  iron 
undelivered  in  each  of  the  first  eleven  months  of  the  year 
was  at  their  request  and  for  their  accommodation,  and 
although  there  was  no  express  contract  on  the  part  of  the 
defendants  to  deliver  the  quantities  undelivered  at  the  end 
of  each  month,  in  the  following  month,  or  at  any  subse- 

O  Law  Rep.,  7  Ex.,  819. 

7  Eng.  Rep.]  36 
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quent  period,  the  contract  remained  in  force  not  only  as  re- 
garded the  remainder  of  the  166|  tons  within  the  current 
month  and  the  166 J  tons,  if  called  lof,  in  each  of  the  months 
following  throughout  the  year,  but  as  regarded  the  aggre- 
gate of  all  the  quantities  undelivered  in  compliance  with 
their  own  request  throughout  the  year ;  and  consequently 
that  the  plaintiflfs  were  at  liberty  to  require  the  delivery  in 
the  montii  of  December  of  the  whole  quantity  undelivered, 
or  1,280  tons,  and  so  to  maintain  this  action.  It  is  unneces- 
sary to  determine  whether  the  plaintiffs'  failure  to  accept,  if 
required,  and  pay  for  the  entire  quantity  of  166f  tons  in  any 
one  month,  or  the  delivery  of  a  part  only  of  166J  tons  at  the 
plaintiffs'  request,  assented  to  bv  the  defendants,  would  have 
the  effect  of  putting  an  end  to  the  contract  altogether.  But^ 
assuming  that  the  contract  may  be  read  as  twelve  several 
315]  contracts  for  the  sale  and  delivery  *of  166|  tons  within 
twelve  successive  months,  and  consequently  that  the  plain- 
tiffs had  a  right  in  each  successive  month  to  call  for  the  de- 
livery of  166|  tons,  I  am  of  opinion  that,  in  the  absence  of 
an  express  contract  to  sell  and  deliver  the  quantity  undeliv- 
ered at  the  plaintiffs'  request  in  the  following  month,  or  at 
some  subsequent  time,  no  such  contract  can  be  implied,  and 
that  the  right  to  enforce  delivery  on  the  one  hand  or  accept- 
ance on  the  other  was  at  an  end  when,  by  mutual  consent, 
the  time  had  expired  within  which,  by  the  express  terms  of 
the  contract,  botn  delivery  and  acceptance  were  to  take  place. 
It  is  impossible  to  read  a  contract  to  deliver  and  accept  a 
quantity  of  iron  in  the  month  of  February,  to  be  paid  for  by 
a  bill  at  four  months  from  the  10th  of  March,  as  a  contract 
to  deliver  and  accept  it  in  the  month  of  March,  and  pay  for 
it  by  a  bill  in  April,  and  still  less  in  the  month  of  Deoember, 
or  in  the  next  year,  or  at  any  later  period  within  six; years. 
It  is  therefore  necessarjr  to  imply  a  new  contract.  And 
whether  this  pretended  implication  raises  a  question  in  this 
case  (as  I  think  it  does)  for  a  jury,  or  a  question  to  be  decided 
by  a  judge,  it  seems  to  me  that  no  such  implication  cj^n  arise 
where  it  so  materially  alters  the  condition  of  both  parties. 
The  market  price  of  the  commodity  may  rise  or  fall.  The 
buyer  may  have  entered  into  sub-contracts  which  the  change 
in  the  time  of  delivery  may  disable  him  from  performing. 
The  seller  may  have  the  commodity  on  hand,  ana  be  obliged 
to  sell  it  at  a  loss  to  put  himself  in  funds,  or  to  keep  it  at  the 
expense  of  warehouse  rent,  and  lose  the  use  or  the  interest 
of  the  money  with  which  it  was  to  have  been  paid  for.  All 
these  considerations  may  be  provided  for  by  an  express  con- 
tract, but,  surely,  they  preclude  an  implication  which  may 
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never  have  occurred  to  the  mind  of  the  party  against  whom 
it  is  to  operate,  and  which  may  seriously  prejudice  his  inter- 
ests and  expose  him  to  an  indefinite  amount  of  inconvenience 
and  loss. 

Besides,  it  is  now  established  that  a  new  verbal  contract 
cannot  be  substituted  for  the  original  contract,  where  hy  the 
Statute  of  Frauds  such  original  contract  must  be  in  writing. 
In  Chitty  on  Contracts,  6th  ed.,  p.  104,  the  rule  is  thus  laid 
down :  "But  it  is  clear  that  where  the  contract  is  one  that 
the  Statute  of  Frauds  requires  to  be  in  writing,  arfd  after  it  has 
been  reduced  into  writing,  new  terms  are  agreed  upon,  such 
new  terms  must  likewise  be  reduced  *into  writine,  [316 
otherwise  they  are  not  receivable  in  evidence;"  and  this  is 
well  supported  by  the  cases  cited  in  the  note:  Moore  v. 
Campbell  {') ;  Goss  v.  Lord  Nugent  (') ;  Stead  v.  Dawber  (") ; 
Marshall  v.  Lynn  (*) ;  overruling  Cuff  v.  Penn  (*),  Here 
the  written  contract  sued  upon  is  for  the  delivery  of  166J  tons 
of  iron  in  each  of  ten  months  specified,  to  be  paid  for  by  a 
bill  at  four  months  on  the  lOtn  of  each  following  month. 
And  the  contract  contended  for  by  the  plaintiffs  is  for  the 
delivery  of  1,280  tons  in  the  montn  of  December,  to  be  paid 
for,  it  must  be  presumed,  at  some  indefinite  time  afterwards. 
This  is  a  totalljr  diflferent  contract,  and  so  a  new  contract,  and 
to  be  binding  m  law  must  have  been  made  in  writing.  The 
substantial  aefence,  however,  is  that  no  such  contract  has 
in  fact  been  entered  into.  It  has  not  been  expressly  made, 
and  for  the  reasons  above  assigned,  cannot  be  implied. 

Ogle  V.  Earl  Vane  (*),  which  has  been  cited  for  the  plain- 
tiflfs,  has  no  application  to  the  present  case.  There,  there 
was  no  new  contract.  The  question  was  merely  as  to  the 
amount  of  damages,  and  the  plaintiff  being  entitled  to  the 
difference  between  the  contract  price  and  the  market  price 
when  he  had  to  purchase  the  iron  which  the  defendant  had 
failed  to  deliver  according  to  his  contract,  and  having  de- 
layed the  purchase  in  the  market  at  the  request  of  the  de- 
fendant, and  the  price  having  risen  in  the  meantime,  the 
defendant  was  held  liable  according  to  the  market  price  at 
the  time  when  he  had  himself  requested  the  plaintiff  to  make 
the  purchase. 

In  this  judgment  my  Brother  Pigott  agrees. 

Martin,  B.  This  is  an  action  for  the  alleged  breach  of 
two  contracts — one  made .  on  the  26th  of  October,  1870,  tha 

0)  10  Ex.,  328;  23  L.  J.  (Ex.),  813.  (*)  1  M.  A  S.,  21. 

(<)  6  B,  A  Ad.,  68.  (•)  Law  Uep.,  2  Q.  B.,  276;  Law  Rep., 

(»)  10  A.  A  E„  57.  8  Q.  B.,  272. 

(*)  6  M.  A  W.,  109. 
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other  on  the  1st  of  November,  for  the  sale  respectively  of 
1,000  tons  of  pig  iron,  in  equal  quantities,  delivered  in 
monthly  quantities  over  1871,  or  sooner  if  required ;  pay- 
ment by  four  months'  acceptance,  from  the  10th  of  the  month 
following  delivery.  The  cause  was  tried  before  my  Brother 
Blackburn,  at  Leeds,  without  a  jury,  when  he  found 
317]  *for  the  plaintiffs  for  £649  damages ;  but  he  reserved 
two  questions,  the  first  on  the  construction  of  the  documents 
and  correspondence,  the  second  as  to  the  periods  or  principle 
upon  whicn  the  damages  are  to  be  estimated.  The  first  point, 
and  the  only  matter  on  the  coi^tract  argued  before  us,  was  as 
to  how  the  iron  was  to  be  delivered,  and  I  think  it  was  to 
be  delivered  by  equal  monthly  deliveries,  that  is  to  say,  83 
tons  and  a  little  more  upon  each  contract,  or  166  tons  and  a 
little  more  upon  both,  unless  the  plaintiffs,  the  vendees,  re- 
quired it  sooner.  On  the  12th  of  January,  1871,  the  defen- 
dants delivered  40  tons  of  iron  ;  on  the  16th,  49  tons,  10  cwt.; 
and  on  the  17th,  11  tons,  10  cwt. ;  in  all  101  tons,  being  65 
tons  short.  On  the  16th  of  February  the  plaintiffs  wrote  to 
defendants :  "  You  will  oblige  by  sending  no  more  iron  this 
month."  On  the  20th  the  defendants  sent  25  tons.  On  the 
same  day  the  plaintiffs  wrote :  "  You  will  greatly  oblige  us 
by  not  sending  in  any  more  iron  until  we  write.  We  are 
now  so  full  of  metal,  we  do  not  know  where  to  put  it.  In 
another  month  we  hope  to  be  better  off,  but  we  really  cannot 
do  with  more  at  present,"  &c. 

On  the  21st  of  February  the  defendants  wrote :  "  We  have 
yours  of  yesterday,  and  have  instructed  our  people  at  Ferry- 
nil  1  to  stop  delivering  until  further  orders."  A  number  of 
other  letters  and  a  number  of  deliveries  of  iron  took  place 
during  the  year,  and  in  the  end  the  defendants  delivered  only 
907  tons  of  iron,  and  contend  they  were  under  no  obligation 
to  deliver  more. 

Upon  the  first  g^uestion  reserved  by  my  Brother  Blackburn, 
two  questions  arise,  the  first  a  question  of  fact,  the  second, 
one  of  law.  The  question  of  fact  is,  what  is  the  meaning  of 
the  correspondence  ?  The  defendants  contend  that  its  mean- 
ing is,  that  the  plaintiffs  propose  that  the  defendants  should 
not  deliver  iron  during  the  several  months  in  which  the  let- 
ters were  written,  and  that  they  should  be  thereby  relieved 
from  the  obligation  of  delivering  any  iron,  or  any  more  than 
what  was  actually  delivered  during  each  month,  or,  in  other 
%ords  that,  assuming  the  contract  to  be  for  the  delivery  of 
about  166  tons  of  iron  per  month,  the  plaintiffs  before  breach 
exonerated  the  defendants  from  the  performance  of  it. 

The  plaintiffs,  on  the  other  hand,  contend  that  this  is  not 
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the  meaning  of  the  correspondence,  bnt  that  what  it  means 
is,  and  *what  the  defendants  could  only  by  possibility  [318 
understand  it  to  mean,  is,  that  the  plaintins  requested  the 
defendants  as  a  favor  and  convenience  to  them,  not  to  press 
upon  them  the  acceptance  of  the  iron,  inasmuch  as  it  was 
inconvenient  to  them  to  receive  it^  and  that  there  is  nothing 
in  the  correspondence  to  show  that  the  plaintiffs  ever  intended 
that  the  entire  quantity  of  2,000  tons  should  not  be  delivered, 
or  that  the  defendants  understood  that  such  was  their  inten- 
tion. It  would  be  tedious  and  almost  unintelligible  to  a 
hearer  or  reader  to  state  the  reasons  why  I  am  clearly  of 
opinion  that  the  plaintiffs'  contention  is  right,  and  that  tnere 
is  nothing  in  the  correspondence  to  indicate  that  the  plain- 
tiffs ever  proposed,  or  intended,  or  suggested  that  the  entire 
quantity  of  2,000  tons  should  not  be  delivered,  or  that  the 
defendants  ever  put  it  forward  as  their  understanding  of  it, 
until  the  price  oi  iron  had  risen,  in  November,  when  it  was 
their  interest  not  to  deliver. 

The  second  question  is  one  of  law,  and  is  a  most  important 
one — ^it  arises  over  and  over  a^in  every  day  in  the  ordinary 
transactions  of  mankind.  It  is  this :  There  is  a  contract  for 
the  sale  of  goods  to  be  delivered,  say  in  January,  or  upon  a 
day  of  January.  On  the  day  before  the  delivery  is  to  take 
place  the  vendor  meets  the  vendee  and  says^  "It  is  not  con- 
venient for  me  to  deliver  the  goods  in  January,  or  upon  the 
day  named,  and  I  will  be  obliged  if  you  will  agree  tnat  the 
goods  shall  be  delivered  at  a  later  period,"  and  the  vendee 
assents;  or  the  vendee  goes  to  the  vendor,  and  says,  "It 
is  not  convenient  for  me  to  receive  the  goods  in  January,  or 
upon  the  day  named,  and  will  you  agree  that  the  delivery 
shall  be  postponed  ?"  and  the  vendor  assents ;  the  latter  is 
the  present  case,  and  the  contention  on  the  part  of  the  de- 
fendants is  that  this  puts  an  end  to  the  contract,  and  that  the 
defendants  are  not  bound  to  deliver  upon  the  later  day.  In 
my  opinion,  the  contention  is  not  well  founded.     In  the  first 

Slace,  I  think  it  is  decided  by  authority.  It  is  impossible  to 
istinguish  the  case  of  the  application  for  postponement 
coming  from  the  vendors,  and  one  coming  from  the  vendee, 
and  the  case  of  Ogle  v.  Lord  Vane^  in  the  Queen' s  Bench  (*), 
and  in  the  Exchequer  Chamber  ('),  has  decided  that  where 
the  postponement  took  place  at  the  request  of  the  vendor,  he 
still  continued  liable  upon  the  contract.  This  *case,  [319 
in  my  opinion,  concludes  the  contention.  It  was  suggested 
rather  than  argued,  that  the  right  of  the  plaintiffs  to  recover 
was  barred  by  the  17th  section  of  the  Statute  of  Frauds.     I 

(>)  Law  Rep.,  2  Q.  B.,  275.  («)  Law  Rep.,  3  Q.  B.,  272. 
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think  it  is  not,  assuming  the  legal  construction  of  what  took 
place  between  the  plaintiffs  and  defendants  to  be  a  contract ; 
it  was  not  a  contract  for  the  sale  of  goods,  which  is  the  con- 
tract provided  for  by  this  section,  but  a  contract  respecting 
the  delivery  of  goods  already  sold,  which  is  not  witnin  the 
section  at  all.  I  am  therefore  of  opinion  that  the  plaintiffs 
are  entitled  to  recover. 

The  second  question  reserved  by  the  learned  judge  is  as  to 
the  period  as  to  and  the  principle  upon  which  the  damages 
are  to  be  calculated.  I  think  the  same  case  of  Ogle  v.  I^d 
Vane  (*)  is  conclusive  as  to  this  also,  and  shows  that  the  dam- 
ages were  calculated  at  the  trial  upon  the  right  principle, 
VIZ.,  upon  the  market  price  at  the  time  when  tne  defendants 
refused  to  deliver  the  iron.  It  was  said  that  this  operated 
with  injustice  and  hardship  upon  the  defendants.  I  do  not 
agree  to  this.  If  the  defendants  had,  as  they  sajr  they  had 
in  one  of  their  letters,  stacked  the  iron  for  the  plaintiffs,  the 
damages  would  only  be  the  increased  price  wnich  they  got 
for  the  iron  so  stacked,  and  no  hardship  would  be  imposed 
upon  them.  If  they  had  not  stacked  the  iron,  and  had  it 
not  to  deliver  at  the  time  when  they  were  bound  to  deliver  it, 
they  are  only  called  upon  to  pay  what  the  plaintiffs  would 
have  been  obliged  to  pay  if  tney  had  gone  into  the  market 
to  buy  the  quantity  short  delivered.  In  my  opinion,  the  ar- 
gument as  to  injustice  and  hardship  entirely  fails. 

Rule  absolute. 

Attorneys  for  plaintiffs:  Torr  &  Co.^  for  Middleton  & 
Sons,  Leeds. 

.  Attorneys  for  defendants :  J.  Scott,  for  Hodge  &  Harle^ 
Newcastle, 

(»)  Law  Rep.,  2  Q.  B.,  275 ;  S.  C.  in  Ex.  Ch.  Law  Rep.,  8  Q.  B..  272. 
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*Knowlman  v.  Bluett.  [1 

Statute  of  Frmidt,  «.  4 — Agreement  not  to  he  performed  within  a  year — Contract  for  the 
Support  of  JUeffitimate  Children — Annuity — Amendment  of  Claim, 

The  defendant,  who  was  the  father  of  seven  illegitimate  children  of  the  plaintiff, 
agreed  with  her  verballv  to  pay  her  £300  per  annum  by  equal  quarterly  installments 
for  so  long  as  she  should  maintain  and  educate  the  children.  At  the  time  of  the  mak- 
ing of  the  promise  the  eldest  child  was  about  fourteen  years  old  :  • 

Held,  that  this  SCTeement  was  not  one  "  not  to  be  performed  within  a  year  from  the 
making  thereof,"  within  the  meaning  of  the  Statute  of  Frauds,  s.  4,  and  was  therefore 
binding,  though  made  by  parol  only. 

Pe^  Bramwell  and  Pigott,  B.B. : — ^the  agreement  was  one  which  might  at  any  time 
have  been  terminated  by  either  party  giving  notice  to  the  other. 

The  claim  in  a  declaration  may  be  amended,  under  the  Common  Law  Procedure 
Act,  1862,  s.  222,  by  the  judge  at  the  trial 

• 

Declaration  that  the  plaintiff,  being  sole  and  nnmarried, 
was  seduced  by  the  defendant,  by  means  whereof  she  be- 
came the  mother  of  an  illegitimate  child  ;  that  she  after- 
wards became  the  mother  of  six  other  illegitimate  children 
by  the  defendant,  and  thereupon  "in  consideration  of  the 
premises  and  that  the  plaintiff  would,  at  the  request  of  the 
defendant,  take,  and  continue  to  take  the  sole  charge  ^of  [2 
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the  said  children,  and  supply  them  with  such  things  as 
should  be  necessary  for  their  care  and  nurture,  and  for  their 
use  and  benefit,  and  educate,  and  find  and  provide  for  the 
education  of  the  said  children,  the  defendant  promised  the 
plaintiff  that  he  would  pay  the  plaintiff  an  annuity  or  sum 
of  £300  per  annum  for  ana  during  a  term  which  has  not  yet 
expired,' '  the  said  annuity  to  be  paid  in  four  equal  quar- 
terly payments  on  the  usual  quarter  days  "in  each  and 
every  year  during  the  term  aforesaid ;"  that  all  conditions, 
&c.,  were  fulfilled,  yet  the  defendant  discontlned  the  pay- 
ment of  the  said  sum,  and  two  years  arrears  were  due  and 
impaid.    The  claim  was  for  £600. 

l^lea  (amonff  others),  denying  the  promise.    Issue. 

At  the  trial  Def ore  Kelly,  C.S.,  at  the  Devon  Summer  As- 
sizes, 1873,  it  appeared  that  the  defendant  was  the  father  of 
seven  illegitimate  children  of  the  plaintiff  born  between  the 
years  1851  and  1866,  and,  according  to  the  plaintiflfs  evi- 
dence, at  a  conversation  which  took  place  at  some  period 
before  the  year  1866,  when  the  plaintiff  and  defendant  nnally 
separated,  the  defendant  saia,  *'I  shall  merely  give  you 
sumcient  to  bring  up  the  children  properly.  I  will  give  you 
£300  a  year  to  keep  the  children."  The  plaintiff's  brother 
stated  that  when  tne  separation  took  place  the  defendant 
told  him  he  would  allow  the  plaintiff  £300  a  year  for  the 
education  and  support  of  the  children  until  he  could  afford 
to  put  down  a  sum  of  money ;  and  in  an  unsigned  letter 
wntten  by  the  defendant  to  tlie  plaintiff  on  the  18th  of  Feb- 
ruary, 1866,  he  wrote,  "I  have  always  told  you  I  would 
^ve  you  £300  per  annum  whilst  I  have  it  in  my  power,  un- 
til I  can  give  you  a  fixed  sum  which  I  am  worKing  hard  to 
get  matters  settled  so  as  to  put  it  in  my  power  to  accom- 
plish." The  defendant  paid  several  installments  of  the  an- 
nuity, but  having  become  dissatisfied  with  the  mode  in  which 
his  children  were  being  brought  up,  had,  since  Michaelmas, 
1870,  discontinued  his  payments,  and  the  plaintiff  now 
sought  to  recover  two  years  and  a  half  arrears.     It  was  ob- 

t'ected  on  behalf  of  the  defendant  that  the  promise  established 
)y  this  evidence  should  have  been  in  writing,  signed  by  the 
defendant,  to  satisfy  the  4th  section  of  the  Statute  of  Frauds 
(29  Car.  2,  c.  3),  which  enacts  (among  other  things)  that  no 
action  shall  be  brought  to  charge  any  person,  ''  upon  any 
agreement,  that  is  not  to  be  performed  within  the  space  of 
3j  *one  year  from  the  making  thereof,  unless  the  agree- 
ment or  some  memorandum  or  note  thereof  shall  be  in  writ- 
ing, signed  by  the  party  to  be  charged  therewith,  or  some 
otlier  person  thereunto  by  him  lawfully  authorized."    The 
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learned  judge  overruled  the  objection,  and  upon  its  appear- 
ing that  at  the  time  of  action  brought  two  and  a  half  years 
of  the  annuity  were  in  arrear,  and  not  two  years,  for  which 
alone  the  claim  in  the  declaration  was  originally  made, 
amended  the  claim  from  £600  to  £750,  and  directed  a  verdict 
for  the  plaintiff  for  the  latter  sum.  Leave  was  reserved  to 
move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion 
that  there  was  no  evidence  to  go  to  the  jury  in  support  of 
the  promise,  or  to  reduce  the  damages  to  £600,  the  amount 
originally  claimed,  if  the  court  should  be  of  opinion  that  the 
claim  could  not  be  amended. 

Cbfe,  Q.C.  {Arthur  Charles^  with  him),  moved  accord- 
ingly. First,  the  contract  proved  was  not  in  the  contempla- 
tion of  either  party  to  be  performed  within  the  year ;  and 
that  it  was  to  extend  beyond  that  period  appears  from  its 
whole  tenor.     It  must  therefore  be  in  writing. 

[Bram WELL,  B.  In  Souch  v.  Strawbridge  (*),  it  was  held 
that  a  contract  to  maintain  a  child  at  the  defendant' s  request 
for  so  long  as  the  defendant  should  think  proper,  need  not 
be  in  writing.] 

That  was  an  undertaking  revocable  at  the  defendant's 

gleasure.  Here,  having  regard  to  the  ages  of  the  children, 
oth  parties  must  have  contemplated  a  period  beyond  a 
year.  The  children  were  all  young  and  for  years  would  be 
unable  to  maintain  themselves.  In  Farrington  v.  Dono- 
hoe  (■),  it  was  held  that  a  parol  promise  to  maintain  a  child, 
known  to  be  about  five  years  old,  untU  able  '^to  do  for  her- 
self," was  within  the  statute,  although  the  child  might  die 
within  the  year.  A  contract  for  the  payment  of  an  annuity 
for  life  must  be  in  writing,  though  it  may  determine  within 
the  year  by  the  death  of  the  annuitant :  Sweet  v.  Lee  (').  In 
Dohson  V.  Collis  (*),  a  verbal  contract  of  service  for  more 
than  one  year,  though  determinable  by  either  party  within 
the  year  by  a  three  months'  notice,  was  held  to  be  invalid, 
and  *Pollock,  C.B.,  says  in  his  judgment  (*),  '^Inmyopin-  [4 
ion  this  contract  is  not  the  less  witnin  the  statute,  because  it 
is  liable  to  be  defeated  within  the  year."  There  is  no  dis- 
tinction between  the  case  of  a  contract  defeasible  by  the  act 
of  the  parties  and  by  death.  Secondly,  as  to  the  reduction 
of  damages,  the  judge  had  no  power  to  amend  the  claim. 
Sect  222  of  the  Common  Law  procedure  Act,  1852,  does  not 
apply.  An  amendment  of  the  claim  is  not  a  "defect  or 
error"  within  the  meaning  of  that  section. 

(»)  2  C.  B.,  808 ;  16  L.  J.  (C.P.),  170.  (»)  8  M.  <ft  G.,  462. 

(«)  Jr.  Rep.,  1  C.  L..  675.  (*)  1  H.  «k  N.,  81 ;  26  L.  J.  (Ex.),  267. 

(«)  26  L.  J.  (Ex.),  at  p.  268. 

7  Eng.  Rep.]  37 
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Bkamwell,  B.  I  am  of  opinion  that  this  rule  should  be 
refused.  A  promise  of  some  sort,  it  is  admitted,  was  made 
by  the  defendant,  and  the  first  question  is  what  that  promise 
was.  It  appears  to  me  that  it  was  a  promise  to  pay  the 
plaintiff  at  tne  rate  of  £300  per  annum,  payable  quarterly, 
so  long  as  she  should  maintain  the  defendant's  children. 
The  sum  maybe  called  an  "annuity,"  but  really  the  en- 
gagement was  one  not  binding  on  either  party  for  any  defi- 
nite space  of  time.  The  defendant  might,  in  my  opinion, 
have  said  to  the  plaintiff  at  the  end  of  any  particular  quar- 
ter— I  will  not  say  without,  perhaps,  giving  a  reasonable 
notice — ''  I  shall  no  longer  contribute  to  or  provide  for  the 
maintenance  of  the  children.  I  shall  maintain  them  no 
longer."  It  seems  to  me  impossible  to  hold  that  the  defen- 
dant was  bound  for  an  indehnite  time,  and  that  so  long  as 
the  children  remained  with  the  plaintiff,  no  matter  what  their 
ages  or  position  might  be,  he  was  to  be  liable  to  pay  this 
sum  of  £300  every  year.  I  cannot  think  that  if,  for  exam- 
ple, he  had  become  a  poor  man,  or  if  the  children  had  be- 
come able  to  maintain  and  were  maintaining  themselves,  he 
would  not  have  been  at  libertjr  to  withdraw  from  his  engage- 
ment. Again,  the  contract,  if  binding  upon  him  for  all 
time,  would  also  be  binding  upon  the  plaintiff.  But  I  can- 
not conceive  for  a  moment,  upon  the  case  before  us,  that  the 
plaintiff  was  bound  to  continue  to  maintain  and  educate  the 
children  for  any  definite  period.  At  any  time  she  might 
have  declined  to  continue  to  do  so ;  and  on  the  other  hand 
the  defendant  at  any  time  would  have  been  at  liberty  to 
terminate  his  liability. 

If,  then,  this  be  the  correct  view  of  the  promise  proved  at 
the  trial,  it  is  manifest  that  it  is  not  within  the  Statute  of 
Frauds,  s.  4.  It  might  have  been  performed  within  the 
5]  year,  although,  no  doubt,  *both  parties  expected  it  would 
last  longer  than  the  year,  and  upon  tliis  ground  alone  I  think 
the  rule  should  be  refused. 

But,  further,  I  think  that  the  plaintiff  could  have  recov- 
ered if  the  declaration  had  contained  a  count  alleging  that 
at  the  defendant's  request  she  had  maintained  these  chil- 
dren upon  the  terms  that  he  should  pay  her  at  the  rate  of 
£300  a  year.  In  Souch  v.  Strawbriage  {'),  Tindal,  C.J.,  ex- 
pressed an  opinion  that  the  Statute  of  Frauds  did  not  apply 
to  an  executed  consideration.  The  other  judges  in  that  case 
neither  assented  to  nor  dissented  from  that  proposition,  and 
I  do  not  desire  to  raise  a  discussion  upon  it  now.  I  think 
that,  whether  it  be  law  or  not,  the  plaintiff  here  might  have 

{»)  2  C.B.,  808 ;  16  L.  J.  (G.P.),  170. 
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succeeded,  in  the  view  which  I  take  of  the  evidence,  upon 
such  a  count  as  I  have  suggested.  This  reduces  the  ques- 
tion before  us  to  one  of  pleading.  Upon  the  general  g^ues- 
tion  of  the  defendant' s  liability  I  have  intimated  mj  opinion 
that  he  is  at  liberty  to  withdraw  from  his  obligation  if  he 
think  fit,  either  at  the  end  of  any  quarter  or  upon  a  reason- 
able notice  ;  but  as  far  as  this  action  is  concerned  he  is,  in 
my  judgment,  liable  to  the  plaintiff. 

As  to  the  amendment,  I  think  ray  lord  was  right  in  mak- 
ing it.  The  222d  section  of  the  Common  Law  Procedure 
Act  does  not  deal  with  questions  of  variance  only,  but  ena- 
bles a  judge  to  make  any  amendment  necessary  for  deter- 
mining the  real  controversy  between  the  parties.  I  am  of 
opinion  that  a  claim  may  be  amended  under  the  terms  of 
this  section,  which  was  purposely  framed  by  the  late  Mr. 
Justice  Willes  and  myself  in  the  most  comprehensive  words 
which  could  be  used. 

PiGOTT,  B.  I  am  of  the  same  opinion.  The  effect  of  the 
contract  has  been,  I  think,  rightly  stated  by  my  Brother 
Bramwell.  No  time  is  fixed  during  which  the  defendant's 
undertaking  is  to  continue,  and,  that  being  so,  the  language 
used  by  Best,  C.J.,  in  Wells  v.  Horton(^)  is  applicable. 
"The  plain  meaning  of  the  words  (of  the  statute)," lie  says, 
*'is  confined  to  contracts  which  are  not  to  be  carried  into 
execution  within  the  year,  and  does  not  extend  to  such  as 
may  by  circumstances  be  postponed  beyond  that  period ; 
otherwise  there  is  no  contract  which  might  not  fall  within 
the  statute."  And  it  seems  to  me  the  necessary  consequence 
of  *this  interpretation  of  the  contract  is  that  it  is  compe-  [6 
tent  to  either  party  to  put  an  end  to  it  at  any  time.  For  in- 
stance, if  the  defendant  had  become  straitened  in  circum- 
stances, or  desirous  of  maintaining  his  children  in  some  other 
manner  than  by  paying  the  pla'intiflf  for  their  maintenance, 
he  might  have  said,  ''I  will  no  longer  go  on  on  the  old  foot- 
ing ;  I  will  pay  the  annuity  no  longer;"  and  on  the  other 
hand  the  plaintiff  mieht  at  any  moment  have  declined  to  con- 
tinue to  keep  the  children. 

There  remains  the  question  of  the  amendment,  as  to  which 
I  agree  with  what  has  been  said.  I  think  it  clear  that  under 
the  222d  section  of  the  Common  Law  Procedure  Act,  1862, 
my  lord  had  power  to  amend  the  claim. 

Kelly,  C.B.  I  retain  the  opinion  upon  this  case  which  I 
entertained  at  the  trial,  and  think  there  should  be  no  rule. 
I  forbear  to  pronounce  any  opinion  as  to  whether  it  was 
competent  to  either  party  to  determine  this  contract  at  his 

(»)  4  Bing.,  40,  at  p.  48. 
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or  her  pleasure.-  The  contract  proved  was  a  contract  to  pay 
the  plaintiff  £76  a  q^uarter  so  lon^  as  she  should  maintain 
the  children,  of  which  the  defendant  was  the  father.  The 
declaration  speaks  of  the  sum  to  be  paid  as  an  '^annuity," 
and  in  one  sense  it  may  be  called  an  annuity.  But  it  is  not 
necessarily  to  be  paid  annually,  nor  is  it  necessarily  to  con- 
tinue for  an  entire  year,  still  less  for  a  number  of  years. 
The  engagement  is  to  pay  the  plaintiff  at  the  rate  of  £300  a 
year  so  long  as  the  plaintiff  snould  perform  the  condition 
upon  which  the  payment  was  to  be  made.  Under  these  cir- 
cumstances the  language  of  Best,  C.J.,  in  Wells  v.  Hot- 
ton  (*),  and  the  decision  of  the  Court  of  Common  Pleas,  in 
Souch  V.  Strawhridge  ('),  seem  to  me  to  be  in  point  and  to 
govern  this  case. 

With  regard  to  the  amendment,  I  am  clearly  of  opinion 
that  I  had  power  to  make  it.  It  was  necessary  for  tne  de- 
termination of  the  real  question  in  controversy,  and  strictly 
within  the  words  of  the  222d  section  of  the  Common  Law 
Procedure  Act,  1862,  to  which  my  Brother  Bramwell  has 
referred. 

Rule  rtfiised. 

Attorneys  for  defendant :  Wedlake  &  Letts^  for  H.  G.  Ed- 
monds^ Piymovth. 

(»)  4  Bing.,  40,  at  p.  43.  {«)  2  C.  B.,  808 ;  16  L.  J.  (C.P.),  IVO. 
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7]      *Daw80N  and  others  v.  Lobd  Otho  Fitzgerald. 

LamdloTi  and  Tenani^^- Agreement  to  pay  Compenaaiion  for  Dca/nage  fntm  Gnmnd 
Oame — **  Fair  akd Reaaonabte  Vompemation^ — ArhUration  Clause, 

The  defendant  agreed  ^ith  the  plamtifiB,  his  hmdlords,  that  he  would  keep  upon 
the  premises  demised  such  a  number  only  of  hares  and  rabbits  as  would  do  no  injury  to 
the  trees  or  plantations  of  the  plaintiffs,  or  their  growing  crops,  or  the  growing  crops 
of  their  tenants,  and  in  case  he  sliould  keep  such  a  number  as  should  do  injury,  would 
pay  the  plaintiffs  a  fair  and  reasonable  compensation.  In  an  action  Drought  for 
breach  of  this  agreement,  the  defendant  pleaded  that  "  one  of  the  terms  of  the  tenancy 
was  that,  in  case  of  any  such  injury,  the  defendant  would  pay  a  fair  and  reasonable 
compensation,  the  amount  of  such  compensation.  In  case  of  difference,  to  be  referred 
to  two  arbitrators  or  an  umpire ;  that  a  difference  arose,  and  thai  no  arbitrators  or 
umpire  were  appointed,  and  no  award  made."     On  demurrer : 

neldf  a  good  plea.* 

Declaration,  that  the  plaintiffs  demised  to  the  defen- 
dant a  messuage  and  lands  called  West  Park,  with  lib- 
erty of  shooting,  hunting,  &c.,  over  certain  manors  upon 

♦  See  1  Eng.  Rep.,  632  note;  6  Eng.  Rep.,  fil6;  Moak's  Van  Sant.  PI.,  480,486-8. 
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the  terms,  amongst  others,  that  the  defendant  would  dnrinjg 
his  tenancy  keep,  or  cause  to  be  kept  and  encouraged, 
such  a  number  only  of  hares  and  rabbits  upon  the  said 
manors  as  would  do  no  injury  to  the  trees,  woods,  under- 
woods, and  plantations  belonging  to  the  plaintiffs,  or  to  their 
growing  crops,  or  to  the  growing  crops  of  any  of  their  ten- 
ants or  farmers ;  and  that  In  case  the  defendant  should  keep, 
or  cause  to  be  kept  or  encouraged,  such  a  number  of  hares 
and  rabbits  upon  the  said  manors  as  should  injure  the  trees, 
&c.,  belonging  to  the  plaintiffs,  or  their  growing  crops,  or 
the  growing  crops  of  any  of  their  tenants  or  farmers,  the  de- 
fendant should  pay  the  g^aintiff s,  or  their  tenants  or  farmers, 
a  fair  and  reasonable  compensation  for  such  injury;  that 
all  conditions,  &c.,  were  fulfilled,  yet  the  defendant  did  not 
during  his  tenancy  keep,  or  cause  to  be  kept  or  encouraged, 
such  a  number  only  of  nares  and  rabbits  upon  the  said  man- 
ors as  would  do  no  injury  to  the  trees,  &c.,  belonging  to  the 
plaintiffs,  or  to  their  growing  crops,  or  to  the  growing  crops 
of  any  of  their  tenants  or  farmers,  but  kept  such  a  number 
as  did  great  injury  to  such  trees,  &c.,  and  although  fre- 
quently requested  so  to  do,  would  not  pay  to  the  plaintiffs, 
or  to  their  tenants  or  farmers,  or  *any  of  them,  a  fair  [8 
and  reasonable,  or  any,  comi)ensation  for  such  injury. 

Plea :  That  one  of  the  terms  of  the  said  tenancy  was,  that 
in  case  any  such  injury  should  be  done  by  the  defendant, 
he  would  pay  a  fair  and  reasonable  compensation  for  the 
same,  the  amount  of  such  compensation,  in  case  of  difference, 
to  be  referred  to  the  arbitration  of  two  arbitrators,  one  to  be 
chosen  by  the  plaintiffs  and  the  other  by  the  defendant,  the 
said  arbitrators,  when  chosen,  to  agree  upon  and  nominate 
an  umpire,  and  the  decision  of  such  arbitrators  or  umpire 
to  be  binding  and  conclusive  on  the  plaintiffs  and  the  deten- 
dant ;  that  a  difference  arose  as  to  the  amount  of  compen- 
sation, and  that  no  arbitrators  have  been  appointed,  nor  any 
award  made. 

Demurrer  and  joinder. 

Nov.  19.  Kingdon^  Q.C.,  {Arthur  Charles  with  him),  in 
supj)ort  of  the  demurrer.  The  arbitration  clause  is  collateral, 
and  is  not  pleadable  in  bar  to  an  action  on  the  agreement  to 
encourage  only  such  a  number  of  hares  and  rabbits  as 
would  do  no  injury,  or  else  to  pay  a  "fair  and  reasonable" 
compensation. .  If  an  arbitration  be  a  condition  precedent 
to  bringing  the  action,  no  effect  is  given  to  the  word 
"reasonable,"  and  the  defendant  would  be  bound  to  pay 
whatever  was  awarded,  reasonable  or  not.  A  cause  of 
action  accrued  upon  the  occurrence  of  the  injury.    The 
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defendant  agreed,  without  qualification,  only  to  encourage 
so  many  Bares  and  rabbits  as  would  do  no  injury.  Suppose 
the  arbitration  clause 'had  been  in  a  different  instrument,  or  in 
a  different  part  of  the  same  instrument,  it  could  not  have  been 
contended  that.it  was  pleadable  in  bar,  and  it  can  make  no 
difference  that  it  follows  immediately  after  the  words  bind- 
ing the  defendant  either  to  do  no  injury  or  to  pay  compen- 
sation. The  case  falls  within  the  principle  recognized  by  all 
the  judges  in  Elliott  v.  Royal  Exchange  Assurance  Com- 
pany {^\  and  expressed  by  Bramwell,  B.,  in  Tred/weuY. 
Holman(^\  in  these  words  :  "If  a  tenant  covenants  that  he 
will  cultivate  the  demised  premises^ in  a  husband-like  man- 
ner, and  also  covenants  that  if  any  dispute  shall  arise  in 
9]  respect  thereof  it  shall  be  referred  to  arbitration,  *an  action 
may  nevertheless  be  maintained ;  but  where  the  covenant  is 
to  pay  such  damages  as  shall  be  ascertained  by  an  arbi- 
trator, no  action  will  arise  until  he  has  ascertained  them." 
In  this  case  there  is  an  absolute  covenant. 

It  may  be  said  that  both  parties  intended  arbitration  in 
case  of  dispute.  If  that  be  so,  and  a  j'udge  at  chambers 
deems  it  a  proper  case  for  a  stay  of  proceedings  under  the 
Common  liiw  l^rocedure  Act,  1854,  s.  11,  the  defendant  can 
compel  a  reference,  but  an  arbitration  clause  cannot  oust  the 
j'urisdiction  of  the  courts  (see  Co.  Litt.  536) ;  and  in  consid- 
ering whether  it  is  pleadable  the  intention  of  the  parties  is 
not  to  be  considered  unless  it  is  clearly  expressed,  as  m  Scott 
V.  ATiery  ("),  that  the  reference  is  to  be  a  condition  precedent 
to  the  liability  to  pay.  In  Roper  v.  Lendon  (*),  a  similar 
stipulation  to  the  present  was  held  no  bar. 

R.  E.  Turner  {Sir  J.  B.  Karslake^  Q.C.,  with  him),  con- 
tra. The  question  is  one  of  construction.  It  may  be  con- 
ceded that  whatever  the  parties  intend  they  cannot  oust  the 
jurisdiction  of  the  courts  by  an  arbitration  clause ;  but  they 
can  enter  into  an  agreement  under  which  no  liability  arises 
until  an  arbitration  takes  place.  In  Scott  v.  Avery  {^)  the 
parties  expressly  stipulated  to  this  effect,  and  in  this  case 
the  agreement,  properly  construed,  is  that  the  defendant 
will  only  pay  whatever  upon  an  arbitration  is  certified  to  be 
a  fair  and  reasonable  compensation.  The  arbitrators  are  made 
the  judges  of  what  is  reasonable,  and  no  liability  to  pay 
arises  until  they  have  assessed  the  amount.  Elliott  v.  Royal 
ExcJihnge  Assurance  Company  (')  is  an  authority  for  the  de- 
fendant, the  majority  of  the  court  holding  that  the  arbitra- 

0)  Law  Rep.,  2  Ex.,  237.  (»)  H.  L.  C.  811. 

O  1  H.  «fe  C,  72,  at  p.  79;  81  L.  J.        (*)  1  E.  <feE.,  826;  28  L.J.,  (Q.B.),  260. 
(Ex.),  898. 
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tion  clause  there  was  a  bar.     Again,  the  plea  is  good  as  an 
argumentative  traverse  of   the  agreement  alleged   in  the 
declaration. 
Kingdon^  Q.C.,  in  reply. 

Cur.  adv.  vult. 

Nov.  22.  Kelly,  C.  B.  I  think  the  defendant  is  entitled 
to  the  judgment  of  the  court ;  and  except  for  certain  expres- 
sions of  judicial  opinion,  founded  upon  the  dictum  of  Lord 
Coke,  which  has  been  referred  to,  I  should  have  deemed  the 
point  a  clear  one.  The  covenant,  or  rather  agreement,  de- 
clared upon  is  contained  in  a  *single  sentence,  and  by  [10 
it  the  parties  have,  in  my  opinion,  bound  themselves  to  put 
arbitrators  in  the  place  of  a  jury  in  case  of  a  dispute,  and  to 
leave  it  to  them  to  say  what  is  a  "  fair  and  reasonable"  com- 
pensation. 

The  ground  of  the  argument  for  the  plaintiff  is,  that  the 
effect  of  holding  this  clause  a  bar  will  be  to  oust  the  juris- 
diction of  the  courts  of  law,  and  the  high  authority  of  Lord 
Coke  is  relied  on  as  showing  that  the  courts  cannot  by  agree- 
ment be  deprived  of  their  jurisdiction.  Now  unquestionably 
that  was  the  law  at  one  time,  and  I  lament  that  it  should  have 
been  so,  for  it  certainly  seems  to  me  highly  inconvenient  that 
an  agreement  to  pay  damages,  and  at  the  same  time  an  agree- 
ment to  refer  to  arbitration  what  those  damages  should  be, 
should  be  held  to  be  collateral  agreements,  so  that  at  one 
and  the  same  moment  two  actions  might  be  proceeding,  the 
one  for  breach  of  the  agreement  to  pav,  and  the  other  for 
breach  of  the  agreement  to  refer,  in  each  of  which  the  dam- 
ages recovered  might  be  different.  However,  where  the  two 
agreements  were  contained  in  different  instruments,  or  in 
different  parts  of  the  same  instrument,  that  inconvenience 
did  arise.  But  here  I  do  not  think  it  does ;  for  the  agree- 
ment alleged  on  this  record  is  one  and  indivisible  to  pay 
what  may  be  awarded,  and  until  an  award  has  been  made,  I 
do  not  think  there  is  any  liability.  It  is  suggested  that  there 
are  no  negative  words  in  this  case,  as  in  Scott  v.  Avery  (*) ; 
but  I  do  not  think  it  necessary  that  there  should  be  any 
where  by  clear  implication  the  arbitration  and  award  are  a 
condition  precedent  to  liability. 

Bbamwell,  B.  There  is,  or  ought  to  be,  no  doubt  as  to 
the  principle  upon  which  we  ought  to  decide  this  case ;  and, 
if  I  may  say  se,  I  cannot  state  it  more  concisely  than  in  the 
words  which  I  used  in  Tredwen  v.  Holman(^\  and  tcwhich 
Mr.  Kingdon  has  referred.     If  there  be  a  covenant  to  pay  in 

0  6  H.  L.  C,  811.  («)  1  H.  <&  C,  72,  at  p.  79;  81  L.  J. 

(Ex.),  398. 
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a  certain  event,  and  a  separate  and  collateral  covenant  that 
in  case  of  difference  that  difference  shall  be  referred  to  arbi- 
tration, the  two  are  distinct  from  each  other,  and  one  may 
be  broken  whether  the  other  be  broken  or  not ;  and  it  is  no 
matter  whether  the  two  covenants  are  in  different  deeds,  or 
11]  in  the  same  deed  at  different  parts  of  it,  *or  following 
each  other  consecutively.  If,  on  the  other  hand,  there  is 
only  a  covenant  to  pay  whatever  upon  abitration  shall  be 
found  to  be  due,  then  no  action  can  be  maintained  until  the 
arbitration  has  taken  place.  Now  for  a  lone  series  of  years 
it  has  been  held,  and,  as  I  venture  to  think,  properly  and 
reasonably,  that  a  collateral  agreement  to  refer  snail  be  no 
answer  to  an  action  upon  an  independent  covenant  to  pay 
money ;  nor  did  the  decision  in  Scott  v.  Avery  (*)  at  all  inter- 
fere with  the  law  as  it  then  stood.  I  can  conceive  many 
cases  where  it  would  be  very  unjust  to  allow  a  defendant  to 
defeat  an  action  for  breach  of  covenant  by  setting  up  an  arbi- 
tration clause  in  bar.  He  might  thus  be  enabled,  when 
Serhai)s  the  matter  really  in  dispute  was  a  small  one,  to 
elay  its  settlement  for  a  long  time,  and  succeed  in  en- 
tangling a  plaintiff  in  a  long  and  expensive  arbitration. 
There  was,  m  my  opinion,  nothing  unreasonable  in  a  law 
which  said,  and  says,  that  this  should  not  be  done,  but  that 
the  defendant  should  be  left  to  get  what  damages  he  could — 
they  might  be  nominal — ^for  the  breach  of  an  agreement  to 
refer.  And  now,  at  any  rate,  the  defendant  does  not  suffer 
any  hardship,  nor  is  the  intention  of  the  parties  defeated ; 
for  if  he  chooses  to  apply  to  a  judge,  and  if  the  judge  thinks 
the  case  a  proper  one  for  arbitration,  an  order  to  stay  pro- 
ceedings would  be  made  under  the  Common  Law  Procedure 
Act,  1854,  s.  11.  But  it  is  bv  no  means  a  matter  of  course 
to  stay  proceedings  under  that  section,  and  I  have  myself 
sometimes  refused  to  do  so  where  it  has  seemed  to  me  that 
the  arbitration  is  only  being  sought  for  to  cause  the  plaintiff 
needless  expense  and  trouble. 

With  regard  to  this  particular  plea,  I  think  it  bad,  for 
two  reasons.  First,  I  think  there  is  a  separate  covenant  or 
agreement  by  the  defendant  to  encourage  only  so  many 
hares  and  rabbits  as  would  do  no  injury,  and  that  he  has 
committed  a  breach  by  keeping  more.  That  is  a  separate 
cause  of  action  in  my  opinion,  and  one  in  respect  of  which, 
supposing  the  act  were  done  willfully,  vindictive  damages 
might  very  possibly  be  given.  Then  the  agreement  goes  on 
to  provide,  that  in  case  the  defendant  should  keep  such  a 
number  as  should  injure  the  trees,  &c.,  of  the  plaintiffs,  or 

O  5H.  L.  C,  811. 
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their  growing  crops,  or  the  growing  crops  of  their  tenants  or 
farmers,  he  should  pay  a  "fair  and  reasonable"  compensa- 
tion. It  *may  be  said,  therefore,  that  the  defendant  s  [12 
agreement  is  not  that  he  will  not  keep  an  excessive  number  of 
hares  and  rabbits,  but  that  if  he  does  he  will  pay  compensa- 
tion ;  but  even  assuming  this  to  be  the  true  construction  of 
it,  how  is  the  plea  an  answer  to  the  breach  ?  Mr.  Turner, 
who  argued  the  case  with  his  usual  clearness,  says  that  the 
plea  is  really  good  as  a  traverse  of  the  agreement ;  in  other 
words,  that  the  promise  in  the  declaration  is  not  properly 
stated,  and  if  his  view  of  the  agreement  is  correct,  ne  is 
right.  But  what  does  the  agreement  mean?  If  it  were 
simply  that  the  defendant  was  to  pay  such  damages  as 
mignt  be  fixed  by  arbitration,  then  the  plea  is  good,  ^ut  it 
is  not  so.  The  agreement  is,  that  in  case  of  injury  a  "fair 
and  reasonable"  compensation  is  to  be  paid;  yet,  if  the 
defendant  is  right,  the  payment  of  a  reasonable  sum  would 
be  no  answer  to  the  action,  because  the  plaintiffs  might  say, 
"We  never  promised  to  take  a  reasonable  sum^  but  only 
whatever  the  arbitrators,  in  case  of  difference,  might  find  to 
be  a  proper  compensation." 

My  own  opinion,  therefore,  is  that  the  plaintiffs  are  enti- 
tled to  judgment,  first,  because  I  think  there  is  an  absolute 
agreement  not  to  encourage  hares  and  rabbits  in  such  num- 
bers as  to  cause  injury ;  and,  secondly,  because  I  think  there 
is  an  absolute  agreement  to  pay  what  is  fair  and  reasonable, 
with  a  collateral  agreement  tnat  if  the  parties  differ  there 
shall  be  a  reference.  The  only  effect  of  this  collateral  agree- 
ment is  to  give  the  defendant  a  right  to  apply  for  a  stay  of 
proceedings  under  the  Common  I^w  Procedure  Act,  1854, 
s.  11.  But  although  this  is  my  opinion,  as  my  lord  and  my 
Brother  Pigott  take  a  different  view  of  the  agreement,  I  do 
not  desire  formally  to  dissent  from  their  judgments. 

PlGOTT,  B.  I  agree  with  my  lord  that  the  defendant  is 
entitled  to  judgment.  The  doctrine  that  parties  cannot 
agree  to  oust  the  jurisdiction  of  the  courts  must  be  taken 
with  the  modifications  created  by  recent  decisions,  of  which 
Scott  V.  Avery  (*)  is  the  principal.  In  each  case  I  think  we 
ought  to  consider  what  is  the  real  intention  of  the  parties  as 
disclosed  upon  the  face  of  the  agreement ;  and  residing  this 
record  I  come  to  the  conclusion  that  the  real  agreement  was, 
that  in  case  of  injury  occurring  from  over-encouragement  of 
ground  game,  the  defendant  should  pay  whatever  *the  [13 
arbitrators  should  fix,  and  that  that  sum  should  be  regarded 

{')  5  H.  L.  C,  811. 
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between  the  parties  as  a  fair  and  reasonable  compensation. 
In  other  woras,  he  promised  to  pay  what  they,  and  not  what 
a  jury,  should  think  fair  and  reasonable. 

Judgment  for  the  defendant. 

Attorney  for  plaintiffs  :  P.  A,  Hanrott. 

Attorneys  for  defendant :  MarTcby^  White^  &  Bwrra. 


[Law  Reports,  9  Exchequer,  13.] 
November  14,  1873. 

The   Mayor,    Aldermen,  and   Burgesses   of   Kidder- 
minster V.  Hardwick. 

Corporation — Common   Seal — Mutuality — Executory    ContraH — Pari    Performance — 

JiatificcUion, 

The  plaintiffs,  a  mnnicipal  corporation  and  local  board,  on  the  17th  of  July, 
caused  certain  tolls  to  be  put  up  for  letting  by  auction,  under  conditions  by  which 
the  purchaser ^as  immediately  on  the  fall  of  the  hammer  to  pay  a  n&onth's  rent  in 
advance,  and  to  produce  two  sureties,  who  were  forthwith  to  sign  the  conditions  and 
a  draft  lease. 

The  defendant  was  the  highest  bidder  at  the  auction,  and  was  declared  the  pur- 
chaser, and  he  paid  a  month  s  rent  in  advance,  and  signed  an  agreement  to  become 
lessee  indorsed  on  the  conditions ;  but  he  did  not  then,  nor  at  any  subsequent  time, 
produce  two  sureties ;  and  the  plaintiffs  ultimately,  in  pursuance  of  the  conditions, 
determined  the  contract  and  sold  the  tolls  at  a  loss. 

The  contract  was  not  executed  by  the  plaintiffs  under  their  common  seal,  nor 
signed  on  their  behalf  by  any  person  authorized  under  seal  to  do  so.'  After  the  sale, 
the  plaintiffs,  on  the  7th  of  August;  by  resolution,  which  was  entered  on  the  minutes 
under  seal,  adopted  the  report  of  a  conmiittee,  to  the  effect  that  the  tolls  had  been 
put  up  to  auction,  and  that  the  defendant  had  become  the  purchaser  at  a  rent  of  £350 
and  had  paid  a  deposit  of  £29  3«.  4d.  Before  this,  however,  the  defendant  had,  on 
the  4th  of  August,  written  to  the  plaintiffs  saying  that  he  could  not  carry  out  hia 
contract,  and  asking  for  a  return  of  the  sum  paid. 

In  an  action  brought  against  the  defendant  to  recover  damages  for  the  breach  of 
his  agreement  to  take  the  tolls : 

BlSd,  that  the  contract  was  one  that  reauired  to  be  made  under  the  plaintiffs' 
common  seal ;  that  not  having  been  sealed  by  the  plaintiffs,  nor  signed  by  any  per- 
son authorized  under  seal  by  them  to  do  so,  the  defendant  was  not  bound  by  it ;  that 
the  payment  of  a  month's  ircnt  in  advance  was  not  such  a  part  performanct5  as  would 
have  bound  the  plaintiffs  in  equity  specifically  to  perform  their  agreement;  and  that 
the  resolution  of  ^he  7th  of  August  (even  assuming  it  to  be  a  ratification  under  seal 
of  the  contract)  came  too  late. 

Action  against  the  defendant  for  refusing  to  take  a  lease 
of  certain  tolls  according  to  his  agreement  with  the  plaintiffs. 
14]     *Plea,  amongst  others,  denying  the  agreement. 

At  the  trial  of  the  cause  before  Honjrman,  J.,  at  the  Wor- 
cester Spring  Assizes,  1873,  the  following  facts  were  proved : 

The  plaintiffs  had  adopted  the  Public  Health  Act,  1849 
(11  &  12  Vict.  c.  63),  and  the  Local  Government  Act,  1858 
(21  &  22  Vict.  c.  98),  the  corporation  being  (under  s.  12  of 
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the  former,  and  ss.  12,  24  of  the  latter  act)  the  local  board. 
Acting  under  the  powers  contained  in  s.  60  of  the  Local 
Government  Act,  1858,  and  the  sections  of  the  Markets  and 
Fairs  Clauses  Act^  1847  (10  Vict.  c.  14),  thereby  incorporated, 
the  plaintiffs  had  erected  a  market,  and  duly  published  a 
list  of  tolls.  The  market  was  opened  early  in  the  year  1872, 
and  the  plaintiffs  had  hitherto  taken  the  tolls  themselves  by 
a  collector. 

On  the  17th  of  July,  1872,  the  markets  committee  (see  5  & 
6  Wm.  4,  c.  76,  s.  70J  made  a  report  to  the  town  council, 
recommending  that  Messrs.  Downton  &  Son  should  be 
directed  to  offer  for  sale  by  auction  ''the  tolls  of  the  cattle 
and  vegetable  markets  and  weighing  machine,"  and  this 
report  was  adopted  by  the  town  council  by  resolution,  which 
was  entered  on  the  minutes  and  sealed  with  the  common 
seal  (*). 

On  the  18th  of  July,  premises  described  in  the  particulars 
of  sale  as  ''the  cattle  and  wholesale  vegetable  markets  and 
weighing  machine,  situate  at  Caldwall,  in  the  borough  of 
Kidderminster  aforesaid,  the  property  of  the  corporation, 
and  the  tolls  arising  from  the  same,"  were  accordmgljr  put 
up  to  auction  by  Messrs.  Downton  &  Sons,  under  conditions 
wnich  were  (so  far  as  is  material)  to  the  following  effect : 

1.  The  highest  bidder  was  to  be  the  purchaser  or  renter  of 
the  tolls  for  one  year  from  the  18th  of  July,  with  the  option 
of  extending  the  time  for  two  years  by  riving  the  lessors 
three  months'  notice  previous  to  the  18tn  of  July,  1873 ; 

2.  A  lease  was  to  be  granted  by  the  lessors  on  or  before  the 
17th  of  August,  at  the  expense  of  the  lessee,  who  was  there- 
upon to  be  let  into  possession  and  receipt  of  the  rents,  dues, 
and  profits  from  that  time ;  3.  The  rent  was  to  be  payable 
monthly,  in  advance,  the  first  payment  to  be  made  to  the 
clerk  01  the  lessors,  or  the  auctioneer,  immediately  on  the 
fall  of  the  hammer,  and  on  the  lessee  failing  to  make  any 
such  monthly  payment,  or  to  perform  *the  conditions,  [15 
the  rent  alread v  paid  was  to  be  absolutely  forfeited  to  the  les- 
sors, and  the  lease  so  to  be  granted,  or  the  present  letting, 
was  to  be  void  at  their  option,  and  they  were  to  be  at  liberty 
to  enter  into  immediate  receipt  of  the  rents  then  due  or  to 
become  due,  or  relet  the  same  premises,  or  any  part  thereof, 
to  any  other  tenant,  and  all  losses,  costs,  damages,  and  ex- 
penses attending  the  non-performance  of  the  conditions,  or 
otherwise  in  relation  thereto,  or  to  any  such  second  letting, 
were  to  be  made  good  by  the  defaulter ;  10.  The  lessee  was 
on  the  fall  of  the  nammer  to  produce  two  sureties  (to  be  ap- 

(*)  It  did  not  appear  when  tliis  entry  was  made  and  the  seal  affixed. 
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proved  of  by  the  lessors  or  their  clerk)  for  the  due  payment 
of  the  rent  and  performance  of  the  covenants  to  be  reserved 
and  contained  m  the  lease,  who  should  forthwith  sign  the 
conditions  and  the  lease,  a  draft  of  which  had  been  prepared 
by  the  town  clerk  and  approved  bv  the  Jessors. 

The  defendant  was  the  highest  bidder,  and  the  tolls  were 
knocked  down  to  him  at  the  rent  of  £360,  and  he  thereupon 
paid  a  month' s  rent  and  signed  the  following  memorandum 
at  the  foot  of  the  conditions  : 

"I,  the  undersigned  James  Morton,  do  hereby,  as  agent 
for  and  on  behalf  of  the  local  board  of  the  borough  of  Kid- 
derminster, acknowledge  that  Thomas  Hardwick  has  this 
day  been  declared  the  nighest  bidder  for,  and  accordingly 
the  farmer  or  renter  of,  the  premises  mentioned  in  the  par- 
ticulars hereunto  annexed,  and  the  tolls  arising  therefrom, 
at  the  yearly  rent  of  £350,  and  that  he  has  paid  into  my 
hands  £29  3^.  4d.,  as  and  for  one  month's  rent  in  advance ; 
and  I  hereby  undertake  that  the  said  local  board  shall,  on 
their  part,  fulfill  the  above- written  conditions;  and  I,  the 
said  Thomas  Hardwick,  do  hereby  acknowledge  that  I  am 
the  farmer  or  renter  of  the  same  at  the  said  yearly  rent  of 
£350,  and  I  herebv  agree  to  execute  a  lease  containing  the 
above  and  all  other  usual  stipulations,  and  in  all  other 
respects  on  my  part  to  fulfill  the  above- written  contract; 

and  we and hereby  agree  to  become  securities  for 

the  said^  Thomas  Hardwick  for  the  due  performance  by  him 
of  the  foregoing  conditions  and  stipulations  to  be  contained 
in  the  said  lease,  which  we  also  agree  to  execute  when  pre- 

fared.  As  witness  our  hands  this  18th  day  of  July,  1872' '^H. 
6]  *No  memorandum  of  the  sale  or  letting  was  signed  by 
the  auctioneer. 

The  defendant  did  not  produce  his  sureties  according  to 
the  conditions ;  some  time  was  given  him  by  the  town  clerk 
for  the  purpose  of  doing  so,  but  he  failed  to  obtain  any 
sureties ;  and  on  the  4th  of  August  he  wrote  to  the  town 
clerk,  saying  that  he  was  unable  to  do  so,  and  withdrawing 
from  the  contract,  and  asking  for  a  return  of  the  rent  already 
paid. 

Previously  to  this  the  keys  of  the  market  had  been  handed 
to  the  defendant  by  the  person  in  charge  of  the  market ;  but 
this  had  been  done  in  error,  and  contrary  to  the  directions  of 
the  town  clerk ;  and  it  did  not  appear  that  actual  possession 
of  the  premises  had  been  taken,  or  any  tolls  received,  by  the 
defendant,  who  afterwards  returned  the  keys. 

» 

(*)  It  did  not  clearly  appear  whether  this  memorandum  was  signed  by  the  town 
clerk. 
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On  the  7th  of  Angust  the  markets'  committee  reported  to 
the  town  council  that  "  they  had  caused  the  tolls  to  be  offered 
h}r  public  auction  on  the  18th  July,  when  Mr.  Thomas  Hard- 
wick became  the  purchaser  for  one  year,  with  liberty  to  ex- 
tend the  time  to  three  years  upon  notice,  at  the  annual  rent 
Of  £350,  and  paid  a  deposit  of  £29  3s.  4d.,  which  amount 
had  been  paid  to  the  treasurer;"  and  this  report  was 
"adopted"  by  the  council,  and  was  entered  on  the  minutes 
under  seal. 

Afterwards,  the  defendant  having  failed  to  produce  his 
sureties,  the  plaintiffs  determined  the  letting,  and  relet  the 
tolls  by  auction  to  another  person  at  a  rent  of  £260 ;  and 
they  now  sought  to  recover  from  the  defendant  the  differ- 
ence and  the  costs  of  the  resale. 

At  the  trial  it  was  objected  for  the  defendant  that  the  con- 
tract was  one  which  required  the  seal  of  the  plaintiffs ;  that 
it  was  not  so  sealed,  and  that  the  defendant  was  therefore 
not  bound.  The  learned  judge  left  the  question  of  damages 
to  the  jury  (who  found  a  verdict  for  the  plaintiffs  for  £45), 
and  reserved  leave  to  the  defendant  to  move  to  enterja  non- 
suit or  a  verdict  for  him. 

A  rule  having  been  obtained  accordingly, 

-S.  V,  WilUains  (J.  0.  Oriffits^  with  him),  showed  cause. 
Although  the  auctioneer  was  authorized  by  the  resolution  of 
the  17th  of  July,  which  was  under  seal,  to  sell  the  tolls,  it 
must  be  admitted  that  the  *only  contract  signed  was  that  [17 
signed  by  the  town  clerk,  and  not  by  the  auctioneer.  But 
immediately  after  the  auction  a  month's  rent  was  paid  by 
the  defendant  to  the  town  clerk,  and  that  sum  was  after- 
wards paid  over  to  the  treasurer  of  the  plaintiffs,  and  ac- 
cepted and  retained  by  them.  This,  coupled  with  the  deliv- 
ery of  the  keys,  or  even  alone,  constituted  a  part  performance, 
which  would  have  entitled  the  defendant  lo  maintain  a  suit 
for  specific  performance  against  the  plaintiffs:  Nunn  v. 
Fabian  (*) ;  and  that  being  so,  the  obiection  of  the  want  of 
mutuality  is  removed,  and  the  defenaant,  who  had  signed 
an  agreement  to  take  the  tolls,  is  bound :  EcclesioMical 
Commissioners  v.  Merral  (') ;  Wood  v.  Tate  (') ;  Doe  d. 
Pennington  v.  Taniere  {*), 

[Pollock,  B.  In  all  these  cases  there  was  an  executed 
consideration,  of  which  the  party  contracting  with  the  cor- 
poration had  taken  the  benefit.  Here  the  defendant  has 
never  had  possession.] 

It  is  laid  down  in  Ecclesiastical  Commissioners  v.  Mer- 

(»)  Law  Rep.,  1  Ch.,  35.  (»)  2  B.  A  P.,  (N.R.),  247. 

(«)  Law  Rep.,  4  Ex.,  162.  (*)  12  Q.  B.,  998. 
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ral(^)  that  it  is  enough  if  the  corporation. are  equitably  bound; 
and  here  the  plaintiffs  were  bound  by  accepting  the  month' s 
rent  in  advance. 

[Pollock,  B.  How  could  the  defendant  have  claimed 
specific  performance,  when  he  was  never  ready  to  produce 
his  sureties  ?  He  might  perhaps  have  had  a  right  to  recover 
back  the  money  paid,  but  he  could  not  have  enforced  the 
contract  as  against  the  corporation. 

PiGOTT,  B.,  referred  to  Fishmongers^  Company  v.  Rob- 
ertson  (')..] 

If  the  defendant  was  not  bound  prior  to  the  7th  of  August 
he  at  least  became  bound  then,  for  the  corporation  then  rati- 
fied the  contract  by  their  resolution  under  seal.  It  may  fur- 
ther be  contended  that  the  corporation,  who  are  here  acting 
as  a  local  board,  with  power  to  erect  markets  and  levy  tolls, 
could  contract  without  seal  to  let  the  tolls,  this  being  one  of 
the  purposes  for  which  they  are  established :  SoTdh  of  Ire- 
land Colliery  Company  v.  Waddle  (*). 

Anstie  and  Mackey^  for  the  defendant,  were  not  called  on 
to  support  the  rule. 

Kelly,  C.B.  I  think  this  rule  should  be  made  absolute, 
18]  on  the  *ground  that  there  being  no  contract  under  the 
seal  of  the  corporation,  there  was  no  mutuality,  and  that  the 
plaintiffs  cannot  therefore  maintain  this  action  against  the 
defendant.  [After  stating  the  facts  of  the  case  the  learned 
judge  proceeded :] 

The  only  defence  to  the  action  which  we  are  now  called 
upon  to  consider  is,  that  there  was  no  agreement  under  the 
seal  of  the  corporation,  and  therefore  no  mutuality.  In  an- 
swer to  this  it  18  contended  that  the  auctioneer  was  author- 
ized under  seal  to  put  the  tolls  up  to  auction ;  but  the  contract 
was  not  signed  by  Downton  &  Sons,  the  persons  named  in 
the  resolution,  but,  if  by  any  one,  only  by  the  town  clerk, 
who  is  an  agent  of  the  corporation  for  many  purposes,  but 
who  had  no  authority  to  sign  this  contract  unless  expressly 
authorized  under  seal  to  do  so.  The  corporation,  therefore, 
was  not  bound. 

But  it  is  argued  that,  although  there  was  no  contract  un- 
der seal,  yet  tliero  was  a  part  performance  by  the  defendant ; 
that  it  was,  therefore,  competent  to  the  defendant,  by  filing 
a  bill  in  equity,  to  enforce  the  performance  of  the  contract 
by  the  plaintiffs,  and  then,  on  the  authority  of  Ecclesiastical 
Commissioners  v.  Merral{^\  it  is  contended  that  this  gave 
a  corresponding  right  to  the  plaintiffs  to  maintain  the  present 

(')  Law  Rep.,  4  Ex.,  162.  (»)  Law  Rep.,  4  C.  P.,  617. 

rt  6  M.  «fe  G.,  131. 
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action.  I  will  observe  at  once  that  if  it  had  appeared  in  the 
present  case,  as  in  that  case,  that  the  contract  had  been  per- 
iorroed  and  carried  into  effect  by  both  parties,  and  that  the 
plaintiffs  had  had  the  benefit  of  that  performance,  the  defen- 
dant would  no  doubt  have  been  entitled  to  file  his  bill  for 
specific  performance.  But  the  case  just  referred  to,  and  all 
the  other  cases  that  have  been  cited,  are  cases  where  there 
has  been  an  actual  and  de facto  performance  of  the  contract 
by  one  party  of  which  the  other  party  has  taken,  received, 
and  enjoyed  the  benefit.  And  with  respect  to  the  case  of 
Ecclesiastical  Commissioners  v.  MerraCQ),  it  must  be  ob- 
served, further,  that  it  does  not  appear  that  the  contract  was 
treated  as  a  binding  contract  for  three  years ;  it  was  not  held 
that  a  tenancy  for  three  years  had  been  created ;  but  as  the 
corporation  had  handed  over  possession  to  the  tenant,  who 
had  taken  and  retained  it,  and  as  the  tenant  had  paid  rent  to 
the  corporation,  who  had  received  it,  it  was  held  that  there 
was  a  tenancy  from  year  to  year.  It  is  further  observed,  in 
that  *case,  by  way  of  a  semble^  by  Kelly,  C.B.,  that  [19 
**  when  an  individual  contracts  with  a  corporation  in  sucn  a 
manner  that  the  contract,  though  not  under  seal,  may  be  en- 
forced in  equity  against  them,  tne  individual  is  bound  at  law 
bv  any  stipulation  by  him,  which  is  made  in  consideration 
of  the  liability  so  imposed  upon  them."  And  here,  if  there 
had  been  any  part  performance,  of  which  the  plaintiffs  had 
taken  the  benefit,  that  might  have  entitled  the  defendant  to 
file  his  bill,  and  so  the  plaintiffs  might  have  maintained  the 
action.  But  let  us  see  what  is  alleged  as  part  performance. 
The  conditions  provided  that,  on  the  tolls  being  knocked 
down  to  the  highest  bidder,  he  should  pay  a  month's  rent  in 
advance,  and  produce  sureties,  who  should  sign  the  lease. 
The  defendant.did  pay  a  month's  rent  in  advance,  but  he  was 
not  prepared  with  nis  sureties.  Now  the  time  to  be  looked 
at  is  the  time  of  the  alleged  breach,  and  that  time  followed 
immediately  on  the  knocking  down  of  the  tolls  to  the  de- 
fendant. The  question  then  is,  whether  at  that  time  there 
was  any  part  performance  which  would  have  entitled  the 
defendant  to  maintain  a  bill  for  specific  performance  ?  There 
was  nothing  until  he  should  have  performed  the  stipulation 
as  to  producing  his  sureties ;  and  though  the  matter  remained 
in  ^^i  for  some  time,  still  the  breach,  if  any,  was  committed 
at  the  time  of  the  knocking  down,  and. was  a  continuing 
breach  until  the  time  expired  for  which  indulgence  had  been 
granted,  and  when  the  final  non-performance  on  the  defen- 
dant's part  took  place.     The  question  then  is  whether,  dur- 

(')  Law  Rep.,  4  Ex.,  162. 
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ing  this  time,  it  was  com;)etent  to  the  defendant  to  file  his 
bill.  Clearly  it  was  not  so ;  the  jyayment  was  merely  con- 
ditional and  provisional,  and  the  breach  was  finally  made 
when  the  sureties  were  not,  after  the  delay^  brought  forward. 
The  defendant  therefore  was  not,  at  the  time  of  the  alleged 
breach,  nor  at  any  time  before  the  alleged  contract  was  fin^y 
broken,  in  a  condition  to  enforce  specific  performance. 

Let  us  now  look  at  Wood  v.  Toie  (').  There  a  corporation 
had  made  a  demise  for  twenty-one  years,  which  was  not  under 
the  common  seal,  but  under  which  the  tenant  had  been  let 
into  possession  and  had  paid  rent;  and  the  action  was  brought 
for  a  distress  put  in  to  recover,  arrears  of  rent,  the  |)laintiffs 
20]  denying  the  existence  *of  a  tenancy.    Substantially  the 

Question  was  the  same  as  in  EcclesiasticaZ  CommissioTiers  v. 
ferral  ("),  and  it  was  held,  and  properly  held,  that  there  had  ' 
been  a  part  performance  of  which  tne  corporation  had  taken 
the  benefit,  and  on  that  ground  it  was  held  that  a  tenancy 
had  been  created.  That  case  is  therefore  no  authority  for  the 
plaintiffs. 

But  a  more  serious  doubt  has  been  raised  in  my  mind  by  the 
case  of  Mshmongers^  Company  v.  Robertson  (*),  where,  ui)on 
a  contract  not  under  the  seal  of  the  plaintiffs,  but  of  which 
the  defendants  had  taken  the  benefit,  the  plaintiffs  were  held 
entitled  to  sue.  In  that  case  Tindal,  C.  J.,  delivers  an  elabo- 
rate judgment  (*),  in  the  course  of  which  he  says:  "Upon 
the  general  ground  of  reason  and  justice,  no  such  answer, 
(i.  e.,  no  such  answer  as  the  want  of  plaintiffs'  common  seal) 
can  be  set  up.  The  defendants  having  had  the  benefit  of  the 
performance  by  the  corporation  of  the  several  stipulations 
into  which  they  entered,  have  received  the  consideration  for 
their  own  promise ;  such  promise  by  them  is,  therefore,  not 
nudum  pactum:  they  never  can  want  to  sue  the  corporation 
upon  the  contract  in  order  to  enforce  the  performance  of  those 
stipulations  which  have  already  been  voluntarily  performed ; 
and,  therefore,  no  sound  reason  can  be  suggested  why  they 
should  justify  their  refusal  to  perform  the  stipulations  made 
by  them,  on  the  ground  of  inability  to  sue  the  corporation, 
which  suit  they  can  never  want  to  maintain."  The  contract, 
therefore,  was  upheld  on  the  ground  of  part  performance ; 
but  the  learned  ciiief  iustice  proceeds  as  loUows :  "It  may 
possibly  be  the  case  that,  up  to  the  time  of  the  corporation 
adopting  the  contract  by  performing  the  stipulations  on  their 
part,  there  was  a  want  of  mutuality,  from  the  corporation 
not  being  compellable  to  perform  their  contract ;  and  that 

(')  2  B.  A  P.,  (N.R.),  247.  («)  6  M.  A  G.,131. 

(*)  Law  Rep.,  4  Ex.,  162.  (*)  5  M.  «fe  G.,  at  p.  198. 
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the  defendants  might  during  that  interval  have  the  power  to 
retract,  and  insist  that  their  undertaking  amounted  to  a 
nudum  pactum  only." 

Now  that  was  the  case  here  at  the  time  when  thB  alleged 
breach  of  contract  arose.  At  that  time,  to  use  the  language 
of  Tindal,  C.  J.,  the  corporation  had  not  "performed  the  stip- 
ulations on  their  part,"  and  had  done  no  act  to  bind  them  to 
do  so;  at  *that  time,  therefore,  the  defendant  might  [21 
equally  say  he  was  not  bound. 

Therefore,  but  for  what  follows,  our  decision  tvould  be 
clearly  consistent  with  all  the  authoritv  upon  the  subject. 
But  in  the  case  just  referred  to,  Tindal,  C.J.,  did  cei-tainly 
use  language  which,  though  only  obiter  dictum^  induced  me 
for  some  time  to  pause.  A  little  earlier  in  the  judgment  than 
the  passage  already  quoted  he  saysC):  ''Even  if  the  con- 
tract put  m  suit  by  the  corporation  had  been,  on  their  part, 
executory  only,  not  executed — we  feel  little  doubt  but  that 
their  suing  upon  the  contract  would  amount  to  an  admission 
on  record  Dy  them  that  such  contract  was  duly  entered  into 
on  their  part,  so  as  to  be  obligatory  on  themselves ;  and  that 
such  admission  on  the  record  would  estop  them  from  setting 
up  as  an  objection,  in  a  cross  action,  that  it  was  not  sealed 
with  their  common  seal,"  and  he  refers  in  support  of  this 
observation  to  the  Mayor  of  Theiford's  Casei^).  Now,  when 
that  case  is  looked  at  it  does  not  really  support  this  dictum 
in  any  degree.  That  was  the  case  of  a  manaamus  to  a  cor- 
poration to  which  they  made  a  return,  which  was  objected 
to  on  the  ground  that  it  should  have  been  sealed,  but  was  held 
good  on  tne  ground  that  it  was  matter  of  record,  Thdire  is 
surely  a  great  difference  between  a  returux  to  a  mandamus 
whicn  is  a  matter  of  record,  and  a  mere  allegation  by  the  cor- 
poration in  their  declaration  that  they  h^  entered  into  a 
contract.  There  is  no  authority  for  saving  that  any  allega- 
tion in  a  declaration  by  a  corporation  is  binding  upon  them, 
unless  it  is  made  material  by  a  judgment  binding  them  as  a 
matter  of  record.  And  in  Copper  Miners  of  Mngland  v. 
Fox  (•)  where  this  dictum  was  relied  upon  by  the  plaintiflfs, 
it  is  completely  overruled.  That  was  an  action  by  a  corpo- 
ration on  an  agreement  for  the  purchase  and  sale  of  iron ; 
the  contract  was  in  writing,  but  not  under  seal,  and  the  ob- 
jection was  made  that  the  corporation  was  not  bound,  and 
that  there  was  therefore  no  mutuality.  Lord  Campbell  says,. 
''  The  plaintiflfs  finally  rely  upon  a  suggestion  of  Tmdal,  C.  J., 
in  the  Fishmongers^  Company  v.  Robertson  (*),  that  when  a 


(')  5  M.  A  G..  at  p.  192. 

(^)  1  Salk..  192;  3  Salk.,  103. 

7  Eng.  Rep.] 


(»)  16  Q.  B.,  229 ;  20  L.  J.  (Q.B.),  174- 
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corporation  have  sued  as  plaintiffs  upon  a  simple  contract, 
they  may  possibly  for  ever  be  estopped  from  objecting  that  the 
22]  *contract  was  not  binding  upon  them,  so  as  to  afford  a 
remedy  to  the  other  side  by  cross  action,  and  to  take  away 
the  objection  of  want  of  reciprocity ;  but  there  is  great  diffi- 
culty in  saying  what  shall  be  the  form  of  action  to  which 
the  opposite  side  may  resort,  or  from  what  point  of  time  the 
estoppel  is  to  operate ;  and,  after  all,  it  would  only  give  a 
remedy  upon  the  contract  where  the  corporation  have  first 
deemed  it  for  their  advantage  to  enforce  it  by  action ;  the 
other  side  being  left  without  remedy  when  the  corporation 
wish  entirely  to  break  and  abandon  it,"  The  dictum  of 
Tindal,  C.  J.,  must  therefore  be  considered  as  entirely  unsup- 
ported. 

I  need  only  say  further,  that  it  has  been  argued  that  there 
has  been  a  part  performance  by  the  plaintiffs  by  letting  the 
defendant  into  possession ;  but  on  the  evidence  that  allega- 
tion is  entirely  unfounded.  Whatever  was  done,  was  done 
while  the  whole  matter  was  still  in  fieri,  and  whilst  the  de- 
fendant was  taking  advantage  of  the  indulgence  of  a  few 
days  granted  him  lor  producing  his  sureties ;  the  town  clerk 
had  not  only  not  authorized,  but  had  forbidden  the  keys  to 
be  given  him ;  the  mere  circumstance  therefore,  that  the  keys 
were  in  fact  delivered  to  him,  and  remained  in  his  custody 
for  a  short  time,  was  no  letting  of  him  into  possession  by  the 
deliberate  act  of  the  corporation ;  it  was  in  truth  a  mere  mis- 
take. Nor  did  this  so-called  possession  ever  extend  beyond 
a  mere  constructive  possession,  for  the  defendant  did  not  en- 
ter into  the  market  place,  nor  occupy  it  for  profit  or  advan- 
tage, nor  even  attempt  to  take  the  tolls. 

It  was  finally  argued  that  there  was  a  ratification  of  the 
contract  by  the  resolution  under  seal  on  the  7th  of  August. 
But  that  (even  supposing  it  to  amount  to  a  ratification,  wnich 
may  be  doubted)  came  too  late ;  it  came  after  the  breach, 
which  is  the  time  we  must  look  at,  and  therefore  cannot  ena- 
ble the  plaintiffs  to  maintain  this  action. 

PiGOTT,  B.  I  agree  with  my  lord  that  this  rule  must  be 
made  absolute.  I  think  there  was  no  mutuality  for  want  of 
the  plaintiffs'  seal.  This  was  a  contract  which,  if  made  by 
a  corporation,  ordinarily  requires  a  seal,  and  to  which  the 
plaintiffs'  seal  was  never  aflixed,  for  the  alleged  confirmation 
by  the  resolution  of  the  7th  of  August  was  not  till  after  the 
23]  defendant  had  withdrawn  *from  the  contract  (as  the 
correspondence  shows),  and  therefore  came  too  late. 

Then  was  there  anything  to  bring  the  case  within  any  es- 
tablished exception  to  the  ordinary  rule  ?    It  seems  to  me 
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there  was  not.  It  is  said  that  there  was  a  part  performance 
by  pavment  of  rent ;  bat  when  the  conditions  are  looked  at, 
I  thinfe  it  was  not  a  part  performance  at  all,  and  that  the 
money  was  neither  paid  nor  received  as  such ;  it  was  paid 
as  a  securitv  that  the  defendant  would  observe  the  conditions 
nnder  which  the  auctioneer  sold ;  it  was  to  be  paid  before 
the  contract  could  be  completed  by  signing  the  agreement. 

Then  as  to  the  taking  of  possession,  which  is  relied  upon 
as  a  kind  of  estoppel,  it  appears  that,  in  the  first  place,  the 
town  clerk  had  no  authority  to  give  possession ;  that,  in  the 
second  place,  he  did  not  give  it ;  and  that,  thirdly,  the  de- 
fendant did  not  take  it  as  part  performance ;  for  all  that  ap- 
pears, he  may  only  have  been  to  look  at  the  market. 

That  disposes  oi  the  facts  of  the  case,  and  brings  me  to  the 
only  thing  that  has  caused  me  any  doubt — the  dictum  of 
Tindal,  C.  J.,  to  which  my  lord  has  already  referred ;  but  the 
comments  of  Lord  Campbell  on  that  dictum  in  Copper  Mi- 
Tiers  of  England  v.  Fox  (')  have  removed  that  doubt  and 
leave  flie  case  free  from  difficulty. 

Although  I  regret  that  our  judgment  will  be  to  give  effect 
to  what  I  cannot  but  regard  as  a  technicality,  I  think  we  are 
bound  to  make  this  rule  absolute. 

Pollock,  B.  I  am  of  the  same  opinion.  The  action  is 
brought  by  a  corporation  for  breach  of  an  executory  con- 
tract, and  it  is  open  to  the  defendant,  under  the  circum- 
stances, to  show  that,  though  it  was  signed  by  himself,  it 
was  not  binding  on  him  in  consequence  of  the  plaintiffs'  not 
being  bound. 

In  Mayor  of  Stafford  v.  Tilt  (*)  it  is  said :  "  Where  a  party 
has  occupied  land,  the  contract  between  him  and  the  land- 
lord must  be  considered  as  executed,  so  that  there  is  no  ne- 
cessity for  alleffing  in  the  declaration  any  express  promise 
to  pay ;  from  tne  fact  of  occupation  a  promise  to  pay  will  be 
implied ;  although  in  an  executory  ^contract  the  plaintiff  [24: 
must  rest  his  case  upon  an  express  promise,  ana  where  tnat 
is  so,  if  one  of  the  parties  is  not  in  a  condition  to  enter  into 
a  promise,  he  cannot  take  advantage  of  a  promise  by  the 
other,  because  there  would  be  no  mutuality  in  the  contract." 
It  is  quite  clear  that  it  did  not  then  enter  into  the  mind  of 
the  court  that  any  such  proposition  as  that  implied  in  the 
dictum  of  Tindal,  C.  J.,  was  correct.  Now  it  has  been  al- 
ways said  that  a  corporation  can  only  act  under  seal,  and 
that  for  that  reason  they  must  appoint  agents  for  the  trans- 
action of  their  business.  This  is  so  laid  down  in  Co.  I^itt., 
66  b,  and  is  referred  to  in  Story  on  Agency,  §  16 ;  and  it  is 

(')  16  Q.  B.,  229 ;  20  L.  J.  (Q.B.),  174.  («)  4  Bing.,  at  p.  77. 
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open  to  every  corporation  to  get  rid  of  the  whole  diflScnlty 
by  ap^ointin^  an  agent  to  act  for  them  under  seal.  I  think 
tfie  o ejection  is  not  a  merely  technical  one.  I  shoald  adopt 
the  words  of  Rolfe,  B.,  in  delivering  the  judgment  of  the 
court,  in  Mayor  of  I/adlow  v.  Charlton  C) :  "  The  seal  is  re- 
quired as  authenticating  the  concurrence  of  the  whole  body 
corporate.  .  .  The  resolution  of  a  meeting,  however  nu- 
merously attended,  is,  after  all,  not  the  act  of  the  whole 
body.  Every  member  knows  he  is  bound  by  the  corporate 
seal,  and  by  nothing  else.  It  is  a  great  mistake,  therefore, 
to  speak  oi  the  necessity  for  a  seal  as  a  relic  of  ignorant 
times."  I  cannot  imagine  a  case  where  the  rule  should  more 
clearly  be  upheld  than  the  present  one,  where  we  are  asked 
to  assume,  in  support  of  the  defendant's  rights  against  the 
corporation,  a  great  deal  which  at  the  utmost  consists  only 
of  acts  of  the  officers  of  the  corporation. 

It  is  said  that  the  case  comes  within  one  of  two  exceptions. 
First,  it  is  said. that  this  was  an  ordinary  act,  such  as  did  not 
require  a  seal ;  but  not  much  reliance  was  placed  on  that, 
and  rightiy.  The  other  exception  is,  where  there  has  been 
anything  like  enjoyment  by  the  defendant  who  is  sued  by 
the  corporation,  which  would  estop  him  from  saying  that 
there  was  no  bargain,  because  he  had  enjoyed  what  he  had 
bargained  for.  This  fails  in  fact,  because  the '  defendant 
never  did  occupy  or  enjoy,  and  I  see  no  consideration  which 
would  entitle  him  to  file  his  bill  in  equitjr  to  enforce  the  con- 
tract on  which  the  plaintiffs  sue.  He  might,  perhaps,  have 
succeeded  in  recovering  back  his  deposit,  but  ne  could  have 
done  no  more. 

251  *0n  all  grounds,  therefore,  I  think  the  plaintiffs  fail ; 
and  in  so  deciding  we  not  only  act  in  accordance  with  the 
authorities,  but  give  effect  to  a  rule  which  is  a  safe  guide 
to  the  public  in  dealing  with  corporations. 

HvZe  absolute. 

Attorneys  for  plaintiffs :  Hobinson  <£  Preston^  for  Morton^ 
Kidderminster. 

Attorneys  for  defendant:  Prior ^  Bigg^  &  Co.^  for  Knotty 
Worcester. 

0)  6  M.  4  W.,  at  p.  823. 
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*The  Attorney  General  v.  Lomas.  [29 

Probate  Duty — Abwlule  Tnut  for  the  Conversion  of  Zand — Seir  taking  undispo§ed-of 

Interest  in  JieaUy, 

When  a  will  contains  an  absolute  tmst  for  the  oonversion  of  land,  and,  bj  reason  of 
the  failure  of  the  limitations  pf  the  proceeds  contained  In  the  will,  the  testator's  heir 
takes  the  midisposed-of  interest,  he  takes  it  as  money,  and  on  his  death  probate  duty 
is  pa3'able  upon  it,  although  the  land  still  remains  unsold. 

C.  J,  B.  by  his  will  directed  his  real  estate  to  be  conyerted,  and  the  proceeds,  with 
his  personalty,  to  be  held  in  trust  for  the  payment  of  debts  and  legacies,  and,  as  to 
the  residue,  on  certain  trusts  which  failed.  The  testator's  heiress,  M.  B.,  became,  by 
reason  of  the  failure  of  the  last-mentioned  trusts,  entitled  to  the  proceeds  of  the  real 
estate.  She  died  under  twenty-one,  and  at  the  time  of  her  death  the  real  estate  was 
unsold: 

Held,  that  the  interest  which  M.  B.  took  as  heiress  of  C.  J.  B.  was  taken  by  her  as 
money,  and  that  probate  duty  was  payable  by  her  administrator  in  respect  of  it. 

Information  claiming  probate  duty  from  the  adminis- 
trator of  Margaret  Buckley  under  the  following  circum- 
stances : 

,  C.  J.  Buckley,  bv  his  will  dated  the  22d  of  September, 
1863,  after  bequeathing  certain  specific  and  pecuniary  lega- 
cies, devised  all  his  real  estate  (except  mortgages)  to  trustees 
on  trust  to  sell  the  same  at  such  time  or  times  as  the  trustee 
or  trustees  for  the  time  being  of  his  will  should  in  their  or 
his  discretion  deem  expedient,  with  power  to  sell  any  part 
for  a  ground  rent,  to  be  secured  on  the  land  sold,  and  to  be 
settled  subject  to  the  same  trusts  and  provisions,  including 
the  trusts  for  sale,  as  the  premises  so  sold ;  and  bequeathed 
the  residue  of  his  personal  estate  to  the  same  trustees  upon 
trust  to  convert  the  same  into  money  (with  power  at  discre- 
tion to  continue  any  securities  included  in  the  description  of 
securities  thereinafter  directed).  And  as  to  the  money  aris- 
ing from  the  sale  of  the  said  real  and  residuary  estates,  or 
constituting  the  same,  after  payment  of  his  debts,  funeral 
and  testamentary  expenses,  and  the  payment  of  the  several 
legacies  therein  becjueathed,  upon  trust  to  invest  the  said 
moneys  in  the  securities  therein  mentioned,  and  to  hold  all  the 
said  trust  moneys,  stocks,  funds,  and  securities,  and  the 
interest  and  income  thereof,  in  trust  to  pay  his  wife  an 
annuity  of  £100  for  her  life,  and  as  to  the  residue  of  the  said 
trust  moneys,  stocks,  funds,  and  securities,  and  the  interest 
*and  income  thereof,  and  also  as  to  the  sum  (if  any)  set  [30 
apart  to  secure  the  said  annuity,  after  the  ceasing  of  the  an- 
nuity, in  trust  for  all  his  children  living  at  his  decease,  and 
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such  of  the  issue  then  living  of  any  child  or  children  dying  in 
his  lifetime  as,  either  before  or  after  his  decease,  had  attained 
or  should  attain  twenty-one,  or,  if  a  female,  had  been  or 
should  be  married,  as  tenants  in  common  per  stirpes  ;  and 
the  testator  declared  that,  if  there  should  be  no  child  of  his 
who  should  attain  twenty- one,  nor  any  issue  of  any  child 
dying  under  that  a^e,  who  should  be  living  in  the  lifetime 
of  any  child,  and  should  attain  twenty-one,  then,  from  and 
after  such  default  or  failure  of  children  and  issue  of  such 
children  as  aforesaid,  he  bequeathed  the  said  trust  moneys, 
stocks,  funds,  and  securities,  as  to  the  sums  of  £3000,  £1000, 
and  £1000,  to  his  brother  W.  L.  Buckley  and  his  sisters 
M.  L.  Buckley  and  C.  Buckley  respectively.  And  as  to  all 
the  rest,  residue,  and  remainder  tnereof,  and  generally  of 
all  his  estates  and  effects  not  otherwise  disposed  of,  he  gave, 
devised,  and  bequeathed  the  same  to  the  trustees  or  trustee 
for  the  time  being  of  his  will,  in  trust  for  the  child,  or  for 
the  children  eq^ually,  of  his  brother  R.  B.  Buckley  then  liv- 
ing, and  such  issue  then  living  of  his  said  child  or  children 
then  deceased  as  should  attain  twenty-one  or  marry,  as  ten- 
ants in  common  per  stirpes.  And  tne  will  contained  a  pro- 
viso that  the  testator' s  unsold  real  estate  and  outstanding 
•  personal  estate  should  be  subject  to  the  trusts  thereinbefore 
contained  concerning  the  moneys,  stocks,  and  securities 
aforesaid,  and  that  the  rents  and  yearly  produce  thereof 
should  be  deemed  annual  produce  for  the  purposes  of  such 
trusts,  and  that  such  real  estate  should  be  transmissible  as 
personal  estate  under  the  trusts  thereinbefore  contained ;  and 
also  contained  powers,  until  sale,  to  manage  the  estate  and 
to  raise  money  on  mortgage  for  the  purposes  of  the  trust, 
and  also  to  invest  moneys  in  the  purchase  of  lands  to  be 
held  by  the  trustees  upon  and  for  the  like  powers  and  pro- 
visions as  to  sale  and  conversion  and  otherwise  as  the  real 
estate  devised,  and  also,  with  the  consent  in  writing  of  all 
his  children  then  living  and  of  the  age  of  twenty-one,  instead 
of  selling  any  part  of  his  estate,  to  appropriate  such  part  in 
or  towards  satisfaction  of  any  share  or  legacy  thereby  given 
to  or  in  favor  of  any  of  his  children  or  issue. 
31]  *The  testator  died  on  the  6th  of  May,  1865,  having  had 
one  child  only,  Margaret  Buckley,  who  died  on  the  8th  of 
February,  1871,  an  infant  and  unmarried. 

The  testator's  brother  R.  B.  Buckley  was  still  living,  and 
had  had  only  one  child,  who  died  in  1860,  an  infant  and 
unmarried. 

Margaret  Buckley  was  the  testator's  heiress-at-law,  and 
one  of  his  next  of  kin. 


Vol  IX.]  MICHAELMAS  TERM,  XXXVII  VICT.  311 

Attorney  General  v.  Lomas.  1873 

^ ^ _  _  I  I  III  I  -■- ^-^-^ 

The  testator  owned,  at  the  time  of  his  death,  real  estate 
which,  at  the  time  of  Margaret  Buckley's  death,  had  not 
been  sold  or  contracted  to  be  sold,  but  which  had  since  been 
sold  for  the  sum  of  £3,826,  and  that  sum  had  been  ^aid  to 
her  administrator,  and  included  by  him  in  his  residuary 
account. 

The  Crown  claimed  probate  duty  from  the  administrator 
of  Margaret  Bucklev  on  this  real  estate,  as  being  in  equity 
to  be  treateded  as  absolutely  converted  into  personalty. 

H.  James^  A.  Gr.,  and    w.  W.  Karsldke^  for  the  Crown. 
The  limitations  of  the  will  in  favor  of  the  testator' s  children 
failed,  no  child  having;  lived  to  attain  twenty-one  or  having 
married.    The  limitations  to  the  children  of  R.  Buckley 
failed  also,  there  being  no  child,  nor  the  issue  of  any  child, 
of  Kr.  Buckley  living  at  the  death  of  Margaret  Buckley. 
Subject,  therefore,  to  the  payment  of  the  debts,  funeral  and 
testamentary  expenses  and  legacies,  the  testator's  property 
went,  so  far  as  it  consisted  of  realty,  to  Margaret  Buckley 
as  his  heiress-at-law.    But  what  •was  the  character  of  the 
property  as  she  took  it,  and  as  it  passed  upon  her  death  to 
Iier  representatives  %    There  was  an  absolute  trust  for  conver- 
sion, by  reason  of  which  the  real  estate  was  converted  into 
jjersonalty :  Fletcher  v.  Ashbwrner  (*).     It  is  true  that  a 
direction  to  convert  does  not  operate  to  change  the  course  of 
descent  or  devolution  from  the  testator  further  than  is  neces- 
sary to  effectuate  the  purposes  of  the  will :  AcTcroyd  v.  Smith- 
son  0;    Countess  of  Bective  v.  Hodgson  (");   Jessopp  v. 
Watson  (*) ;  but  it  affects  the  character  of  the  property.    If 
the  purposes  of  the  will  for  which  conversion  was  directed 
wholly  fail,  so  that  it  is  unnecessary  to  convert  the  land, 
or  where  there  is  merely  a  discretionaty  power  to  convert, 
the  heir  will  take  *that  which  descends  to  nim  as  land,  [32 
even  though  it  may  have  been  actually  converted :  Daven- 
port V.  CoU/man  (*) ;  Bourne  v.  Bourne  Q.     But  where  there 
is  an  absolute  direction  to  convert,  and  only  a  discretion 
given  as  to  the  time  and  mode  of  conversion,  or  where  the 
proceeds  of  the  realty  and  personalty  are  to  form  a  joint 
fund  for  the  purposes  of  the  will,  this  direction  impresses  the 
land  with  the  character  of  money,  and  it  is  taken  as  money 
by  the  heir :  Jessopp  v.  Watson  (*).     Land,  therefore,  which 
a  will  absolutely  directs  to  be  converted,  and  which  comes 
to  the  heir  through  failure  of  some  of  the  purposes  for  which 
the  conversion  was  directed,  forms  part  of  his  personal  estate, 

0)  1  Wh.  &  T.  L,  C.  (4th  ed.),  p.  826.  (*)  1  My,  <b  K.,  665. 
(*)  1  Wh.  <&  T.  L.  C.  (4th  ed.),  p.  8'72.  (*)  12  Sim.  688,  610. 
(»)  10  H.  L.  C,  656.  («)  2  Hare,  85. 
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unless  he  has  had  the  opportunity  of  electing,  and  has  elected, 
to  take  it  as  land  and  not  as  money :  PuUeney  v.  Darling- 
ton  (*),  and  is,  on  the  principle  of  Attorney  Oeneral  v. 
Brunning  Q,  liable  to  probate  duty  ;  and  in  general,  if  an 
absolute  and  positive  trust  for  conversion  is  created,  this 
effect  takes  place  whether  the  land  has  or  has  not  been  sold 
at  the  time  of  the  death  of  the  person  whose  estate  is  in 
question :  Williamson  v.  Advocaie  Oeneral  (").  The  only 
two  cases  which  seem  opposed  to  this  view  are  Matson  v. 
Swift  (*)  and  Custance  v.  Bradshaw  (*) ;  but  in  the  former 
of  these  cases  the  deed  which  was  relied  on  as  producing  the 
effect  of  conversion  was  a  voluntary  deed  oi  the  testetor, 
which  remained  subject  to  his  directions,  and  which  had  in 
fact  never  been  acted  on ;  and  in  the  latter  case  there  was 
nothing  to  compel  a  conversion,  and  the  partners,  of  whom 
the  deceased  was  one,  had  in  fact  elected  to  treat  the  land 
as  land  by  taking  a  conveyance  to  themselves  as  tenants  in 
common.  (See  the  comments  of  James,  V.C,  on  this  case 
in  Forbes  v.  Steven  (").  Now  in  the  present  case  it  is  clear 
that  a  conversion  of  the  land  into  money  is  absolutely 
directed,  and  is  necessary  for  effecting  the  purposes  of  the 
vnil ;  for  although  the  ultiniate  limitations  oi  the  fund  have 
failed,  the  charge  of  the  debts,  legacies,  &c.,  upon  the  fund 
remains  good.  One  joint  fund  is  created  out  of  the  per- 
sonalty and  the  proceeds  of  the  realtjr ;  out  of  that  fund 
33]  tnese  payments  are  to  be  made,  and  it  is  therefore  *neces- 
sary,  for  the  purpose  of  adjusting  the  rights  of  the  next  of 
kin  and  the  neiress,  that  the  land  should  be  sold.  Nor 
could  any  one  have  claimed  to  restrain  the  sale  or  elected 
to  take  the  land  as  land,  except  by  combining  the  rights  of 
Margaret  Buckley  and  the  rest  of  the  next  of  kin,  and 
it  is  equally  clear  that,  even  if  Margaret  Buckley  had  ever 
had  the  right  to  elect,  she  never  had  the  capacity  for  its 
exercise. 

Some  expressions  used  in  Forbes  v.  Steven  (')  and  De- 
Lancy  v.  Jtleg.  (*)  may  at  first  sight  seem  favorable  to  the 
defendant,  but  those  cases  only  refer  to  legacy  duty.  That 
the  actual  state  of  the  property  is  not  decisive  is  clearly 
established  by  Attorney  General  v.  Brimning  (*)  and  Wu- 
liamson  v.  Advocate  General  (").  The  question  is  really 
solved  by  considering  what  it  was  that  Margaret  Buckley  was 
entitled  to  as  the  heiress  of  C.  J.  Buckley.  Was  it  land,  or 
the  produce  of  land  %  •  Clearly  not  land,  but  only  its  produce. 

(1)  1  Bro.  C.  C,  222.  (»)  4  Hare,  316. 

(»)  3  II.  L.  C  ,  248 ;  30  L.  J.  (Ex.),  379.  («)  Law  Rep.,  10  Eg.,  at  p.  191. 

(3)  10  CI.  <fe  F.,  1.  (')  Law  llep.,  10  Eq.,  178,  at  p.  185. 

(*)  8  lieav.,  368.  (^)  Law  Rep.,  5  Ex.,  102. 
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PTiilbrick  (Sir  J.  B.  Karsldke^  Q.C,  with  him),  for  the 
defendant.  To  determine  whether  probate  duty  is  payable, 
the  character  of  the  property  at  the  time  must  be  considered. 
Per  James,  V.C.,  in  Forbes  v.  Steven  (*). 

It  cannot  be  maintained  that  it  was  necessary  for  the  pnr- 

Soses  of  the  will  that  the  conversion  should  take  place ;  the 
ebts  and  legacies  were  primarily  chargeable  on  the  personal 
estate,  which  is  not  shown  to  be  insuflSicient :  CMtty  v.  Par- 
leer  C). 

No  reply  was  called  for. 

Kelly,  C.B.  I  am  of  opinion  that  the  attorney  general 
is  entitled  to  the  judgment  of  the  court.  Whatever  doubt 
may  have  occurred  on  the  point  has  been  set  at  rest  bv  a 
series  of  decisions,  which  have  been  uniformly  to  the  erfect 
that  when  real  property  is  expressly  directed  by  will  to  be 
sold,  and  the  proceeds  are,  witn  the  i)ersonalty,  to  form  one 
.  fund,  the  land,  though  unsold  at  the  time  when  any  person 
entitled  to  an  interest  in  the  joint  fund  dies,  is  nevertheless 
to  be  treated  as  money  for  the  purpose  of  probate  dutj. 
The  cases  referred  to  clearly  point  out  and  establish  a  dis- 
tinction in  the  operation  of  trusts  for  conversion  contained  in 
a  *will,  both  for  the  purpose  of  the  devolution  of  the  [34 
property  and  for  the  purpose  of  probate  duty.  If  the  land 
;  remains  unconverted  at  the  time  when  the  heir  who  takes  an 
undisposed-of  interest  in  it  dies,  and  if  there  is  nothing  in 
the  wul  making  it  necessary  to  convert  it,  it  is  taken  as  land, 
and  devolves  according  to  the  rules  governing  the  descent  of 
real  estate ;  but  when  there  is  a  legal  obligation  to  sell,  and 
the  proceeds  are  to  form  a  portion  of  a  joint  and  single  fund 
for  ttie  purposes  of  the  will,  then,  whatever  may  be  the  con- 
dition of  the  property  at  the  time  of  the  death  of  the  heir 
taking  the  undisposed-of  interest,  it  is,  both  for  the  purpose 
of  devolution  and  for  the  purpose  of  probate  duty,  to  be 
considered  as  money.  Without  referring  further  to  the  cases 
cited,  the  case  of  Attorney  Oeneral  v.  Brunning  (')  is  clear 
and  conclusive  on  this  point.  It  is  observed  by  James,  V. C. , 
in  Forbes  v.  Steven  (*)  that  the  liability  to  probate  duty  de- 
pends on  the  character  of  the  property  at  the  time;  but 
when  the  character  of  the  property  is  changed  by  the  posi- 
tive direction  of  the  will,  the  Cfrown  is  entitled  to  both  pro- 
bate and  legacy  duty  by  virtue  of  the  character  so  impressed 
on  the  property. 

Now,  looking  at  this  will,  there  can  be  no  reasonable 
doubt  as  to  its  effect ;  the  testator,  in  the  first  place,  posi- 

(')  Law  Rep.,  10  Eq.,  178,  at  p.  185.  («)  2  Ves.  Jun.,  271. 

(»)  3  II.  L.  C,  243 ;  80  L.  J.  (Ex.),  379. 

7  ExG.  Rep.]  40 
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lively  directs  his  real  estate  to  be  converted  into  money,  and 
the  proceeds,  with  the  proceeds  of  the  residuary  personal 
estate,  to  be  applied,  after  payment  of  his  debts,  in  the  pay- 
ment of  several  legacies,  with  certain  ultimate  trusts  of  the 
residue  which  never  took  effect.  The  whole  is  constituted  one 
entire  fund.  No  person  entitled  to  anything  under  the  will 
could  have  prevented  the  trustees  from  selRng,  or  relieved 
them  of  their  absolute  liability  and  obligation  to  sell ;  the 
whole,  therefore,  is  stamped  with  the  character  of  money. 

With  regard  to  the  cases  of  Matson  v.  Swift  (*),  and  Cus- 
tance  v.  Bradshaw  (*)  referred  to  for  the  defendant  as  qual- 
ifying the  effect  of  the  cases  relied  on  by  the  Crown,  the 
distinction  has  been  already  pointed  out.  In  Matson  v. 
Swift  {)  an  authority  was  given  to  sell,  but  no  obligation  to 
do  so  was  imposed  on  the  trustees ;  and  so  in  Custance  v. 
35]  Bradshaw  (')  there  was  nothing  *rendering  it  obligatory 
on  those  who  had  to  administer  the  estate  to  convert  the 
land. 

The  case  of  Chitty  v.  Parker  ("),  which  was  also  referred 
to  by  the  defendant  is  obscurely  reported,  but  from  the 
judgment  of  the  lord  chancellor  it  appears  that  "it  wa« 
agreed  on  all  sides  that  the  court  is  not  to  execute  this  will 
in  toto,  that  the  real  estate  is  not  to  be  converted  into  money, 
in  order  to  have  the  quality  of  money,  and  to  go  as  money." 
The  chancellor  must,  therefore,  have  seen  from  the  will 
before  him  that  there  was  no  positive  direction  in  the  will  to 
convert,  and  the  case  therefore  contains  nothing  inconsistent 
with  the  decision  which  we  pronounce  in  the  one  before  us. 
On  these  grounds  our  judgment  must  be  for  the  Crown. 

Beam  WELL,  Pigott,  and  Pollock,  BB.,  concurrred. 

Judgment  for  the  Crown  (*). 

Attorney  for  the  Crown :  The  Solicitor  of  Inland  Reteaue. 
Attorney  for  defendant :  Dunster. 

^y  8  Beav.,  868.  amonnt  to  be  deducted  from  the  yalue  of 

M  4  Hare,  316.  the  interest  in  the  real  estate  taken  by 

')  2  Ves.  Jan.,  271.  Margaret  Buckley  by  reason  of  the  chaise 

^)  No  question  was  ndsed  as  to  the    of  debts  and  legacies  on  the  joint  firnd. 
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[Law  Reports,  9  Exchequer,  88.] 
November  19,  1873. 

*Charlesworth  and  another  v.  Holt.  [38 

SeparaHon  Deed — Busband  and  Wife — Oovenatii  to  pay  Annuity — Subsequent  Divorce — 

22  <b  23  Vict.  <?.  61,  «.  6. 

By  a  separation  deed  reciting  that  differences  existed  between  the  defendant  and 
his  wife,  and  that  they  had  agreed  to  separate,  the  defendant  covenanted  with 
trustees  to  pay  them  an  annuity  for  his  wife's  support  "  during  their  joint  lives  and 
so  long  as  tney  should  live  separate  and  apart."  The  deed  contained  clauses  which 
indicated  that  the  parties  to  the  deed  contemplated  that  the  marriage  relation  would 
continue  to  exist  between  the  defendant  and  his  wife.  In  an  action  by  the  trustees 
for  arrears  of  the  annuity : 

Held,  that  a  plea  setting  forth  the  deed  and  alleging  the  wife's  subsequent  adultery, 
and  the  dissolution  of  the  marriage  in  cotisequence,  was  bad,  there  being  no  express 
words  limiting  the  defendant's  obligation  to  the  period  during  which  the  marriage 
tie  subsisted. 

Qtuere,  whether  22  <&  28  Vict.  c.  61,  s.  6,  applies  to  deeds  made  before  the  passing 
of  the  act. 

Declaration  on  the  breach  of  a  covenant  by  the  defendant 
with  the  plaintiffs,  to  pay  them  an  annuity  of  £63  in  quar- 
terly installments,  for  the  separate  use  of  Lucv  Holt,  the 
defendant's  wife,  during  the  joint  lives  of  the  defendant  and 
Lucy  Holt,  and  during  so  long  as  they  should  live  separate 
and  apart. 

Plea,  setting  out  verbatim  the  deed,  which  was  dated  on 
the  17th  of  December,  1858,  and  purported  to  be  made  be- 
tween the  defendant  of  the  first  part,  Lucy  Holt,  his  wife, 
of  the  second  part,  and  the  plaintiffs  of  the  third  part :  [By 
this  deed,  after  reciting  that  difference  subsisted  between  the 
defendant  and  Lucy  ''his  wife,"  bv  reason  whereof  they  had 
agreed  to  live  separate  and  apart  for  the  future,  that  in  con- 
sideration of  the  premises  and  by  way  of  making  provision 
for  Lucy  Holt  "during  so  long  time  as  they  shall  five  sepa- 
rate and  apart,"  the  defendant  had  agreed  to  allow  "the 
said  Lu<;y  Holt,  his  wife,  during  the  joint  lives  of  himself 
and  his  said  wife,  and  so  long  as  they  shall  live  separate 
and  apart"  the  yearly  sum  oi  £63,  that  in  case  of  defen- 
dant' s  death  before  that  of  Lucy,  his  executors  should  pay 
her  the  sum  of  £63  as  soon  as  conveniently  might  be,  and 
"in  case  the  said  Lucy  Holt  his  wife  should  die"  before  the 
defendant,  that  then  he  should  pay  the  plaintiffs  £15  towards 
her  funeral  expenses;  the  defendant,  in  pursuance  of  the 
recited  agreement,  covenanted  to  pay  the  aCTeed  *annu-  [39 
ity  during  the  joint  lives  of  himself  and  Lucy  Holt,  "and 
during  so  long  time  as  they  should  live  separate  and  apart," 


316  COURT  OF  EXCHEQUER.       -  [L.  R. 

1878  Cbarlesworth  y.  Holt. 

and  that,  in  case  of  her  dying  before  the  defendant,  then  the 
defendant,  "her  husband,"  would  pay  the  plaintiffs  £16  to- 
wards her  funeral  expenses ;  that  notwithstanding  the  mar- 
riage it  should  be  lawful  for  the  said  Lucy  Holt  at  all  times 
to  live  apart  from  the  defendant,  ''as  if  she  were  sole  and 
unmarried ;"  that  he  would  not  take  proceedings  to  compel 
a  return  to  cohabitation ;  that  it  should  be  lawful  for  Lucy 
to  have  for  her  separate  use  ' '  notwithstanding  her  cover- 
ture," all  jewels,  &c.,  bequeathed  or  given  to  her;  that  if 
she  died  first  the  defendant  would  allow  her  will  (if  any)  be- 
queathing her  separate  property  to  be  proved  by  the  execu- 
tors therein  named,  or  ii  there  were  none,  or  she  died  intes- 
tate, would  allow  administration  of  her  separate  property  to 
such  persons  as  would  be  entitled  if  he  were  dead  and  would 
permit  them  to  distribute  it  amongst  her  next  of  kin ;  and 
the  plaintiff  Charlesworth  covenanted  with  the  defendant 
that  Lucy  Holt  would  not  take  proceedings  to  compel  a  re- 
turn to  cohabitation  and  undertook  to  indemnify  him  against 
all  debts  incurred  by  Lucy  Holt  whilst  she  was  living  ''  sep- 
arate and  apart  from  her  said  husband."]  The  plea  then 
alleged  that  after  the  execution  of  the  said  deed  Lucy  Holt 
committed  adultery,  and  thereupon  the  defendant  com- 
menced a  suit  for  dissolution  of  the  marriage,  and  the  mar- 
riage was  dissolved  by  the  decree  absolute  of  the  Divorce 
Court,  and  the  payments  sued  for  accrued  due  after  the  dis- 
solution. 
Demurrer  and  joinder. 

HerscheUy  Q.C.  {T.  Atkinson^  with  him),  in  support  of 
the  demurrer.  The  deed  continues  to  operate,  although  the 
marriage  is  dissolved.  No  doubt  the  parties  to  it  contem- 
plated that  the  marriage  tie  would  continue  to  exist,  but 
they  have  used  no  words  to  limit  their  obligation  to  that 
period.  In  Baynon  v.  Batl€y{^\  it  was  held  that  the  wife's 
adultery  after  separation  was  no  answer  to  a  covenant  to 
pay  a  trustee  a  separate  maintenance  for  the  wife.  So  in 
Jee  V.  Thurlow  (*)  a  plea  stating  that  the  wife  had  been  di- 
vorced d  mensd  et  thoro^  was  held  no  defence  to  an  action 
by  the  trustee  for  arrears. 

40]  *The  Court  of  Chancery  will  not  set  aside  a  separa- 
tion deed  after  a  divorce:  JSoans  v.  Carrington {*).  In 
GosUn  V.  Clark  (*),  a  dissolution  of  marriage  on  the  ground 
of  adultery  was  held  no  answer  to  an  action  for  arrears 

(»)  8  Bing.,  266.  (*)    12  C.  B.,  (N.S,),  681 ;    81   L.  J. 

(*)  2  B.  <fe  C,  647.  (C.P.),  330. 

(»)  2  D.  F.  <fe  J.,  481 ;    30  L.  J.  (Ch.), 
864. 
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of  an  annuity  nnder  a  separation  deed.  Moreover  sucli 
a  deed  is  within  the  scope  of  ^  &  23  Vict.  c.  61,  s.  5,  and 
can  be  dealt  with  by  the  Divorce  Court,  Worsley  v. 
Worsley  (*). 

[Bramwell,  B.  That  act  was  passed  after  the  date  of 
this  deed.] 

The  act  seems  to  be  applicable  to  all  then  existing  as  well 
as  to  future  deeds. 

HoVcer^  Q.C.  (JT.  Digby^  with  him),  contra.  The  deed 
from  beginning  to  end  contemplates  the  continuance  of  the 
marriage,  and  the  covenant  should  be  read  as  limited  to  the 
period  during  which  Lucy  Holt  is  the  wife  of  the  defendant 
and  is  living  apart  from  liim.  The  question  is  one  of  con- 
struction. In  the  cases  referred  to,  the  covenant  to  pay  was 
absolute ;  but  here  the  period  of  payment  is  limited.  The 
22  &  23  Vict.  c.  61,  s.  5,  cannot  apply  to  deeds  executed  be- 
fore it  was  passed.  The  result,  therefore,  of  holding  the 
plea  no  answer  will  be  to  impose  upon  the  defendant  the 
Durthen  of  pajing  an  annuity  to  the  plaintiff  for  the  rest  of 
Lucy  Holt' s  life,  and  also  of  contributing  to  her  funeral  ex- 
penses if  she  dies  first,  although  she  is  now  in  the  position 
of  a  stranger  to  the  defendant. 

HerscJieU^  Q.C,  was  not  called  on  to  reply. 

Kelly,^C.B.  I  think  the  plaintiffs  are  entitled  to  our 
judgment.  The  husband  might,  in  this  case,  have  intro- 
duced express  words  limiting  his  liability  to  the  period  dur- 
ing which  Lucy  Holt' remained  his  \^dfe.  But  there  are  no 
such  words,  and  Mr.  Holker  has  not  satisfied  me  that  any 
words  are  used  which  necessarily  imply  that  the  covenant  is 
only  to  be  binding  during  the  continuance  of  the  marriage 
tie.  It  is  impossible  for  the  court  to  add  such  a  term  to  the 
contract.  If  the  contract  were  to  be  so  construed,  it  would 
be  possible  for  the  husband,  by  giving  grounds  *to  his  [41 
wife  for  a  petition  for  divorce  against  nim,  to  put  an  end  to 
his  liability.  Suppose,  for  example,  he  were  guilty  of 
adultery  and  desertion,  and  the  wife  obtained  a  decree 
for  dissolution,  he  would  be  freed  by  means  of  his  own 
misconduct.  We  certainly  ought  not,  unless  constrained 
by  express  words  or  clear  implication,  so  to  interpret  the 
contract. 

Bramwell,  B.  I  am  of  the  same  opinion.  Mr.  Holker 
does  not  ask  us  to  imply  the  condition  ne  contends  for,  but 

(»)  Law  Rep.,  1  P.  A  M.,  648. 
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to  hold  that  the  language  of  the  deed  itself  in  effect  expresses 
that  it  is  only  to  operate  so  long  as  the  marriage  remains 
undissolved.  Now  a  man  who  becomes  a  party  to  such  a 
deed  as  this,  the  object  of  which  is  once  for  all  to  provide  for 
the  wife  during  the  separation,  could  by  unmistakable 
words  limit  his  liability  to  theperiod  during  which  the  mar- 
riage relation  contiues.  Mr.  Holker  contends  that  the  cove- 
nant is  only  operative  as  long  as  the  parties  live  apart  and 
the  status  of  husband  and  wife  exists  oetween  them.  But  I 
think  the  husband' s  covenant  is  absolute ;  and  even  in  case 
of  the  husband  and  wife  resuming  cohabitation,  the  trustees 
would  be  entitled  to  insist  upon  payment  of  the  annuity, 
were  it  not  for  the  clause  which  limits  the  obligation  to  such 
time  as  they  shall  live  apart  from  each  other. 

There  are,  no  doubt,  expressions  in  the  deed  which  seem 
to  contemplate  the  continuance  of  the  marriage.  Thus  the 
parties  throughout  are  described  as  "husband"  and  '^wife"; 
the  husband,  in  case  of  his  wife  dying  first,  is  to  pay  £15 
towards  her  funeral  expenses,  and  is  not  to  interfere  with 
her  testamentary  disposition  or  with  the  distribution  of  her 
separate  property.  From  these  and  other  clauses  it  is  plain 
that  a  divorce  was  not  in  the  contemplation  of  either  party ; 
but  I  nevertheless  see  nothing  to  restrict  the  operation  of 
the  defendant's  covenant,  except  the  single  condition  that 
Lucy  Holt  and  himself  shall  be  living  separate  and  apart. 
If  they  had  come  together  again  there  would  be  no  liability 
on  his  part  to  continue  to  pay  the  annuity  to  the  trustees. 
But  except  in  that  event  his  liability  continues.  Surely  it 
would  be  a  strange  result  that,  as  my  lord  pointed  out,  the 
husband  could  release  himself  from  liability  by  such  mis- 
conduct as  would  justify  his  wife  in  applying  for  a  divorce. 
42]  It  might  be  *said  indeed  that  in  sucn  a  case  she  would 
elect  to  apply  at  the  risk  of  losing  the  benefit  of  this  cove- 
nant. But  we  ought  not,  il;^  the  absence  of  express  words, 
so  to  construe  the  covenant  as  to  deprive  the  wife  of  the 
benefit  of  it  unless  she  consents  to  allow  her  husband' s  mis- 
conduct to  pass  unnoticed. 

I  should  add  that  I  do  not  think  the  case  of  Worsley  v, 
Worsle^O  can  be  relied  upon  by  the  plaintiffs  in  support 
of  their  argument,  as  this  deed  is  dated  prior  to  the  passing 
of  22  &  23  Vict.  c.  61,  s.  5,  and  I  am  not  prepared  to  hold 
that  that  enactment  applies  to  any  deeds  except  those  exe- 
cuted after  it  was  passed. 

PiGOTT,  B.  I  am  of  the  same  opinion.  We  cannot  im- 
ply the  term  contended  for  by  Mr.  Holker,  and  although 

Q)  1  Law  Rep.,  1  P.  <&  M.,  649. 
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there  are  expressions  in  the  deed  which  indicate  that  neither 
partv  contemplated  the  dissolution  of  the  marriage,  I  do  not 
think  that  upon  dissolution  the  defendant' s  liability  was  at 
an  end.  He  covenants  to  paj  this  annuitv  absolutely  so 
long  as  he  and  Lucy  Holt  live  apart.  Their  coining  to- 
gether again  is  the  only  event  on  which  the  payment  is  to 
cease. 

JudgToefnJt  for  the  plaintiffs. 

Attorneys  for  plaintiffs :  Edwards^  Taylor^  &  Jaques. 
Attorney  for  defendant :  Joseph  Reed, 
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81]  *The  Queen  v.  Barratt, 

Jiape — Idiotcy  of  Proteeuiriz, 

• 

On  an  indictment  for  rape,  it  was  proved  that  the  prosecutrix  was  fourteen  and  a 
half  years  old,  and  that  ever  since  she  was  six  weeks  old  she  was  blind  and  wron^  in 
her  mind,  that  she  was  hardly  capable  of  understanding  anything  that  was  said  to 
her,  but  that  she  conld  go  np  and  down  stairs  by  herselr,  that  if  placed  in  a  chair  by 
any  one  she  would  remain  there  till  ni^ht,  passing  her  evacuations  and  water  in  the 
chair,  that  if  told  to  lie  down  she  would  do  so,  that  she  could  not  communicate  to  her 
friends  what  she  wanted,  that  she  could  feed  herself  a  little,  but  that  she  was  obliged 
to  be  dressed  and  undressed,  and  that  she  was  unable  to  do  any  work.  It  was  nir- 
ther  proved  that  the  father  of  the  prosecutrix,  on  returning  home  one  day,  looked 
through  the  window  of  the  sitting-room  and  saw  the  prisoner  lying  on  the  proeecu- 
trix  on  a  couch  in  the  room,  <9a  which  she  had  been  placed  by  her  sister,  whom  the 
prisoner  then  sent  on  an  errand  to  a  distance,  and  who  desired  the  prosecutrix  to  lie 
on  the  couch  till  her  return.  On  going  into  the  room  he  found  the  prisoner  standing 
up  at  the  end  of  the  couch,  bnttonmg  up  his  trowsers,  while  the  prosecutrix  was  ly- 
dng  quietly  on  the  couch.  There  were  no  external  marks  of  violence  on  the  person 
of  the  prosecutrix.  The  learned  judge  told  the  jury  that  if  the  prisoner  had  connec- 
tion with  the  prosecutrix  by  force,  and  if  she  was  in  such  an  idiotic  state  that  she  did 
not  know  what  the  prisoner  was  doing,  and  if  the  prisoner  was  aware  of  her  being  in 
that  state,  they  might  find  him  guilty  of  rape.  But  if  from  animal  instinct  she 
yielded  to  the  prisoner  without  resistance,  or  if  the  prisoner  from  her  state  and  con- 
dition had  reason  to  think  she  was  consenting,  they  ought  to  acquit  him.  The  jury 
found  the  prisoner  guilty  of  an  attempt  at  rape : 

JI(ld,  that  the  prisoner  was  rightly  convicted.      Beff.  v.  Fletcher,  (Law  Rep.,  1 
C.  C,  39),  explained  and  distinguished.  * 

Case  stated  by  Honyman,  J. 

The  prisoner,  Robert  Barratt,  was  tried  at  the  Leeds  Sum- 
mer Assizes,  1873,  for  a  rape  on  Mary  Redman. 


VoL  n.]  MICHAELMAS  TERM,  XXXVH  VICT.  321 

The  Queen  y.  Barratt.  1878 

*It  was  proved  by  the  relations  of  Mary  Redman  that  [82 
she  was  fourteen  and  a  half  years  old,  and  that  ever  since 
she  was  six  weeks  old  she  was  blind  and  wrong  in  her  mind, 
that  she  was  hardly  capable  of  understanding  anything  that 
was  said  to  her,  but  that  she  could  go  up  and  down  stairs 
by  herself,  that  if  placed  in  a  chair  by  any  one  she  would 
remain  there  till  night,  passing  her  evacuations  and  water  in 
the  chair,  that  if  told  to  lie  down  she  would  do  so,  that  she 
could  not  communicate  to  her  friends  what  she  wanted,  that 
she  could  feed  herself  a  little,  but  that  she  was  obliged  to 
be  dressed  and  undressed,  and  that  she  was  unable  to  do 
any  work,  that  the  prisoner  had  known  Mary  Redman  and 
her  family  about  two  years,  and  knew  that  she  was  not  right 
in  her  mind. 

It  was  proved  by  a  surgeon  that  there  were  no  external 
marks  of  violence,  out  that  in  his  opinion  there  had  been  re- 
cent connection,  and  he  thought  she  had  been  in  the  habit 
of  having  connection. 

Mary  Kedman  was  brought  into  court  but  not  sworn.  She 
was  evidently  idiotic,  and  the  learned  judge  found  it  impos- 
sible to  communicate  with  her.  When  he  spoke  to  her  she 
evidently  heard  a  sound  and  grinned,  but  made  no  reply 
except  a  vacant  laugh,  and  played  with  her  handkerchief, 
whica  she  had  dressed  up  in  the  shape  of  a  doU,  and  mum- 
bled in  her  mouth. 

It  was  proved  by  the  evidence  of  her  father  that,  on  re- 
turning home  one  day  he  looked  through  the  window  of  the 
sitting-room  and  saw  the  prisoner  lying  on  Mary  Redman, 
on  a  couch  in  the  room  on  which  she  had  been  previously 
placed  by  her  sister,  whom  the  prisoner  then  sent  on  an 
errand  to  a  distance,  and  who  desii-ed  Mary  Redman  to  lie 
on  the  couch  till  her  return,  and  that  on  going  into  the  room 
he  found  the  prisoner  standine  up  at  the  end  of  the  couch 
buttoning  up  his  trowsers,  while  Mary  Redman  was  lying 
quietly  on  the  couch.  The  prisoner  asked  the  father  not  to 
say  anything  about  it. 

feeyond  this  there  was  no  evidence  to  show  under  what 
circumstances  the  prisoner  had  or  attempted  to  have  connec- 
tion with  the  girl. 

For  the  prisoner  it  was  submitted  that  there  was  no  suffi- 
cient evidence  of  penetration,  or  that  what  took  place  was 
without  the  girl's  consent  or  against  her  will. 

*The  learned  judge  declined  to  stop  the  case,  but  re-  [83 
served,   for  the  Court  of   Criminal  Appeal  the  question 
whether  he  ought  under  the  circumstances  to  have  directed 
the  jurv  to  acquit  the  prisoner. 
7  Eng.  Rep.]  41 
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The  learned  iudge  told  the  jury  that  if  the  prisoner  had 
connection  with  the  girl  hj  force,  and  if  the  girl  was  in  such 
an  idiotic  state  that  she  did  not  know  what  the  prisoner  was 
doing,  and  the  prisoner  was  aware  of  her  being  in  that  state, 
they  might  find  him  guilty  of  rape ;  but  if  the  girl  from  an- 
imal instinct  yielded  to  the  prisoner  without  I'esistance,  or 
if  the  prisoner  from  the  girl's  state  and  condition  had 
reason  to  think  the  girl  was  consenting,  they  ought  to  ac- 
quit him. 

The  jury  found  the  prisoner  guilty  of  an  attempt  at  rape. 

The  question  for  the  opinion  of  the  Court  of  Criminal  Ap- 
peal was,  whether,  under  the  circumstances,  the  learned 
]udge  ought  to  have  directed  the  jury  to  acquit  the  pris- 
oner. If  so,  the  conviction  was  to  be  quashed,  or  otherwise, 
affirmed. 

No  counsel  appeared  for  the  prisoner. 

Forhes^  for  the  prosecution.  There  was  evidence  to  go  to 
the  jury.  The  case  is  governed  b v  Reg,  v.  Fletcher  (').  The 
second  case  of  Reg.  v.  Fletcher  (*)  is  distinguishable,  for  in 
that  case  the  mental  incapacity  was  much  less  complete. 
In  each  case  the  question  must  be  one  of  degree.  He  also 
cited  Reg.  v.  Barrow  {*) ;  Reg.  v.  Camplin  (*) ;  Reg.  v. 
Lock  (*). 

Kelly,  C.  B.  I  am  clearly  of  opinion  that  the  prisoner 
was  rightly  convicted.  I  think  it  quite  unnecessary  for  us 
to  go  through  the  various  cases  upon  the  subject.  I  en- 
tirelv  concur  in  the  ruling  of  Willes,  J. ,  as  cited  in  Reg.  v. 
Fletcher  (*)  and  with  the  other  judges  who  have  had  to  deal 
with  the  question.  And  consequently  the  prosecutrix  here 
being  incapable  of  expressing  assent  or  dissent,  and  the 
prisoner  having  attempted  to  have  connection  with  her  with- 
out her  consent  the  attempt  of  the  prisoner  was  an  attempt 
at  rape. 

84]  *  As  to  the  second  case  of  Reg.  v.  Fletcher  Q,  all  I  can 
say  is  that  I  can  myself  see  no  solid  distinction  oetween  it 
and  the  earlier  cases.  But,  as  those  who  decided  the  case 
thought  there  was  such  a  distinction,  I  say  nothing  further 
upon  it 

Blackburn,  J.  I  am  of  the  same  opinion.  I  think  the 
rule  laid  down  in  the  first  case  of  Reg.  v.  Fletcher  (*)  was 
quite  right,  and  I  do  not  think  that,  in  the  second  case  of 
the  same  name,  the  court  intended  to  depart  from  it.  In 
every  case  the  question  must  be,  whether  there  is  sufficient 


P)  BeU  Cr.  C,  63  ;  28  L.  J.  (M.C.),  86.        (*)  1  Den.  Cr.  C,  89. 
«)  Law  Rpp.,  1  C.  C,  39.  (*)  Ante,  p.  10. 

)  Law  Rep.,  1  C.  C,  166. 
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evidence  to  support  the  charge,  and  where  mental  inca- 
pacity is  involved  the  question  must  be  one  of  degree.  Now 
m  the  first  case  of  Rep.  v.  Fletcher  (*),  and  in  the  present 
case,  the  degree  of  idiotcy  was  very  great.  In  the  second 
case  it  was  much  slighter.  And  in  that  case  the  question 
reserved  was,  whether  the  judge  ought  to  have  left  the  case 
to  the  jury,  there  being  no  evidence  against  the  prisoner  ex- 
cept the  fact  of  connection  and  the  im  Decile  state  of  the  girl. 
And  what  the  judges  held  was,  that  in  that  case  there  ought 
to  have  been  some  further  evidence.  I  do  not  think  they  at 
all  meant  to  overrule  the  earlier  case,  but  only  to  say  thai 
in  the  particular  case  before  them  they  did  not  think  there 
was  evidence  to  go  to  the  jury.  In  the  present  case  the  evi- 
dence was  much  stronger. 

Lush.  J.  I  am  of  the  same  opinion.  I  do  not  think,  in 
the  second  case  of  Reg.  v.  Flezcher  Q,  it  was  intended  to 
overrule  the  earlier  cases,  but  to  distinguish  them.  If 
there  were  a  real  conflict  of  decision  it  might  be  right  for  us 
to  reserve  this  case  for  the  decision  of  a  larger  number  of 
judges,  but  I  do  not  think  there  is. 

Pollock,  B.,  and  Honyman,  J.,  concurred. 

C(mmcti(m  affirmed. 

Attorneys  for  prosecution :  Clarke  &  Son, 

(»)  Bell  0.  C,  68;  28  L.  J.  (M.C.),  172.        («)  Law  Rep.,  1  0.  C,  89. 

See  Regina  y.  Woodhurst,  6  Eng.  Rep.,    669 ;    Jlegina  v.  WoUasian,  2  Eng.  Rep., 
496;   B^ina   y.  Mayert,  4  Eng.    Rep.,    284;  2  Bish.  Or.  Law,  5th  ed.,  §f  86,  86. 


[Law  Reports,  2  Crown  Cases  ReserYed,  86.] 
NoYember  22,  18Y3. 

*The  Queen  v.  Weaver.  '  [85 

Evidence— Registration  of  Birth — Certified  Copy. 

An  extract  from  a  register  of  births  purporting  to  be  signed  and  certified  by  a 
deputy  superintendent  r^strar,  as  the  person  in  whose  custody  the  register  book  is, 
is  admissiole  in  CYidence  on  its  mere  production. 

Case  stated  by  the  deputy  chairman  of  the  Glamorganshire 
Quarter  Sessions.    ' 

Handy  Weaver  was  tried  at  the  last  Midsummer  quarter 
sessions  for  the  county  of  Glamorgan,  on  an  indictment  for 
unlawfully  and  carnally  knowing  and  abusing  a  girl,  being 
above  the  age  of  ten  years  and  under  the  age  of  twelve  years. 
The  prisoner  was  convicted  upon  sufficient  evidence  in  other 
respects,  but  it  was  objected  by  the  counsel  for  the  prisoner 
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that  the  proof  of  age  was  not  sufficient,  and,  having  some 
doubt,  the  deputy  chairman  respited  the  execution  of  the 
sentence  in  order  to  obtain  the  opinion  of  the  judges. 

A  copy  of  an  entry  in  the  rejgistry  book  of  births  in  the 
registrar's  district  of  Merthyr  Tydvil  Lower,  certified  to  be 
a  true  copjr  by  the  deputy  superintendent  registrar,  with  a 
further  certificate  that  the  said  register  book  was  then  law- 
fully in  his  custody,  was  tendered  by  the  counsel  for  the 
prosecution  and  received  in  evidence.  The  entry  proved 
that  a  child  named  therein,  Jane  Watkins,  was  at  the  date 
of  the  oflFence  alleged  in  the  indictment  of  the  age  of  eleven 
vears  and  eight  months.  This  certified  copy  was  tendered 
by  the  counsel  for  the  prosecution  without  verifying  or 
producing  it  in  the  proper  way,  no  witness  being  in  attend- 
ance to  do  so. 

Elizabeth  Abraham,  the  grandmother  of  the  child  who  was 
the  subject  of  the  indictment,  was  called,  and  spoke  the 
Welsh  language  only.  The  deputy  chairman  directed  the 
sworn  interj)reter  to  fi-anslate  every  word  of  the  certified  copy 
into  Welsh  in  the  hearing  of  the  witness.  She  then  said — 
'*  I  believe  on  my  oath  that  the  child  now  present,  and  known 
as  Jane  Watkins,  is  the  child  named  in  the  certificate  now 
read."  She  also  proved  that  the  said  child  was  the  illegiti- 
mate child  of  Ann  Abraham,  dauojhter  of  the  witness  (now  in 
86]  Australia),  and  of  Benjamin  Watkins;  that  *her  daughter 
Ann  Abraham  now  passed  as  Ann  Watkins ;  that  she  (the 
witness)  was  present  at  the  birth,  but  not  at  the  registration 
of  the  birth  of  her  daughter' s  child,  and  that  the  said  child 
was  baptized  in  the  name  of  Jane  Watkins,  though  her  mother 
was  unmarried  and  was  Ann  Abraham,  and  that  she  did  not 
know  the  precise  age  of  the  child  of  her  own  knowledge,  but 
knew  it  only  by  means  of  the  said  entry. 

The  learned  deputy  chairman  told  the  jury  that  he  thought 
there  was  some  evidence  that  the  girl  Jane  Watkins  named 
in  the  indictment  was  the  Jane  Watkins  named  in  the  regis- 
ter, and  if  they  were  satisfied  as  to  that  point,  then  that  the 
girl  was  within  the  statutable  age,  and  they  must  proceed  to 
find  whether  the  prisoner  had  committed  the  offence  set  forth 
in  the  indictment. 

The  jury  brought  in  a  verdict  of  guilty. 

The  point  reserved  on  which  the  opinion  of  the  Court  of 
Appeal  was  requested  was,  whether  tne  reception  of  the  cer- 
tified copy  of  tlie  register  as  tendered  by  the  counsel  for  the 
prosecution  without  calling  a  witness  to  produce  it,  was  right 
and,  coupled  with  the  evidence  of  the  child's  grandmother, 
was  sufficient  to  support  the  finding  of  the  jury. 
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The  certificate  itself  was  annexed  (see  next  page.) 
Nov.  15.    No  counsel  appeared. 

Cut.  adv.  vuU. 

Nov.  22.  Kelly,  C.B.  Only  two  questions  are  raised  in 
this  case.  The  first  is  whether  there  was  any  evidence  of  the 
identity  of  the  prosecutrix  with  the  child  to  whom  the  certi- 
ficate of  registration  J^urported  to  refer ;  and  there  can  be 
no  doubt  that  there  was  sufficient  evidence. 

The  second  question  is,  whether  the  document  which  pur- 
ported to  be  a  certified  extract  from  a  register  of  births  was 
admissible  in  evidence  on  its  mere  production  by  counsel. 
This  depends  upon  two  things.  First,  under  the  Registra- 
tion Acts  there  can  be  no  doubt  that  the  registers  of  births 
are  public  documents,  admissible  in  evidence  on  their  mere 
production.  And  then,  by  14  &  15  Vict.  c.  99,  s.  14,  "when- 
ever any  book  or  other  document  is  of  such  a  public  nature 
as  to  be  admissible  in  evidence  on  its  mere  production  from 
the  proper  custod  v,  and  no  statute  exists  which  renders  its 
*content8  provable  by  means  of  a  copy,  any  copy  [88 
thereof  or  extract  therefrom  shall  be  admissible  in  evidence 
in  any  court  of  justice,  or  before  any  jjerson  now  or  hereaf- 
ter having  by  law  or  by  consent  of  parties  authority  to  hear, 
receive,  and  examine  evidence,  provided  it  be  proved  to  be 
an  examined  copy  or  extract,  or  provided  it  purport  to  be 
signed  and  certined  as  a  true  copy  or  extract  by  the  officer 
to  whose  custody  the  original  is  intrusted."  The  document 
in  question  comes  precisely  within  the  terms  of  this  section. 

Blackbtjrn,  Lush,  and  Hontman,  JJ.,  and  Pollock,  B., 
concurred. 

Conviction  affi/rmed. 
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[Law  Reports,  2  Crown  Cases  Reserved,  88.] 
November  16, 1878. 

The  Queen  v.  Kitchener. 

LocomoUoe  on  Road— Damage  to  Bridge — County  Bridge — 24  d:  26   VieL  e,  70, 

M.  6,  7,  13. 

By  24  <fe  25  Vict  c.  70,  s.  7 :  "  Where  any  tnmpike  or  other  roads  upon  which 
locomotives  are  nsed  pass  over  any  stream,  or  watercourse,  navigable  river,  canal  or 
railway  by  means  of  any  bridge,  and  such  bridge  shall  be  damaged  by  reason  of  any 
locomotive  passing  over  the  same  or  coming  into  contact  therewith,  none  of  the  pro- 
prietors, undertakers,  directors,  conservators,  trustees,  commissioners,  or  other  per- 
sons interested  in  or  havin?  the  charge  of  such  navigable  river,  canal,  or  railway,  or 
the  tolls  thereof,  or  of  such  bridge,  shall  be  liable  to  repair  any  damage  so  to  be 
occasioned ;  but  every  such  damage  shall  be  forthwith  repaired  to  the  satisfaction 
of  the  proprietors,  undertakers,  directors,  conservators,  trustees,  commissioners,  or 
other  persons  as  aforesaid  respectively  interested  in  or  having  the  charge  of  such 
river,  canal,  or  railway,  or  the  tolls  thereof,  or  of  such  bridge,  by  and  at  the  expense 
of  the  owner  or  the  person  having  the  charge  of  such  locomotive :" 

Ildd^  that  this  section  does  not  apply  to  a  county  bridge. 

Case  stated  by  Cleasby,  B. 

This  case  was  tried  at  the  Bedford  Summer  Assizes. 

The  defendant  was  indicted  for  the  non-repair  of  a  high- 
way wlftch  had  become  impassable  by  reason  of  the  breaking 
in  of  the  bridge  over  which  it  passed,  and  which,  it  was  al- 
leged, the  defendant  was  bound  to  make  good  by  virtue  of 
s.  7  of  the  24  &  25  Vict.  c.  70  {'). 

(^)  By  24  A  26  Vict.  c.  70,  s.  6 :  "  It  Sect.  7.  "  Where  any  turnpike  or  other 
shall  not  be  lawful  for  the  owner  or  dri-  roads  upon  which  locomotives  are  or  here- 
ver  of  any  locomotive  to  drive  it  over  any  after  may  be  used,  pass,  or  are,  or  shall 
suspension  bridge,  nor  over  any  bridge  be,  earned  over  or  across  any  stream  or 
4)n  which  a  conspicuous  notice  }^as  been  watercourse,  navigable  river,  canal  or  rail- 
jilaceil  by  the  authority  of  the  surveyor  way,  by  means  of  any  brid^  or  arch 
or  persons  liable  to  the  repair  of  the  (whether  stationary  or  movable),  and  such 
bridt^e  that  the  bridge  is  insufficient  to  bridge  or  arch,  or  any  of  the  walls,  but- 
carry  weights  beyond  the  ordinary  traffic  tresses,  or  supports  thereof  shall  be  dam- 
of  the  district,  without  previously  obtain-  aged  by  reason  of  any  locomotive,  or  any 
ing  the  consent  of  the  surveyor  of  the  road  wagon  or  carriage,  drawn  or  propelled 
or  bridgemaster  under  whose  charge  such  by  or  together  w^ith  a  locomotive,  passing 
bridge  shall  be  for  the  time  being,  or  of  the  over  the  same  or  coming  into,  contact 
persons  liable  to  ihe  re|>air  of  such  bridge ;  therewith,  none  of  the  proprietor,  under- 
and  in  case  such  owner  of  the  locomotive  takers,  directors,  conservators,  trustees, 
and  surveyor  of  the  road  or  bridge  or  commissioners,  or  other  person  interested 
bridgemaster  shall  differ  in  opinion  as  to  in  or  having  the  charge  of  such  navigable 
the  sufficiency  of  any  bridge  to  sustain  river,  canal  or  railway,  or  the  tolls  there- 
the.  transit  of  the  locomotive,  then  the  of,  or  of  such  bridge  or  arch,  shall  be 
question  shall  be  determined  by  an  officer  liable  to  repair,  or  make  good  any  dam- 
to  be  appointed,  on  ihe  application  of  age  so  to  be  occasioned,  ov  to  make  com- 
either  party  by  one  of  Iler  Majesty's  pensation  to  any  person  for  any  obstmc- 
)>rincipal  secretaries  of  state,  whose  cer-  tion,  interruption  or  delay  which  may 
titicate  of  sufficiency  of  such  bridge  arise  therefrom  to  the  use  of  such  bridge, 
shall  entitle  the  owner  of  the  locomotive  arch,  navigable  river,  canal,  or  railway, 
to  take  the  same  over  such  bri<lge."  but  every  such  damage  shall  be  forthwith 
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89]  *The  indictment  alleged  that  the  highway  was  a  high- 
way for  passengers,  and  carriages,  and  locomatives,  and  was 
carried  over  a  watercourse  by  means  of  a  bridge,  and  that 
90]  the  bridge  and  the  *walls  and  supports  thereof  were  bro- 
ken in  by  reason  of  a  locomotive  of  the  defendant  passing  over 
and  coming  in  contact  with  the  same,  and  that  the  defen- 
dant, though  requested  to  do  so,  and  though  a  reasonable 
time  had  elapsed,  had  not  repaired  the  damage  done  to  the 
bridge,  and  so  the  highway  could  not  be  used  by  the  public 
with  safety. 

It  was  proved  or  admitted  at  the  trial  that  there  was  a 
highway  for  passengers,  carts,  and  carriages  leading  from 
Biggleswade  to  Broom,  in  the  county  of  Bedford,  and  that 
it  passed  over  a  stream  or  watercourse  called  "  Rook's  Hole" 
by  means  of  a  bridge  which  was  sufficiently  strong  for  ordi- 
nary traffic. 

2.  That  the  defendant  was  the  owner  of  a  locomotive  trac- 
tion engine  weighing  about  ten  tons,  and  that  on  the  11th  of 
February  the  engine,  in  passing  over  the  bridge,  broke  in 
the  part  over  which  it  passed,  and  fell  through  into  the  water ; 
and  that  in  consequence  the  highway  became  unsafe  for  or- 
dinary traffic. 

3.  That  the  bridge  was  formed  of  iron  girders  fastened  in 
the  brickwork  on  each  side,  and  was  repairable  by  the 
county. 

4.  That  one  of  the  outside  girders  was  cracked  and  de- 
fective, and  that  the  attention  of  the  county  surveyor  had 

repaired  to  the  satisfaction  of  the  pro-  or  used  the  same,  all  losses  and  expenses 

pneiorM,  undertakers,  directors,  coiiserv-  which  they  or  any  of  them  may  sustain 

ators,   trustees,  comraissioners,  or  other  or  incur  i)y  reason  of  any  such  obstruc- 

pereons   as  aforesaid,  respectively  inter-  tion,  interruption   or  delay,  such   losses 

ested  in  or  havini;   the  charge  of  such  and  expenses  to  be  recoverable  by  action 

river,  canal  or  railway,  or  the  tolls  thereof,  at  law,  which  action,  in  case  of  such  pro- 

or  of  such  bridge  or  arch  by  and  at  the  prietors,  undertakers,  directors,  conserv 

expense  of  the  owner  or  owners,  or  the  ators,  trustees,  commissioners,  or  other 

person  or  persons  having  the  charge  of  persons  so  interested  as  aforesaid,  may  be 

such  locomotive  at  the  time  of  the  hap-  brought  in  the  name  or  names  of  their 

pening  of  such  damage ;    and  all   such  agent  or  agents,  clerk  or  clerks  for  the 

owner  and  owners,  pei'son  and   |>er80MS,  tinie  being,  or  by  any  person. or  persons 

having  the  char8;e  of  such  locomotive  as  legally  authorized  to  act  in  their  behalf 
aforesaid  shall  also  be  liable,  both  jointly         Sect.  13.  "Nothing   in    this    act  con- 

and  severally   to  reimburse    and   make  tained  shall  auihorize  any  person  to  use 

good  as  well   to   the   proprietor,   under-  upon   a   highway    a  locomotive    engine 

taker,   directors,   conservators,   trustees,  which  shall  be  so  constrncted  or  used  as 

commissioners,  and  other  persons  inter-  to  cause  a  public  or  piivate  nuisance,  and 

ested  in,  or  having  the  charge  of,  any  such  every  huch  person  so  using  such  engine 

navigable  river,  canal  or  railway,  or  the  shall,  notwithstanding  thi:*  act,  be  liable 

tolls  thereof,  or  of  such  bridge  or  arch,  to  an  indictment  or  at'tion,  hs  the  case 

as  to  all  persons  navigating  on  or  using,  may  be,  for  such   u.ne  where,  but  for  the 

or  who  but  for  such  obstruction,  inierrup-  pasr^ing  of  this  act,  such  indictment  or 

tion,  or  delay,  would  have  navigated  on  action  could  be  maintained.*' 
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been  called  to  this  two  years  ago,  but  nothing  was  done  to 
repair  it  because  the  bridge  was  safe  for  ordinary  traffic,  and 
the  defective  girder  was  an  outside  one,  and  that  traffic  was 
not  immediately  over  it,  and  the  surveyor  did  not  know  that 
the  road  was  used  by  traction  engines, 

6.  That  the  bridge  was  broken  in  the  middle,  and  it  did 
not  appear  to  be  attributable  to  the  defective  girder. 

6.  That  no  notice  had  been  put  up  to  prevent  the  road 
being  used  by  locomotives,  and  that  the  locomotive  of  the 
defendant  complied  with  the  requirements  of  the  statutes  28 
&  29  Vict.  c.  83. 

*7.  That  the  defendant  had  been  requested  to  repair  the  [91 
bridge  and  road,  and  that  a  sufficient  time  for  doing  so  had 
elapsed. 

It  was  contended  on  behalf  of  the  defendant  that  he  could 
not  be  convicted. 

First.  Because  the  facts  do  not  show  an  indictable  offence. 

Secondly.  Because  no  notice  had  been  given  under  the 
statute  to  prevent  the  road  being  used  by  locomotives. 

Thirdly.  Because  no  injury  was  done  to  the  bridge  by  the 
locomotive  striking  against  the  piers  or  any  other  part  of  it, 
or  any  damage  by  the  mode  of  propelling  it. 

Fourthly.  Because,  as  the  locomotive  was  lawfully  using 
the  road  and  the  bridee  broken  in  from  its  weakness  to  sup- 
port it,  the  bridge  comd  not  properly  be  said  to  be  damaged 
Dy  the  use  of  the  locomotive,  out  by  reason  of  its  own 
unfitness. 

The  learned  judge  overruled  all  the  objections,  and  di- 
rected the  jury  that  if  the  road  and  bridge  were  in  a  fit  state 
for  ordinary  traffic  a  person  using  a  locomotive  upon  it  did 
so  at  his  peril,  and  if  the  bridge  was  broken  in  from  being 
unable  to  bear  the  weight  of  the  locomotive  passing  over  it, 
the  defendant  was  responsible. 

The  jury  found  the  prisoner  guilty,  and  he  was  let  out  on 
bail  and  the  judgment  respited. 

If  the  learned  judge's  direction  was  wrong  the  conviction 
was  to  be  quashed,  3  othetwise,  to  stand. 

Merewet/ieTj  for  the  prisoner.  The  bridge  in  this  case  is  a 
county  bridge ;  and  s.  7  of  24  &  26  Vict.  c.  70,  under  which 
the  indictment  is  fi-amed,  has  no  application  to  such  a  bridge. 
The  whole  of  that  section  must  be  read  together ;  and  it  refers 
only  to  proprietary  bridges — bridges  vested  in  the  particular 
classes  of  persons  mentioned  in  the  latter  part  of  the  section, 
or  "other  persons  interested"  of  a  similar  kind.  This  can- 
not include  the  inhabitants  of  the  county.  County  bridges 
7  Eng.  Rep.]  42 
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are  protected  by  s.  6,  by  means  of  the  notice  which  that  sec- 
tion authorizes.  In  that  section  the  surveyor  is  particularly 
mentioned,  while  in  s.  7  he  is  not.  He  also  cited  43  Geo. 
c.  59,  s.  4,  and  28  &  29  Vict.  c.  83,  s.  9. 

Oraham  {Byles  with  him),  for  the  prosecution.  The  pre- 
amble of  the  act  which  refers  to  "turnpike  and  other  roads," 
92]  shows  *that  it  was  intended  to  have  the  widest  applica- 
tion, and  s.  7  begins  with  the  same  words,  and  its  terms  are 
wide  enough  to  cover  such  a  bridge  as  this.  The  countv  sur- 
veyor is  a  person  ''interested  in  or  having  the  charge  of"  the 
bridge.  And  the  county  is  included  under  the  same  words. 
He  cited  Hex  v.  Egerly{^\  Com.  Dig.,  tit.  Chemin,  83;  1 
Burns'  Justice,  p.  576. 

Merewether^  was  not  called  upon  to  reply. 

Kelly,  C.B.  This  conviction  cannot  be  sustained.  The 
bridge  in  question  is  not  a  bridge  within  the  meaning  of  s.  7, 
and  the  inhabitants  of  the  county  are  not  "persons  inter- 
ested" in  the  sense  intended  by  that  section.  This  is  a 
county  bridge ;  and  county  bridges  are  provided  for  by  ss.  6 
and  13,  which,  together  with  the  law  previously  in  force, 
sufficiently  meet  any  danger  which  might  arise  from  the  use 
of  locomotives  on  such  bridges.  By  s.  6,  locomotives  are 
forbidden  to  pass  over  suspension  bridges  at  all,  and  over 
any  other  briage  "on  which  a  conspicuous  notice  has  been 
placed,  by  the  authority  of  the  surveyor  or  persons  liable  to 
the  repair  of  the  bridge,  that  the  bridge  is  insufficient  to  carry 
weights  beyond  the  ordinary  traffic  of  the  district,  without 
previously  obtaining  the  consent  of  the  survevor  of  the  road 
or  bridgemaster,  under  whose  charge  such  bridge  shall  be 
for  the  time  being,  or  of  the  persons  liable  to  the  repair  of 
such  bridge."  And  s.  13  reserves  all  powers  of  indictment 
and  rights  of  action  where  the  use  of  the  locomotive  is  such 
as  to  amount  to  a  nuisance.  In  the  present  case  the  bridge 
was  not  a  suspension  bridge  ;  no  notice  under  s.  6  was  given, 
and  there  is  no  question  of  nuisance. 

The  case  then  depends  entirely  upon  s.  7.  And  the  op- 
eration of  that  section  seems  to  me  to  be  limited  to  bridges 
of  a  particular  description,  that  is  to  say,  bridges  which 
themselves  are,  or  pass  over  canals  or  the  like  which  are, 
vested  in  what  I  may  call  private  persons,  who  would  be 
prejudiced  by  damage  to  the  bridge.  It  is  not  intended  for 
the  protection  of  persons  entitled  to  the  use  of  it,  and  who 
can  suflFer  no  other  damage  by  its  non-repair  than  the  in- 
ability to  use  it.  What  the  section  savs  is,  that  when  a 
locomotive  injures  a  bridge,  "none  of  tne  proprietors,  un- 

O  8  Salk.,  183. 
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dertakers,  directors,  conservators,  trustees,  or  other  persons 
interested  in  or  having  *the  charge  of  such  navigable  [93 
river  or  of  such  bridge,  shall  be  liable  to  repair  any  damage 
so  occasioned,  but  every  such  damage  shall  be  repaired  to 
the  satisfaction  of  the  proprietors,  undertakers,  directors, 
conservators,  trustees,  commissioners,  or  other  persons  as 
aforesaid,  respectively  interested  in,  or  having  the  charge 
of,"  such  river  or  bridge,  by  the  owners  of  the  locomotive. 
Surely,  if  this  were  intended  to  apply  to  county  bridges, 
county  would  have  been  mentioned  first  of  all.  But  as  it  is, 
the  section  is  clearly  limited  to  bridges  which  are  the  prop- 
erty of,  or  which  pass  over  canals  and  the  like  which  are 
the  property  of,  persons  similar  to  those  enumerated,  the 
rights  of  the  pubuc  being  protected  by  ss.  6  and  13. 

Blaokbukn,  J.  I  am  of  the  same  opinion.  At  common 
law,  highways  are  repairable  by  the  parish  or  hundred,  in- 
cluding bridges  over  small  streams ;  while  those  over  large 
streams  are  repairable  by  the  county.  Cases  mav  arise 
where,  under  acts  of  Parliament  authorizing  the  making  of 
bridges,  the  makers  may  be  liable  for  their  repair,  as  in  the 
case  of  the  Bedford  Level :  Heg,  v.  JSlp  ('),  but  the  hundred 
is  not  thereby  relieved.  So  it  is  with  turnpike  roads :  the 
trustees  are  liable ;  but  so  is  the  parish.  So  in  many  cases 
a  railway  company  may  be  liable,  and  some  one  else  like- 
wise. Tnen  s.  7  says  that  when  a  bridge  is  injured  by  a 
locomotive,  "  none  of  the  projjrietors,  undertakers,  directors, 
conservators,  trustees,  commissioners,  or  other  persons  in- 
terested in  or  having  the  charge  of,"  the  river  or  the  bridge, 
shall  be  bound  to  make  good  the  damage  done.  Now  what 
class  of  persons  does  that  refer  to  ?  I  think  to  such  persons 
as  the  trustees  I  have  spoken  of.  It  says  that  they  shall  be 
relieved  from  liability  to  repair.  But  it  cannot  be  meant  to 
relieve  the  parish  or  county  so  that  the  bridge  shall  remain 
in  ruins  to  the  detriment  of  the  public.  If  any  such  thine 
were  meant,  the  act  would  have  said,  '^  those  who  would 
otherwise  be  bound  to  repair  shall  not  be  liable."  But  all 
that  is  meant,  I  think,  is  that  where  there  is  a  bodv  of  per- 
sons liable  to  repair  in  case  of  the  general  public,  they  snail 
be  relieved.  If  the  act  had  simply  said  tnat  the  owners  of 
locomotives  should  make  good  all  damages  without  qualifi- 
cation, that  might  have  been  sufficient  to  support  this 
*indictment.  But  they  are  only  to  do  so  "  to  the  satisf  ac-  [94 
tion"  of  the  particular  classes  of  persons  I  have  referred  to. 
If  there  be  any  remedy,  therefore,  it  is  by  action,  or  by  pro- 

(»)  16  a  B.,  287;  19  L.  J.  (M.C.),  223. 
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ceedings  under  43  Gteo.  3,  c.  59,  or  by  mandamus,  not  by 
indictment  under  s.  7  of  the  act  now  in  question. 

Lush  and  Honyman,  JJ.,  and  Pollock,  B.,  concurred. 

Conviction  quashed. 

Attorneys  for  prosecution :    Young ^  Maples^  &  Co.^  for 
T.  W.  Pearse,  Bedford. 

Attorney  for  prisoner :  O.  jBT.  K.  Fisher. 


[Law  Reports,  2  Crowif  Cases  Reserved,  94.] 
November  16,  1878. 

The  Queen  v.  Christian. 

Agenl — Misappropriation  of  Money — Direction  in  Writing — 24  <fc  26  VtcL  e.  96,  t.  75. 

The  prisoner,  a  stock  and  share  dealer,  was  employed  by  the  prosecutrix  to  pur- 
chase secnrities  for  her.  He  bought  in  his  own  name,  and  received  money  from  her 
from  time  to  time  to  cover  the  amounts  he  had  paid  or  had  to  pay  for  the  securities. 
Such  payments  were  not  made  against  any  particular  item,  but  in  checks  for  round 
sums.  On  one  occasion  he  wrote  to  her,  "  i  inclose  a  contract  note  for  £800,  J.  bonds, 
at  112,  £386;"  and  the  contract  note  ran,  "Sold  to  Mrs.  S.  (the  prosecutrix)  £S00 
J.  at  112,  £386"  and  was  signed  by  the  prisoner.  The  prosecutrix  wrote  in  reply: 
"  I  have  just  received  your  note  and  contract  note  for  three  J.  shares,  and  inclose  a 
check  for  £336  in  payment."  The  prisoner  never  paid  for  the  bonds,  but  in  viola- 
tion of  good  faith  appropriated  to  his  own  use  the  proceeds  of  the  check: 

ffddf  that  the  letter  of  the  prosecutrix  was  a  direction  in  writing  to  apply  the  pro- 
ceeds of  the  check  to  pay  for  the  bonds,  if  they  had  still  to  be  pud  for,  within  the 
meaning  of  24  <k  26  Yicti  c.  96,  s.  75 ;  and  that  the  prisoner  was  rightiiy  convicted 
of  a  misdemeanor  under  that  section. 

Case  stated  by  Honyman,  J. 

The  prisoner  was  tried  at  the  October  sessions  of  the  Cen- 
tral Criminal  Court,  1873,  for  converting  to  his  own  use  or 
benefit  the  proceeds  of  a  check  for  £336,  with  which  he  had 
been  intrusted  as  the  agent  of  one  Mary  Ann  Spooner,  con- 
trary to  the  statute  24  &  26  Vict.  c.  96,  s.  75  {'). 
95]  *The  prisoner  was  a  stock  and  share  dealer,  carrying 
on  business  at  11  Royal  Exchange.  In  the  year  1872  a 
Mrs.  Spooner,  a  widow,  was  introduced  to  the  prisoner,  and 
the  prisoner  oflFered  to  make  any  investments  for  her  that  she 
might  wish,  and  told  her  that  out  of  respect  for  her  late 

Q)  "By  24  &  25  Vict.  c.  96,  s.  75 ;  Ispeciiied  in  such  direction,  shall,  in  vio- 
"Whosoeyer  having  been  intrusted,  either  lation  of  good  faith,  and  contrary  to  the 
solely,  or  jointly  with  any  other  person,  terms  of  such  direction,  in  anywise  con- 
ns a  banker,  merchant,  broker,  attorney,  vert  to  his  own  use  or  benefit,  or  the  use 
or  otlier  agent,  with  any  money  or  secu-  or  benefit  of  any  person  other  than  the 
rity  for  the  payment  of  money,  with  any  person  by  whom  he  shall  have  been  so 
direction  in  writing  to  apply,  pay,  or  intrusted,  such  money,  'security  or  pro- 
deliver  such  mone)^  or  security,  or  any  ceeds,  or  any  part  thereof  respectively, 
part  thereof  respectively,  or  the  proceeds,  ....  shall  be  guilty  of  a  misoemeanor. 
or  any  part  of  the  proceeds,  of  such  secu-  •....** 
rity,  for  any  purpose,  or  to  any  person 
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husband  he  would  not  make  her  anv  charge  for  so  doing. 
Between  this  time  and  the  Ist  November,  1872,  the  prisoner 
purchased  for  her  at  different  times  a  variety  of  securities, 
amounting  in  the  whole  to  £1,326  17^.  6d.,  for  doing  which 
he  made  no  charge ;  and  on  the  other  hand,  Mrs.  Spooner 
from  time  to  time  made  payments  to  the  prisoner,  amount- 
ing in  the  whole  to  £1,886  2^.  6eZ.,  such  ;^ayments  not  being 
made  specifically  against  any  particular  item,  but  in  checks 
for  round  sums. 

On  the  12th  November,  1872,  the  prisoner  made  the  follow- 
ing suggestion  to  Mrs.  Spooner : 

"11  Royal  Exchange,  London,  E.C., 
"November  12th,  1872. 
"Amended  Scheme  of  Investment. 
"Argentine,  6  per  cent.  Price  (say),  97  (2  bonds)  £194 

"Austrian  Silver  Rentes,  5  per  cent. 
"Chilian,  6  per  cent. 
"Chilian,  7  per  cent. 
"Japanese,  9  per  cent. 
"United  States,  6/20,  6  per  cent 


"Producing  £89  per  annum. 

"Dear  Madam, — ^The  above  is  an  amended  scheme  of  in- 
vestment, which  I  trust  you  will  find  in  accordance  vrith 
your  wishes. 

"  No  doubt  it  will  be  better  to  take  advantage  of  present 
lower  quotations,  wherever  prices  have  been  affected  oy  late 
events,  and  *I  will  proceed  to  act  immediately  on  receiv-  [96 
ing  your  instructions  to  that  effect. 

"I  remain,  dear  madam,  yours  truly, 

"Mrs.  Spooner,  &c.,  &c.,  &c."  "Y.  Christian. 

Mrs.  Spooner  assented  to  this,  and  on  the  14th  November, 
1872,  the  prisoner  purchased  on  her  account,  but  in  his  own 
name,  from  one  Wrenn,  a  jobber  on  the  Stock  Exchange, 
the  three  sets  of  securities  mentioned  in  the  contract  note  of 
the  14th  November,  1872,  hereinafter  set  out,  and  sent  to 
Mrs.  Spooner  the  following  letter  and  contract  note. 

"11  Royal  Exchange,  London,  E.C., 

November  14th,  1872. 
"Dear  Madam, — ^I  have  much  pleasure  in  inclosing  con- 
tract note  for 

"£200  Argentine        68  @  96 
"  £200  Austrian  Sil.        @  65i 
"$2,500,  5/20,  1867  @  93i 


"    67  2  ' 

'     134 

"   103  2   ' 

'  •  206 

"   108  1   ' 

*     108 

"   111  2  ' 

'     222 

«    93  5   ' 

'     466 

£1,829 
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which  I  have  eveiy  reason  to  believe  will  pay  you  very  well, 
taking  into  consiaeration  their  stability.  I  hope  to  get  the 
Japanese  to-morrow.  Railways — Great  Nortnem,  Great 
Western,  and  Caledonian— are  all  expected  to  give  good 
dividends,  and  I  think  you  will  do  well  to  procure  a  few. 
The  markets  are  on  the  rise  in  consequence  oi  the  bank  rate 
not  having  been  altered. 

''  I  beg  to  remain,  dear  madam,  yours  most  obediently, 
"Mrs.  Spooner."  (Signed)         "Y.  Christian. 

"London,  November  14th,  1872. 
"  Sold  to  Mrs.  Spooner,  £     s.   d. 

"  £200  Argentine,  1868  @  96  net  192  0  0 
"  £200  Austrian  Silver  @  65 J  "  131  0  0 
"2,600  doL,  5/20,  1867  @  93J  "    525  18    9 

£848  18    9 


"  Stock  and  Share  Dealer, 

"11  Royal  Exchange,  B.C.  "T.  Chr 

"  Bankers — ^Bank  of  England." 

97]  *The  prices  mentioned  in  this  note  were  the  same  as 
those  agreed  between  the  prisoner  and  the  vendor  of  the  bonds, 
&c.  The  prisoner  did  not  disclose  his  principal,  but  said  he 
was  buving  for  a  widow  lady. 

On  the  15th  November,  1872,  Mrs.  Spooner  sent  to  the 
prisoner  the  following  statement  of  account  between  herself 
and  the  prisoner : 

Statement  or  Acooxnrt. 

£  £      9.   d.  £    9,   d, 

Feb.      8       200    New  South  Wales  Govt  Stk. 

@104f  .        .      209    5    0 

200    Victoria  %%  Gov.  Stk.  @  114f      228  15    0 
April  10        26    Western  Gas  (A.  B.  or  C.)  @ 

171 448  16    0 

"  Y    Imperial  Gas  (£1 2i  issue)  £10 

pd.  @  4  pm.  .        .        98    0    0 

"  8    Renter's  Tel.  @  Hi,  Stamp 

Fee 90  10    0 

"    11         18    Imperial  Gas  (£l2i  issue)  £10 

pcL  @  4  pm.      .    •    .        .       182    0    0 
"  Stemp  and  Fee       .        .        .  12    6 

7  Imp.  Gas, 
Ap.  10th  .        .        .  0  12    6 

25  Western 
Gas,  Ap.  10th   ...276 
"     22  6     Imperial  Gas  @  14         .         .         70    0    0 

Stamp  and  Fee         .        .  0  10    0 
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Not.  14      200    Argentine,  1868,  @  96 
'<  200    Austrian  Silver  @  65| 

$2,500    5/20,  1867,  @  98i   . 


4« 


Feb.  8 
AprU  10 
April  11 
AprU  18 
April  28 


By  check 

do. 
do. 
do. 


£        9. 

d. 

£ 

«. 

d. 

192  0 

0 

181  0 

0 

625  18 

9 

2,175  16 

3 

500 

0 

0 

600 

0 

0 

« 

100 

0 

0 

186 

0 

0 

600 

0 

0 

Balance   . 


1,886    2    6 
282  13     9 


2,175  16     8 

accompanied  by  the  following  letter : 

"2  Pemberton  Terrace,  St.  John's  Park, 

'^NoV.  16th,  1872. 
"My  dear  Sir, — I  inclose  a  statement  of  account  with  a 
check  *for  the  balance,  which  I  hope  you  will  find  cor-  [98 
rect.  When  I  know  the  amount  of  the  Japanese,  I  will 
immediately  forward  you  a  check  for  the  same.  With  my 
best  thanks  for  all  your  kindness, 

"  I  am,  yours  faithfully, 
"  T.  Christian,  Esq."  (Signed)      '*  M.  A.  Spooner. 

And  also  by  a  check  for  £289  13^.  9^.,  payable  to  the  pris- 
oner or  order,  and  the  prisoner,  on  the  16th  November, 
acknowledged  the  receipt  of  the  check  and  account,  and 
obtained  payment  of  the  former. 

On  the  27th  of  November,  1872,  the  prisoner  wrote  the 
following  letter  to  Mrs.  Spooner : 


Y.  Christian, 

Stock  and  Share  Dealer. 

Bankers, — 

Bank  of  England. 


"11  Royal  Exchange, 

''London,  E.G. 
"  November  27th,  1872. 


"  Dear  Madam, — I  inclose  a  contract  note  for  £300  Japan- 
ese Bonds,  at  112— £336. 

"This  £300  was  offered  to  me  in  one  lot,  and  I  thought 
myself  fortunate  in  securing  them  for  you,  and  had  no 
doubt  of  your  ratifying  what  I  have  done.  These  Japanese 
securities  are  really  a  first-rate  investment ;  and  will  pay  8 
per  cent.  I  have  got  them  at  the  lowest  price  of  the  day, 
and  indeed  my  apparent  dilatoriness  in  the  matter  has  been 
caused  solely  by  my  anxiety  to  get  them  cheaper  if  I  could. 

"Yours  truly, 

"Mrs.  Spooner,  &c.,  &c.        (Signed)       "  i.  Christian. 

jjjid  inclosed  it  in  the  following  contract  note  : 
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"London,  27th  Nov.,  1872. 
'  Sold  to  Mrs.  M.  A.  Spooner,  £     s.    d. 

£300  Japanese  @  112        .        .        .    836    0    0 

"  Stock  and  Share  Dealer, 
''11  Hoyal  Exchange,  E.G.  "  T.  Chr 

''Bankers — ^Bank  of  England." 

The  prisoner  had  on  the  same  day  bought  in  his  own 
name,  irom  Mr.  Wrenn,  three  Japanese  bonds  at  112. 
99]    *It  was  not  tnie  that  the  £300  was  offered  to  the  prisoner 
in  one  lot;   but  the  prisoner  asked  Mr.  Wrenn  for  three 
bonds. 

On  the  same  day  Mrs.  Spooner  sent  to  the  prisoner  the  fol- 
lowing letter : 

"2,  Pemberton  Terrace,  St.  John's  Park, 

"Nov.  27,  1872. 

"My  dear  Sir, — ^I  have  just  received  your  note  and  con- 
tract note  for  three  Japan  shares,  and  inclose  a  check  for 
JE336  in  pajnnent. 

"I  am  much  obliged  to  you,  and  perfectly  satisfied  that 
.  you  have  purchased  the  three  shares  for  me. 

"My  son,  Frank,  will  be  the  bearer  of  this,  and  I  shall 
feel  obliged  if  you  wUl  kindly  give  him  anv  information  you 
can  about  the  'Nicholas  Railway,'  and  tne  'Share  Invest- 
ment Trust.' 

"Again  thanking  you  in  haste, 

"Believe  me,  yours  faithfully, 
(Signed)        "M.  A.  Spooner." 

and  also  a  check  for  £336,  payable  to  the  prisoner  or  order, 
and  the  prisoner  received  and  indorsed  the  check,  and  re- 
,ceived  the  proceeds  thereof.  ' 

On  the  29th  of  November,  1872,  the  prisoner  wrote  the  fol- 
lowing letter  to  Mrs.  Spooner : 


Y.  Christian, 

Stock  and  Share  Dealer. 

Bankers, — 

BaDk  of  Eugland. 


"11,  Royal  Exchange, 
"London,  E.G. 
"  November  29th,  1872. 


"Dear  Madam, — I  have  to  acknowledge  the  receipt  of 
your  check  for  £336,  value  for  three  Japanese  bonds,  which 
I  shall  have  the  pleasure  to  forward  you  immediately  on 
their  being  delivered.  I  now  inclose  two  £100  Argentine 
bonds,  of  the  Six  per  Cent.  Loan  of  1868,  Nos.  B  12,309,  and 
1672  ;  and  two  bonds  for  1,000  florins  each,  of  the  Austrian 
Currency  Loan,  Nos.  496,402  and  495,403. 
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"With  reference  to  the  latter  portion  of  your  note,  I  will 
at  once  say,  I  do  not  recommend  either  the  Nicholas  Rail- 
way, or  the  *Share  Investment  Tni^t.  But  turning  [IQO 
the  matter  over,  I  consider  for  safety  and  profit,  a  sum  laid 
out  on  Great  Western  or  North  iJondon  Railway  Shares 
will  do  good.  For  that  purpose,  however,  we  must  watch 
the  market,  and  take  advantage  of  a  dav  or  week  when 

r rices  have  declined.    But  of  course  I  shall  do  nothing  till 
have  your  sanction  for  proceeding. 

"Yours  truly, 
"Mrs.  Spooner,  &c.  &c.  &c."  f Signed)  "Y.  Christian. 
Mrs.  Spooner  never  received  eitner  the  2,500  United  States 
bonds,  or  the  Japanese,  though  she  repeatedly  applied  to 
the  prisoner  for  tnem ;  and  the  prisoner,  on  one  occasion, 
told  her  that  the  broker  or  jobber  was  in  his  debt,  and  that 
the  broker  or  jobber  knew  that  when  he  delivered  the  bonds, 
the  prisoner  would  deduct  from  the  price  the  amount  of  such 
debt.  On  the  8th  August,  1873,  the  prisoner  offered  Mrs. 
Spooner  a  composition,  and  informed  her  he  was  filing  a 

getition  for  liquidation.  Ultimately,  the  United  States 
onds  and  the  Japanese  bonds,  having  been  carried  over 
from  time  to  time,  by  order  of  the  prisoner,  without  the 
knowledge  of  Mrs.  Spooner,  were  sold  by  the  orders  of  the 
prisoner. 

The  prisoner  never  paid  the  person  from  whom  he  bought 
the  United  States  and  Japanese  bonds  for  the  same,  and  the 
checks  for  JE289  13^.  9d,  and  £336  were  paid  into  the  prison- 
er's  account,  and  the  proceeds  of  such  checks  applied  by 
the  prisoner  to  his  own  purposes. 

At  the  close  of  the  case  for  the  prosecution,  it  was  sub- 
mitted on  behalf  of  the  prisoner,  that  Mrs.  Spooner' s  letter 
of  the  27th  November,  1872,  did  not  constitute  a  sufficient 
direction  in  writing  to  apply,  pay,  or  deliver  the  check  or 
its  proceeds  for  any  purpose  or  to  any  person  specified  in 
sucn  direction  within  the  meaning  of  the  statute. 

The  learned  judge  left  the  case  to  the  jury,  but  reserved 
the  aforesaid  question  for  the  opinion  of  the  Court  of  Crim- 
inal Appeal. 

The  jury  found  the  prisoner  guilty. 

The  qriestion  for  the  opinion  of  the  Court  of  Criminal  Ap- 
peal was,  whether  Mrs.  Spooner' s  letter  of  the  27th  Novem- 
Der,  1872,  coupled  with  the  prisoner's  letter  of  that  date, 
and*  the  contract  *note  for  the  Japanese  bonds,  was,  [101 
under  all  the  circumstances  of  the  case,  a  sufficient  direction 
in  writing  within  the  statute. 

Metcalfe^  Q.C.  {Collins  with  him),  for  the  prisoner.  The 
7  Eng.  Rep.]  43 
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section  under  which  the  prisoner  was  indicted  was  passed 
originally  to  meet  the  case  of  Rex  v.  Walsh  (*).  And  it  ap- 
plies only  to  a  case  in  which  there  is  a  direction  to  apply  the 
security  itself,  or  the  specific  moneys  received  as  its  pro- 
ceeds, in  a  particular  way.  But  here  the  course  of  dealing 
between  the  parties  shows  that  the  prisoner  was  at  liberty  to 
pay  any  check  received  from  the  prosecutrix  into  his  own 
bankers.  The  check  was  in  fact  sent  to  him  to  indemnify 
him  for  any  payment  he  had  made,  or  had  rendered  himself 
liable  to  mate,  for  the  prosecutrix.  This  is  the  natural 
meaning  of  the  words  "in  payment."  He  also  cited  Reg.  v. 
OoMen. 

Meade,  for  the  prosecution  was  not  called  upon. 

Kelly,  C.B.  By  the  terms  of  the  statute,  ''whosoever 
having  been  intrusted,  as  a  banker,  merchant,  broker,  at- 
torney, or  other  agent,  with  any  money,  or  security  for  the 
payment  of  money,  with  any  direction  in  writing  to  apply, 
pay,  or  deliver  such  money  or  security,  or  any  part  thereof, 
or  the  proceeds,  or  any  part  of  the  proceeds  oi  such  security 
for  any  purpose,  or  to  any  person  specified  in  such  direc- 
tion, shall  in  violation  of  good  faith,  and  contrary  to  the 
terms  of  such  direction,  convert  to  his  own  use  such  money, 
security,  or  proceeds,  or  any  part  thereof,"  is  guilty  of  a 
misdemeanor.  And  the  only  q[uestion  in  the  present  case  is, 
whether  the  instructions  contained  in  the  prosecutrix's  letter 
of  the  27th  November  were  a  "direction"  within  the  mean- 
ing of  the  act,  and  if  so,  what  the  meaning  of  the  direction 
was.  In  my  opinion,  that  letter,  when  fairly  construed, 
does  amount  to  a  direction,  and  such  a  direction  that  the 
prisoner  may  rightly  be  said  to  have  converted  the  proceeds 
of  the  check  to  his  own  use,  contrary  to  its  terms. 

The  prisoner  had  been  in  the  habit  of  purchasing  securi- 
ties for  the  prosecutrix,  and  receiving  checks  from  her  in 
102]  respect  of  them.  *It  does  not  veiy  clearly  appear 
whether  in  all  instances  he  purchased  in  his  own  name,  nor 
is  it  very  material.  Then,  in  his  letter  to  her  of  the  27th 
November,  he  says:  "I  inclose  a  contract  note  for  £300 
Japanese  bonds,  at  112,  £336."  And  the  contract  note  in- 
closed was  in  this  form:  "Sold  to  Mrs.  W.  A.  Spooner 
£300  Japanese  at  112,  £336,"  and  was  signed  by  the  pris- 
oner. This  contract  note  and  the  letter  in  which  it  was  in- 
closed are  both  ambiguous.  They  might  mean  that  the 
prisoner  had  bought  the  bonds  and  had  got  them,  so  that 
tliere  was  nothing  to  do  but  to  hand  them  over  to  the  prose- 
cutrix on  payment  by  her  of  the  price  ;  and  in  this  case  her 

0)  R  A  R.  Cr.  C,  215.  (*)  2  Mood,  <fe  Rob.,  425. 


Vol.  n.]  MICHAELMAS  TERM,  XXXVII  VICT.  339 

The  Queen  v.  Christian.  1878 

letter  in  reply,  "I  have  just  received  your  note  and  contract 
note  for  three  Japan  shares,  and  inclose  a  check  for  £336  in 
payment.  I  am  perfectly  satisfied  that  you  have  purchased 
the  three  shares  for  me,''^  might  well  mean,  "  Whereas  you 
have  bought  and  paid  for  the  bonds,  you  will  receive  this 
check  in  payment  to  yourself."  But  the  prisoner's  letter 
might  also  mean  that  ne  had  bought  the  bonds  in  his  own 
name,  but  that  they  were  not  yet  handed  over  because  not 
paid  for ;  so  that  it  was  necessary  to  get  money  to  pay  for 
them.  And  if  this  had  been  explicitly  stated,  then  the 
prosecutrix's  letter  in  reply  would  have  meant,  '*I  send 
you  a  check  which  you  will  either  hand  over  to  the  seller  of 
the  bonds,  or  obtain  payment  of  it,  and  hand  the  proceeds 
or  your  own  check  in  lieu  of  them  to  the  seller."  And 
upon  this  view  the  offence  charged  would  clearly  have  been 
committed. 

If,  then,  either  construction  of  the  letter  is  fairly  possible, 
must  we  not  read  it  iii  the  alternative,  as  saying,  "  You  do 
not  state  whether  you  have  paid  for  the  bonds  ;  if  you  have 
done  so,  keep  the  check,  if  not,  then  apply  the  money  in 
payment  to  the  seller,  so  that  you  may  get  the  bonds  and 
hand  them  over  to  me  V '  And  so  reading  the  letter,  and  ap- 
plying it  to  the  state  of  facts  that  really  existed  and  were 
known  to  the  prisoner,  it  became  a  direction  to  apply  the 
check  or  its  proceeds  in  payment  for  the  bonds.  And  the 
prisoner  was  therefore  rigntly  convicted. 

Blackburn,  J.  I  am  of  the  same  opinion.  Before  turn- 
ing to  the  words  of  the  statute,  look  at  the  facts.  The  pris- 
oner being  an  *agent  within  the  meaning  of  the  statute  [103 
(for  as  to  that  no  question  is  reserved),  consents  to  act  on 
the  terms  contained  in  his  first  letter  of  the  12th  November. 
He  accordingly  receives  instructions  to  buy,  and  various  secu- 
rities are  bought.  It  seems  immaterial  to  consider  whether 
any  privity  of  contract  was  established  between  the  prosecu- 
trix and  the  sellers.  There  is  at  any  rate  no  doubt  that  the 
prisoner  must  have  made  himself  personally  liable  to  them. 
And  therefore  he  would  have  a  right,  after  jjaying  for  shares, 
if  he  did  pay,  to  refuse  to  hand  them  over  till  he  was  repaid. 
He  would  also  have  a  right  to  require  cash  beforehand,  so 
as  to  keep  him  out  of  advances.  In  this  state  of  things  he 
writes  his  letter  of  the  27th  November,  and  the  prosecutrix 
her  answer  of  the  same  date.  Now,  looking  at  the  facts,  and 
writing  do>Yn  what  seems  to  have  been  her  meaning  as  to  the 
check,  I  have  no  doubt  as  to  what  it  must  be.  ''Inasmuch 
as  there  is  a  sum  of  £336  which  I  have  to  pay  to  get  the 
Japanese  bonds,  get  the  proceeds  of  tlie  check  in  the  way 


840  CROWN  CASES  EESERVED  [L.  R. 

ms  The  Queen  v.  Christian. 

most  convenient  to  yourself  and  pay  for  the"  bonds."  I 
think  if  the  prisoner  had  handed  over  the  check  itself,  or 
handed  over  the  actual  notes  received  for  it,  he  would  have 
been  within  his  instructions.  I  think  he  would  have  been 
so  also  if  he  had  paid  it  into  his  own  bank  hoTia  fide  for  the 
purpose  of  naeeting  a  check  of  his  own  given  to  the  seller, 
although  a  hundred  things  might  intervene  to  prevent  the 
check  being  actually  met.  I  think,  then,  that  the  prosecu- 
trix' s  letter  was  a  direction  to  apply  the  check  or  its  pro- 
ceeds to  getting  the  bonds  for  her,  free  from  any  lien  or 
claim  on  tne  part  of  the  seller. 

Turning,  then,  to  the  statute,  and  applying  its  words  to 
the  facts  of  the  case,  we  find  that  the  pnsoner  was  an  agent 
and  he  received  a  direction  in  writing  to  ap^ly  the  check  or 
its  proceeds  to  a  certain  purpose.  And  the  jury  have  found 
that  in  violation  of  good  faith,  and  contrary  to  that  direc- 
tion, he  applied  them  to  his  own  use.  I  have  no  doubt, 
therefore,  tnat  he  was  rightly  convicted. 

Lush,  J.  The  only  question  reserved  is,  whether  Mrs. 
Spooner's  letter  of  the  ^th  November,  1872,  coupled  with 
the  prisoner's  letter  of  that  date,  and  the  contract  note  for 
104]  the  Japanese  bonds,  *wa8,  under  all  the  circumstances 
of  the  case,  a  sufficient  direction  in  writing  within  the  stat- 
ute. And  looking  at  the  course  of  dealing  between  the  par- 
ties, I  think  the  natural  meaning  of  the  prosecutrix's  letter 
is,  ^'If  you  have  not  paid  for  tne  bonds,  use  the  check  or 
its  proceeds  to  pay,"  and  therefore  the  prisoner  was  rightly 
convicted. 

Pollock,  B,,  and  Honyman,  J.,  concurred. 

Conviction  affi/rmed: . 

Attorneys  for  prosecution  :   Wilkinson  &  Son. 
Attorney  for  prisoner :  if.  King. 
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[Law  Reports,  8  Probate  and  Divorce,  106.] 
April  28, 1878. 

*Keen  V.  Keen  and  another.  [105 

WUl  hit  or  deriroyed — Question  of  Revocation — JShndenee — AdmmihUiiy  of  Dedara- 

tions  of  ^Testator. 

In  order  to  rebut  the  presumption  of  revocation  arising  from  a  will  which  was  in 
a  testator's  possession  not  being  fonnd  after  his  death,  evidence  was  produced  of 
declarations  by  the  testator  showing  an  intention  to  adhere  to  the  will.  The  court 
held  that  evidence  of  declarations  of  an  iniention  not  to  adhere  to  the  will,  produced 
by  the  opponenta  of  the  will,  was  admissible  to  contradict  the  evidence  of  adherence, 
whatever  might  be  the  form  of  words  in  which  such  intention  was  expressed ;  and 
therefore  that  a  declaration  by  the  testator  that  he  had  burnt  his  will  was  admissible, 
not  as  evidence  of  the  fiict  of  destruction,  but  as  evidence  of  intention. 

The  plaintiflf  propounded  the  draft  of  a  will,  dated  the 
21st  of  October,  1864,  of  William  Keen,  of  183,  Essex  Road, 
Islington,  leather  seller,  who  died  on  the  20th  of  March, 
1872.  The  will  appointed  the  plaintiff,  who  was  his  widow, 
universal  legatee.  *The  defendants,  a  brother  and  [106 
sister  of  the  deceased,  pleaded:  1.  Not  duly  executed. 
2.  That  the  contents  were  not  as  alleged.  3.  Revocation  by 
destruction.  The  cause  was  heard  before  Sir  J.  Hannen, 
without  a  jury,  and  the  only  question  raised  was  that  of  re- 
vocation. The  will  could  not  be  found  after  the  testator' s 
death,  and  evidence  was  produced  on  the  part  of  the  plain- 
tiff for  the  purpose  of  rebutting  the  presumption  of  revoca- 
tion arising  from  its  disappearance.  This  evidence  was  to 
the  effect  mat  the  testator  had  remained  on  good  terms  with 
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the  plaintiff  up  to  the  time  of  his  death,  that  he  had  always 
expressed  a  wish  that  she  should  take  all  his  property  after 
his  death,  and  that  a  few  months  before  his  death  he  had 
spoken  of  the  will  as  being  then  in  existence.  Evidence  was 
produced  on  the  part  of  Uie  defendants  for  the  purpose  of 
showing  that  during  the  latter  part  of  his  life  he  was  on  bad 
terms  with  the  plaintiff,  and  made  repeated  complaints  re- 
specting her  conduct  to  him.  There  was  also  evidence  of 
declarations  by  the  testator  that  he  did  hot  intend  to  leave 
his  property  to  her,  and  that  he  had  destroyed  his  will  by 
burning  it. 

Dr,  Swahey^  for  the  plaintiff,  objected  to  the  admission  of 
the  declarations  as  to  tne  destruction  of  the  will,  on  the  au- 
thority of  Shallcross  v.  Palmer  {'),  and  Staines  v.  Stewart 
and  Jones  ('). 

Searle  {Jacques  with  him),  for  the  defendants,  relied  on 
Whiteley  v.  iCing{*).  But,  independently  of  the  authori- 
ties cited,  the  declarations  of  the  testator  are  admissible  in 
this  case,  not  as  evidence  of  the  fact  but  as  evidence  of  inten- 
tion, to  contradict  the  evidence  of  intention  produced  by  the 
plaintiff.  If  the  plaintiff  is  at  liberty  to  produce  evidence 
of  the  deceased's  intention  to  adhere  to  the  will,  it  must  be 
competent  to  the  defendant  to  produce  evidence  of  his  inten- 
tion not  to  adhere  to  it,  and  a  declaration  that  he  has  burnt 
it  is  clearly  evidence  of  such  intention. 

The  cases  of  Johnson  v.  Ijyford  (*),  Bromn  v.  Brown  (*), 
Sutton  V.  Sadler  (•),  were  also  referred  to. 

Sir  J.  Hannen.  I  entertain  no  doubt  that  there  was  a 
107]  will  *duly  executed  ]yy  the  deceased  and  that  the  copy 
propounded  by  the  plaintiff  is  a  correct  copy  oi  that  wul. 
But  the  question  is  whether  I  ought  to  draw  the  inference 
from  the  evidence  that  the  will  so  executed  was  destroyed 
by  the  testator  with  the  intention  of  revoking  it.  In  order 
to  determine  that  question  I  must  consider  in  the  first  place 
whether  there  is  sufficient  evidence  that  it  came  into  and  re- 
mained in  the  testator's  possession.  Having  reviewed  the 
evidence  bearing  on  this  question  his  lordship  said  he  had 
come  to  the  conclusion  that  the  will  was  in  the  testator's 
possession. 

The  further  question,  he  continued,  then  arises  whether 
the  will  not  being  found  after  his  death  the  court  is  to  draw 

(')  16  a  B.,  74Y.  (<)  Law  Rep.,  1  P.  4  M.,  646. 

(•)  2  Sw.  <fe  Tr.,  820;*  81  L.  J.  (P.  M.  (*)  8  E.  A  B.,  876. 

A  A.),  10.  («)  8  C.  B.  (N.S.),  87  :    26  L.  J.  (C.P.), 

(«)  17  C.   B.   (N.S.),   756;     27   L.   J.  284. 
(Q.B),  173. 
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the  inference  that  lie  destroved  it  with  the  intention  of  re- 
voking it.  This  case  is  clear  from  any  suspicion  of  im- 
proper dealings  with  the  will  by  the  persons  about  the  house 
at  the  time  of  nis  death.  The  widow  was  there,  and  the  will 
was  in  her  favor.  Not  having  been  destroyed  after  his 
death,  was  it  destroyed  by  him  during  his  life  ?  If  there 
were  no  evidence  at  all  on  that  question  the  presumption  of 
revocation  would  prevail.  That  presumption  is  sought  to 
be  rebutted  by  evidence  of  the  testator' s  intentioh  to  adhere 
to  the  will  after  its  execution,  and  the  evidence  of  one  wit- 
ness which  is  unimpeachable  no  doubt  tends  to  show  that  at 
a  date  which  he  fixes  as  March,  1871,  the  testator  did  ex- 
press an  intention  to  carry  out  the  disposition  of  his  prop- 
erty which  he  had  made  by  his  will.  Bat  the  evidence 
produced  by  the  defendants,  if  it  can  be  trusted,  shows  that 
his  intention  fluctuated.  A  question  was  raised  as  to  the 
admissibility  of  some  of  that  evidence.  Now  I  think  there 
can  be  no  doubt  that  while  on  the  one  hand  evidence  of 
statements  made  by  a  testator  subsequent  to  the  execution 
of  a  will  that  he  intends  to  act  in  coniormity  with  the  dispo- 
sition contained  in  the  will  is  clearly  admissible,  it  necessa- 
rily follows  that  other  statements  made  by  the  testator,  to  a 
contrary  effect  must  also  be  admissible.  The  admissibility 
of  such  evidence  cannot  depend  on  the  form  of  words  in 
which  the  intention  is  expressed.  The  object  of  language  is 
to  convey  ideas,  and  in  the  conveyance  of  ideas  it  matters 
not  what  particular  form  of  words  is  used.  Therefore  a 
statement  bjf  a  testator  that  he  has  altered  his  mind  as  to  the 
disposition  of  his  property,  and  that  he  has  therefore  de- 
stroyed his  will,  although  it  may  not  be  evidence  of  the  fact 
of  the  destruction  of  the  will,  is  ^evidence  of  intention  [108 
from  which  the  fact  of  destruction  may  be  inferred,  there 
being  other  circumstances  leading  to  the  same  conclusion. 
The  evidence  of  the  defendants'  witnesses  in  this  case,  leads 
me  to  the  conclusion  that  the  testator,  whetiier  justiy  or  un- 
justly, did  attribute  to  his  wife  some  grave  faults  and 
complained  of  her  conduct  as  making  •  him  uncomfortable. 
If  a  feeling  of  that  kind  arose  between  the  husband  and 
wife  it  might  very  well  induce  him  to  alter  his  testamentary 
intentions. 

Having  reviewed  the  evidence  as  to  intention  on  both 
sides,  his  lordship  said  that  the  conclusion  he  came  to 
was,  that  the  will,  being  in  possession  of  the  testator,  was 
destroyed  by  him,  very  likely  with  the  intention  of  making 
another,  but  that  intention,  if  he  entertained  it,  was  never 
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carried  out.  The  court  therefore  pronounced  against  the 
will.  The  costs  of  both  parties  would  be  allowed  out  of  the 
estate. 

Solicitors  for  plaintiffs :  H.  R,  Silvester. 
Solicitor  for  d!efendants :  Jarnes  Wright. 


[Law  Reports,  8  Probate  and  Divorce,  108.] 
July  1,  1878. 

Woodfall  and  others  v.  Arbuthnot  and  others. 

AdminiatraiioH — Will   annexed — Trustees   appointed  in    Substitution  of  TVuttees  in 

Will^ld  A  14  Vict.  <?.  60. 

The  deceased  executed  a  will  in  which  he  appointed  executors  and  certain  persons 
residuary  legatees  in  trust.  In  1878  the  master  of  the  rolls  made  an  order  whereby 
he  substituted  certain  other  persons  as  trustees  in  the  place  of  the  surviring  resid- 
uary legatee  in  trust  named  in  the  will,  and  vested  in  the  new  trustees  the  estate  of 
the  deceased : 

Hddf  that  on  the  citation  and  non-appearance  or  renunciation  of  the  survivinf  ex- 
ecutors, administration  might  be  granted  to  the  new  trustees,  although  there  had  oeen 
no  actual  conveyance  or  assignment  to  them  of  the  trust  estate. 

Charles  Woodfall,  'of  Coonoor,  Neilgherries,  Madras, 
in  the  East  Indies,  and  of  Rocky  Hill  Terrace,  Maidstone, 
Kent,  a  colonel  on  the  retired  list  of  Her  Majesty' s  Indian 
army,  died  on  the  7th  of  February,  1867,  having  made  a  will 
confined  in  two  papers,  dated  respectively  tW4th  of  Sep- 
tember, 1858,  and  the  24th  of  November,  1858,  and  a  codicil 
dated  the  11th  of  August,  1864,  in  which  will  he  appointed 
his  brothers,  Henry  Dick  Woodfall,  and  John  Ward 
109]  *Woodfall,  his  wife  Anne  Woodfall,  and  the  person 
or  persons  who  should  compose  the  firm  of  Messrs.  Arbuth- 
not &  Co. ,  of  Madras,  merchants  and  agents,  at  the  time  of 
his  death,  executors,  and  his  wife  and  John  Vans  Agnew 
residuary  legatees  in  trust.  Anne  Woodfall  alone  proved 
the  will,  and  died  on  the  22d  of  October,  1871,  leaving  part 
of  her  husband' s  estate  unadministered.  John  Ward  Wood- 
fall  pre-deceased  his  brother,  the  deceased  Charles  Wood- 
fall,  and  Henry  Dick  Woodfall  died  on  the  13th  of  April, 
1869.  The  members  of  the  firm  of  Messrs.  Arbuthnot  &  Co. 
at  the  time  of  the  death  of  the  deceased  were  William  Pier- 
son  Arbuthnot,  Patrick  McFadyen,  John  Young,  Alexan- 
der Mackenzie,  and  William  Arbuthnot.  On  the  25th  of 
January,  1873,  in  a  cause  headed  In  the  matter  of  the  Trus- 
tees Act,  1850,  and  of  the  trusts  of  two  wills  and  a  codicil  of 
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Charles  Woodfall,  deceased,  the  master  of  the  rolls  made  an 
order  by  which  he  appointed  the  plaintiffs,  Jane  Woodfall, 
the  Reverend  Richard  James  Francis  Thomas,  clerk,  and 
the  Reverend  Frederick  James  Nellen,  clerk,  trustees  of  the 
said  will  and  codicil  in  substitution  for  John  Vans  Agnew, 
and  vested  in  tliem  the  right  to  sue  for  and  recover  any 
chose  in  action,  subject  to  tne  trusts  of  the  said  will  or  any 
interest  in  respect  tnereof.  The  plaintiif  s  took  out  a  citation 
calling  upon  the  surviving  executors  to  accept  or  refuse 
probate  or  the  will  of  the  deceased,  or  show  cause  why  ad- 
ministration with  the  will  annexed  of  the  unadministered 
estate  of  the  deceased  should  not  be  granted  to  them  as  sub- 
stituted residuary  legatees  in  trust.  Messrs.  Young,  Mac- 
kenzie, and  Wilfiam  Arbuthnot  renounce ;  no  appearance 
was  entered  to  the  citation  by  the  other  executors. 

June  17.  Bayford  moved  accordingly.  He  referred  to 
OressweU^^  CresswellQ). 

[Sir  J.  Haknen.  In  that  case  it  was  required  that  before 
the  grant  issued  the  trust  premises  should  be  conveyed  or 
assigned  to  the  new  by  tiie  original  trustees.  That  has  not 
been  done  in  this  case.] 

The  effect  of  the  order  made  under  13  &  14  Vict.  c.  60, 
6.  32,  was  to  vest  the  estate  at  once  from  its  date  in  the  new 
trustees  without  any  further  formality. 

Cur.  adv.  vuU. 

*  July  1.  Sir  J.  Hannien.  In  this  case  an  order  was  [110 
made  by  the  master  of  the  rolls  appointing  certain  trustees  in 
lieu  of  the  surviving  trustee  appointed  under  the  will  of  Colo- 
nel Woodfall,  and  the  question  was,  whether  administration 
with  the  will  annexed  should  be  granted  to  the  substituted 
trustees.  No  conveyance  had  been  executed  by  the  old 
trustees  to  the  new  ones,  and  I  had  to  consider  whether,  un- 
der the  statute  referred  to  (13  &  14  Vict.  c.  60)  the  rights  of 
the  old  trustees  did  not  vest  in  the  substituted  trustees  by 
the  order  itself  without  anything  more  bbing  done.  That 
depends  in  some  measure  upon  the  practice  in  the  courts  of 
equity.  I  have  made  inquiries,  and  I  find  that  it  is  not 
necessary  that  there  should  be  anything  more  done  than  has 
been.  The  effect  of  the  vesting  order  is,  under  the  operation 
of  the  statute,  to  transfer  to  the  new  trustees  all  the  rights 
and  powers  of  the  old  ones.  Under  these  circumstances  I 
think  the  grant  may  be  made  as  prayed. 

Proctor :   W.  O.  Jennings. 

(»)  2  Add.,  842. 

7  Eng.  Rep.]  44 
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[Law  Reports,  3  Probate  and  Divorce,  110.] 
July  8,  1878. 

In  the  Goods  of  Robarts. 

Will  and  Two  CodiciU  in  England — Other  CodicUa  in  India — Probate  of  Firtl  only — 
JRoiver  reserved  to  prove  the  other  CodiciU  or  authentic  Copies  thereof  when  they 
arrive  in  this  Country— Practice. 

Under  special  circumstances  the  court  will  grant  probate  of  certain  papers  forming; 
part  of  the  will  of  a  deceased,  the  other  papers  or  authentic  copies  thereof  not  being 
in  this  country  at  the  time,  reserving  power  to  the  executor  to  prove  the  other 
papers  or  authentic  copies  thereof  when  they  arrive,  and  on  an  undertaking  on  his 
part  that  he  will  do  so. 

Charles  James  Robarts,  a  colonel  in  Her  Majesty's  In- 
dian army,  died  on  the  6th  of  January,  1873,  at  Jjeyrah,  in 
British  India,  having  made  and  duly  executed  a  will,  dated 
the  30th  of  September,  1844,  in  which  he  appointed  Thomas 
Dent  (since  deceased)  and  William  Dent  executors  and  trus- 
tees. He  subsequently  executed  six  codicils,  five  of  which 
were  dated  respectively  the  2d  of  May,  1857,  the  19th  of  Sep- 
tember, 1867,  the  13th  of  October,  1859,  the  17th  of  Dec^m- 
ber,  1872,  and  the  2d  of  January,  1873,  and  one  was  without 
date.  By  the  codicil  dated  the  17th  of  December,  1872,  he 
appointed  Charles  Need,  a  colonel  in  Her  Majesty's  Bengal 
111]  Infantry,  *and  Abdool  Gyas  Khan,  a  native  of  Cabool, 
trustees  and  executors  of  his  will  and  codicils  so  far  as  re- 
lates to  all  his  property,  both  real  and  personal,  which  at 
that  time,  or  at  the  time  of  his  death,  was  situated  in  Brit- 
ish India.  He  also  gave  them  power,  in  conjunction  with, 
or  by  the  directions  of,  the  executors  named  in  his  will,  to 
dispose  of  or  retain  and  work  his  indigo  estates  situated  in 
Bengal.  By  the  first  codicil  of  the  2d  of  May,  1857,  he  had 
appointed  tfames  Joseph  Mackenzie,  a  member  of  the  firm  of 
Messrs.  Mackillop,  Stewart,  &  Co.,  or  in  his  absence  from 
India  any  one  of  the  members  for  the  time  being  of  the  said 
firm  who  shall  be  in  India,  to  be  the  executor  in  India  of  his 
will  and  that  codicil.  The  original  will  and  the  first  two 
codicils  were  in  this  country  in  the  possession  of  William 
Dent ;  the  other  four  codicils  were  in  India,  and  no  authenti- 
cated copies  of  them  had  been  forwarded  to  this  country. 
Application  has  been  made  to  the  High  Court  of  Judicature 
at  Fort  William,  Bengal,  for  probate  of  the  will  and  six  co- 
dicils to  be  granted  to  the  executors  in  India,  but  the  neces- 
sary formalities  had  not  been  completed  at  the  time  of  the 
last  communications  from  thence.  An  offer  to  purchase  the 
indigo  estate  of  the  deceased  had  been  made,  and  the  exec- 
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utors  were  anxious  to  accept  the  same ;  but  in  order  to  com- 
plete the  purchase  and  mstke  a  conveyance  of  the  factory  it 
was  necessary  that  Williant  Dent,  the  executor  in  this  coun- 
try, should  execute  and  send  to  India  a  power  of  attorney 
authorizing  the  deed  of  conveyance  to  be  executed  and  the 
purchase-money  to  be  received,  which  he  could  not  do  until 
he  is  recognized  as  such  executor.  Each  day' s  delay  in  the 
completion  of  the  purchase  would  cause  a  considerable  loss 
to  the  estate,  by  way  of  interest  on  the  purchase-money — 
£20,000. 

InderwicJc  moved  the  court  to  grant  probate  of  the  will 
and  two  first  codicils  to  William  Dent,  the  survivinff  execu- 
tor named  therein,  reserving  power  to  him  to  prove  tne  other 
four  codicils  when  the  originals  or  exemplified  copies  thereof, 
granted  by  a  court  of  competent  jurisdiction,  should  reach 
this  country.  He  referred  to  Fowlis  v.  Davidson  (^ :  see 
also  In  the  Ooods  of  Metcalfe  (") ;  Howell  v.  Metcalfe  and 
Sanders  ("). 

*SiR  J.  Hannen.  In  Fowlis  v.  Davidson  (*)  thepar-  [112 
ties  were  all  before  the  court  and  consenting.  Tne  codicil 
omitted  from  the  probate  in  the  first  instance  was  then  in  dis- 
pute and  the  cause  of  litigation  in  the  court.  In  this  case, 
if  I  grant  probate  of  the  will  and  two  codicils,  and  subse- 
quently the  other  codicils  are  brought  over  to  this  country, 
what  then }  If  I  make  the  grant  as  prayed  I  shall  have  no 
assurance  that  the  other  codicils  will  come  before  the  court 
for  proof.  However,  the  registrars  have  found  a  precedent 
{Thomas  Dalion^  deceased  (*),)  in  which  probate  was  granted 
of  a  will,  and  power  reserved  to  prove  a  codicil  thereto 
when  it  arrived  m  England.  The  will  was  proved  in  May, 
the  codicil  in  the  following  July.  As  there  is  nothing  to  raise 
a  doubt  in  my  mind  as  to  the  good  faith  of  the  applicant,  I 
see  no  reason  why  I  should  not  follow  that  precedent.  I 
therefore  grant  pro'bate  of  the  will  and  two  codicils ;  but  the 
executor  must  give  an  undertaking  that  he  will  prove  the 
other  codicils  when  they,  or  authenticated  copies  of  them, 
are  sent  over  to  this  country. 

The  order  made  was  in  the  following  form  :  ''The  court 
granted  probate  of  the  last  will  and  testament  of  the  said 
deceased,  and  of  two  codicils  thereto,  the  said  will  bearing 
date  30th  September,  1844,  and  the  said  codicils  respectively 
2d  May,  1857,  and  19th  September,  1857,  to  William  Dent, 
the  surviving  executor  named  in  the  said  will ;  and  further 
directed  that  in  such  probate  a  power  should  be  reserved  to 

(>)  4  No.  of  Ca.,  149.  (*)  2  Add.,  848. 

(«)  1  Add.,  843.  (*)  Not  reported. 
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the  said  executor  to  prove  four  other  codicils,  three  of  them 
dated  respectively  13th  October,  1859,  17th  December,  1872, 
and  2d  January,  1873,  and  one  Without  date  (the  said  codi- 
cils being  now  in  India),  when  and  as  soon  as  such  codicils, 
or  an  exem|)lification  thereof,  or  duly  authenticated  copies, 
shall  arrive  in  this  country.  And  the  judge  further  directed 
that  an  undertaking  on  the  part  of  the  said  William  Dent 
should  be  filed  in  the  registry  of  this  court  to  prove  such 
codicils  as  soon  as  they,  or  an  exemplification  thereof,  or 
copies  as  aforesaid,  should  come  to  his  hands." 
Attorneys :  Lattey  &  Hart, 


[Law  Reports,  8  Probate  and  Divorce,  113.] 
July  16,  IStS. 

113]  *In  the  Goods  of  Gill. 

Testamentary  Suit — Executor — Renunciation — Hetradation — 20  «J&  21  Vid.  e.  77,  ».  79. 

It  haa  never  been  decided  that  an  executor  who  has  filed  a  renunciation  of  hia 
rights  may  not  afterwards  retract  such  renunciation,  notwithstanding  the  terms  of 
8.  79  of  the  Probate  Act,  1867,  but  he  certainly  will  not  be  permitted  to  do  so,  unless 
he  can  show  that  such  retractation  will  be  for  the  benefit  of  the  estate  or  of  those 
interested  under  the  deceased's  will. 

Eliza  Elizabeth  Gill,  of  Old  Spa  House,  South  If  orwood, 
Surrey,  wife  of  William  Gill,  died  on  the  18th  of  March,  1873. 
By  a  will  dated  the  11th  of  April,  1872,  .made  in  respect  of 
her  separate  estate  or  property  over  which  she  had  a  general 
power  of  appointment,  she  gave  certain  legacies,  including 
one  of  £5,000  in  trust  for  her  sister  Emma  Mary  Seager  and 
her  children,  land  the  residue  of  her  real  and  personal  estate 
to  her  husband,  whom  she  appointed  sole  executor.  By  a 
later  will,  bearing  date  the  7th  of  March,  1873,  she  be- 
queathed certain  pecuniary  and  specific  legacies,  gave  two 
sums  of  £1,000  in  trust  for  a  nephew  and  niece,  £10,000  for 
her  sister  Mrs.  Seager  and  her  children,  and  directed  the 
trustees  to  stand  possessed  of  the  residue  of  her  real  and  per- 
sonal estate  upon  trust,  to  pay  the  income  thereof  to  her  hus- 
band for  life,  and  after  his  death,  to  stand  possessed  of  as 
well  the  capital  as  the  income  upon  trust  to  pay  certain  lega- 
cies and,  subject  thereto,  in  trust  for  Barbara  Constance  (Jill 
and  Georgina  Susan  Gill,  the  daughters  of  William  Gill, 
and  for  Alice  Philpott  and  Ethel  Philpott,  daughters  of 
Henry  Philpott,  of  Brighton,  in  equal  shares.  By  this  will 
she  appointed  Henry  Philpott  sole  executor,  and  H!enry  Phil- 
pott and  J.  R.  Upton  trustees.  On  the  22d  of  March,  1873, 
a  caveat  was  entered  in  the  goods  of  the  deceased  by  Wil- 
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liam  Gill,  and  on  the  23d  of  April,  1873,  Mr.  PhUpott  filed 
a  formal  renunciation  of  all  his  rights  and  powers  under  the 
will  of  the  7th  of  March,  1878.  On  the  23d  of  May,  1873,  a 
citation  was  taken  out  by  Mr.  Gill,  calling  upon  all  the  par- 
ties interested  to  propound  or  prove  the  will  of  the  7tn  of 
March,  1873,  or  to  show  cause  wny  probate  of  the  will  of  the 
11th  of  April,  1872,  should  not  be  granted  to  him  as  sole 
executor  named  therein.  This  citation  was  served  upon 
*Mr.  Philpott,  but  the  time  for  his  appearance  to  be  [114: 
entered  had  not  expired. 

Dr.  Deane^  Q.C.,  moved  the  court  to  allow  Mr.  PhUpott 
to  retract  his  renunciation,  in  order  that  he  may  propound 
the  will  of  March,  1873,  as  executor.  It  appeared  from  the 
affidavit  of  Mr.  Philpott,  that  when  the  caveat  was  first  en- 
tered he  consulted  with  his  solicitors,  who  advised  him  that 
the  proceedings  to  establish  the  will  would  involve  him  in 
great  trouble  and  frequent  journeys  to  London  from  Brigh- 
ton, and  so  cause  him  to  neglect  his  practice  as  a  surgeon, 
and  to  suffer  a  loss  in  his  professional  income.  He  had  since 
discovered  that  such  advice  was  erroneous.  According  to 
the  practice  of  the  Ecclesiastical  Courts,  a  renunciation  was 
not  a  final  act,  and  whenever  a  new  representation  was  re- 
quired to  the  estate  of  a  deceased,  it  was  necessary  to  cite  all 
the  parties  having  a  prior  claim  to  the  applicant,  even  al- 
though such  parties  had  on  previous  occasions  renounced 
their  rights.  The  20  &  21  Vict.  c.  77,  s.  79,  and  21  &  22  Vict, 
c.  95,  s.  16,  were  passed  to  put  an  end  to  that  inconvenience 
and  not  to  prevent  a  retractation  on  sufficient  grounds  of  a  re- 
nunciation once  tiled.  In  this  case  no  steps  have  been  taken 
to  prove  the  will,  and  no  harm  can  be  done  if  Mr.  Philpott 
be  allowed  to  retract  his  renunciation.  [He  referred  to  In 
the  Ooods  of  Noddings  (*) ;  In  the  Ooods  of  Badenach  (') ; 
In  the  Ooods  of  Whitham  (').] 

[Sir  J.  Hannen.  On  what  ground  do  you  put  it  that  Mr. 
Philpott  should  be  allowed  to  retract  his  renunciation'?] 

On  the  ground  stated  in  the  affidavit,  that  Mr.  Philpott 
was  under  a  misapprehension  when  he  filed  his  renunciation. 

[Sib  J.  Hannen.  Can  any  argument  in  your  favor  be 
based  on  the  necessity  for  protection  to  the  parties  interested 
under  the  will  ?] 

Mr.  Philpott' s  children,  who  are  minors,  are  largely  inter- 
ested in  the  residue  as  given  in  the  will  of  March,  1873. 

Inderwick^  for  Mr.  Uill,  submitted  that  the  intention  of 
the  legislature,  as  contained  in  20  &  21  Vict.  c.  77,  s.  79,  and 

(»)  2  Swr.  A,  Tr.,  16.  («)  3  Sw.  <&  Tr.,  465  ;  33  L.  J.  (P.M.A  A.),  179. 

(»)  Law  Rep.,  1  P.  <&  M.,  303. 
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21  &  22  Vict.  c.  95,  s.  16,  was,  where  an  executor  once  re- 
115]  nounced,  and  his  renunciation  *wa8  filed,  or  was  cited, 
and  did  not  appear,  that  at  the  moment  of  filing  the  renun- 
ciation or  on  the  expiration  of  the  time  for  appearance,  his 
rights  to  the  executorship  should  wholly  cease.  The  filing  of 
the  renunciation  is  a  final  act.  Mr.  Philpott  is  not  cited  to 
take  or  refuse  probate,  but  to  propound  the  will,  if  so  advised. 

Sib  J.  Hannen.  Unless,  on  fuller  consideration,  I  should 
feel  that  the  words  of  the  statute  are  imperative,  I  should  not 
hastily  decide  that  this  court  is  powerless  to  permit  an  exec- 
utor who  has  renounced,  oiugood  grounds,  to  retract  his  re- 
nunciation. I  do  not  decide  the  point  on  the  present  occasion. 
For  even  admitting  I  have  the  power,  I  should  not  exercise 
it  in  the  circumstances  of  this  case.  The  only  reason  given 
here  is  that  Mr.  Philpott  has  changed  his  mind ;  it  does  not 
•appear  that  it  will  be  for  his  own  profit  or  for  that  of  any 
one  else  that  he  shall  be  allowed  to  retract.  He  has  only 
given  up  his  rights  as  executor;  he  may  still  propound  the 
will  in  another  character,  either  as  legatee  or  as  guardian  to 
his  minor  children  who  are  residuary  legatees. 

Attorneys :   Uptons  Johnson^  Upwn^  &  Budd. 


[Law  Reports,  8  Probate  and  Divorce,  118.] 
March  18,  1878. 

118]  *Grossi  V.  Grossi. 

Judicial  Separation — Cruelty  of  Husbcmd — Adultery  of  Wife. 

The  court  refused  to  grant  a  decree  of  judicial  separation  on  the  ground  of  the  hus- 
band's cruelty  in  a  case  where  the  wife  had  committed  adultery,  being  of  opinion 
that  she  did  not  require  the  protection  of  the  court : 

Qucere,  whether  the  court  can  in  any  case  grant  a  decree  of  judicial  separation  on 
the  ground  of  cruelty  to  a  wife  who  has  been  guilty  of  adultery. 

This  was  a  wife's  petition  against  a  husband  for  dissolu- 
tion of  marriage  on  uie  grounds  of  incestuous  adultery  and 
cruelty.  The  husband  denied  these  charges,  and  the  cause 
was  heard  by  the  judge  ordinary,  without  a  jury,  on  the  29th 
of  January. 

Being  of  opinion  that  the  charge  of  incestuous  adultery 
was  not  proved,  the  judge  ordinary  refused  a  decree  nisi  for 
dissolution,  but  pronounced  a  decree  of  judicial  separation 
on  the  ground  of  cruelty.  A  rule  nisi  was  afterwards  ob- 
tained by  the  respondent  calling  on  the  petitioner  to  show 
cause  why  this  decree  should  not  be  rescinded  and  the  peti- 
tion dismissied  on  the  ground  that  it  was  proved  on  the  hear- 
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ing  that  the  petitioner  had  been  guilty  of  adultery.  The 
facts  of  the  case  sufficiently  appear  from  the  judgment. 

March  11.  Moody  showed  cause,  and  cited  Seller  v.  Sel- 
ler (*) ;  Coleman  v.  Coleman  (') ;  Hall  v.  Hall  (") ;  Best  v. 
Best  C). 

Searle^  in  support  of  the  rule.  It  is  not  the  practice  in 
contested  cases  where  a  counter-charge  is  established  to  allow 
a  petition  for  dissolution  to  be  amended  by  substituting  a 
prayer  for  judicial  separation :  Boreham  v.  Boreham  (*).  A 
wife  who  is  found  guilty  of  adultery  is  not  entitled  to  a  de- 
cree of  judicial  separation  under  any  circumstances.  In  no 
case  has  a  decree  been  pronounced  at  the  instance  of  an  adul- 
terous wife  either  in  this  or  in  the  Ecclesiastical  Court. 
Where  the  adultery  of  the  petitioner  in  a  suit  for  dissolu- 
tion has  been  established,  the  court  has  invariably,  in  the 
exercise  of  its  discretion,  dismissed  the  petition.  *He  [119 
cited  Dillon  v.  Dillon  (*) ;  Chambers  v.  Chambers  f ) ;  Foster 
V.  Foster  {^). 

March  18.  The  Judge  Ordinary.  This  was  a  suit  for 
dissolution  of  marriage  brought  by  a  wife  against  a  hus- 
band on  the  ground  of  incestuous  adultery  coupled  with 
cruelty.  The  cruelty  put  forward  in  the  first  instance,  and 
apparently  made  the  leading  feature  in  the  case,  was  that 
the  husband  coerced  the  wife  into  submitting  to  the  em- 
braces of  another  man.  I  thought  that  charge  entirely  failed, 
and  I  came  to  the  conclusion  tnat  the  wife  had  been  a  con- 
senting party  to  the  commission  of  adultery  with  the  person 
named.  I  also  came  to  the  conclusion  that  the  charge  of 
adultery  against  the  husband  was  not  proved.  But  on  the 
evidence  before  me,  it  appeared  that  he  had  been  guilty  of 
an  act  of  violence.  It  was  an  isolated  act,  but  one  of  so 
serious  a  kind  that  he  was  bound  over  to  keep  the  peace  for 
twelve  months,  and  failing  to  obtain  sureties,  ne  was  actally 
kept  in  prison  for  that  time.  Being  of  opinion  that  the 
charge  oi  cruelty  was  established  by  this  assault,  I  pro- 
nounced a  decree  of  judicial  separation  on  that  ground.  It 
did  not  occur  to  me,  and  I  was  not  reminded  that  it  had  been 
proved  incidentallv  in  the  course  of  the  case,  that  the  wife 
nad  been  guilty  oi  adultery,  and  as  I  negatived  the  coercion 
attributed  to  tne  husband,  it  followed  that  she  was  without 
excuse  for  that  adultery.  I  have  now  been  asked  to  vary 
the  decree  of  judicial  separation  on  the  ground  of  the  adultery 

(')  1  Sw.  &  Tr.,  482 ;  28  L.  J.  (P.  M.  C^)  Law  Rep.,  1  P.  &  M.,  77. 

A  A.),  99.  (•)  3  Curt.,  86. 

(«)  Law  Rep.,  1  P.  A  M.,  81.  (')  1  Hagg.,  Const.  439. 

(»)  32  L.  J.  (P.  M.  &  A.),  117.  C)  1  Hagg.,  Const.  144. 
O  lAdd.  4n. 
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of  which  the  wife  was  proved  to  have  been  guilty,  and  I 
consider  that  I  am  at  libertv  to  do  so.  I  consider  myself  now 
in  the  same  position  as  if  tne  matter  had  been  brought  to  my 
attention  at  the  hearing. 

It  has  been  contended,  that  in  no  case  can  a  wife  who  has 
been  guilty  of  adultery  obtain  a  decree  of  judicial  separation 
on  the  ground  of  her  husband' s  cruelty.  During  tne  argu- 
ment I  expressed  my  unwillingness  to  come  to  such  a  con- 
clusion. Many  cases  might  he  suggested  in  which  a  very 
serious  wrong  would  remain  unredressed  if  it  were  impos- 
sible for  a  wue  in  such  a  state  of  things  to  obtain  the  pro- 
tection of  this  court.  A  profligate  husband  might,  by  the 
grossness  of  his  conduct,  lead  his  wife  to  infidelity,  and 
120]  might  then,  if  so  disposed,  make  use  of  all  the  *means 
in  his  power  to  torture  her  morally  and  make  her  life  a  burden 
to  her  and  inflict  serious  injury  upon  her  health,  without 
committing  any  actual  assault  for  which  she  could  obtain 
relief  in  another  court. 

I  am  unwilling  to  say,  until  it  becomes  necessary,  that  in  no 
such  case  has  this  court  power  to  grant  redress.  It  was  urged 
that  this  court  never  has  granted  such  relief  to  a  wife  guilty 
of  adultery.  That  may  be  so,  but  it  has  not  been  determined 
that  in  no  case  can  the  court  do  so.  But  my  reason  for  not 
deciding  the  point  now  is,  that  I  do  not  consider  this  to  be 
such  a  case  as  I  have  shadowed  out.  I  have  come  to. the 
conclusion  that  this  is  not  a  case  in  which  the  wife  stands  in 
need -of  the  relief  which  this  court  is  able  to  give  to  a  woman 
suffering  from  her  husband' s  cruelty.  It  is  a  case  in  which 
a  prostitute  having  fallen  in  with  a  man  in  the  streets,  in- 
duced him  in  a  day  or  two  to  contract  a  marriage  with  her, 
and  in  a  short  time,  probably  as  soon  as  his  funds  were  ex- 
hausted, she  returned  to  her  former  paramour.  It  may  be 
doubtful  whether  she  did  so  with  her  husband' s  consent — 
but  that  it  was  of  her  own  free  will  I  entertain  no  doubt. 
After  a  time  the  husband,  irritated  probably  by  the  loss  of 
his  money,  which,  as  he  alleges,  she  had  taken  and  squan- 
dered, made  the  assault  upon  her  for  which  he  was  impri- 
soned. But  he  does  not  appear  to  have  renewed  his  attack 
upon  her  nor  to  have  sought  to  cohabit  with  her  again.  I 
therefore  see  no  reason  to  suppose  that  she  stands  in  need  of 
the  assistance  of  the  court — and  as  she  has  been  proved  to 
have  committ^  adultery,  I  now  make  the  order  which  I 
should  have  made  at  the  hearing  if  the  facts  had  been  fully 
brought  to  my  attention,  that  is  to  say,  I  dismiss  the  petition. 

Solicitor  for  petitioner  :  T.  Sampson, 
Solicitor  for  respondent :  J.  JR.  F,  Rogers, 
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[Law  Beports,  8    Probate  and  Divorce,  121.] 
July  15, 1878. 

*6reen  v.  Gbeen.  [121 

SuU  /or  Dissoluium  of  Marriage — Crueliy  and  Adultery — Previona  Suit  for  Judicial 
SeparaHoH  om  the  Ground  of  AduUery — Judicial  SeparaHon  graniAed, 

A  woman,  who  has  obtained  a  decree  of  judicial  separation  by  reason  of  her  bus- 
band's  adultery,  may  afterwards  institute  a  suit  to  dissolve  the  marrisge  on  the  ground 
of  her  husband's  adultery  committed  subsequently  to  the  decree  for  judicial  separa- 
tion, coupled  with  his  cruelty  to  her  during  the  cohabitation. 

Anne  Jane  Green  petitioned  the  court  for  a  dissolution 
of  her  marriage  with  John  Green,  of  Kingston-upon-Hull, 
Yorkshire,  by  reason  of  his  adultery  coupled  with  cruelty. 
This  petition  was  dated  the  1st  of  February,  1872,  and  alleged 
a  marriage  between  the  parties  on  the  20th  of  December, 
1866,  vanous  acts  of  cruelty  committed  by  the  respondent 
previously  to  the  month  of  October,  1867,  when  the  parties 
nnally  separated,  and  an  adulterous  cohabitation  between 
the  respondent  and  Fanny  Rachel  Wright  from  December, 
1868,  until  the  date  of  the  petition.  It  also  appeared  that  on  the 
30th  of  January,  1868,  the  petitioner  had  presented  a  petition 
to  this  court  praying  for  a  judicial  separation  from  her  hus- 
band by  reason  of  his  adultery  with  certain  prostitutes  at 
HuU  in  the  year  1867  and  in  January,  1868,  and  a  decree  in 
her  favor  had  been  made  on  the  27th  of  November,  1868. 
The  respondent  did  not  appear  in  either  suit. 

At  the  hearing  on  the  22a  of  January,  1873,  evidence  was 
f^ven  which  satisfied  the  court  that  the  respondent  had  been 
guilty  both  of  the  adultery  and  cruelty  alleged  against  him ; 
It  was  also  prov^ed  that  after  the  judicial  separation  had  been 
decreed  the  respondent  had  called  upon  the  petitioner's 
father  and  admitted  that  he  had  been  a  cowardly  and  das- 
tardly husband,  and  that  no  excuse  could  be  offered  for  his 
conduct.  He  promised  to  reform,  and  asked  if  his  wife 
would  return  to  him.  He  was  told  she  would  if  he  continued 
to  lead  a  respectable  life. 

Dt,  SpinkSy  Q.C.,  and  Dr.  Tristram^  appeared  for  the 
petitioner. 

The   Judge   Obdinary.    If   a   wife,    having   sufficient 

f rounds  to  ask  for  a  dissolution  of  marriage,  declines  to 
ring  a  suit  for  that  ^purpose,  but  contents  herself  [122 
with  a  judicial  separation,  can  she  afterwards  proceed  for  a 
divorce  ? 

Dr.  SpinJcs^  Q.C.     There  is  nothing  in  the  act  of  Parlia- 
ment to  prevent  her  doing  so.     The  exceptions  in  the  30th 
7  Eno.  Rep.]  45 
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and  31st  sections  (20  &  21  Vict.  c.  85)  do  not  include  sucli 

Su     C3.'S6a 

•The  Judge  Ordinary.  The  delaj^  may  be  a  bar  in  the 
discretion  of  the  court  to  such  a  suit.  In  this  case  some 
time  elapsed  before  the  petitioner  changed  her  mind. 

Dr,  ^inJcs^  Q.C.  The  delay  referred  to  in  s.  31  is  un- 
reasonable delay ;  but  the  grounds  of  the  delay  in  this 
case  were  not  unreasonable.  The  petitioner  in  the  first 
instance  did  not  desire  her  marriage  to  be  dissolved.  She 
hoped  there  might  be  a  reconciliation  with  her  husband 
on  nis  abandoning  his  evil  ways.  When  she  found  he  would 
not  do  so,  she  presented  this  petition.  This  court  will 
rather  encourage  than  discourage  such  a  proceeding.  He 
referred  to  Smallwood  v.  Smallwoodi^) ;  ToUerrujLche  v.  Tol- 
lemache,  {) 

The  Judge  Ordinary.  It  is  a  question  of  great  import- 
ance, and  requires  very  grave  consiaeration,  whether  a  party 
having  willfully  abandoned  a  remedy  he  or  she  had,  may  at 
a  later  period,  many  years  afterwards,  have  recourse  to  the 
same  proceedings  he  or  she  might  at  the  earlier  period  have 
taken.  I  desire  that  the  matter  should  be  fully  argued, 
and,  therefore,  under  23  &  24  Vict.  c.  144,  s.  6,  I  snail  airect 
the  papers  in  the  cause  to  be  forwarded  to  the  Queen's  proc- 
tor m  order  that  he  may  instruct  counsel  for  that  purpose. 

June  17.  Sir  J,  D,  Coleridge^  A.G.,  Dr.  Deane^.Q.C^ 
and  SearU^  appeared  for  the  Queen's  proctor.  They  sub- 
mitted that  the  petitioner  cannot  be  permitted  to  bring  for- 
ward charges  now  which  she  might  nave  done  in  the  first 
suit.  A  wife  cannot  split  up  her  ground  of  complaint  and 
vex  her  husband  by  bringing  forward  a  second  case  on  the 
123]  same  maiterials  that  might  have  *been  used  in  the  first 
instance.  When  an  application  is  made  to  amend  a  petition 
by  adding  fresh  charges,  it  is  necessary  to  show  tnat  the 
facts  on  which  such  charges  are  made  are  rwmter  perxerda^ 
otherwise  the  application  will  be  refused.  They  referred  to 
Matthews  v.  McMhews  (') ;  Cioci  v.  CioeL{*) 

Dr.  ^inkSy  Q.C,  and  Dr.  Tristram^  for  the  petitioner. 
The  petitioner  did  not  claim  her  full  remedy  in  tne  first  in- 
stance because  she  hoped  her  husband  would  reform  his 
conduct.  Forbearance  on  the  part  of  the  wife  has  been  held 
to  be  meritorious  in  a  long  series  of  cases.  Ditrard  v.  Du- 
rant  (*);  D'Aguilar  v.  D^Aguilar  (');  BeehyY.  Beehy  ('); 

(»)  2  Sw.  <k  Tr.  897 ;  31  L.  J.  (P.M.  «fe  A.),  3.  (*)  29  L.  J.  (P.  M.  A  A ),  60. 

(«)  1  Sw.  <fc  Tr.  557 ;  30  L.  J.  (P.  M.  <t  (*)  1  Hagg.  Ecc,  at  p.  752. 

A.),  113.  («)  1  Hagg,  Ecc,  at  p,  780. 

(»)  1  Sw.  <fe  Tr.  499 ;  29  L.  J.  (P.  M.  <k  (')  1  llagg.  Ecc,  at  p.  793. 
A.),  118. 
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Lady  Ferrers  v.  L(yrd  Ferrers  (*) ;  Angle  v.  Angle  (') ; 
Dysart  v.  Dysart  (*).  If  the  petitioner  had  condoned  the 
previons  adintery,  she  nnquestionably  would  have  had  a 
right  to  proceed  for  a  dissolution  of  her  marriage  on  the 
ground  of  adulterjr  with  a  second  person  at  a  subsequent 
period.  So,  also,  if  she  had  entered  into  a  deed  of  separa- 
tion on  the  first  occasion,  she  might  have  come  to  this  court, 
and,  lastly,  if  she  had  merely  charged  cruelty  in  the  first 
instance  and  omitted  the  charge  of  adultery.  It  is  not  a  case 
which  comes  within  the  discretionary  powers  of  the  court 
under  the  31st  section  (20  &  21  Vict.  c.  85\  for  the  delay  which 
has  occurred  has  not  been  unreasonable :  Pellew  v.  Pellew 
&  Berkeley  {*) }  Cooke  v.  Cooke  (*). 

Cur.  ad,  mUt. 
July  15.  The  Judge  Ordinary.  The  petitioner  in  Novem- 
ber, 1868,  obtained  a  decree  "for  judicial  separation  from  her 
husband  on  the  ground  of  adultery.  In  February,  1872,  she 
filed  a  petition  for  the  dissolution  of  marriage  on  the  ground 
of  crusty  committed  before  the  filing  of  the  first  petition, 
and  adultery  committed  since  the  decree  for  judicial  separa- 
tion. The  question  arises  upon  these  facts  whether  the  pre- 
vious decree  sought  and  obtained  by  the  petitioner,  with 
knowledge  of  the  cruelty  now  brought  forward,  precludes 
her  from  obtaining  relief  in  these  proceedings.  It  was 
*contended  by  the  attorney  general  that  the  petitioner  [124 
was  not  entitled  to  split  her  ground  of  complaint  into  two 
parts,  and  to  harass  her  husband  by  bringing  them  forward 
separately  at  such  times  as  might  suit  her  purposes.  That 
having  facts  which  entitled  her  either  to  a  dissolution  of 
marriage  or  judicial  separation,  she  elected  the  latter,  and 
ought  not  now  to  be  permitted  to  obtain  the  larger  relief 
which  she  formerly  waived.  The  fact  of  the  respondent's 
cruelty  was  very  clearly  established.  The  petitioner  stated 
that  the  reason  for  not  making  a  charge  of  cruelty  and  pray- 
ing for  a  dissolution  of  marriage  in  the  former  petition,  was 
that  she  loved  her  husband,  and  hoped  that  his  heart  would 
change,  but  that,  finding  that  he  was  now  living  in  adultery 
with  another  woman,  she  had  abandoned  the  hope  of  his 
reformation,  and  desired  the  dissolution  of  her  marriage.  I 
saw  no  reason  to  doubt  the  truth  of  this  statement,  or  that  the 
present  proceedings' were  bona  fide  instituted  in  consequence 
of  the  fresh  oflfence  of  the  husband.    The  motives  of  the 

• 

Q)  1  Hagg.  Const.,  13b.  (»)  3  Sw.  A  Tr.,  26;  S.  C.  on  appeal, 

(*)  6  No.  of  Ca.  at  p.  197.  8  Sw.  A  Tr.,  246;    32  L.  J.  (P.M. A  A.), 

(»)  1  Roberts.,  470.  81,  154. 

{*)  1  Sw.  A  Tr.,  663;   29  L.  J.  (P.M. 
A  A.),  44. 
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wife,  therefore,  in  abstaining  from  charging  the  respondent 
with  cruelty,  and  seeking  a  divorce  in  the  former  case  are 
meritorious,  and  exempt  her  from  the  suspicion  of  having 
been  guilty  of  unreasonable  delay.  She  is  therefore  entitled 
to  the  favorable  consideration  oi  the  court.  It  is  conceded 
that  her  conduct  does  not  constitute  any  one  of  the  absolute 
or  discretionary  bars  to  a  decree  for  dissolution  of  marriage 
referred  to  in  the  statute ;  unless,  therefore,  there  is  some 
general  principle  of  law  adverse  to  the  petitioner*  s  conten- 
tion, she  is  entitled  to  the  relief  she  asks.  After  much  con- 
sideration, I  have  come  to  the  conclusion  that  there  is  no 
such  principle  applicable  to  the  case.  The  maxim  that  no 
one  shall  be  twice  vexed  for  the  same  cause  is  not  in  pointy 
for  the  subject-matter  of  the  two  suits,  as  well  as  the  reme- 
dies sought  in  them,  are  different.  Tlie  husband  by  his 
adultery  subsequent  to  the  forfner  decree  has  committed  a 
fresh  matrimonial  offence  (for  the  decree  of  judicial  separa- 
tion is  not  to  be  treated  as  a  "license  to  commit  adultery  for 
the  future) ;  and  for  this  offence,  aggravated  by  the  previous 
cruelty,  the  wife  has  had  no  redress.  If  the  failure  of  the 
petitioner  to  charce  her  husband  with  cruelty  be  regarded  as 
an  equivalent  to  tne  forgiveness  of  it,  still  cruelty  condoned 
is  revived  bv  subseqent  adultery ,  and  I  can  see  no  reason 
125]  why  the  husband  should  be  in  a  better  *i>osition  be- 
cause he  has  already  been  guilty  of  a  wrong  which  entitled 
the  wife  to  relief.  1  am  much  influenced  by  the  considera- 
tion that  upon  the  same  facts  the  wife  would  have  been 
entitled  to  a  decree,  if  she  had  proved  them  in  a  different 
order.  If  she  had  obtained  a  judicial  separation  on  the 
ground  of  cruelty,  she  might  afterwards  nave  obtained  a 
decree  for  subsequent  adulterv  coupled  with  the  cruelty 
already  proved ;  and  the  fact  tnat  the  respondent  had  pre- 
viously been  guilty  of  adultery  would  not  nave  affected  her 
position.  Two  cases  only  were  cited  in  the  argument  in 
support  of  the  objection  to  the  petitioner's  claim,  Matthews 
V.  Matthews  ('),  and  Cioei  v.  Ciod  (').  In  the  first  the  court 
dismissed  a  wife's  petition  for  judicial  separation  oa  the 
ground  of  cruelty  because  the  delay  which  had  occurred, 
coupled  with  the  fact  that  the  wife  had  for  some  time  lived 
apart  from  her  husband  in  pursuance  of  a  deed  of  separa- 
tion, led  the  court  to  the  conclusion  that  the  suit  was  not 
ho  rut  fide  for  the  purpose  of  obtaining  protection  for  the  wife, 
but  for  some  collateral  purpose.  In  the  present  cuse  I  am 
satisfied  that  the  suit  has  oeen  institutea  bona  fide^  and 
without  unreasonable  delay  or  acquiescence  on  the  part  of 

(')  1  Sw.  A  Tr.,  499;  29  L.  J.  (P.M.A-A.),  118.  («)  29  L.  J.  (P.M.  <k  A.),  60. 
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the  wife  in  her  husband's  infidelity.  In  the  case  Ciod  v. 
Cioci  (*),  it  was  held  that  a  wife  who  had  obtained  a  decree 
for  divorce  a  Tnensa  et  thoro  in  an  ecclesiastical  court  could 
not  maintain  a  suit  for  judicial  separation  on  the  same 
grounds.  The  observations  of  Sir  C.  Cresswell  in  that  case 
must  be  taken  with  reference  to  the  facts  before  him ;  they 
are  not  applicable  to  the  present  case,  where  a  different 
remedy  is  sought  on  different  facts  to  those  before  the  court 
on  the  former  occasion.  For  these  reasons  I  think  that  the 
petitioner  is  entitled  to  a  decree  nisi^  which  I  accordingly 
pronounce. 
Proctors  for  petitioner :  Johnson  &  Coote, 

O  29  L.  J.  (P.M.4  A.),  60. 


[Law  Reports,  3  Probate  and  Divorce,  126.] 
July  15,  18Y3. 

*H.  V.  P.,  falsely  called  H.  [126 

NuUiiy  o/Marrioffd — Incapacity  from  Nervous  Affection — No  Jfupeetum  0/ EetpoftdtrU'-^ 

Decree  NiM, 

In  A  suit  of  nullity  it  appeared,  from  the  husband's  eyidence,  that  whenever  he  had 
attempted  to  have  intercourse  with  his  wife  the  act  had  produced  hysteria  on  her 
part,  and  that,  although  he  had  cohabited  with  her  for  more  than  three  years,  the 
marriage  had  never  been  consummated.  The  wife  refilled  to  submit  to  inspection. 
On  the  evidence  of  the  husband  the  judge  ordinary  made  a  decree  nisi  to  annul  the 
marriage  under  the  provisions  of  the  statute  36  Vict.  c.  81. 

This  was  a  suit  for  nullity  of  marriage,  brought  by  the 
husband  P.  H.  H.  The  petition,  which  was  filed  on  the 
22d  of  February,  1872,  alleged  a  marriage  to  have  taken 
place  on  the  6th  of  August,  1868,  and  cohabitation  from  the 
date  of  the  marriage  until  the  12th  of  February,  1872 ;  that 
the  petitioner  was,  at  the  time  of  the  marriage,  twenty-six 
years  of  age,  and  able  and  desirous  to  consummate  the  mar- 
riage, but  that  he  had  been  prevented  therefrom  by  reason 
of  tne  malformation  of  the  parts  of  generation  of  the  respon- 
dent, or  by  reason  of  her  incapacity  to  consummate  marriage, 
arising  from  nervous  affection,  and  that  such  malformation 
or  nervous  affection  is  practically  incurable  by  art  or  skill. 
The  respondent  at  tlie  time  of  marriage  was  twenty-two 
years  of  age.  The  respondent  appeared  and  filed  an  answer, 
m  which  she  traversed  the  averments  of  the  petitioner's 
capacitv  or  willingness  to  consummate  the  marriage,  and  of 
her  malformation  or  incapacity.  On  the  15th  of  June,  1872, 
the  judge  ordinary  (Lord  Penzance)  made  an  order  for  the 
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appointment  of  Henry  Oldham,  M.  D.,  and  Arthur  Noverre, 
M.  D.,  as  inspectors  of  the  persons  of  the  petitioner  and 
respondent,  and  the  4th  of  July,  1872,  was  fixed  upon  for 
the  attendance  of  the  parties  and  the  medical  inspectors  at 
the  registry,  but  the  respondent  refused  to  attend  or  be  in- 
spected. The  case  was  heard  in  camera  on  the  1st  of  May, 
1873,  when  the  petitioner  gave  evidence  as  follows:  *'I  was 
engaged  to  be  married  to  the  respondent  in  1866  or  1867. 
Ave  were  married  in  August,  1868.  On  that  night  when  I 
attempted  consummation  the  respondent  fainted.  I  dressed 
and  was  going  for  a  doctor  when  she  recovered.  I  then  re- 
127]  mained  quiet  for  that  night.  The  *next  day  we  went  to 
Folkstone.  She  made  me  promise  not  to  touch  her  that 
night.  On  the  third  night  we  were  at  Brussels.  I  found  the 
bedroom  door  locked.  I  could  not  enter.  We  were  two 
nights  at  Brussels.  Then  we  went  to  Wiesbaden.  We  had 
two  beds.  I  made  an  attempt  to  consummate.  She  put  on 
her  dressing-gown  and  rushed  down  stairs.  She  said  that  if 
I  attempted  anything  of  the  sort  again  she  would  leave  me. 
We  then  went  to  Homburg.  We  had  separate  beds  in  the 
same  room.  I  tried  on  two  or  three  occasions  to  consum- 
mate the  marriage  without  effect.  We  then  went  to  Baden- 
Baden.  I  gave  her  champaigne.  She  first  said  she  would 
allow  me  to  have  intercourse.  When  I  tried  she  fainted, 
and  on  recovery  became  angry.  At  my  father's  house,  in 
Dorset  Square,  1  tried  again  to  consummate.  She  ran  down 
stairs,  ana  only  returned  when  I  promised  not  to  try  again. 
In  May,  1869,  I  sold  out  of  the  armv.  I  lived  in  Albemarle 
street  with  respondent.  We  lived  happily  together,  except 
on  this  point.  I  still  solicited  intercourse  from  time  to  time, 
but  she  gave  some  frivolous  excuse  to  prevent  it.  She,  said 
*'she  was  tired,  or  not  in  the  humor."  We  went  to  Ryde, 
and  afterwards  to  Granville  street.  She  promised  to  submit 
to  me,  if  I  would  take  that  house.  When  there  I  tried,  but 
she  ran  out  of  the  house  and  down  the  street  with  little  on. 
I  afterwards  had  a  conversation  with  the  respondent's 
mother  in  her  presence.  I  said  I  should  go  my  own  way 
because  of  my  wife's  condtict.  She  came  in  and  I  asked 
her,  'How  can  you  make  out  to  your  mother  that  you  are 
my  wife?'  She  said  'your  conversation  is  too  filthy.'  She 
left  the  room  and  slammed  the  door.  We  went  abroad,  and, 
in  1872,  to  the  Isle  of  Wight.  My  solicitations  were  renewed, 
but  I  never  succeeded  in  having  connection.  I  fancy  that 
it  was  only  nervousness,  but  I  cannot  say.  In  February, 
1872,  I  was  in  a  boat  coming  up  to  town.  I  met  the  respon- 
dent.    She  told  me  she  was  coming  up  to  town  to  have  a 
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deed  of  separation  drawn.  I  have  not  cohabited  with  her 
since."  Tne  medical  men  were  examined,  and  stated  the 
result  of  their  inspection  of  the  petitioner. 

Stavely  Hill^  Q.C.,  and  Dr.  Tristram^  appeared  for  the 
petitioner.  They  referred  to  Pollard^  falsely  called  Wy- 
oourn^  V.  Wybourn{^)\  *Sparrow^  falsely  called  Har-  [128 
rison^  v.  Harrison  (*) ;  Greenstreet^  falsely  called  Cumyns^ 
V.  Cumyns  (*) ;  J7.  v.  F.  (*) ;  B.  v.  L,^  falsely  called  B\  (•) ; 
G.  V.  O.  (•). 
C.  A.  Middleton  appeared  for  the  respondent. 
July  15.  The  Judge  Ordinary.  I  have  had  great  diffi- 
culty in  this  case,  arising  from  the  fact  that  the  wife  has  not 
presented  herself  as  a  witness,  and  has  refused  to  submit  to 
inspection.  I  have  therefore  nothing  to  go  upon  but  the 
evidence  of  the  husband,  and  he  has  not  been  cross-examined. 
The  conclusion  I  have  come  to  is,  that  there  is  nothing  on 
the  surface  of  the  case  which  would  justify  me- in  withhold- 
ing credence  from  the  husband's  statements.  The  result  is, 
he  proves  that  there  has  been  more  than  three  years'  cohab- 
itation, and  that  there  has  been  no  consummation  of  the 
marriage.  There  does  not  seem  to  be  any  structural  impedi- 
ment to  the  consummation,  but  it  is  practically  impossible. 
I  agree  entirely  with  what  Lord  Penzance  said  in  O,  v.  O.  (*), 
on  a  similar  state  of  circumstances.  The  rule  appears  to  be 
this :  the  impediment  in  the  way  of  intercourse  must  be 
ph vsical,  and  it  m  ast  not  arise  from  the  willful  refusal  of  the 
wife  to  submit  to  her  husband's  embraces.  In  the  present 
^  case,  whenever  the  husband  endeavored  to  consummate  the 
*  marriage  the  act  brought  on  hysteria,  so  that,  he  could  not 
^  effect  his  purpose  without  employing  such  force  as,  but  for 
'  the  marriage,  would  have  amounted  to  rape.  Every  feeling 
is  arrayed  against  the  idea  of  a  husband  having  recourse  to 
such  violence.  If  then  the  husband  finds  it  impossible  to 
liave  connection  with  his  wife,  except  upon  such  conditions, 
it  is  practically  impossible  for  him  to  have  any  connection 
at  all.  In  the  absence  of  any  counter-statement  on  the  part 
of  the  wife,  and  taking  the  husband' s  account  to  be  correct, 
I  think  he  is  entitled  to  a  decree.  That  decree,  however, 
will  not  be,  as  it  would  have  been  a  short  time  ago,  final, 
but  in  accordance  with  a  recent  statute,  36  Vict.  c.  31,  it  will 
be,  in  the  first  instance,  a  decree  nisi. 

Attorney  for  petitioner  \  A.  T.  Hewitt. 
Proctors  for  respondent :  Shephard  &  Skipwith. 

{})  1  Hagg.  Eccl.,  726.  (*)  2  Roberts.,  614. 

(«)  8  Curt.,  16.  (*)  Law  Rep.,  1  P.  <b  M.,  689. 

(«)  2  Phillim.,  10.  («)  Law  Rep.,  2  P.  A  M.,  287. 
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[Law  Reports,  4  Admiralty  and  Ecclesiastical,  123.] 

July  29,  1619. 

123]  *The  Eugenie.    (6491  and  6624.) 

JSoUomree'—Masier^a  Wages — Marshallinff  of  Assets. 

The  master  of  a  French  logger  executed  bottomree  bonds  on  ship,  freight,  and 
cargo,  and  bound  himself  personally  by  the  bonds.  The  ship  arrived  at  her  port  of 
destination,  and  the  bonds  were  indorsed  to  the  owners  of  the  cargo  who  instituted 
a  suit  against  ship,  freight,  and  cargo,  to  enforce  payment  of  the  bonds.  The  mas- 
ter afterwards  instituted  a  suit  against  the  ship  and  freight  for  wages.  The  proceeds 
of  the  ship  were  insufficient  to  pay  the  bonds:  but  the  proceeds  of  the  ship,  together 
with  the  freight  and  the  value  of  the  cargo,  were  sufficient  to  pay  the  bonds  as  well 
as  the  wages  of  the  master : 

Held,  that  the  master  was  entitled  to  hare  his  wages  paid  out  of  the  proceeds  of 
the  ship  before  any  portion  of  that  fund  was  appropriated  to  the  payment  of  the 
amount  due  on  the  bonds. 

The  Eugenie,  a  French  lugger,  in  the  course  of  a  voyage 
from  Lannion,  in  Britanny,  to  Bristol,  was  compelled  to  put 
into  St.  Malo  in  distress,  having  sustained  damage  in  the 
prosecution  of  her  voyage  ;  and  expenses  had  to  be  incurred 
to  enable  the  vessel  to  proceed  on  ner  voyage.  Her  master 
being  without  funds  or  credit  at  St.  Malo,  hypothecated  the 
vessel,  her  freight,  and  cargo  in  order  to  obtain  the  neces- 
sary funds.  Afterwards  the  vessel  proceeded  on  her  vojrage 
ana  sustained  further  damage,  and  was  obliged  to  put  into 
the  port  of  Milford  for  repairs ;  and  the  master  being  with- 
out funds  or  credit  at  Milford,  obtained  a  further  loan  on 
the  security  of  a  bottomree  bond  on  the  vessel,  her  cargo, 


Vol  rv.]  XXXVII  VICT.  361 

The  Eugdnie.  1873 

and  freight  The  vessel  then  proceeded  on  her  voyage  and 
arrived  in  safety  at  Bristol.  By  each  bond  the  master 
bound  himself  personally,  and  each  bond  provided  for  the 
payment  of  the  amount  of  the  bond,  with  maritime  interest, 
on  the  safe  arrival  of  the  vessel  at  Bristol.  The  cargo  was 
consigned  to  Messrs.  Qtoate,  Hosegood,  &  Co.  of  Bristol, 
who  were  the  legal  owners  thereof,  and  on  the  arrival  of  the 
vessel  at  Bristol  they  obtained  possession  of  the  bonds  by 
indorsement. 

Application  having  been  made  for  the  payment  of  the 
bonds,  and  the  same  remaining  unpaid,  on  the  6th  of  May 
a  cause  was  instituted  on  benalf  of  Messrs.  Stoate,  Hose- 
good,  &  Co.  against  the  ship,  cargo,  and  freight,  to  enforce 
payment  of  the  bonds.  The  ship  was  arrested  in  this  suit 
at  Bristol,  and  on  the  10th  of  June  the  judge  pronounced 
for  the  validity  of  the  bonds,  and  *condemnea  the  [124 
vessel  in  the  amount  due  on  the  same,  with  interest  and 
costs,  and  decreed  the  vessel  to  be  sold  at  Bristol.  On  the 
12th  of  June  the  master  of  the  Eugenie. instituted  a  cause  of 
wages  and  disbursements  against  the  vessel  and  freight  in 
the  sum  of  £260.  On  the  21st  of  June,  Stoate,  Hosegood, 
&  Co.  appeared  in  this  suit.  On  the  6th  of  July  the  proctor 
for  Stoate,  Hosegood,  &  Co.  entered  a  caveat  against  the 
payment  of  any  sum  out  of  the  proceeds  of  the  sale  of  the 
vessel. 

On  the  10th  of  July  the  proctor  for  Stoate,  Hosegood,  & 
Co.  admitted  wages  to  have  oeen  earned  by  the  plaintiff,  and 
the  judge  directed  that  any  question  as  to  the  payment  of 
any  amount  that  might  be  due  to  the  master  in  respect  of 
wages  and  disbursements  should  come  before  him  on  mo- 
tion. It  appeared  that  the  proceeds  of  the  ship  were  wholly 
insufficient  to  pay  the  bonds ;  but  the  proceeds  of  the  ship, 
together  with  the  freight  and  the  value  of  the  cargo,  were 
sufficient  to  pay  the  bonds  as  well  as  the  wag^s  of  uie  mas- 
ter. The  proctors  for  Stoate,  Hosegood,  &  Co.  gave  notice 
that  they  snould  move  the  judge  to  order  the  balance  of  the 
proceeds  of  sale  of  the  vessel  to  be  paid  out  to  Stoate,  Hose- 
good, &  Co.,  in  part  satisfaction  of  the  claim  pronounced  for 
on  the  10th  of  June.  The  proctors  for  the  master  gave  no- 
tice that  they  should  move  the  judge  to  order  pavment  to 
the  master  of  the  amount  claimed  by  the  master  for  wages 
out  of  the  sum  in  the  registry. 

July  17.  Cohen  moved  according  to  the  terms  of  the  no- 
tice oi  motion  given  on  behalf  of  Stoate,  Hosegood,  &  Co. 
The  holders  of  the  bottomree  bonds  are  entitled  to  priority 
over  the  master,  because  he  has  bound  himself  by  the  bonds ; 
7  Eng.  Rep.]  46 
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The  Jonaihan  Ooodhue  C) ;  The  William  (").  The  rule  laid 
down  in  The  Edward  Oliver  (')  does  not  apply  to  the  pres- 
ent case,  because  here  the  holders  of  the  bonds  are  the 
owners  of  the  cargo,  and  the  cargo  has  not  been  arrested, 
and  bail  has  not  been  given  for  it ;  so  the  proceeds  of  the 
cargo  are  not  before  the  court. 

E,  C,  ClarlcsoUy  moved  in  pursuance  of  the  notice  of  mo- 
tion given  on  behalf  of  the  master,  and  opposed  the  mo- 
125]  tion  on  behalf  *of  Stoate,  Hosegooa,  &  Co.  The 
Edward  Olive?' {*)  is  exactly  in  point.  The  bonds  are  on 
ship,  freight,  and  cargo,  and  the  bottomree  suit  has  been  in- 
stituted against  ship,  freight,  and  cargo ;  and  the  holders 
of  the  bottomree  bonds  have  the  right  to  proceed,  if  they 
please,  against  the  cargo.  The  circumstance  that  they  are 
the  owners  of  the  cargo  can  make  no  difference  in  principle. 
The  master  has  rendered  himself  personally  liable  only  as 
an  additional  security  for  the  bondholders,  and  this  per- 
sonal obligation  of  a  master  will  not  be  enforced  where  the 
bondholder  does  not  need  to  avail  himself  of  it. 

CoheUj  in  reply. 

Cur.  adv.  vult 

July  29.  Sir  Robert  Phillimore.  I  have  taken  some 
time  to  consider  this  case,  in  which  I  have  pronounced  for 
the  validity  of  the  bottomree  bonds.  They  are  on  the  ship, 
cargo,  and  freight ;  the  ship  has  been  sold  ;  the  proceeds  are 
insufficient  to  cover  the  bonds,  the  net  proceeds  being 
£76  165.  5d.  The  bonds  are  for  £236.  The  master  has  in- 
stituted a  suit  for  wages  for  £260 ;  the  master  has  signed 
both  the  bonds,  and  made  himself  personally  liable  for 
them.  Nevertheless,  under  the  authority  of  the  decision  in 
The  Edward  Oliver  ('),  as  the  proceeds  of .  the  ship  and 
cargo  would  be  sufficient  to  pay  both  his  wages  and  the 
bonds,  the  court  might  so  marshal  the  assets  as  to  do  jus- 
tice to  both  parties.  In  T7ie  Edward  Oliver  (')  the  court 
said,  p.  383 : 

**  This  is  the  first  time  the  point  has  been  raised.  The  general  principle  is  clear. 
If  a  master  by  tiie  terms  of  a  bottomr  v  bond  has  bound  himself,  as  well  as  ship  and 
freight,  for  the  payment  of  the  bond,  it  would  be  manifestly  wrong  that  in  defea- 
sance of  his  own  contract  he  should  not  only  not  pay  the  bond  himself,  but  obtain 
out  of  the  proceeds  of  tlie  ship  and  freight  payment  of  his  own  clnims  against  the 
owners,  leaving  the  bottomry  bondholders  unpaid.  Hence  the  rule  by  which  the 
masters  claim  is  liable  under  those  circumstances  to  be  postponed.  But  this  rule 
frequently  operates  w^ith  great  severity  against  the  master,  depriWng  him  of  his  real 
remedy  for  recovering  his  wages  and  disbursements,  and  certainly  ought  not  to  be 
carried  beyond  the  exigency  of  their«ase ;  that  is,  ought  not  to  be  extended  to  cir- 
cumstance's where  the  bottomry  bondholder  would  not  be  prejudiced  by  the  master 

0)  Swa.,  355.  («)  Swa.,  346.  («)  Law  Rep,,  1  A.  <fe  E.,  879. 
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being  paid  before  him.  I  see  no  reason  why  the  owners  of  cargo  shoald  be  bene- 
fited at  the  expense  of  the  master,  for  the  master,  though  he  may  have  bound  himself 
for  the  payment  of  the  bond  to  the  holder  thereof,  has  made  no  such  contract  with 
the  owners  of  cargo,  and  they  are  not  entitled  *to  invoke  a  rule  made  only  [190 
for  the  protection  of  the  bondholder.  The  court  will,  therefore,  pronounce  the  pro- 
ceeds of  the  ship  and  freight  to  be  first  applied  in  payment  of  the  master's  claim  for 
wages  and  disbursements." 

In  the  case  before  me  the  owners  of  the  cargo  have  bought 
up  the  bonds,  apparently  with  a  view  of  taking  this  case  out 
01  the  application  of  tne.  rule  in  The  Edward  Oliver  (*). 
Moreover,  it  is  urged  that  in  The  Edward  Oliver  (')  the 
owners  of  the  cargo  nad  given  bail,  which  they  had  not  done 
in  this  case.  This  does  not  appear  to  me  to  affect  the  prin- 
ciple on  which  I  must  decide.  It  is  said  that  it  is  hard  the 
owners  of  the  cargo  should  pav  the  wages  of  the  master, 
who  may  recover  at  common  law  against  the  shipowner. 
But  I  am  unable  to  distinguish  this  case  from  The  MJdward 
Oliver  ('),  and,  as  far  as  general  equity  is  concerned,  I  think 
it  is  in  favor  of  the  master's  claim.  The  cargo  owner  may 
recover  against  the  shipowner :  Benson  v.  Duncan  (') ;  and 
it  is  by  the  skill  and  exertion  of  the  master  that  the  ship  has 
been  safely  navigated  and  the  cargo  brought  to  its  destina- 
tion. The  bonds  are  somewhat  unusually  worded,  but  this 
Circumstance  does  not  affect  the  principle  applicable  to  tiie 
case.  The  monev  is  not  raised  for  the  oenent  of  the  master, 
but  of  the  ship,  freight,  and  cargo  ;  they  are  the  principals, 
he  the  surety.  I  do  not  see  why  the  circumstance  that  the 
owner  of  the  cargo  had  purchased  the  bonds  should  put 
him  in  a  better  condition  than  any  other  purchaser.  I  shall 
follow  The  Edward  Oliver  (*),  and  decree  as  prayed  by  the 
master. 

Solicitors  for  the  bondholders,  plaintiffs  in  cause  6,491 : 
Fielder  &  Sumner, 

Solicitors  for  the  master  of  the  Eugenie,  plaintiff  in  cause 
6,624 :  Clarksony  Son^  <&  Oreenwell. 

(»)  Law  Rep.,  1  A.  A  E.,  879.  (»)  8  Ex.,  644;  18  L,  J.  (Ex.),  169. 
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[Law  Reports,  4  Admiralty  and  EoclesiaBtical,  127.] 

March  28,  1873. 

127]  *The  Rasche.  (L.  77.) 

Salvage — Derelict, 

A  ship  on  a  voyage  from  Melbourne  to  London  fell  in  with  a  derelict  brigantine 
220  miles  to  the  westward  of  the  Lizard,  in  the  month  of  February,  and  put  an  officer 
and  three  hands  on  board  her,  who,  under  circumstances  of  great  difficulty  and  daa- 
ger,  and  after  much  hardship,  brought  her  in  safety  to  Liverpool.  In  a  salva^  suit 
instituted  on  behalf  of  the  owners,  master,  and  crew  of  the  ship,  the  court,  an«r  di- 
recthig  expenses  incurred  by  the  salvors  to  be  paid  to  them  out  of  the  proceeds  of  the 
salved  property,  awarded  more  than  a  moiety  of  the  residue  as  saiyage  reward. 

This  was  a  salvage  suit  instituted  on  behalf  of  the  owners, 
master,  and  crew  oi  the  ship  Scythia,  against  the  brigantine 
Rasche,  her  cargo  and  freight.  The  facts,  which  were  ad- 
mitted upon  the  pleadings,  appear  from  the  judgment. 

BvM^  Q.C.,  and  JE.  C.  Clarkson^  for  the  plainliflfs. 

The  Admiralty  Advocate  {Dr.  Deane,  Q.C.),  and  TT,  O. 
F.  Phillimore^  for  the  defendants. 

Sir  Robert  Phillimore.  In  this  salvage  suit  the  facts 
are  undisputed,  and,  in  the  judgment  of  the  court,  an  un- 
doubted service  of  extraordinary  merit  has  been  performed. 

Indeed  there  is  only  one  circumstance  which,  as  far  as 
questions  of  humanity  are  concerned,  would  have  height- 
ened it,  and.  that  is  that  there  is  no  claim  for  life  salvage. 
But  with  the  exception  that  no  life  was  saved,  as  the  vessel 
salved  was  abandoned  by  her  master  and  crew,  all  the  essen- 
tial ingredients  of  a  very  high  salvage  service  were  present. 

Now,  the  Scythia  is  an  iron  ship  of  836  tons  register,  and 
at  the  time  the  services  were  rendered  she  was  manned  by  a 
crew  of  twenty-three  hands  all  told,  and  was  of  the  value  of 
£16,000,  and  she  had  on  board  a  cargo  of  the  value  of 
£112,000.  The  Rasche,  the  vessel  salved,  is  a  brigantine  of 
about  250  tons  register,  whose  value  has  been  agreed  at 
£1,880,  and  the  value  of  her  cargo  at  £4,814,  making  a  total 
value  of  £6,694. 

Before  the  Scythia,  this  vessel  with  such  great  interests  on 
board  her,  fell  in  with  the  Rasche,  she  passed  a  brig  which  had 
128]  attempted  *to  render  service  to  the  Rasche,  but  could 
not  put  a  man  on  board  her.  The  captain  of  the  Scythia,  on 
coming  up  with  the  Rasche,  sent  the  mate  on  board  her,  who, 
on  finding  that  she  was  abandoned  by  her  crew,  left  one  man, 
who  with  great  gallantry  remained  on  board,  and  the  mate, 
returning  to  his  vessel,  represented  to  the  captain*  that  if  the 
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captain  approved  he  would  take  charge  of  her  if  he  could 

fet  volunteers  to  assist.  The  captain,  though  taking  on 
iniself  great  responsibility,  chose  out  of  the  crew  of  the 
Scy  thia,  who  had  all  volunte^ed,  three  men ;  and  the  mate, 
taking  two  of  them  with  him,  was  put  oi^  board  the  Rasche  ; 
the  third  man  being  already  on  the  Rasche,  having  been  left 
on  board  that  vessel  whilst  the  mate  had  returned  to  consult 
with  the  captain.  The  three  men  and  the  mate  for  eighteen 
days  navigated  the  Rasche,  in  circumstances  of  very  great 
danger,  and  succeeded  in  saving  her  from  a  total  loss.  That 
the  Kasche  was  nearly  totally  lost  is,  I  think,  proved  by  the 
fact  that  the  captain,  when  he  first  sent  the  mate  on  board 
her,  thought  it  would  be  necessary  to  scuttle  her  if  he  could 
not  save  her. 

I  may  mention  that  the  place  where  the  Rasche  was  fallen 
in  with  was  about  220  miles  to  the  westward  of  the  Lizard ; 
and  that  the  Scythia  was  on  a  voyage  from  Melbourne  to 
L^idon.  The  fare  of  the  men  whist  on  board  the  Rasche 
was  miserable ;  they  had  very  bad  food,  all  the  stores  on 
board  being  more  or  less  damaged,  and  for  the  first  two  or 
three  days  they  lived  almost  entirely  on  biscuits.  They  had 
between  themselves  to  arrange  watcnes  for  the  eighteen  days 
they  were  alone  on  board  the  Rasche.  And  it  must  be  re- 
membered that  the  Scythia  having  parted  with  the  men  sent 
on  board  the  Rasche  was  left  snorthanded;  and  that  the 
time  she  took  to  complete  the  passage  to  London  was  three 
times  as  long  as  the  time  usnaliy  taken  by  her — ^three  times 
as  long  as  the  time  she  otherwise  would  have  taken. 

Now  the  value  of  the  property  saved  by  the  gallantry  of 
the  salvors  has  been  valued,  as  oef  ore-mentioned,  at  £6,694, 
and  from  this  amount  the  sum  of  £600  18^.  2d.  for  the  ex- 
penses incurred  by  the  owners  of  the  Scythia  will  have  to 
he  deducted. 

That  would  leave  me  to  deal  with  the  net  sum  of  £6,294. 
In  the  circumstances  of  extraordinary  merit  and  gallantry 
under  which  the  services  were  rendered,  I  shall  award  as 
salvage  the  sum  of  *£3,290  ;  of  this  sum  I  shall  award  [129 
to  the  mate  £600 ;  to  the  three  men  who  went  on  board  the 
Rasche  £510  each ;  to  the  rest  of  the  crew  and  officers  of 
the  Scythia  £360  ;  and  £500  to  the  owners. 

The  sum  of  £360  to  be  divided  among  the  officers  and 
crew  according  to  their  rating,  the  shares  of  the  runners  and 
apprentices  being  calculated  as  if  they  were  able  seamen. 

Solicitors  for  plaintiffs  :  Bateson  &  Co, 

Solicitors  for  defendants :  Duncan^  Hill^  &  Parkinson. 
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[Law  Reports,  4  Admiralty  and  Ecclesiastical,  129.  ] 

March  28,  1878. 

The  •  Melpomene.  (L.  64,  67.) 

Salvage — Practice — CoMolidation  of  Ca/um, 

Salvage  suits  may  be  consolidated  on  the  motion  of  the  plaintiffs  and  without  Uie 
consent  of  the  defendants. 

A  steam-tug  attempting  to  render  assistance  to  a  ship  exhibiting  signals  of  distress 
may,  in  a  case  where  such  ship  is  afterwards  salved  by  means  of  other  assistance,  be 
entitled  to  salvage  reward,  even  though  her  efforts  have  been  practically  unavailiug.(') 

A  CAUSE  of  salvage  was  instituted  in  the  Liverpool  District 
Registry  against  the  ship  Melpomene,  her  cargo,  and  freight, 
on  behalf  of  the  owners,  master,  and  crew  of  the  steam-tug 
Fiery  Cross. 

Another  cause  of  salvage  was  afterwards  instituted  in  the 
same  registry  against  th»  same  ship,  her  cargo  and  freight, 
on  behalf  of  the  owners,  master,  and  crew  oi  the  steam-tug 
Resolute.  Both  tugs  belonged  to  the  New  Steam-tug  Com- 
pany, Limited,  and  at  the  time  of  the  institution  of  tne  first 
cause  the  company's  officers  were  not  aware  that  salvage  ser- 
vices had  been  rendered  by  the  Resolute.  Afterwards  the 
district  registrar,  on  the  application  of  the  plaintiffs,  made 
an  order  consolidating  the  two  causes. 

Jan.  21.  E.  C.  Clarkson^  on  behalf  of  the  defendants, 
moved  to  set  aside  the  consolidation  order.     It  is  a  common 

Iractice  to  consolidate  salvage  causes  on  the  motion  of  the 
30]  defendants,  *but  is contiury  to  the establishedpractice 
of  the  court  to  do  so  on  the  motion  of  the  plaintiflrs.  The 
only  object  of  the  plaintiffs  is  to  prefer  a  duplicate  claim,  in 
the  cause  of  the  Resolute  without  incurring  the  risk  of  costs. 

Butt^  Q.C.,  contra.  The  court  will  not  enter  into  the 
merits  of  the  claim  now.  No  practical  difficulty  can  arise 
as  to  the  costs  in  any  case,  because  the  court  has  full  power 
over  them. 

Clarkson^  in  reply. 

Sir  Robert  Phillimore.  This  is  an  application  to  the 
court  to  reverse  an  order  of  the  registrar  oi  the  Liverpool 
District  The  order  is,  that  these  causes  of  salvage  should  be 
consolidated.  It  is  the  recognized  practice  of  the  court  to 
recognize  and  enforce  the  consolidation  of  salvage  causes. 
It  is  quite  true,  as  stated  by  Mr.  Clarkson,  that  applications 
for  consolidation  are  usually  made  on  the  part  of  de- 
fendants, whilst  in  the  present  case  the  application  is  on 

Q)  See  the  Merchant  Shipping  Act  Amendment  Act,  18V3  (36  A  87  Vict.  c.  85), .«».  18. 
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behalf  of  the  plaintiffs.  I  consider,  however,  it  is  a  reason- 
able application,  from  whatever  motive  it  may  be  induced, 
as  it  has  for  its  effect  to  secure  the  defendants  from  the 
payment  of  the  larger  costs  that  might  be  incurred  if  both 
suits  were  prosecuted  separately.  It  is  stated  as  a  reason 
for  reversing  the  order  that  the  second  suit  is  a  trumpery 
suit,  and  costs  would  be  so  increased  therein  that  the  defen- 
dants will  have  no  remedy.  But  I  am  informed  by  the 
registrar  that  there  is  no  difficulty  in  apportioning  costs 
in  such  a  suit,  and  in  making  the  second  set  of  salvors  pay 
the  costs  incurred  in  respect  of  their  suit  if  it  should  be 
necessary.  Moreover,  it  is  competent  to  the  court  to  sever 
the  claims  and  award  a  sum  nomine  eoopensarum  if  there  is 
any  difficulty.  I  shall,  therefore,  allow  the  consolidation 
and  affirm  the  order  of  the  district  registrar. 

On  the  28th  of  March  the  consolidated  cause  came  on  for 
hearing.  The  defendants  had  tendered  by  act  in  court  £120 
in  respect  of  the  services  of  the  Fiery  Cross,  and  the  tender 
had  been  rejected.  It  appeared  from  the  pleadings  and  the 
evidence,  that  about  3  a.  m.  on  the  9th  oi  December,  1872, 
the  Resolute  was  lying  under  steam  in  the  Mersey,  when  she 
saw  the  Melpomene  in  collision  with  a  screw-steamer,  and 
drifting  up  the  river  at  a  rapid  rate  with  the  *flood  tide.  [131 
The  Resolute  immediately  followed  them  for  the  purpose  of 
rendering  assistance,  and  attempted  to  get  a  hawser  on  board 
the  Melpomene,  but  without  success.  The  Melpomene  then 
drifted  further  up  the  river,  and  exhibited  blue  lights  as  sig- 
nals for  assistance,  when  the  Resolute  made  another  attempt 
to  take  her  in  tow,  and  a  hawser  was  passed  between  the  two 
vessels ;  the  Resolute  then  steamed  anead,  but  shortly  after- 
wards it  was  discovered  that  the  hawser  came  away,  and  that 
it  had  not  been  made  fast  on  board  the  Melpomene.  The 
Fiery  Cross  subsequently  came  up,  and  by  ner  assistance 
and  that  of  other  tugs,  the  Melpomene  was  taken  to  a  place 
of  safety. 

Biitty  Q.C.,  and  Cohen^  appeared. for  the  plaintiffs. 

Milwardy  Q.C.,  and  E,  V,  Clarkson^  for  the  defendants. 
They  contended  that  no  services  in  the  nature  of  salvage 
services  had  been  rendered  by  the  Resolute.  Success  is  an 
essential  element  in  salvage  service.  The  very  principle 
which  actuates  the  court  in  liberally  rewarding  successful 
services  is  that,  in  many  cases,  meritorious  efforts  are  unre- 
warded because  unsuccessful :  The  Edward  Hawkins  (*). 

BiUtj  Q.C.,  in  reply. 

(')  16  Moo.  P.  C,  486. 
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Sir  Robert  Phillimore  awarded  as  remuneration  for  the 
services  rendered  by  the  Fiery  Cross  and  her  crew  £30  in 
addition  to  the  sum  tendered.  He  proceeded  to  say :  With 
regard  to  the  question  whether  the  Resolute  is  entitled  to 
any  remuneration  at  all,  I  have  had  considerable  difficulty, 
seeing  that  her  intention,  however  good,  was,  according  to 
the  evidence,  practically  unexecuted;  but,  on  the  other 
hand,  I  think  there  are  no  cases  which  would  stand  in  the 
way  of  my  adopting  as  a  principle  this  proposition,  which 
appears  to  me  of  consideraole  importance  to  the  interests  of 
commerce  and  navigation,  especially  at  the  present  time, 
namely,  that  where  a  vessel  makes  a  signal  of  distress  and 
another  goes  out  with  the  bona  fide  intention  of  assisting 
that  distress,  and,  as  far  as  she  can,  does  so,  and  some  acci- 
dent occurs  which  prevents  her  services  being  as  effectual  as 
she  intended  them  to  be,  and  no  blame  attaches  to  her,  she 
ought  not  to  go  wholly  unrewarded.  I  think  it  is  for  the  in- 
132]  terests  of  commerce  *and  of  navigation,  and  also  for  the 
encouragement  of  salvage  services  generally  that  some  remu- 
neration should  be  given.  I  think  a  slight  remuneration 
will  suffice  on  the  present  occasion,  and  1  shall  award  the 
Resolute  £60. 

Solicitors  for  plaintiif s :  Simpson  &  North. 
Solicitors  for  defendants :  Bull,  Stone,  &  Fletcher. 


[Law  Reports,  4  Admiralty  and  Ecclesiastical,  182.] 

May  15,  1878. 

The  Benmore  (6455). 

Damage — Inevitable  Accident — Onus  of  Proof, 

In  a  cause  of  damage  the  defendants,  by  their  pleading,  made  no  charge  of  negli- 
gence against  the  plaintiffs,  but  denied  generally  the  averments  in  the  petition,  and 
pleaded  inevitable  accident : 

Jleldf  that  the  plaintiffs  ought  to  be$nn. 

The  lliomae  Lea  (38  L.  J.  (Ad.),  87)  overruled. 

This  was  a  damage  suit  instituted  on  behalf  of  the  owners 
of  the  late  ship  Sree  Singapura,  and  on  behalf  of  the  owners 
of  the  cargo  of  the  saia  vessel,  and  also  on  behalf  of  her 
master  and  crew,  against  the  ship  Benmore.  The  petition 
stated  in  substance  as  follows :  • 

1.  At  about  6.30  p.  m.  of  the  29th  of  March,  1873,  the 
Sree  Singapura,  in  the  prosecution  of  her  said  voyage,  was 
in  tlie  English  channel,  about  twenty  miles  N.  E.  of  the 
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Gaskets.  The  weather  was  foggy  and  the  Sree  Singapura 
was  proceeding  under  sail,  close  hauled  on  the  starboard 
tack,  heading  rf.E.  by  N.,  and  making  from  three  to  four 
knots  an  hour,  with  the  Admiralty  regulation  lamps  duly 
exhibited  and  burning  well  and  brightly,  and  a  fog-horn  was 
being  duly  sounded,  and  a  good  look-out  was  being  kept 
from  on  board  her. 

2.  While  the  Sree  Singapura  was  thus  proceeding  the 
sound  of  the  fog-horn  oi  a  vessel  was  heard  by  those  on 
board  her,  and  shortly  afterwards  a  vessel  (which  proved  to 
be  the  Benmore)  was  seen  at  the  distance  of  between  three 
and  four  cables  lengths,  and  bearing  about  two  and  a  half 
points  on  her  port  bow.  The  Benmore  was  proceeding  on 
the  opposite,  the  port  tack,  and  the  Sree  Singapura  was 
kept  on  her  then  course,  close  hauled  to  the  wind,  on  the 
starboard  tack,  in  the  expectation  that  the  Benmore  would 
*keep  out  of  her  way,  as  she  was  bound  and  ought  to  [133 
have  done.  The  Benmore,  instead,  however,  of  so  doing, 
approached,  and  although  loudly  hailed  from  the  Sree  Sin- 
gapura, ran  into  and  struck  her  upon  the  port  side,  between 
tne  main  and  mizen  rigging. 

3.  The  Benmore  improperly  neglected  to  keep  out  of  the 
way  of  the  Sree  Singapura. 

4.  The  helm  of  the  Benmore  was  improperly  ported. 

6.  The  proper  regulation  lights  were  not  duly  exhibited 
on  board  the  Benmore. 

6.  Those  on  board  the  Benmore  neglected  to  keep  a  good 
look-out 

•  7.  The  said  collision  and  the  losses  of  the  plaintiffs  conse- 
quent thereupon  were  occasioned  by  the  negligent  and  im- 
proper navigation  of  the  Benmore. 

8.  The  said  collision  was  not  in  any  way  occasioned  by 
any  negligence  on  the  part  of  those  on  board  the  Sree  Sin- 
gapura. 

The  answer  filed  on  behalf  of  the  defendants,  the  owners 
of  the  Benmore,  contained  the  following  allegations : 

1.  Shortly  after  6  p.  m.  on  the  29th  of  March,  1873,  the 
Benmore  was  in  the  English  channel,  about  twenty-five 
miles  to  the  N.E.  of  the  Caskets. 

2.  There  was  a  thick  fog,  but  it  was  still  daylight.  The 
Benmore  was  sailing  close-hauled  by  the  wind  on  the  port 
tack,  at  the  rate  of  about  from  three  to  four  knots  per  hour. 
The  fog-horn  of  the  Benmore  was  being  sounded  at  short 
intervals,  and  a  good  look-out  was  being  kept  on  board 
her. 

3.  At  such  time  the  fog-horn  of  a  vessel,  which  proved  to 

7  Eng.  Rep.]  47 
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be  the  Sree  Singapura,  was  heard  apparently  ahead,  or  a 
little  on  the  starboard  bow  of  the  Benmore.  The  helm  of 
the  Benmore  was  put  hard  aport,  but  there  was  not  quite 
sufficient  time  for  ner  to  pay  oflf  enough  to  clear  the  Sree 
Singapura,  and  the  Benmore  came  into  collision  with  the 
starooard  side  of  the  Sree  Singapura. 

4.  Save  as  herein  appears,  the  defendants  deny  the  truth 
of  the  several  allegations  contained  in  the  2d,  3d,  and  7th 
articles  of  the  petition  filed  in  this  cause. 

6.  The  helm  of  the  Benmore  was  not  improperly  ported, 
as  alleged  in  the  5th  article  of  the  said  petition. 

6.  As  to  the  6th  article  of  the  said  petition,  the  defendants 
sav  that  at  the  time  of  the  said  collision  it  was  still  daylight, 
134]  that  the  *lights  of  the  Benmore  were  about  to  be 
exhibited,  and  that  the  absence  of  the  lights  of  the  Benmore 
did  not  in  any  way  cause  or  contribute  to  the  collision. 

7.  As  to  the  4tn  and  8tli  articles  of  the  said  petition,  the 
defendants  say  that  the  said  collision  was  not  caused  by  any 
negligent  or  improper  navigation  of  the  Benmore,  but  was, 
so  far  as  the  Benmore  was  concerned,  the  result  of  inevitable 
accident. 

The  answer  did  not  charge  the  plaintiffs  with  negligence. 
May  15.     The  case  came. on  for  hearing. 

G.  Bruce  and  Gibson^  for  the  plaintiffs,  contended  that  the 
onus  of  proof  was  upon  the  defendants,  and  that  they  should 
begin.  It  appears  irom  the  pleadings  that  the  Sree  Singa- 
pura was  on  the  starboard  tacK,  and  tne  Benmore  was  on  the 
port  tack ;  and  therefore  the  Benmore  was  bound  to  keep 
out  of  the  way  of  the  Sree  Singapura.  It  is  therefore  incum- 
bent upon  the  Benmore  to  excuse  herself  for  not  getting  out 
of  the  way.  No  charge  of  negligence  is  made  against  the 
Sree  Singapura,  and  the  only  defence  raised  is  that  of  inevi- 
table accident ;  and  it  must  rest  with  the  Benmore  to  estab- 
lish the  defence :  The  Bolina  (*) ;  The  ThoTuas  Lea  ('). 

Butt^  Q.C.,  and  E.  C.  Clarkson^  for  the  defendants,  con- 
tended that  the  onus  of  proof  rested  with  the  plaintiffs.  The 
plaintiffs  must  establish  that  there  was  negligence  on  the  part 
of  the  Benmore.  The  material  allegations  in  the  petition  are 
denied,  and  the  plaintiffs  must  prove  them:  The  Mar- 
pesia  ('). 

.  Sir  Robert  Puillimore.     It  is  true  that  the  practice  of 
the  court  has  been  to  call  upon  the  defendants  to  begin  in 

(')  8  No.  of  Ca.,  208.  P)  38  L.  J.  (Ad.),  87. 

(»)  Law  Rep.,  4  P.  C,,  212. 
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cases  where  no  charge  of  negligence  is  made  against  the 
plaintiflf,  and  the  only  defence  raised  on  the  pleadings  is  in- 
evitable accident ;  but  I  think,  after  the  recent  decision  of 
the  Judicial  Committee  of  the  Privv  Council  in  the  case  of 
The  Marpesia  (*),  I  can  no  longer  allow  this  practice  to  pre- 
vail.   I  rule  that  the  plaintiffs  must  begin. 

Solicitor  for  plaintiffs :  Cooper. 

Proctors  for  defendants :  Fritchard  &  Sons. 


(>)  Law  Rep.,  4  P.  C,  212, 
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[Law  Reports,  8  Chancery  Appeals,  778.] 
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778]  *NOBLE  V.    WiLLOCK. 

Will  of  Married  Women — Separate  Sntate — Appointment — Death  ofButiband — Anent — 

After-acquired  Property — 1  Viet.  c.  26,  m.  8,  24. 

A  married  woman  having  separate  estate,  and  having  nnder  her  marriae^  settle- 
ment a  power  of  appointment  in  the  event  of  her  dyin^  in  the  lifetime  of  her  husband, 
made  a  will  with  the  assent  of  her  husband,  and  survived  her  husband : 

Heldf  that  though  the  will  passed  the  separate  estate,  it  did  not  execute  the  power 
of  appointment,  nor  pass  property  acquired  by  the  wife  after  the  death  of  her  hus- 
band: 

Held,  that  the  death  of  a  husband  operates  as  a  revocation  of  his  assent  to  the  will 
of  his  wife. 

Decree  of  Bacon,  V.C.  reversed. 

Observations  on  Noble  v.  Phelps  Q), 

By  a  settlement  dated  the  17th  of  April,  1827,  made  on 
the  marriage  of  Maria  Dawes,  then  Maria  Noble,  with 
Henry  Dawes,  two  sums  of  £4,000  and  £10,300,  to  which 
Maria  Noble  was  then  entitled,  were  assigned  to  trustees 
upon  trust  to  pay  the  income  to  Henry  Dawes  for  life,  and 
after  his  death  to  pay  Maria  Noble  the  income  during  her 
779]  life?  and  from  and  after  the  decease  of  the  *survivor  to 
hold  the  same  upon  certain  trusts  for  the  children  of  the  mar- 
riage ;  and  in  case  there  should  be  no  child  of  the  marriage 
who  should  attain  a  vested  interest,  then  "upon  trust  for 
the  said  Maria  Noble,  her  executors  and  administrators,  in 

{})  Law  Rep.,  2  P.  A  D.,  276, 
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case  she  shall  survive  the  said  Hemy  Dawes,  her  intended 
husband ;  but  if  she  shall  die  in  his  lifetime,  then,  from  and 
after  the  decease  of  the  said  Henry  Dawes,  upon  trust  for 
such  person  or  persons  ...  as  she  the  said  Maria  Noble, 
notwithstanding  her  coverture,  by  her  last  will  and  testa- 
ment in  writing,  or  any  writing  in  the  nature  of  or  purport- 
ing to  be  her  last  will  and  testament,  or  any  codicil  or  coaicils 
thereto,  to  be  signed  and  published  bv  her  in  the  presence 
of  two  or  more  credible  witnesses,  shall  at  any  time  or  times 
after  the  solemnization  of  the  said  intended  marriage  direct 
or  appoint ;"  and  in  default  of  apjyointment,  after  the  death 
of  Henry  Dawes,  for  the  next  of  kin  of  Maria  Dawes,  as  if 
she  had  died  intestate  and  unmarried,  according  to  the 
Statute  of  Distributions. 

There  were  no  children  of  the  marriage. 

On  the  18th  of  August,  1857,  Henry  Dawes  made  his  will, 
whereby  he  devised  and  bequeathed  all  his  real  estate  and 
personal  estate  to  his  wife  Maria  Dawes,  and  appointed  her 
his  sole  executrix. 

Maria  Dawes  by  her  will,  dated  the  20th  of  July,  1869, 
purported  to  dispose  of  a  sum  of  £3,822  ll*.  lid.  consols 
which  she  had  to  her  separate  use,  and  she  also,  in  exercise 
of  the  power  given  to  her  by  the  above  stated  settlement,  and 
of  every  other  power,  appointed  and  bequeathed  the  above- 
mentioned  sum  of  £14,300  (calling  it  £14,000.)  She  also 
purported  to  devise  certain  real  estate  of  which  she  was 
seised  in  fee,  and  her  will  contained  the  following  clause : 
''And  as  to  all  the  residue  of  any  real  and  personal  estate 
which  I  shall  possess  or  have  power  to  dispose  of  at  the  time 
of  my  decease,  I  appoint,  devise,  and  bequeath  the  same, 
subject  as  aforesaid,  unto  my  said  niece  Maria  Willock, 
spinster,  for  her  absolute  use  and  benefit ;  and  she  appointed 
Maria  Willock  and  William  Phelps  executrix  and  executor 
of  her  will. 

On  the  17th  of  November,  1869,  Henry  Dawes  died. 

On  the  2d  of  Jainuarv,  1870,  Maria  Dawes,  his  widow, 
died,  before  probate  of  her  husband's  will  was  completed; 
and  never  having  re-executed  her  own  will. 

*Soon  after  Mrs.  Dawes'  death,  her  executrix  and  [780 
executor  propounded  her  will  for  probate,  but  a  caveat 
was  entered  by  William  Noble,  one  of  the  next  of  kin. 

The  cause  as  to  the  probate  came  on  to  be  heard  before 
Lord  Penzance,  the  juage  ordinary,  when  it  was  found,  as 
the  result  of  the  evidence,  that  the  sum  of  £3,822  11^.  lid. 
consols  mentioned  in  the  will  was  the  separate  property  of 
Maria  Dawes ;  that  Henry  Dawes  her  husband  .' '  assented 
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to  her  making  a  will  and  knew  that  she  had  made  a  will, 
which  will  is  the  will  in  question  ;"  that  it  was  not  proved 
that  Henry  Dawes  "knew  the  contents  of  the  said  will;" 
that  Maria  Dawes  after  she  became  a  widow  "intended 
to  adhere  to  the  said  will,  and  intended  that  the  same  should 
operate  and  have  effect  as  her  last  will  and  testament." 

The  judge  ordinary  thereimon  decreed  probate  of  the  will 
of  Mrs.  Dawes  to  Maria  Willock  and  William  Phelps, 
"  limited  to  the  administration  of  all  such  personal  estate 
and  effects  as  she  the  said  deceased  by  virtue  of  the  powers 
and  authorities,  if  any,  given  to  and  vested  in  her  oy  the 
aforesaid  indenture  oi  settlement,  or  by  virtue  of  all  and 
every  other  powers  and  authorities,  or  by  virtue  of  any  law 
or  statute  her  in  any  way  enabling,  had  power  to  appoint  or 
dispose  of  by  her  will,  and  has  in  and  oy  her  said  will  ap- 
pointed or  disposed  of  accordingly,  but  not  further  or  other- 
wise."    The  case  is  reported :  Noble  v.  Phelps  (').    - 

The  bill  in  this  suit  was  then  filed  by  William  Noble  and 
four  others,  being  five  of  the  next  of  kin  of  the  testatrix, 
against  Maria  WiUock,  the  executrix  and  residuary  legatee 
under  the  will  of  William  Phelps,  who  was  executor  of  the 
will,  and  also  a  trustee  of  the  marriage  settlement,  Richard 
Gosling,  the  co-trustee  of  the  settlement,  and  others,  pray- 
ing a  declaration  that  the  personal  estate  of  Maria  Dawes 
(except  the  £3,822  11^.  lid.  consols,)  was  not  well  disposed 
of  by  her  will,  and  went  to  the  persons  entitled  thereto  un- 
der the  Statute  of  Distributions,  and  that  the  £14,300  settled 
by  the  said  indenture  of  settlement  was  not  well  or  effectu- 
ally appointed  by  the  will  of  Maria  Dawes,  and  was  now 
divisible  amongst  the  persons  aforesaid ;  and  praying  the 
usual  accounts  of  the  personal  estate  of  Maria  Dawes. 
781],  *The  Vice-Chancellor  Bacon  dismissed  the  bill, 
holding  that  the  £14,300  and  all  the  personal  estate  to  which 
Mrs.  Dawes  was  at  her  death  entitled  passed  by  her  will  ('). 


?' 


')  Law  Rep.,  2  P.  A.  D.,  276.  property  over   which   she   had    express 

[*)  1873.    -Jan.  30.  power,  daring  coverture,  of  appointing; 

and  although  it  was  admitted  that  the  as- 

Sin  James  Bacon,  V.C,  after   stating  sent  of  the  husband  might  give  validity 

the  facts  of  the  case,  continued:  to  any  will  of  personalty  made  by  a  wife 

The   case  has   been    argued   at  great  during  coverture,  yet  it  was  insisted  that 

length,  and  witli  much  learning  and  abil-  such    assent    could    only  operat-e  so    to 

ity  on  both  sides,  and  many  cases  under  affect  the  marital  right  m  such  personal 

the  law  as  it  existed   previously  to  the  estAte,  and,  therefore,  that  the  husband's 

year  1838  were  referred  to  for  the  pur-  assent  ceased   to   have  any  effect  if  he 

pose  of  establishing  the  proposition,  that  should  happen  to  die  in  the  wife's  life- 

a  married  woman  was  incapable  of  male-  time ;  and  further  that  he  might  at  any 

ing  a  valid  will,  except  so  far  as  such  will  time  revoke  such  assent.     Several  of  the 

might  relate   to  her   separate  estate,  or  cases,  and  all  the  text-books,  from  Swin- 


VoL  VIII.]                             CHANCERY  APPEALS.  375 

L.C.  andL.  JJ.                              Noble  v.  Willock.  1878 

*The  plaintiffs  appealed.  [782 

The  Solicitor  General  (Sir  G.  Jessel)^  and  Mr.  Amphlett^ 
Q.C.  (Mr.  Beoir  with  them),  for  the  plaintiffs  : 

burne   downwards,  furnish  some  ground  of  a  feme  covert,  &nd  was  therefore  inope- 

for  these  propositions.     1  have,  however,  rative. 

not  found  any  instance  in  which  it  has  These  cases,  therefore,  appear  to  me  to 
been  judicially  decided  that  the  assent  of  establish  this ;  that  the  asaent  of  a  hus- 
the  husband  to  a  will  in  fact  made  by  the  band  to  the  will  of  his  wife  is  not  wholly 
wife,  once  given,  could  be  afterwards  ro-  revoked  or  annulled  by  the  accident  of 
yoked,  so  as  make  such  a  will  a  nullity,  the  husband's  death  in  the  lifetime  of  the 
Upon  these  grounds,  however,  it  was  ar-  wife  after  the  making  of  a  will  by  her 
gued  that  the  husband's  assent  was,  in  during  the  coverture.  I  perceive  that  in 
tills  case,  to  be  disregarded.  Among  the  the  present  case  it  is  found  as  a  con<!lu- 
cases  referred  to  and  relied  upon  by  the  siou  of  fact,  upon  which  the  probate  is 
plaintiff  was  Sccumndl  v.  WiUcin»on  (2  granted,  that  "  the  husband  of  tlie  testa- 
East,  552)  and  a  case  relating  to  the  same  trix  assented  to  her  making  a  will,  and 
will,  though  in  a  somewhat  different  knew  that  she  had  made  a  will,  which  is 
shape,  iSievens  v.  Bagwell  (15  Ves.  189);  the  will  in  question."  It  remains  to  be 
and  as  these  authorities  are  claimed  on  considered  what  is  the  effect  of  the  Wills 
both  sides  as  decisions  in  favor  of  each,  it  Act  on  such  an  instrument, 
becomes  uecessary  to  give  particular  con-  Two  other  cases  were  relied  upon  by 
sideration  to  them,  and  not  tlie  less  so  be-  the  plaintiffs — Frice  v.  Parker  (16  Sim., 
cause  a  superficial  reading  of  the  cases  198)  and  7'rimme// v.  >'e/^  (16  Beav.,  537), 
may  possibly  give  rise  to  misconception:  but  they  have  not,  I  think,  any  direct  ap- 
[His  honor  then  stated  the  facts  of  these  plicaiion  to  the  question  before  me.  in 
cases.]  the  first  case  the  wife  had  power  under  a 
It  will  be  seen  that  there  were  three  settlement  to  appoint  by  will,  in  case  she 
distinct  subjects  which,  according  to  its  should  die  during  coverture,  the  fiind 
tenor,  were  comprised  in  the  will  of  the  which,  in  case  the  husband  should  die 
testatrix.  There  was,  first,  the  general  first,  was  hers  absolutely.  During  the 
residue  of  all  such  estate  and  efi'ects  as  coverture  she  made  a  will  in  exercise  of 
her  husband  was  empowed  to  bequeath  the  power,  and  by  the  death  of  her  hus- 
and  had  bequeathed  in  her  favor ;  there  band  became  absolutely  entitled  to  the 
was,  secondly,  the  interest  derived  imder  fund.  A  probate  had  been  granted,  lim- 
ber brother  Lieutenant  Stevens'  will ;  ited  to  such  personal  estate  as  by  the  set- 
and,  thirdly,  the  general  residue  of  all  the  tlement  the  wife  had  power  to  dispose  of, 
estate  and  effects  of  which  slie  died  pos-  and  had  disposed  of.  The  vice-chancellor 
sessed.  It  was  decided  in  both  the  cases,  decided  that  the  Ecclesiastical  Court  had 
although  that  which  was  ultimately  dis-  no  authority  to  grant  probate  of  the  will 
posed  of  in  the  Court  of  Chancery  is  to  operate  as  a  will  only,  independently 
more  pointed  and  distinct  in  its  details  of  tfie  power ;  for  it  was  executed  by  a 
than  that  which  had  occurred  in  the  Com-  lady  during  her  coverture,  and,  referring 
mon  Law  Court,  that  what  her  husband  to  the  24th  section  of  the  Wills  Act  his 
was  able  to  bequeath  to  her  was  efiectu-  honor  said,  "  The  effect  of  that  is  not  to 
ally  bequeathed  by  him,  and  passed  by  make  that  valid  which  was  invalid  in  its 
her  will,  to  which  he  had  assented ;  that  inception,  but  to  give  a  rule  for  the  con- 
to  the  beneficial  interest  to  which  she  struction  of  a  valid  testamentary  instru- 
was  entitled  under  her  brother's  will,  in  ment.  The  event  which  happened  left  no 
so  far  as  it  had  not  been  reduced  into  power  in  the  lady  for  execution,  but  left 
possession  by  the  husband,  his  assent  had  the  property  in  her,"  The  case  before 
no  application,  and  that  without  such  as-  the  master  of  the  rolls  arose  under  simi- 
sent  she  had  power  to  appoint  by  her  will  lar  circumstances,  and  the  decision  in 
a  representative  to  the  estate  of  her  Price  v.  Parker  was  adopted  for  the  same 
brother,  as  she  had  done ;  and  that,  as  to  reasons.  Of  these  cases  I  say  no  moro 
the  third  description  of  property,  being  than  that  they  do  not  appear  to  me  to  ap- 
such  as  he  had  no  interest  in,  she  could  ply  to  the  present  question.  The  judg- 
derive  no  power  from  him,  and  that  as  to  ment  of  the  vice-chancellor  is  expressed 
this  her  will  was  to  be  regarded  as  that  to  be  founded  on  the  terms  of  the  limited 


376                                       CHANCERY  APPEALS.  [L.  R. 

Tm                                                Noble  V.  Willock.                              L.C.  and  L.  J  J. 

We  say  that  the  will  is  inoperative  as  to  eveiy  thing  but 
the  estate  which  she  had  to  her  separate  use.  'Even  if  the 
783]  husband  *assented,  his  death  revoked  the  assent.     But 

probate,    and    there    was    no    eugges-  married   woman  before   the  paasing  of 

tion  there  of  any  marital  assent  which  this  act." 

could  confer  a  testamentary  capacity  on  After  other  provisions    not  necessary 

the  wife.  to  be  here  referred  to,  the  24th  section 

The  defendants  rest  their  case  mainly  introduces  a  new.  law,  which   is  of  the 

upon  the  construction  of  the  Wills  Act;  most  useful  kind,  and  which  had  become 

and    they  support  the   conclusion   they  almost  necessary,  having  r^ard  to  the 

draw   by  the  exposition   which  that  act  embarrassing  state  of  the  law  before  it 

has  received  upon  two  recent  occasions  was  relieved  of  the  doubts  and  conflicts 

to  which   I  will   presently  r^fer.      But,  and  incumbrances  to  which  it  had  been 

first,  it  appears  to  me  necessary  to  con-  for  centuries  exposed.     The  24th  section 

sider  the  scope  and  operation  of  that  stat-  enacts  that  "  every  will  shall  be  construed, 

ute,  by  which  alone,  as  I  conceive,  the  with  reference  to  the  real  estAte  and  pcr- 

question  before  me  is  to  be  determined.  sonal  estate  comprised  in  it,  to  speak  and 

It  may  be  properly  said  that  no  piece  take  effect  as  if  it  had  been  executed  im- 

of  modern   legislation   has   been  framed  mediately  before  the  death  of  the  testator, 

with  greater  knowledge,  deliberation,  and  unless  a  contrary  intention  shall  appear 

care — by  persons  most  competent  to  the  by  the  will." 

task — ^than  this  statute.  The  reports  of  *^The  contention,  then,  between  the  par- 
the  Real  Property  Commissioners,  the  ties  is  reduced  to  the  construction  of  the 
bills  which  had  been  previously  submit-  clauses  which  I  have  referred  to  in  the 
ted  to  Parliament,  the  lengthened  discus-  Wills  Act.  It  is  said  on  the  part  of  the 
sions  they  had  undergone,  show  that  plaiutififs,  and  I  think  correctly,  that  the 
public  attention  as  well  as  consummate  statute  does  not  in  any  respect  add  to  or 
li^al  knowledge  had  been  drawn  to  a  sub-  increase  the  testamentary  capacity  which 
ject  of  the  utmost  importance  and  interest  a  woman  under  coverture  possessed  be- 
to  the  whole  community.  Being  com-  fore  the  statute.  Then  what  was  the  tes- 
pleted  in  the  shape  in  which  it  now  taraentary  capactity?  The  statute  of 
stands,  it  was  generally,  and  as  appears  Henry  VIII  prevented  her  from  dispos- 
justiy,  believed  to  constitute  a  full  and  ing  of  her  real  estate  by  will.  The  law 
sufficient  code  of  the  law  testamentary,  prohibited  her  from  disposing  of  her  per- 
It  begins  by  definiog  "a  will,"  and  de-  sonal  estate  (except  as  I  have  before  men- 
clares  (sect.  1)  that  that  expression  "shall  tioned)  without  the  assent  of  her  hus< 
extend  to  a  testament,  and  to  a  codicil,  band — ^the  foundation  and  reason  of  such 
and  to  an  appointment  by  will  or  by  law  being  that  the  husband's  marital 
writing  in  the  nature  of  a  will  in  exercise  ri^rhts  extended  over  and  comprehended 
of  a  power,"  and  enacts  (sect.  3)  that  "  it  all  such  personal  estate.  That  this  dis- 
shall  be  lawful  for  every  person  to  devise,  ability  might  be  removed  by  the  assent 
bequeath,  or  dispose  of,  by  his  will  ...  of  the  husband  is  the  law,  established  not 
all  real  estate,  and  all  personal  estate  only  by  the  authorities  which  have  b€H?n 
which  he  shall  be  entitled  to,  either  at  referred  to,  but  by  the  very  reasons  on 
law  or  in  equity,  at  the  time  of  his  death,  which  the  prohibitory  law  is  founded ; 
and  which  if  not  so  devised,  bequeathed,  and  it  cannot,  I  think,  be  properly  sug- 
or  disposed  of,  would  devolve  upon  "  his  gested  tliat  the  law  was  made  for  tiie  ben- 
heir,  or  his  executor  or  administrator ;  etit  in  all  cases  of  the  next  of  kin  of 
and  (sect.  1)  it  is  further  enacted  that  women  who,  having  been  married,  should 
*'  every  word  importing  the  masculine  die  dutcovert  without  having  made  a  new 
gender  only  shall  extend  and  be  applied  to  testamentary  disposition.  The  cases  of 
a  female  as  well  as  to  a  male."  Scammell  v.  Wilkinson  (2  East,  552)  anil 

Then  by  the  >th  section  the  wills  of  StrvcM  v.  BagweU  (15  Ves.,  159)  are  in- 

infants  are  declared  to  bo  invalid;    and  stances  in  which  the  validity  of  the  will 

by    the    8th     section,    upon    which    the  of  a  married  woman,  made  with  her  hus- 

present  question   mainly  turns,  it  is  en-  band's  assent,  was  established  (although 

acted  that  "no  will   made  by  any  mar-  she  had  survived  him),  so  far  as  her  rights 

ried  woman  shall  be  valid,  except  such  existing  at  the  date  of  the  will  were  coii- 

a  will  as  might  have   been   made  by  a  cerncd ;  and  it  was  held  to  be  inoperative 
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he  cannot  be  held  to  have  assented  when  he  did  not  know 
the  terms  of  the  will.  To  make  his  assent  eflfectnal,  it  must 
be  an  assent  to  the  actnal  *dispositions  of  the  will.  [784 
Lord  Penzance  seems  to  have  been  of  opinion  that  the  effect 
of  the  Wills  Act  is  to  make  the  will  operate  on  everything 
which  the  testatrix  possessed  at  her  death ;  but  we  say  that 
it  only  operated  on  the  property  which  she  had  to  her 
*8eparate  use.  The  testamentary  capacity  of  a  mar-  [785 
riea  woman  is  quite  different  from  that  of  an  unmarried 
woman,  and  the  will  of  one  cannot  be  made  to  operate  as 
the  will  of  the  other.  No  doubt  she  could  under  tne  Wills 
Act  exercise  a  general  power  of  appointment ;  and  no  doubt 
before  the  act  she  might  by  parol  have  re-published  her 
will,  but  she  could  not  now  by  parol  re-publish  her  will. 
The  order  of  the  Probate  Court  decides  nothing  and  leaves 
the  question  open.  It  is  clear  that  the  assent  of  the  hus- 
band only  enured  to  her  own  property,  if  any,  not  to  that 

only  as  to  the  property  she  afterwards  The  construction  of  the  statute,  and 
acquired.  But  if  the  24th  section  of  the  most  expressly  of  those  parts  of  it  which 
Wills  Act  had  been  then  the  law,  that  apply  to  the  case  before  me,  has  been  ex- 
will,  which  Vas  held  to  be  valid  as  a  dis-  pounded  with  great  force  and  clearness 
position  of  the  husband's  property,  be-  by  the  very  learned  judges  the  Vice- 
cause  of  his  assent,  by  which  a  tostamen-  Chancellor  Wood  and  Lord  Westbury,  by 
tary  capacity  was  conferred  on  a  feme  whom  the  case  of  Tkonuu  y.  Janes  (2  J. 
covert,  must  have  been  held  to  be  vahd  in  &  11.,  476;  1  D.  J.  «&  S.,  63)  was  decided, 
its  entirety,  and  not  inoperative  as  to  [His  honor  then  read  that  portion  of  the 
property  aiterwards  acquired  by  the  tes-  judgment  of  the  Vice-Chancellor  Wood 
tatrix.  That  the  assent  of  the  husband  which  is  given  below  in  the  judgment  of 
of  this  testatrix  was  given  to  the  will  the  lord  chancellor.] 
which  she  made,  I  take  to  be  clearly  es-  The  judgments  delivered  in  that  case 
tablished  as  a  -fact ;  and  this  being  so,  I  would  nave  been  entitled  to  the  greatest 
cannot  hesitate  to  conclude  that,  within  weight  if  they  had  been  merely  the  gra- 
the  very  words  of  the  8th  section  of  the  tuitous  exposition  by  the  eminent  judges 
statute,  the  testatrix  was  of  full  testanlen-  who  uttered  them  of  this  general  statute ; 
tary  capacity  when  she  made  her  will,  but,  containing  as  they  do  distinct  deci- 
and  that  she  thereby  made  "  such  a  will  sions  upon  the  subject  which  is  involved 
as  might  have  been  made  by  a  married  in  this  case,  I  am  not  only  fortified  in  the 
woman  before  the  passing  of  this  act."  It  conclusion  I  have  drawn,  but  I  am  bound, 
cannot  be  successfully  contended  that,  be-  not  unwillingly,  to  adopt  them  as  clear 
cause,  by  the  happening  of  subsequent  declarations  of  the  law  upon  a  subject,  of 
accidents,  that  will  comprehends  larger  considerable  nicety,  and  of  still  greater 
interests  or  more  extensive  property  than  public  interest  and  importance, 
the  testatrix  was  possessed  of  at  the  date  Unless,  therefore,  I  am  to  disregard  the 
of  her  will,  its  validity  can  be  impeached  very  words  of  the  statute  as  well  as  that 
or  its  eifect  abridged.  For  the  statute  in  construction  which  has  been  judicially 
most  distinct  terms  provides  against  such  pronounced  upon  those  words,  1  cannot 
accidents,  and  having  (sect.  1)  defined  "  a  doubt  that  the  will  of  this  testatrix  is  in 
will,"  and  having  enacted  (sect.  3)  what  all  respects  valid,  and  is  operative,  accord- 
shall  be  its  operation,  it  enacts  (sect  24)  ingto  its  tenor,  to  pass  the  whole  of  her 
that  it  shall  take  effect  as  to  all  the  real  personal  estate.  The  plaintiffs,  therefore, 
and  personal  estate  comprised  in  it  as  if  it  cannot  sustain  the  suit,  and  tiie  bill  must 
had  been  executed  immediately  before  the  be  dismissed, 
death  of  the  testator. 

7  Eng.  Rep.]  48 
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whicli  she  afterwards  acquired.  Sievens  v.  Bagwell  Q)  was 
a  very  peculiar  case,  and  does  not  justify  the  conclusions 
whicn  have  been  drawn  from  it.  Price  v.  Parker  (•)  merely 
decides  that  the  24th  section  of  the  Wills  Act  does  not  make 
that  valid  which  was  invalid.  The  law.  as  to  a  married 
woman's  will  is  shown  in  Sugden  on  Wills (*) ;  Sheppard's 
Touchstone  (*} ;  Swinburne  on  Wills  (*).  In  Williams  on 
Executors  (")  it  is  treated  as  unquestionable.  So  also  in  Ro- 
per's  Husband  and  Wife  (').  Scammell  v.  Wilkinson  (')  was 
a  clear  case.  In  Thomas  v.  Jones  H  it  was  considered  that 
such  a  will  would  not  be  valid  ;  and  so  it  was  held,  on  ap- 
peal (").  The  form  usually  employed  in  framing  settlements 
IS  bad,  the  first  power  should  be  to  appoint  by  will.  Trim- 
mell  V.  Fell  (")  is  very  similar. 

Mr.  Kay^  Q.C.,  tor  Maria  Willock: 

The  first  question  is  as  to  the  power  of  a  married  woman 
to  make  a  will.  She  was  expressly  disabled  as  to  lands  by 
34  &  35  Hen.  8,  c.  6,  s.  14.  She  could  always  appoint,  and 
in  after  times  the  doctrine  of  separate  estate  arose  ;  as  to 
such  estate  she  could  make  a  will  which  would  in  a  court 
of  equity  be  valid  ;  then  the  ecclesiastical  courts  following 
equity,  granted  probate  of  such  a  will.  She  was  never 
under  any  personal  incapacity  or  inability  to  make  a  will 
of  personalty,  and  the  only  reason  why  she  could  not  make 
a  valid  will  was  that  there  was  nothing  on  which  it  could 
786]  ^operate.  The  moment  she  had  a  power  or  property 
she  could  make  a  valid  will.  Morwan  v.  Thompson  (  )  is  a 
distinct  authority  that  the  will  of  a  married  woman  is  not 
revoked  by  the  death  of  her  husband,  and  would  pass  what- 
ever she  could  bequeath.  Dingwell  v.  Askew  (*")  and  Stone 
V.  Forsyth  ("]  show  what  the  law  is  as  to  wills  made  under 
powers.  Before  the  Wills  Act  no  will  would  operate  in 
execution  of  a  power  which  only  came  to  the  testator  after 
the  will  was  made,  but  now  a  general  disposition  operates 
on  everything,  whether  the  will  is  made  by  a  man  or  by  a 
woman.  The  will  is  clearly  valid  as  to  the  separate  estate, 
and  the  24th  section  makes  it  valid  as  to  everything  which 
she  had  power  to  dispose  of  at  her  death.  The  will  is  valid, 
and  has  been  admitted  to  probate ;   there  is  no  reason  for 


i 


1)  16  Ve«.,  139.  (8)  2  East,  652. 

«)  16  Sim.,  198.  O  2  J.  «fe  H.,  476. 


(3)  Page  8.  ('«)  1  D.  J.  <fe  S.,  68. 

(*)  Page  403.  (")  16  Beav.,  687. 

(*)  Vol  i.,  p.  2,  §  9,  pi.  8.  <**)  8  Hagg.  Ecc.,  289. 


(«)  Pasre  63,  6th  ed.  (")  1  Cox,  427. 

O  Vol.  i.,  p.  170.  0*)  2  Doug.,  707. 
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holding  it  revoked  by  the  death  of  the  husband,  and  no  rea- 
son for  stopping  the  operation  of  the  statute. 

Mr.  Wills ^  Q.C.,  on  the  same  side : 

The  8th  section  of  the  Wills  Act  refers  to  the  validity  of 
the  will  and  not  to  that  of  the  dispositions  under  it.  A  will 
may  be  divisible  as  to  its  operation,  but  not  as  to  the  ca- 

{)acity  of  the  testator,  and  if  it  is  a  valid  will  it  must  be  al- 
owed  its  full  operation. 

There  was  always  a  distinction  between  any  actual  inca- 
pacity of  a  married  woman  to  make  any  will  and  her  inca- 
pacity simply  because  she  had  nothing  to  disi)ose  of.  Her 
power  of  appointing  an  executor  is  a  mere  arbitrary  excep- 
tion, admitted  perhaps  by  accident.  If  a  man  by  his  will 
purports  to  dispose  of  property  which  is  not  his,  and  he 
afterwards  acquires  that  property,  it  passes  by  his  will.  As 
to  real  estate,  she  was  always  actually  incapable  of  mak- 
ing a  will,  and  by  the  Wills  Act  she  is  left  in  the  same 
position.  • 

Mr.  Watson^  with  them. 

Mr.  Eddis,  Q.C.,  and  Mr.  Shebbeare^  for  the  executors  of 
Mrs.  Dawes'  will. 

*LoBD  Selborne,  L.C.  This  case  has  been  very  [787 
fully  and  ably  argued,  and  I  do  not  think  that  our  judg- 
ment could  be  ajffected  by  anything  to  be  further  said  on  the 
mktter.  * 

The  effect  of  a  married  woman' s  will  as  to  her  separate 
estate,  as  I  have  understood  the  law,  always  was  the  same 
as  if  she  had  not  been  married.  The  effect  of  the  doctrine 
of  separate  estate  was  to  remove  to  the  full  extent  to  which 
it  prevailed  the  disability  of  coverture,  and  that  disability 
being  removed,  there  was  not,  .as  far  as  I  know,  any  techni- 
cal diflference  whatever  between  the  will  of  a  married  woman 
and  the  will  of  an  unmarried  woman  with  respect  either  to 
the  construction  or  to  the  operation  of  the  will  on  the  matter 
which  it  would  embrace.  Of  course,  as  to  real  estate,  be- 
fore the  Wills  Act,  it  was  subject  to  the  same  limitation  as 
the  will  of  an  unmarried  woman  would  be  subject  to,  that  is, 
that  it  could  not  pass  after-acquired  real  estate ;  but  there 
was  no  limitation  as  to  the  separate  estate  depending  in  any 
manner  on  coverture.  So  witn  respect  to  powers,  if  the  mar- 
ried woman  had  a  power,  the  rules,  as  I  understand  the  mat- 
ter, applicable  to  a  will  purporting  to  deal  with  property  by 
virtue  of  a  power  were  the  same  in  the  case  oi  a  married 
woman  as  in  the  case  of  an  unmarried  woman,  so  that  the 
whole  doctrine  of  disability  by  coverture  was  entirely  elimi- 
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nated  from  questions  liable  to  arise  as  to  the  wills  of  mar- 
ried women,  so  far  as  concerned  their  separate  estate,  and  so 
far  as  the  wills  operated  nnder  powers. 

That  being  so,  the  Wills  Act  (1  Vict.  c.  26)  was  passed ; 
and  that  act  oy  the  8th  section  expressly  sajs,  *'  That  no  will 
made  by  any  married  woman  shall  be  valid,  except  such  a 
will  as  might  have  been  made  by  a  married  woman  before 
the  passing  of  this  act ;"  there  being  a  very  similar  provision 
as  to  an  iniant  in  the  preceding  section.  That  section  ap- 
pears to  leave  the  whole  question  of  a  married  woman's  will 
as  such — of  its  validity  and  of  its  operation,  so  far  as  the 
effect  of  marriage  is  concerned — exactly  as  if  the  act  had 
not  passed.  It  applies  only  to  the  effect  of  marriage  on  the 
testamentary  capacity  and  the  power  of  making  a  will.  If 
she  would  before  the  act  have  had  power,  she  is  still  to  have 
the  same  power.  If  and  so  far  as,  by  reason  of  marriage,  she 
would  not  before  the  act  have  had  power,  the  act  is  to  give 
788]  her  no  *power,  and  no  enlargement  or  extension  of  her 
former  power.  But  with  respect  to  all  those  subjects  on 
which  the  will  of  a  married  woman  could  have  operated  be- 
fore the  act,  as  to  which  coverture  or  marriage  jjroduced  no 
disability,  there  her  will,  like  every  other  will,  is  regulated 
by  the  act,  both  as  to  the  ceremonies  necessary  to  make  it  a 
will,  and  as  to  other  matters.  Her  testamentary  capacity, 
as  a  married  woman,  is  neither  greater  nor  less  than  it  was 
before  the  passing  of  the  act. 

The  effect  of  the  24th  section  is  this :  It  enlarges  the  sub- 
ject-matter upon  which  any  one  having  testamentary  capacity 
could  operate  by  a  will  executed  at  a  certain  time.  As  to 
real  estate  it  gives  the  same  power  of  dealing  prospectively 
therewith  as  previously  existed  with  respect  to  personal  es- 
tate. A  married  woman  as  to  her  separate  property  could 
previously  by  law  deal  prospectively  with  her  personal  es- 
tate. She  could  not  so  deal  with  her  real  estate,  not  because 
she  was  a  manied  woman,  but  because  no  one  could.  This 
24th  section  enlarges  her  power  as  a  married  woman  over 
those  subjects  over  which  she,  as  a  married  woman,  might 
have  power  of  disposition,  in  exactly  the  same  way,  and  not 
otherwise,  as  it  enlarges  the  power  of  a  man  or  of  an  un- 
married woman ;  but  in  order  to  give  her  that  power  it  must 
be  real  estate  which  she  as  a  married  woman  could  dispose 
of  by  her  will.  It  enables  her  to  do  this  prospectively,  but 
still  it  must  be  only  such  real  estate  as  she,  continuing  a  mar- 
ried woman,  could  dispose  of.  The  same  section,  as  to  some 
specific  descriptions  of  personal  estate,  lays  down  a  rule  of 
construction  which  will  carry  on  the  description  to  the  time 
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of  the  death.  That  is  an  operation  which,  being  wholly  in- 
dependent of  the  effect  of  the  coverture,  will  be  the  same 
with  respect  to  the  will  of  a  married  woman  within  her 

J)ower,  as  with  respect  to  the  will  of  anv  other  person.  In 
ike  manner  the  27th  section  abolishes  the  merely  technical 
distinction  between  property  and  power,  and  would  give  to 
the  will  of  a  married!^  woman  having  a  general  power,  which 
she  could  execute  though  a  married  woman,  and  as  to  which 
coverture  may  be  immaterial,  the  effect  of  passing  it  by  the 
same  form  of  words  as  if  it  were  her  own  property. 

But  those  sections,  read  with  the  8th,  in  no  degree  tend  to 
bring,  under  the  testamentary  power  of  a  married  woman 
anything  which  *down  to  and  at  the  time  of  her  death  [789 
would  not,  without  them,  have  been  within  that  testamen- 
tary power  if  she  died  married.  If,  by  the  previous  state  of 
the  law,  a  will  made  by  her  during  marriage  could  not  ope- 
rate on  the  property  which  was  acquired  by  her  or  possessed 
by  her  after  she  became  a  widow,  there  is  nothing  tnat  I  can 
see  in  any  of  those  sections  in  the  least  degree  tending  to 
diminish  the  eflfect  of  the  8th  section,  which  appears  ex- 
pressly to  say  that  the  will  shall  not  be  valid  except  it  be 
such  as  might  have  been  made  by  her  before  the  passing  of 
the  act. 

The  argument  on  the  other  side,  so  far  as  it  depends  on  the 
act  of  Parliament,  and  not  on  the  doctrine  of  the  husband' s 
assent,  must  really,  to  be  consistent  with  itself,  go  the  full 
length  of  saying  tnat  the  8th  section  only  means,  that  a  will 
which  would  have  been  wholly  invalid— which  would  not 
have  been  entitled  on  any  ground  whatever  to  be  admitted 
to  probate,  and  which  before  the  act  could  pass  nothing  what- 
ever— shall  not  be  ratified  by  the  act ;  but  that  if  there  be 
any  property  whatsoever,  however  insignificant  in  j)oint  of 
amount,  or  any  power  over  any  property,  however  msignifi- 
cant,  as  to  which  the  married  woman  could  make  a  will,  then 
the  whole  operation  of  the  8th  section  is  displaced,  and  eve- 
rything else  in  the  act,  from  the  3d  section  downwards,  must 
l>e  let  m ;  and  she  will  thus,  though  married,  be  able  to  dis- 
pose of  property  as  to  which  she  otherwise  had  no  testa- 
mentary capacity.  For  such  a  construction  I  can  see  no 
reason  whatsoever. 

I  shall  presently  consider  whether  there  is  any  authority 
on  the  subject ;  but  before  doing  that,  it  is  proper  to  advert 
to  that  portion  of  the  argument  which  depends  on  the  hus- 
band's assent.  If  it  were  not  for  the  manner  in  which  the 
case  has  been  viewed  by  the  learned  vice-chancellor,  I  own 
I  should  have  thought  that  the  construction  of  the  statute 
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conldnot  in  any  way  whatever  be  affected  bv  the  hnsband's 
assent,  and  that  this  case  must  be  dealt  with  as  if  the  hus- 
band had  never  assented  at  all. 

What  is  the  doctrine  of  law  as  to  the  husband's  assent} 
As  I  understand  all  the  authorities  and  all  the  cases,  it  means 
neither  more  nor  less  than  this,  that,  as  to  all  the  property 
of  the  wife  of  which  the  husband  is  purchaser,  which,  if  re- 
duced into  possession  during  the  marriage,  becomes  by  law 
his,  and  which,  if  it  remains  not  reduced  into  possession 
790]  when  the  marriage  is  dissolved  *by  the  wife's  death, 
becomes  also  hy  law  his  (subject  indeed  to  the  necessity  of 
takinff  out  administration  to  the  wife) ;  as  to  all  this  property, 
vested  in  him  in  his  marital  right,  he  may,  if  he  pleases, 
waive  his  right,  and  so  waive  it  as  to  give  effect  to  a  will 
made  by  his  wife  during  the  coverture  in  derogation  of  his 
marital  right. 

If  that  IS,  as  I  think  all  the  authorities  show  it  to  be,  the 
principle  as  to  the  husband' s  assent  to  the  will  of  the  wife, 
these  consequences  of  course  will  follow :  that  the  husband 
is  bound  omy  by  a  conclusive  assent,  and  such  an  assent  as 
terminates  his  power  of  claiming  the  interest  which  the  law 
gives  to  him.  Accordingly  we  find  in  all  or'many  of  the  au- 
thorities this  proposition:  that  the  husband  has  a  locus 
pcenilenlicBy  until  he  has  either  assented  to  probate  of  the 
wife' s  will  being  granted,  or  has  in  some  manner  acted  upon 
the  will.  Moreover,  all  the  authorities,  as  I  understand 
them,  also  lay  down  this,  that  if  the  wife  survives  the  hus- 
band, there  is  an  end  of  any  question  of  the  husband' s  as- 
sent, because  the  husband's  right  to  the  wife's  property 
ceases  by  his  death,  and  the  wife  herself  enters  into  the  sole 
possession  of  all  her  property ;  and  therefore  the  effect  of 
the  husband's  assent  is  entirely  at  an  end  in  case  of  his 
death  during  the  lifetime  of  his  wife.  The  whole  doctrine  of 
the  husband' s  assent  rests  on  a  foundation  which  disappears 
when  that  event  occurs. 

I  think  that  when  the  cases  are  examined  they  will  be 
found,  down  to  the  present  time,  including  the  opinion  de- 
livered by  Lord  Penzance  in  the  present  case,  to  be  uniformly 
consistent  with  this  view  of  the  law. 

In  the  case  of  Scammell  v.  WilkinsoTi  (*),  and  the  same 
case  in  a  later  stage,  reported  under  the  name  of  Stevens  v. 
Bagwell  ('),  the  sole  perplexity,  if  it  can  be  so  called,  arose 
out  of  a  matter  whicn  was  never  brought  before  the  court. 

[His  lordship  then  stated  the  facts  of  that  case  as  reported, 
and  said  that  it  was  evident  that  the  form  of  the  probate 

(»)  2  East,  652.  («)  15  Ves.,  189. 
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granted  assumed  that  the  husband  had  given  the  wife  a  power 
to  dispose  of  the  residue  of  his  estate,  as  distinct  from  the 
property  in  it,  and  her  will  was  recognized  as  effectual  for 
the  execution  of  such  a  power.  On  the  application  for  pro- 
hibition it  was  not  disputed,  but  admitted  expressly,  that  the 
husband  had  created  a  power ;  and  the  *objection  was  [791 
confined  to  the  revocation  of  that  probate,  with  a  view  to 
the  grant  of  a  general  probate.  Whatever  was  said  in  the 
Court  of  Law,  or  afterwards  in  the  Court  of  Chancery,  as  to 
the  husband' s  estate,  really  was  said  on  the  footing  of  what 
was  assumed  or  taken  for  granted,  or  perhaps  voluntarily 
conceded  as  between  all  parties,  upon  a  point  which  all  par- 
ties took  care  not  to  put  into  controversy,  and  not  to  bring 
forward  for  determination. 

His  lordship  therefore  looked  upon  that  case  as  deciding 
nothing  whatever  either  as  to  the  construction  of  the  hus- 
band's  will,  or  as  to  the  result  if  it  had  been  determined 
that  according  to  the  true  construction  of  the  will  it  did  not 
give  power,  but  passed  the  property  to  the  wife.  Laying 
that  aside,  as  to  'everything  else,  the  case  was  conclusive  of 
the  present  question,  so  far  as  the  subject  of  the  husband's 
assent  was  concerned.  The  Vice  Chancellor  Bacon  seemed 
to  have  thought  that  the  case  of  Stevens  y.  Bagwell^)  de- 
pended merely  on  the  doctrine  that  subsequently  acquired 
Sersonal  estate,  that  is,  personal  estate  acquired  after  the 
etermination  of  the  coverture,  could  not  be  disposed  of  by 
a  will  made  during  coverture.  But  the  case  of  Stevens  v. 
Bagwell  did  not  relate  to  after-acquired  personal  estate  at 
all.  It  related  to  a  share  of  the  residue  of  the  estate  of  a 
brother  of  the  testatrix  whose  will  had  been  made,  and  who 
had  died,  and  under  whose  will  she  was  executrix,  during 
the  coverture.  The  property  in  controversy  was  prize 
money,  not  made  available  to  the  brother's  estate  until  some 
time  after  his  death,  and  also  after  the  death  of  the  husband 
and  wife ;  but  Sir  W.  Grant  decided  that  it  was  to  be  con- 
sidered as  if  it  had  been  actually  a  part  of  the  brother's 
property  at  the  time  of  his  death.  The  consequence  was 
that  his  residuaiy  legatees,  who  died  after  him,  but  before 
the  money  was  received,  were  entitled  to  it.  The  property, 
therefore,  was  not  in  possession,  only  because  it  could  not 
be  reduced  into  possession  on  account  of  its  accidental  posi- 
tion. It  was  like  property  in  which  the  wife  had  an  interest 
which  was  reversionary  during  the  coverture,  that  reversion- 
ary interest  not  being  settled  to  her  separate  use.] 

Those  cases  determined  that  the  husband's  assent  does 

0)  15  Vea.,  189. 
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792]  not  *operate  in  any  degree  on  the  wife's  property  after 
the  husband's  death.  That  opinion  was  also  tne  opinion  of 
Lord  Penzance  in  the  present  case.  He  said,  (I  must  own, 
on  very  slender  evidence,  if  there  was  any  evidence  at  all), 
that  he  thought  the  assent  of  the  husband  was  made  out  I 
will  not  go  into  that,  because  I  entireljr  agree  with  what  he 
went' on  to  say(*):  "It  is  needless  to  incjuire  how  far. this 
state  of  facts  would  have  affected  the  validity  of  her  will  if 
he  had  survived  her ;  for  he  died  first,  and  this  event  ap- 
pears to  me,  according  to  the  authories  on  this  subiect,  to 
nave  extinguished  once  for  all  whatever  support,  authority, 
or  efficacy  his  wife's  will  might  have  derived  from  his  con- 
currence." To  that  I  entirely  agree  ;  but  there  seems  to  be 
a  variance  between  the  opinion  of  Lord  Penzance  and  the 
opinion  of  the  Vice  Chancellor  Bacon,  to  which  variance  I 
attribute  the  judgment  of  Vice  Chancellor  Bacon  in  this 
present  case.  Vice  Chancellor  Bacon  seems  to  have  thought 
that  the  effect  of  the  husband's  assent  was,  in  some  manner, 
which  I  do  not  think  is  very  clearly  explained  in  his  hon- 
or's  judgment,  to  set  up  the  wife's  will,  although  she  sur- 
vived him,  as  to  property  in  which  she  had  not  a  separate 
estate,  and  over  whicn  she  had  no  power  ; — ^in  a  manner  in 
which  it  would  not  have  been  set  up  under  the  8th  clause  of 
the  Wills  Act,  if  the  husband  had  not  assented. 

I  am  bound  to  say  that  I  agree  with  Lord  Penzance,  in 
holding  that  the  husband's  assent  ought  in  the  present  case 
to  be  laid  aside  altogether  as  an  entirely  immaterial  element. 
Being  of  that  opinion,  I  doubt  very  much  whether  I  am  not 
entitled  to  suppose  that  the  Vice  Chancellor,  if  he  had  taken 
the  same  view  m  that  respect,  would  have  concurred  in  the 
judgment,  which  is  the  judgment  of  my  learned  brothers  as 
well  as  myself,  that  the  Wills  Act  does  not  extend  the  op- 
eration 01  the  will  to  the  property  over  which  she  had  not 
during  coverture  any  testamentary  power ;  because  I  find 
that  the  vice-chancellor  says  this :  ''It  is  said  on  the  part  of 
the  plaintijffs — ^and,  I  think,  correctly — that  the  statute  does 
not  m  any  respect  add  to  or  increase  the  testamentary  ca- 
pacity which  a  woman  under  coverture  possessed  before  the 
793]  statute ;"  *and  his  honor  only  gets  at  the  testamen- 
^ry  capacity  for  the  purposes  of  the  judgment  by  the  aid  of 
the  doctrine  of  the  husband's  assent.  He  also  cites  from 
the  judgment  delivered  by  Lord  Hatherley,  in  the  case  of 
Thomas  v.  Jones  ("),  this  passage,  in  every  word  of  which  I 
entirely  concur:  "The  true  construction,  I  apprehend,  of 
the  7th  and  8th  sections  is,  that  the  statute  does  not  give 

(»)  Law  Rep.,  2  P.  <fe  D.,  282.  («)  2  J.  A  H.,  483. 


VoL  VIII.]  CHANCERY  APPEALS.  385 

L.C.  And  L  JJ.  Noble  v.  WiUock.  1878 

capacity  to  those  who  have  no  testamentary  capacity ;  but 
when  persons  have  capacity  to  will,  as  in  the  case  of  married 
women,  with  a  testamentary  power,  then  vou  must  deal  with 
the  will  so  made  according  to  all  the  rules  of  construction 
which  are  laid  down  bv  the  act  as  to  wills  in  general.  That  is 
the  conclusion  to  whicn  I  come  upon  that  part  of  the  subject." 
Then  he  touches  the  question  oi  power  being  afterwards  ac- 
quired: "A  man  has  no  capacity  to  make  a  gift  under  a 
power  before  he  has  acquired  it.  Nevertheless,  when  a  testator 
makes  a  general  bequest,  and  afterwards  acquires  a  power, 
that  power  takes  effect  by  virtue  of  the  general  bequest,  and 
the  rule  applies  equally  to  a  married  woman.  The  construc- 
tion I  give  to  the  8th  section  is,  that  it  disables  a  married  wo- 
man from  doing  ^.nything  which  before  the  passing  of  the  act 
she  could  not  have  done  by  reason  of  her  coverture.  It  pre- 
serves the  incapacity  of  coverture  as  it  stood  before  the  act, 
but  as  regards  any  incapacity  arising  from  matters  inde- 
pendent of  coverture,  applicable  to  men  and  women  alike, 
the  statute  was  not  intended  to  draw  a  distinction  between 
married  women  and  other  persons." 

I  entirely  subscribe  to  every  word  of  that.  Nor  do  I  find 
in  any  pp^rt  of  the  judgment  of  Lord  Westbury  on  appeal  in 
the  same  case  (*)  anything  at  all  inconsistent  with  it.  There, 
the  woman  died  married,  and,  therefore,  the  question  of  her 
testamentary  capacity,  no  one  attempting  to  extend  it  to 
anything  which  sne  had  not  for  her  separate  use,  or  subject  to 
her  general  power,  did  not  arise  in  anv  way  at  all.  The  sole 
question  was  whether,  as  to  those  subjects  over  which  she 
had  testamentary  power  as  a  married  woman  down  to  the 
time  of  her  death,  the  will  which  she  had  made  was  or  was 
not  to  be  read  according  to  the  rule  of  construction  laid 
down  in  the  24th  and  27th  sections.  In  *the  present  [794 
case,  if  the  view,  which  undoubtedly  received  some  degree 
of  countenance  from  the  extra-judicial  opinion  of  Lord  Pen- 
zance, were  to  prevail,  the  consequence  would  be  that  if  a 
woman  had  a  chain,  or  a  necklace,  or  a  single  article  of  jewelry, 
as  to  which  she  could  make  a  will,  and  used  in  her  will 
general  words  of  disposition  as  to  all  her  property,  then  her 
real  and  personal  estate  of  any  magnitude  whatever, 
although  acquired  after  the  cessation  of  the  coverture,  would 
pass  by  that  will.  In  my  opinion,  that  is  inconsistent  with 
the  true  effect  and  meaning  of  the  8th  section  of  the  act,  and, 
tlierefore,  the  present  appeal  must  be  allowed. 
Sir  W.  M.  James,  L; J. : 

I  entirely  concur  in  the  judgment,  and  the  reasons  which 

0)  1  D.  J.  <fe  S.,  63. 

7  Eng.  Rep.]  49 
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the  lord  chancellor  has  given  for  that  judgment.  I  have, 
dnring  the  argument  of  the  case,  wished,  if  it  were  possible, 
to  find  some  ground  for  distinguishing  the  gift  of  the  £14,300 
over  which  she  had  power  of  testamentery  appointment 
from  the  other  property.  She  clearly  had,  under  the  settle- 
ment, power  to  dispose  bv  will  of  that  property.  If  she  did 
dispose  of  it  by  will,  the  probability  is  she  would  have 
wisned  that  will  to  be  carried  out.  In  fact,  it  was  a  testa- 
mentarv  power  of  appointment.  The  £14,300  did  become 
part  of  her  personal  property,  and,  of  course,  an  eflfectual 
will  of  that  would  not  constitute  a  will  of  any  other  portion 
of  the  property. 
Sir  G.  Mellish,  L.  J. : 

I  am  entirely  of  the  same  opinion ;  and  I  should  not  have 
made  any  observation  at  all  except  for  the  large  amount  of 
property  which  is  involved,  and  tne  extreme  importance  of 
the  general  question.  It  appears  to  me  that  the  real  and 
great  question  to  be  determined  is,  whether  a  married  woman 
can  make  a  will  during  her  marriage  which,  if  she  survives 
her  husband  and  becomes  a  widow,  will  operate  upon  the 

J)roperty  of  which  she  may  die  possessed.  Neither  of  the 
earned  counsel,  Mr.  Kay  or  Mr.  Wills,  as  I  have  unj^erstood 
their  argument,  have  gone  to  the  full  length  of  what  I  un- 
derstand was  the  opinion  of  Lord  Penzance.  As  I  under- 
stand what  he  says,  he  did  not  confine  his  opinion  to  a  case 
795]  *  where  a  married  woman  might  happen,  because  she 
had  property  settled  to  her  separate  use,  to  have  power  to 
make  a  will,  but  he  appears  to  nave  been  of  opinion  that  in 
all  cases  whatever,  if  a  married  woman  made  a  will,  that 
will  would  operate  oif  property  of  which,  if  she  became  a 
widow,  she  might  die  possessed.  As  1  understand  his  opin- 
ion, he  thought  that  talking  the  8th  section  and  the  24th  sec- 
tion together,  and  notwitnstanding  the  words  of  the  8th 
section,  the  will  of  a  married  woman  was,  under  the  24th 
section,  to  be  read  exactly  as  if  it  had  been  made  immedi- 
ately before  her  death.  Of  course  if  the  will  of  a  widow  is 
read,  although  made  when  she  is  a  married  woman,  as  if  it 
were  made  immediately  before  her  death,  it  would  then  be  the 
will  of  a  person  who  nad  a  full  capacity  to  make  a  will,  and 
would  carry  any  property  which  she  might  bequeath  by  it. 
He  puts  the  question :  Does  the  will  of  a  married  woman, 
made  during  coverture,  speak  and  take  effect,  with  reference 
to  the  property  comprised  in  it,  as  if  it  had  been  executed 
immediately  before  ner  death  ?  Now  certainly  I  should  be 
far  from  saying  that  tliat  would  not  have  been  a  very  rea- 
sonable thmg  to  enact  if  the  legislature  had  enacted  it,  be- 
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cause,  no  doubt,  it  very  often  happens  that  the  husband  and 
the  wife  grow  old  together,  thej^  both  become  ill  together  at 
the  same  time  almost,  and  possibly  it  might  be  a  very  con- 
venient thing  if  a  married  woman  might  *make  a  will  antici- 
pating the  time  when  she  should  become  a  widow,  and 
effectual  in  that  event.  After  her  husband' s  death  she  mights 
be  in  a  state  practically  incapable  of  making  a  will  until  she 
herself  died. 

In  my  opinion,  the  law  has  not  gone  to  that  extent.  It  is 
admitted  on  all  hands  that  before  the  Wills  Act  she  could 
not  have  made  such  a  will,  and  the  only  question  is  whether 
the  24th  section  of  the  Wills  Act  gives  her  a  power  to  make 
a  will  in  that  case.  That  really  depends  upon  the  construc- 
tion of  the  8th  section,  which,  to  my  mind,  nwist  plainly  ap- 
ply to  every  will  made  by  a  married  woman,  wnether  she 
survives  her  husband  or  not,  and  whether  she  is  a  married 
woman  or  a  widow  at  the  time  she  dies ;  and  it  appears  to 
me  that  the  very  plain  construction  of  it  is  that  sne  is  to 
have  the  power  of  willing  that  property  which  she  could  will 
at  the  time  of  the  passing  of  the  act,  but  is  not  to  have  the 
power  of  leaving  by  will  any  other  property.  The  property 
which  *she  had  power  to  will  at  the  time  of  the  pass-  [796 
ing  of  the  act  was  property  settled  to  her  separate  use,  and 
property  over  which  she  had  a  right  to  make  a  will  given 
under  a  power.  Those  properties  she  still  can  leave  by  her 
will,  andr  as  respects  those  properties  all  the  sections  of  the 
act  will  apply,  out  no  other  propertv  could  she  will.  She 
could  not  win  her  general  property,  wnether  it  was  her  chases 
in  dction  not  reduced  into  possession  at  that  time,  or  whether 
it  was  property  of  which  she  might  afterwards  become  pos- 
sessed as  a  wiaow ;  and  in  my  opinion  it  is  quite  clear  that 
this  section  does  not  give  her  power  to  will  that. 

Then,  if  that  is  clear,  are  we  to  adopt  the  distinction  which 
has  been  so  strongly  contended  for  by  Mr.  Kay  and  Mr. 
Wills.  Now,  I  must  say,  that  although  I  think  the  con- 
struction which  Lord  Penzance  put  upon  the  act,  if  it  could 
have  been  got  out  of  the  act,  would  have  been  a  very  sensi- 
ble and  reasonable  construction,  yet  what  has  been  contended 
for  would  be  a  most  unreasonable  construction,  and  so  un- 
reasonable that  it  appears  to  me  very  unlikely  the  legislature 
could  have  intended  it,  because  the  contention  is  that  if  from 
the  circumstance  of  a  married  woman  having  some  property 
settled  to  her  separate  use,  she  could  make  a  will  of  some 
kind,  that  then  her  will  was  to  operate  after  she  became  a 
widow  upon  all  property  which  she  might  die  possessed  of. 
Now,  I  cannot  conceive  the  smallest  reason  for  enacting  that 
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a  married  woman  who  happens  to  have  some  property  set- 
tled to  her  separate  use  should  have  any  greater  power  not 
over  that  property  but  over  any  other  property  which  might 
afterwards  come  to  her  than  any  other  married  woman  what- 
ever. That  would  be  a  most  senseless  construction,  and  not 
'  a  construction  which  we  can  suppose  the  legislature  could 
have  intended,  and  I  see  no  reason  for  saying  that  the  8th 
section  should  be  so  construed.  It  seems  clear  to  me  that 
the  8th  section  is  to  be  construed  as  saving  that  what  prop- 
erty she  could  leave  before  the  act  she  may  leave  subse- 
quently to  the  act,  and  all  the  sections  of  the  act  are  to  apply 
to  that  property,  but  she  is  not  to  have  any  greater  power 
of  leaving  property  after  the  act  passes  which  she  could  not 
have  left  Defore  the  act. 

With  respect  to-  all  the  other  questions  I  do  not  think  it 
necessary  to  make  any  further  remark. 
797]  *As  respects  the  ground  upon  which  the  vice-chan- 
cellor proceeded  as  to  the  fact  of  tne  husband  having  given 
his  assent,  I  entirely  agree  with  what  has  been  said  by  the 
lord  chancellor,  and  in  the  quotation  which  he  has  made 
from  the  judgment  of  Lord  tenzance,  and  with  the  quota- 
tions from  i^(>p^'5  Husband  and  Wife  ('),  and  from  WiUiams 
on  Executors  ('),  the  decision  of  Sir  Cress  well  Cresswell  in 
the  case  of  In  re  Smith  ("),  and  with  all  the  old  authorities, 
which  seem  to  make  it  perfectly  clear  that  whatever  eflFect 
the  assent  of  the  husband  of  a  married  'woman  making  a 
will  may  have,  that  effect  is  terminated  by  his  death,  and 
does  not  make  the  will  in  any  degree  operative  after  his  death. 

MixuTEs: — Discharge  the  decree  of  the  vice-chancellor.    . 

Declare  that  the  general  personal  estate  of  Maria  Dawes,  except  the  sum  of  £3,822 
\\».  \\d.  bonds,  was  not  well  disposed  of  by  her  will,  and  is  now  divisible  amongst 
the  persons  entitled  thereto  under  the  Statute  of  Distributions, 

Declare  that  the  £14,300  was  not  well  or  effectually  appointed  by  the  will  of  Maria 
Dawes,  and  at  her  death  formed  part  of  her  general  personal  estate,  and  as  such  was 
undisposed  of  by  her  will  and  passed  to  the  peraons  entitled  thereto  under  the  Stat- 
)ite  of  Distributions.  Usual  accounts  of  the  personal  estate  of  Maria  Dawes.  Costs 
of  all  parties  as  between  solicitor  and  client  out  of  the  estate. 

Solicitors  for  the  plaintiffs :  Messrs.  Routh  &  Stacey. 
Solicitors  for  the  defendants :  Messrs.  Wilder  Berger^  <6 
Co,;  W,  H,  Bennett. 

Q)  Page  170.  (»)  Page  63,  6th  ed. 

(»)  1  Sw.  A  Tr.  125, 127. 
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[Law  Reports,  8  Chancery  Appeals,  798.] 
L.C.  and  L.J  J.,  July  80,  1873. 

^Brophy  v.  Bellamy.  [798 

TrusUet — Maintenance — Discretion. 

Trustees  were  by  will  authorized,  if  they  thought  fit,  to  apply  the  income  of  shares 
to  which  children  were  presumptively  entitled  towards  the  mnintcnance  of  the  chil- 
dren, notwithstanding^  the  father  of  the  children  might  be  of  sufficient  ability  to 
maintain  them.  A  suit  was  Sistituted  for  the  administration  of  the  estate  of  the 
testator : 

Held,  that  the  court  would  not  control  the  discretion  of  the  trustees,  and  that,  if 
they  thought  it  fit  that  the  income  should  be  paid  to  the  father  for  the  maintenance 
of  the  children,  an  order  would  be  made  for  payment  accordingly. 
• 

Nicholas  Winsland  by  liis  will  devised  the  residue  of 
Lis  estate,  real  and  personal,  to  three  trustees,  and  directed 
the  trustees,  after  the  death  of  his  wife,  to  stand  possessed  of 
that  his  residuary  estate  upon  trust  for  all  his  cliildren,  in 
equal  shares,  nut  as  to  the  share  of  each  daughter,  the 
trustees  were  to  hold  her  presumptive  share,  and  pay  the  in- 
come thereof  to  her  during  her  life ;  and  from  and  after  the 
decease  of  such  daughter,  then — as  for  and  concerning  the 

f)rincipal  or  capital  of  the  share  of  such  daughter — ^in  trust 
or  the  child  or  children  of  such  deceased  daughter,  who  be- 
ing a  son  or  sons  should  live  to  attain  the  age  of  twenty-one 
years,  or  being  a  daughter  or  daughters  should  live  to  attain 
that  age  or  be  married  with  the  consent  in  writing  of  her 
or  their  guardian  or  guardians,  which  should  first  nappen ; 
and  if  there  should  be  two  or  more  such  children  as  lastly 
mentioned,  to  be  equally  divided  between  or  among  them ; 
and  in  case  there  should  be  only  one  such  child,  then  in  trust 
for  such  one  child.  And  he  directed  that  the  trustees  or 
trustee  for  the  time  being  of  that  his  will  should  in  the  mean- 
time, after  the  decease  of  such  daughter,  pay  or  apply  the 
annual  income  of  the  presumptive  snares  for  the  time  being 
of  her  children  respectively  not  then  entitled  to  a  vested  in- 
terest in  the  said  trust  premises,  or  so  much  of  such  annual 
income  as  such  trustees  or  trustee  should  think  proper  for  or 
towards  the  maintenance  and  education  of  such  *cnil-  [799 
dren,  until  their  respective  shares  should  become  vested,  or 
they  should  respectively  previously  die ;  and  such  annual 
income  might  be  so  applied  as  last  aforesaid,  if  such  trustees 
or  trustee  should  think  fit,  notwithstanding  the  father  of  such 
children  might  be  living,  and  of  sufficient  ability  to  maintain 
and  educate  them  without  the  aid  of  such  annual  income. 
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And  the  will  contained  gifts  over  in  the  event  of  there  being 
no  such  children. 

The  testator  died  in  1846,  leaving  three  children,  one  of 
whom  died  an  infant,  and  took  no  interest  under  his  will. 
Another  daughter,  after  the  death  of  the  testator,  married 
Mr. )  Hannen  (afterwards  Sir  J.  Hannen),  and  died  in  1872, 
leaving  six  children,  one  of  whom,  J.  C.  Hannen,  had  at- 
tained the  age  of  twenty-one  years. 

A  suit  was,  in  1849,  instituted  for  the  administration  of  the 
estate  of  the  testator,  in  which  suit  part  of  the  residuary  es- 
tate was  sold  and  the  proceeds  were  brought  into  court. 

A  petition  in  the  suit  was  now  presented  by  the  two  sur- 
viving trustees,  praying  (amongst  other  things)  that  one-sixth 
of  one  moiety  of  the  fund  might  be  paid  to  J.  C.  Hannen ; 
and  that  the  income  of  the  remaining  five-sixths  might  be 
paid  to  Sir  J.  Hannen,  he  undertaking  to  apply  the  same  for 
the  benefit  of  his  infant  children.  The  trustees  stated  that 
they  considered  it  proper,  and  for  the  benefit  of  the  children, 
so  to  apply  the  income. 

The  lord  chancellor,  before  whom,  sitting  for  the  master 
of  the  rolls,  the  petition  came  on  for  hearing,  doubted  whether 
the  discretion  oi  the  trustees  was  not  put  an  end  to  by  the 
suit ;  and  he  wished  the  petition,  so  far  as  it  related  to  the 
payment  of  the  income,  to  be  brought  before  the  full  court. 

Mr.  Elphinston€y  for  the  trustees. 

Sir  R.  Baggallayy  Q.C.,  and  Mr.  J.  W.  Chitty^  for  Sir  J. 
Hannen: 

It  is  clear  that  the  trustees  had  power  to  pay  this  income 
without  regard  to  the  ability  of  the  father,  and  if  the  trus- 
tees choose  to  do  so,  the  court  will  not  control  them  :  Lewin 
on  Trustees  (').  The  rules  of  the  court  are  shown  by  Live- 
8001  sey  V.  Harding  (') ;  *Collins  v.  Yining  (') ;  tlofe  v. 
Bent  (*) ;  Costobadie  v.  Costobadie  (*) ;  Sillibdurne  v.  New- 
port (•) ;  Ransome  v.  Burgess  ('). 

Mr.  Kekewich^  and  Mr.  P.  F.  Smithy  for  other  parties. 

Lord  Selborne,  L.C.,  said  that  he  would  not  overrule  the 
discretion  of  the  trustees,  and  considered  that  the  order  for 
payment  of  the  income  might  be  made. 

Sir  W.  M.  James,  L.  J.,  was  of  the  same  opinion. 

Sir  G.  Mellisii,  L.  J.,  said  that  the  object  of  the  testator 
was  plainly  to  avoid  any  inquiry  into  the  circumstances  of 
the  father,  which  might  be  ditficult  and  disagreeable  and  le^d 

(»)  Page  588.  («)  6  Hare,  410. 

(«)  Taml,  46a  («)  1  K.  &  J.,  602. 

(3)  C.  P.  Coop.  Rep.,  1837,  472.  O  Law  Rep.,  3  Eq.,  773. 
(*)  8  Hare,  245. 
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to  disputes.     He  had  left  it  to  the  trustees,  and  there  was  no 
reason  wliy  the  court  should  control  them. 

Solicitors :    Messrs.    Domville^    Lavyrence^   &  Oraham; 
Messrs.  Nicholson  &  Herbert;  Mr.  Strangways, 


[Law  Reports,  8  Chancery  Appeals,  813.] 
L.  C.  and  L.  JJ.,  July,  28,  1878. 

*C00PER  V.    COOPEB.  [813 

[1871     C.    51.] 

Portions — Satis/aclion — Advances  in  Lifetime — Gift  hy   WiU — Words,  "Advance  or 

Pa%p — BeneJU  under  Family  Settlement. 

A  testator  devised  real  estates  upon  trnst  for  his  daughter,  E.  C,  for  life,  with 
remainder'to  her  husband,  W.  C,  for  life,  with  remainder  to  trustees  for  1,000  years 
to  raise  £80,000  for  portions  for  younger  children,  vrith  remainder  to  E.  C.'s  eldest 
son  for  life,  with  remainders  over.  And  he  directed  that  if  £.  C.  or  W.  C,  or  either 
of  them,  should  at  any  time  during  their  joint  lives  or  the  life  of  the  survivor  of  them 
advance  or  pay  any  sum  or  sums  of  money  for  the  use  or  benefit  of  any  younger 
child  or  children  for  whom  portions  were  provided,  then  and  in  such  case,  unless 
the  contrary  should  be  directed  by  E.  C.  and  W.  C,  or  the  survivor  of  them,  by 
deed  or  writing  to  be  sealed  and  delivered  in  the  presence  of  one  or  more  witnesses, 
the  sum  or  sums  so  advanced  should  be  taken  in  satisfaction  pro  iatUo  of  the  portion 
or  portions  of  such  child  or  children. 

E.  C.  had  several  children,  one  of  whom,  J.,  was  of  weak  mipd ;  and  while  she  was 
still  under  age  W.  C.  and  E.  C,  and  their  eldest  and  second  sons,  executed  a  deed 
whereby  they  covenanted  that  if  the  share  of  J.  devolved  upon  them,  or  any  of  them, 
they  would  divide  it  among  the  other  younger  children.  J.  attained  twenty-one  and 
died,  and  her  share  thus  devolved  on  her  uther,  W.  C,  and  became  subject  to  his 
covenanti 

W.  C,  having  survived  his  wife,  made  a  will  whereby  he  gave  legaciQS  to  his 
younger  children,  and  gave  the  residue  of  his  personal  estate  for  the  benefit  of  two 
of  them : 

Held  (reversing  the  decision  of  the  master  of  the  rolls),  that  none  of  the  gifts  under 
W.  C.'s  will  were  to  be  taken  towards  satisfaction  of  the  portions  of  the  younger 
children:     See  post.  p.  449. 

Hdd,  also  (affirming  the  decision  of  the  master  of  the  rolls),  that  the  division  of  the 
share  of  J.  was  not  to  be  taken  towards  satisfaction  of  the  portions  of  the  younger 
children. 

Twisden  v.  Tteisden  (^),  Leake  v.  Leake  ('),  Onslow  v.  Michell  (•),  and  Oolding  v. 
Haverjield  {*)  commented  on. 

» 

This  was  an  appeal  from  a  decision  of  the  master  of  the 
rolls. 

John  Cooper,  by  his  will,  dated  the  Slst  of  October,  1817, 
devised  his  Bedfordshire  estates  to  trustees  during  the  life 
of  his  daughter  Elizabeth,  the  wife  of  William  Dodee  Cooper 
Cooper,  in  trust  to  pay  *the  income  to  her  for  ner  [814 
separate  use,  with  remainder  to  the  use  of  William  Dodge 

(M  9  Ves.  418.  (8)  18  Ves.  490. 

(»)  10  Ves.  47Y.  (*)  13  Price,  598. 
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Cooper  Cooper  for  life,  with  remainder  to  trustees  for  a  temi  of 
1,000  years,  and  subject  thereto,  to  the  use  of  William  Cooper 
Cooper,  the  eldest  son  of  his  daughter  Elizabeth,  for  lift*, 
with  remainder  to  the  first  and  other  sons  of  William  Cooper 
Cooper  in  tail  male,  with  remainders  over.  And  after  devising 
his  Cheshire  and  Essex  estates  in  manner  therein  mentioned, 
for  the  benefit  of  the  second  son  of  his  daughter  Elizabeth, 
the  testator  declared  the  trusts  of  the  term  of  1,000  years  to 
be,  in  case  there  should  be  three  or  more  younger  children 
of  his  daughter  Elizabeth  (except  such  son  as  should  suc- 
ceed to  his  Cheshire  and  Essex  estates),  to  raise  £30,000  out 
of  his  Bedfordshire  estates  to  be  divided  equally  between 
such  younger  children,  the  shares  of  sons  to  vest  at  twenty - 
one,  and  those  of  daughters  at  twenty-one  or  on  marriage. 

The  testator  then  directed  as  follows  :  "That  in  case  my 
said  daughter  Elizabeth  and  William  Dodge  Cooper  Cooper, 
or  either  of  them,  shall  at  any  time  or  times  auring  their 
lives,  or  the  life  of  the  survivor  of  them,  advance  or  pay  any 
sum  or  sums  of  money  to  or  for  the  use  or  benefit  of  any 
younger  child  or  children  for  whom  a  portion  or  portions  is 
or  are  hereby  intended  to  be  provided,  tlien  and  in  such  case, 
and  unless  the  contrary  shall  be  directed  by  my  said  daugh- 
ter Elizabeth  and  William  Dodge  Cooper  Cooper  respectively, 
or  the  survivor  of  them,  making  such  advancement  as  afore- 
said, in  and  by  any  deed  or  writing,  deeds  or  writings,  to  be 
sealed  and  delivered  by  them,  her,  or  him  respectively,  in 
the  presence  of,  and  attested  by,  one,  two,  or  more  credible 
witness  or  witnesses,  the  same  sum  or  sums  of  money  so  to  be 
advanced  to  or  for  the  use  of  any  such  younger  child  or 
children  as  aforesaid  shall  be  deemed,  accepted,  and  taken 
to  be  in  full  or  in  part  satisfaction,  as  the  case  may  be,  of 
the  portion  or  portions  to  which  such  child  or  children  would 
have  been  entitled  under  the  provisions  of  this  my  wUl ;  and 
to  the  intent  (unless  the  same  shall  be  directed  to  the  con- 
trary by  my  said  daughter  Elizabeth  and  William  Dodge 
Cooper  Cooper,  or  the  survivor  of  them,  making  such  ad- 
vancement as  aforesaid,  to  be  expressed  in  manner  aforesaid) 
to  exonerate  and  discharge  the  Bedfordshire  estates  from 
the  portion  or  share  of  the  younger  child  or  children  to 
815]  whom  such  advancement  shall  be  *made  as  aforesaid, 
or  so  much  and  such  part  of  the  same  portion  or  share  as 
such  sum  or  sums  of  money  shall  amount  to,  anything  herein 
contained  to  the  contrary  notwithstanding." 

The  testator  died  in  1824. 

The  testator's  daughter  Elizabeth  died  in  1866.     She  had 
seven  children,  namely :  William  Cooper,  who  succeeded  to 
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the  Bedfordshire  estates ;  James  Lindsay  Cooper,  who  suc- 
ceeded to  the  Cheshire  and  Essex  estates ;  Jane  Cooper,  who 
Vas  of  weak  mind  ;  Elizabeth,  who  married  the  Count  Van 
der  Burch  ;  Amelia  Cooper,  who  married  Moses  Tearl ;  Caro- 
line Cooper;  and  Lucy  Cooper,  who  married  Sir  Henry 
Robinson. 

The  Count  and  Countess  Van  der  Burch  were  married  in 
1828,  on  which  occasion  a  settlement  was  executed,  to  which 
the  father  and  mother  of  the  countess  were  parties.  It  con- 
tained a  recital  that  the  countess,  as  one  of  the  five  daugh- 
ters of  William  Dodge  Cooper  Cooper  and  Elizabeth  nis 
wife,  was  entitled  to  one-fifth  of  the  sum  of  £30,000  raisable 
out  of  the  Bedfordshire  estates  after  the  dieath  of  her  father 
and  mother,  and  to  a  further  share  of  the  same  in  the  event 
of  the  death  of  her  sisters  under  age  and  without  leaving 
issue;  and  such  one-fifth  share,  and  all  other  the  part  or 
share  and  interest  present  and  future,  vested  and  contingent, 
of  the  countess,  was  therefore  assigned  to  trustees  upon  trust 
to  pay  the  income  to  the  countess  for  her  life  for  her  sepa- 
rate use,  and  after  her  death  upon  trusts  for  the  benefit  of 
the  Count  Van  der  Burch  during  his  life,  and  subject  thereto; 
upon  trusts  for  the  benefit  of  tne  children  and  other  i^sue  of 
the  marriage.  And  William  Dodge  Cooper  Cooper  and 
Elizabeth  his  wife  thereby  joined  in  demismg  the  Bedford- 
shire estates  to  the  trustees  of  the  settlement  for  a  term  of 
ninety-nine  years,  determinable  on  the  death  of  the  survivor 
of  them,  to  secure  an  annuity  of  £500  to  be  held  upon  the 
same  trusts  as  the  share  of  the  £30,000  thereby  assigned. 

On  the  occasion  of  the  marriage  of  Sir  Henry  and  Lady 
Robinson,  a  deed  of  family  arrangement,  dated  the  13th  of 
July,  1842,  was  made  between  William  Dodge  Cooper  Cooper 
and  Elizabeth  his  wife,  William  Cooper  Cooper,  and  James 
Lindsay  Cooper,  of  the  one  part,  and  the  Count  and  Countess 
Van  der  Burch,  Mrs.  Tean,  then  Amelia  Cooper  Cooper, 
Caroline  Cooper  Cooper,  and  Lady  Robinson,  of  the  other 
part,  whereby  the  parties  thereto  of  the  first  part  cove- 
nanted *that  in  case  the  said  marriage  should  take  [816 
effect,  and  in  case  Jane  Qooper  Cooper's  sliare  of  the  £30,000 
should  in  any  manner  devolve  upon  any  of  them,  the  said 
William  Dodge  Cooper  Cooper  and  Elizabeth  Cooper  his 
wife,  William  Cooper  Cooper,  and  James  Lindsay  Cooper, 
their  executors  or  administrators,  they  should,  at  the  request 
of  the  Count  and  Countess  Van  der  Burch,  Mrs.  Tearl,  Caro- 
line Cooper  Cooper,  and  Lady  Robinson,  execute  all  such 
deeds  as  the  Count  and  Countess  Van  der  Burch,  Mrs.  Tearl, 
Caroline  Cooper  Cooper,  and  Lady  Robinson,  their  executors 
7  Eng.  Rep.]  50 
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or  administrators,  should  require  for  the  purpose  of  vesting 
in  them  Jane  Cooper  Coot)er  s  share  of  the  £30,000,  or  such 
part  thereof  as  they  should  as  her  next  of  kin  become  enti- 
tled to. 

By  an  indenture  dated  the  day  following  ^to  which  inden- 
ture William  Dodge  Cooper  Cooper  and  Elizabeth  his  wife 
were  parties,  and  which  contained  a  xecital  similar  to  that  in 
the  Countess  Van  der  Burch's  marriage  settlement)  Lady 
Robinson's  share  of  the  £30,000  was  assigned  to  trustees 
upon  trust  to  pay  the  annual  sum  of  £80  to  her  during  her 
life,  and  subject  thereto  to  pay  the  income  thereof  to  Sir 
Henry  Robinson  during  his  life,  and  after  his  death  upon 
trusts  for  the  benefit  of  Lady  Robinson,  in  case  she  should 
survive  Sir  Henry,  and  subject  as  aforesaid,  upon  trusts  for 
the  benefit  of  the  children  or  grandchildren  of  the  marriage. 
And  William  Dodge  Cooper  Cooper  and  Elizabeth  his  wife 
thereby  joined  in  demising  the  JBedfordshire  estates  for  a 
term  of  ninetv-nine  years,  determinable  on  the  death  of  the 
survivor  of  them,  to  secure  an  annuity  of  £300,  to  be  held 
by  the  trustees  of  the  settlement  upon  the  same  trusts  as 
were  thereby  declared  with  respect  to  the  share  of  the 
£30,000  thereby  assigned. 

Mr.  and  Mrs.  Tearlwere  married  in  1848,  on  which  occasion 
a  settlement  was  executed,  of  which  William  Dodge  Cooper 
Cooper  was  one  of  the  trustees,  whereby  Mrs.  Tearl's  one- 
fifth  share  of  the  £30,000  was  settled  upon  trusts  for  the 
benefit  of  herself  during  her  life,  and  after  her  death  upon 
trusts  for  the  benefit  of  the  children  of  the  marriage.  And 
Mr.  and  Mrs.  Tearl  covenanted  that  Mrs.  Tearls  after-acquired 
property  should  be  settled  upon  trust  for  such  persons  as 
she  should  by  deed  or  will  appoint,  and  in  default,  upon  the 
trusts  of  the  settlement. 

Jane  Cooper  Cooper  attained  the  age  of  twenty-one,  and 
817]  died  ^intestate  in  1856,  and  letters  of  administration  of 
her  estate  and  effects  were  granted  to  her  father,  William 
Dodge  Cooper  Cooper,  as  her  sole  next  of  kin  in  1857. 

William  Dodge  Cooper  Cooper  paid,  up  to  the  time  of  his 
death,  the  annuities  ojc  £500  and  £300  secured  to  the  Coun- 
tess Van  der  Burch  and  to  Lady  Robinson  respectively  by 
their  marriage  settlements.  He  also  made  an  allowance  of 
£300  per  annum  to  Mrs.  Tearl  from  her  marriage  until  his 
death,  and  he  gave  £1,000  to  Sir  Henry  Robinson  on  the 
occasion  of  his  marriage. 

In  1846  W.  Dodge  Cooper  Cooper  and  his  wife  executed  a 
deed  declaring  that  the  annuity  of  £300  payable  to  Lady  Rob- 
inson and  the  £1,000  paid  to  Sir  H.  Robinson  were  to  be  in 
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addition  to  Lady  Robinson's  share  of  the  £30,000,  but  no 
such  declaration  was  made  as  to  the  benefits  given  to  his 
other  children. 

William  Dodge  Cooper  Cooper  made  his  will  (dated  in 
1855)  and  two  codicils  thereto,  and  thereby  gave  tne  follow-  | 

ing  legacies :  £300  jto  the  Countess  Van  der  Burch ;  £200  to  I 

Mrs.  Tearl ;  £500  to  Caroline  Cooper  Cooper ;  £300  to  Lady 
Robinson;  £100  to  William  Cooper  Cooper;  and  £200  to 
William  Smith  Cowper  Cooper,  the  only  son  of  William 
Cooper  Cooper,  and  tenant  in  tail  in  remainder  of  the  Bed- 
fordshire estates ;  and  he  bequeathed  the  residue  of  his  per- 
sonal estate,  in  equal  shares,  to  Caroline  Cooper  Cooper  and 
the  trustees  of  Mrs.  Tearl' s  settlement,  and  directed  the  moiety 
bequeathed  to  the  trustees  to  be  held  by  them  upon  the 
trusts  of  that  settlement.  He  then  devised  all  the  residue  of 
his  real  estate  not  already  disposed  of  by  his  will  to  Natha- 
niel Charles  Milne  in  fee  during  the  joint  lives  of  Caroline 
Cooper  Cooper  and  Mrs.  Tearl,  and  the  life  of  the  survivor, 
as  to  one-third  in  trust  for  Mrs.  Tearl  for  her  separate  use, 
and  as  to  the  remaining  two-thirds  in  trust  for  Caroline 
Cooper  Cooper  for  her  separate  use,  with  remainder  to  the 
survivor  for  life,  with  the  remainder  after  the  death  of  the 
survivor  to  WUliam  Cooper  Cooper  for  life,  with  remainder 
to  William  Smith  Cowper  Cooper  in  tail. 

William  Dod^e  Cooper  Cooper  died  in  1860. 

Various  questions  arose  out  of  these  deeds  and  transactions 
as  to  the  effect  of  the  benefits  ^ven  by  W.  Dodge  Cooper 
Cooper  to  his  daughters  in  diminishing  the  shares  payaole 
to  them  out  of  the  *£30,000  charged  on  the  Bedford-  [818 
shire  estates.  The  present  bUl  was  filed  bv  Caroline  Cooper 
Cooper,  Mr.  and  Mrs.  Tearl  and  their  children,  against  W . 
Cooper  Cooper  and  W.  Smith  Cowper  Cooper,  nis  eldest 
son,  and  the  other  members  of  the  family,  for  the  purpose 
of  determining  these  questions. 

W.  Cooper  Cooper  and  his  son  admitted  that  the  annuity 
payable  to  Lady  Robinson  and  the  £1,000  given  to  Sir  H. 
Robinson  were  not  to  be  taken  in  part  satisfaction  of  Lady 
Robinson' s  portion,  but  they  made  the  following  claims  : 

That  as  to  Caroline  Cooper  Cooper,  her  legacy  of  £500 
and  her  share  of  the  reSidue  given  by  W.  Dodge  Cooper 
Cooper's  will,  and  also  the  life  interest  in  the  real  estates, 
should  be  considered  as  given  in  satisfaction  pro  tanto  of 
her  share  in  the  £30,000. 

That  as  to  Mrs.  Tearl,  the  value  of  the  allowance  of  £300, 
the  legacy  of  £200,  and  the  share  of  the  residue  given  to  her 
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trustees,  and  also  the  value  of  the  life  interest  in  the  real 
estates,  should  be  deducted  from  her  share. 

That  as  to  Lady  Robinson,  her  legacy  of  £300,  and  as  to 
Countess  Van  der  Burch,  the  value  of  ner  annuity  of  £500, 
and  also  her  legacy  of  £300,  should  be  deducted  from  their 
respective  shares. 

They  also  contended  that  the  effect  of  the  family  arrange- 
ment resj)ecting  Jane  Cooper  Cooper's  share  was,  in  tlie 
event  which  had  happened,  to  release  the  Bedfordshire 
estates  from  an  amount  equal  to  such  share,  and  they  said 
that  such  release  was,  in  fact,  the  consideration  for  their 
concurrence  in  the  arrangement  made  by  that  deed. 

The  master  of  the  rolls  was  of  gpinion  that  none  of  the 
annuities  given  by  W.  Dodge  Cooper  Cooper  to  his  daugh- 
ters on  their  marriage,  nor  the  division  of  the  portion  of 
Jane  Cooper  Cooper  among  them,  were  advances  within 
the  piroviso  contained  in  John  Cooper's  will,  and  therefore 
that  they  were  not  to  be  taken  in  satisfaction  of  their  respec- 
tive portions.  He  also  held  that  the  interest  in  real  estate 
devised  by  W.  Dodge  Cooper  Cooper  to  Caroline  Cooper 
Cooper  and  Mrs.  Tearl,  and  the  share  of  the  residue  given  to 
Mrs.  Tearl' s  trustees,  were  not  within  the  proviso;  but  he 
was  of  opinion  that  he  was  bound  by  the  authorities  to  hold 
that  the  legacies  given  to  the  daughters,  and  the  share  of 
819]  the  residue  given  to  Caroline  *Cooper  Cooper,  were 
within  the  proviso,  and  must  be  taken  pro  tanto  in  satisfac- 
tion of  the  portions  (*). 

(^)  1873.    Feb.  10.  presamption,  for  the  reason  that  none 

Ix>RD  RoMiLLT,  M.R.,  after  stating  the  *"f*^*"  .    ...  ..  j..        *       . 

facts  of  the  case,  proceeded  as  follows :  ,  2?  ^^^  *^*«^  ?*««  ^^  question  of  satis- 
faction never  arises  except  upon  the  ez- 

In  considering  these  cases  it  is  impor-  press  words  of  the  donor,  and  whether 
tant  to  notice,  in  the  first  instance,  whether  the  gifts  said  to  be  given  in  satisfaction 
the  donor  of  the  benefit  which  is  claimed  are  given  by  a  father  or  a  stranger  is 
to  be  satisfied  by  subsequent  benefits  whoUy  immaterial,  and  it  is  solely  a  ques- 
stands  in  the  place  of  a  parent  or  in  the  tion  whether  the  original  benefactor  in- 
place  of  A  stranger.  If  he  stands  in  loco  tended  that  his  benefit  should  be  dimin- 
parentis^  the  presumption  of  equity  being  ished  or  adeemed  by  benefits  derived 
against  double  portions,  the  presumption  from  any  other  source,  and  if  so,  what 
of  satisfaction  arises  at  once,  and  inchides  other  source.  This  may  be  shown  point- 
everything  that  the  father  gives  wliich  he  edly  in  a  case  where  tne  gifts  supposed 
intended  to  be  in  satisfaction  of  his  previ-  to  oe  a  satisfaction  of  the  original  gifts 
ous  promised  benefit ;  and  evidence  is  are  guts  of  land.  In  the  case  of  a  pa- 
admissible  for  the  purpose  of  rebutting  or  rent  or  person  in  loco  parentis,  land 
sustaining  the  presumption  against  double  would  be  no  satisfaction  of  a  covenant  to 
portions,  which  in  that  case  is  in  favor  of  pay  money.  The  presumption  against 
satisfaction.  In  the  case  of  a  stranger,  double  portions  does  not  arise  in  such  a 
the  presumption  against  double  portions  case.  This  is  shown  by  a  series  of  cases, 
does  not  arise  at  all.  It  is  wholly  a  ques-  But  if  the  original  g^ft  was  to  a  stranger, 
tion  of  construction,  and  no  evidence  is  the  doctrine  of  satisfaction  becomes  appli- 
admissible  either  to  sustain  or  rebut  any  cable  according  to  the  words  of  the  ori- 
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*From  this  decision  appeals  were  presented  both  [820 

by  W.  Cooper  Cooper  and  nis  son  and  also  by  the  daughters 
of  W.  Dodge  Cooper  Cooper  and  their  children. 

ginal  donor.  Then  the  question  la  whether  the  father  had  purchased  it  from  her,  oth- 

the  words  he  has  used,  fairly  interpreted,  ers  could  say  that  the  purchase-money 

meant  the  gifts  of  land  as  satisfaction  of  was  money  advanced  or  paid  to  her  with- 

the  benefits  he  has  bequeathed  or  previ-  in  the  meaning  of  the  proviso.     Equally 

ously  conveyed.     It  is,  therefore,  of  para-  so,  if  there  was  any  arrangement  upon  an 

mount  importance  to  consider  in  all  cases,  uncertain  event  between  the  father  and 

and  particularly  in  this,  whether  the  doc-  the  daughter,  that  would  have  been  treated 

trine  of  presumption  against  double  por-  as  a  payment  made  to  her.     But,  in  my 

lions,  or  the  doctrine  of  construction  of  i:>pinion,  that  is  not  the  meaning  of  the 

instruments  is  that  which  applies  to  the  words  of  the  settlement,  and  it  could  not 

present  case.     It  is  clear  here  that  the  be  so  treated  between  the  father  and  the 

doctrine  which  is  to  be  applied  in  this  daughter.     In  addition  U)  that,  William 

case  is  that  of  construction.    The  original  Cooper  Cooper  and  James  Lindsay  Cooper 

testator,  John  Cooper,  was,  as  regards  this  were  parties  to  the  deed  of  1842,  and  duly 

question,  a  perfect  stranger  to  the  plain-  executed  it,  and  are  bound  to  give  effect 

tiff.     The  fact  of  his  being  their  grand-  to  it ;  and  it  would  be  a  breach  of  their 

father  does  not  alter  the  question,  and  so  covenant  to  attempt  to  destroy  the  real 

long  as  they  had  a  father  who  took  care  object  and  eflFect  of  it.     I  therefore  wholly 

of  them  he  could  not  stand  in  locoparen-  dissent  from  the  15th  paragraph  of  the 

ta,  though,  if  they  had  been  orphans  or  per-  answer,  and  hold  that  this  transaction  of 

feet  strangers  in  blood,he  might  have  taicen  July,  1842,  created  no  question  of  satis- 

caie  of  them,  and  might  have  sustained  faction  at  alL 

that  position.  It  is  clear  in  this  case.  With  regard  to  the  marriage  settle- 
that  if  it  had  not  been  for  the  proviso  in  ments  of  the  one  fifth  shares  of  the 
John  Cooper's  will,  no  question  of  satis-  £30,000,  I  am  of  opinion  it  is  not  corn- 
faction  could  have  arisen.  The  evidence  petent  for  the  persons,  under  color  of  an 
of  intention,  therefore,  of  the  grandfather,  advancement  subsequently  made,  to  de- 
and  still  more  of  the  father,  is  in  this  stroy  a  settlement  for  value,  entered  into 
case  inadmissible,  and  could  not  be  re-  with  a  stranger,  under  which  the  husband 
garded  if  given  to  the  court ;  and  conse-  and  children  of  the  marriage  are  pur- 
quently  aX  the  cases,  of  which  many  have  chasers  for  value;  and,  consequently,  I 
been  cited,  where  the  gift  of  the  father  am  of  opinion  that  the  proviso  did  not 
was  taken  in  satisfaction  of  his  own  lia-  extend,  and  was  not  intended  to  extend, 
bility  by  covenant  to  settle  by  will  or  to  such  a  case;  and  that  the  settlements 
otherwise,  have  nothing  whatever  to  do  upon  the  marriage  of  Count  Van  der 
with  this  case.  It  is  a  mere  question  of  Burch,  Sir  Henry  Robinson,  and  Mr. 
construction  as  to  the  meaning  of  the  pro-  Tearl,  are  binding  upon  the  settlors,  and 
viso  contained  in  John  Cooper's  will :  and  cannot  by  any  subsequent  act  of  Wil- 
[His  Lordship  then  read  the  proviso  in  liam  Dodge  Cooper  Cooper  be  affected  so 
the  will,  and  continued :]                        *  as  to  injure  the  husbands  and  the  issue 

This  being  in  derogation  of  his  own  of  the  marriage, 

gift,  must,  I  think,  be  construed  strictly.  But  I  find  it  impossible  to  get  over  the 

and  I  think  that  this  cannot  apply  to  the  decided  cases   as   to  the  legacies.     The 

transaction  entered  into  on  tlie  13th  of  legacies  given  by  the  will  of  the  father 

July,  1842,  relating  to  the  share  of  Jane,  w^ere,  under  these  cases,  sums  of  money 

This  was  a  family  arrangement ;  it  was  advanced  or  paid  by  him  in  the  words  of 

no  advanc^e,  it  was  no  gift  at  all.     It  is  a  tlie  proviso.     But  I  go  no  further  than 

transaction  of  barter  for  value ;    and  to  that.     The  devise  of  land  by  the  will  is 

hold  that  this  was  a  gift  by  the  father,  clearly  not  an  advance  or   payment  of 

because  he  happened  to  survive  the  daiigh-  money,  and  does  not  fall  within  the  pro- 

ter,  is  in  fact  to  say  that  such  a  proposi-  viso ;  and  the  share  of  residue  given  to 

tion  prohibits  transactions  of  the  purcnase  Mrs.  Tearl's  trustees  was  not  money  paid 

or  barter  of  interests  for  value  between  or   advanced   to    her    within   the   strict 

a  father  and  his  daughter.     So  that  if  a  words  of  the  proviso,  but  is  given   to 

mere  stranger  had  left  a  farm  to  her,  and  them,  not  for  her,  but  for  the  persons  in- 
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821]  *Mr.  Sovihgdte^  Q.C.,  and  Mr.  Yaughan  Hawkins^ 
for  TT.  Cooper  Cooper  and  his  son : 

We  complain  of  the  decision  of  the  master  of  the  rolls 
principally  on  the  ground  that  he  has  not  allowed  the  share 
in  the  portion  of  Jane  Cooper  Cooper,  which  was  divided 
among  the  other  daughters,  to  be  taken  in  part  satisfaction 
of  their  portions ;  and  that  he  has  come  to  the  same  conclu- 
sion with  respect  to  the  share  of  residue  of  personalty  be- 
queathed by  W .  Dodge  Cooper  Cooi)er  to  Mrs.  Tearl'  s  trustees. 
We  uphold  the  decision  in  so  far  as  it  directs  the  share  of 
residue  of  personal  estate  givien  by  W.  Dodge  Cooi)er  Cooper 
to  the  plaintiff  Caroline  Cooper  Cooper,  and  the  legacies 
^ven  to  her  and  the  other  daughters,  to  be  taken  in  psSt  sat- 
isfaction of  their  portions. 

With  respect  to  the  portion  of  Jane  Cooper  Cooper,  the 
family  arrangement  involved  a  gift  from  the  rather,  and  was 
not  the  less  an  advancement  because  it  originated  in  a  bar- 

fain,  nor  because  it  was  uncertain  whether  the  share  would 
ecome  part  of  the  father' s  estate  or  not :  Edwards  v.  Free- 
man (*) ;  Plunkett  v,  Lewis  Q. 

With  respect  to  the  gifts  oy  will,  although  the  testator, 
John  Cooper,  was  not  strictly  in  loco  parentis  towards  his 
grandchildren,  yet  the  presumption  against  double  portions 
existed  nevertheless,  for  it  is  clear  what  his  intention  was.  He 
was  settling  the  estate  for  the  ultimate  benefit  of  his  daughter's 
eldest  son  and  his  issue,  and  his  object  was  that  the  burdens 
on  it  should  be  as  light  as  possible:  Duke  v.  DoidgeH; 
Scarisbrock  v.  Lord  Skelmersdale  (*).  Whatever  might 
be  said  if  the  matter  were  res  integra^  it  is  now  too  late  to 
argue  that  a  gift  by  will  has  not  the  same  effect  as  advance- 
ment in  the  lifetime.  It  was  held  to  be  an  advancement  in 
Hichman  v.  Morgan  (*) ;  Twisd^n  v.  Twisden  (•) ;  Folkes  v. 
822]  *  Western  (') ;  Leake  v.  Leake  (') ;  Onslow  v.  MicheU  (*) ; 
Oolding  v.  Haverfield  (") ;  Bengough  v.  Walker  (").     These 

terestcd  under  the  Bettlemcnt,  whoever        The  resalt  is  that  I  only  extend  the 

they  may  be,  which  might  possibly  ex-  doctrine  of  satisfoction  to  the  legacies  and 

elude  her.  the  share  of  the  residue  given  to  the 

I  think  that  Ihe  real  and  fair  meanin?  daughters  personally, 
of  the  proviso  does  not  reach  or  extend        (')  2  P.  Wms.,  435,  447. 
to  tlie  money  given  by  the  father  for  the        (*)  8  Hare,  316. 
support  and  maintenance  of  the  daughters.         (•'')  2  Ves.  Sen.,  203,  n. 
If  an  allowance  is  given  to  them  for  dress         (*)  4  Y.  <fe  C.  (Ex.),  78. 
of  £100  or  £200,  that  is  not  to  be  treated        (*)  1  Bro.  C.  C,  63  ;  2  Ibid.,  394. 
as  an  advance,  whether  before  or  after        (•)  9  Ves.,  413.   • 
marriage,  and  it  would  be  difficult  to  draw        (')  9  Ves.,  466. 
the  line  and  siiy  whether  a  sum  of  a  par-        (*)  10  Ibid.,  477. 
ticular  amount,  or  any  other,  should  be        (•)  18  Ibid.,  490. 
that  which  should  act  as  a  satisfaction  of        ('**)  13  Price,  593. 
the  legacy.  (")  15  Ves.,  507. 
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cases  have  been  treated  as  settling  the  question,  in  a  long 
course  of  text-books  and  precedents  in  conveyancing.  It  is 
so  laid  down  in  Matthews  on  Portions  (*)  and  Jioper  on  Lega- 
cies (').  In  BartorHs  Conveyancing  (*)  the  clause  against 
double  portions  is  given  thus:  "In  case  [the  husband]  in 
his  lifetime,  or  by  his  last  will  and  testament,  or  any  codicil 
thereto,  shall  give  or  advance,^'  &c.  But  in  Saunders  on 
Uses  (*),  MartivUs  Conveyancing  (*),  OrabVs  Precedents  (•), 
Prideauo^s  Conveyancing  (*),  JarTawfUs  Byth€Wood(^\  and 
Hayes^  Concise  Precedents  ("),  it  is  simply:  ''In  case  [the 
husband]  in  his  lifetime  shall  give  or  advance,"  or  ''give  and 
advance,"  of  "advance,"  showing  that  it  was  considered  by 
the  authors  of  all  those  books  that  no  special  allusion  to  a 
gift  by  will  was  necessary.  A  contrary  decision  would  now 
cause  great  perplexity  among  conveyancers.  The  decision 
in  Douglas  v.  tVilles  ("J,  which  might  be  cited  against  us, 
turned  on  the  contrast  oetween  the  first  and  second  clauses 
of  the  proviso  in  that  case. 

The  Solicitor  Oeneral  (Sir  O.  Jessel)^  Sir  H.  Baggallap, 
Q.C.,  and  Mr.  Coolcson^  for  the  plaintiffs ;  and 

Mr.  Joshua  Williams^  Q.C.,  and  Mr.  Waller y  Mr.  I^rj/y 
Q.C.,  and  Mr.  Charles  Hallytov  defendants  in  the  same  in- 
terest with  the  plaintiffs,  were  not  called  on. 

Mr.  Bury^  for  the  trustees. 

Lord  Selborne,  L.C.  We  all  think  that  upon  the  terms 
of  this  particular  will,  whatever  may  or  may  not  be  the  effect 
of  former  decisions  upon  other  wills  of  diAerent  import,  we 
are  not  obliged  to  hold,  contrary  *to  the  natural  and  [823 
reasonable  interpretation  of  the  words  which  the  testator  has 
used,  that  a  gift  of  a  share  of  residuary  estate  by  the  will  of 
his  son-in-law  is  an  advancement  or  payment  to  the  residu- 
ary legatee  in  the  son-in-law's  lifetime. 

Supposing  the  case  were  entirely  free  from  authority,  for 
my  part,  I  could  not  entertain  the  slightest  particle  of  doubt 
as  to  the  meaning  of  these  words.  A 'Settlement  is  made  of 
real  estate  by  the  will  of  the  grandfather — for  these  ques- 
tions arise  as  to  the  interests  of  persons  in  the  third  genera- 
tion— and  the  eldest  son  and  the  male  heirs  of  the  elder  line  are 
to  succeed  to  those  estates.  A  term  is  created,  out  of  which, 
in  the  events  which  have  happened,  portions  Xo  the  amount 


(»)  Page  217. 

(«)  4th  Ed.,  p.  1,098. 

(»)  3d  Ed.  vol.  ii.,  p.  347. 

(*)  6th  Ed.  vol  ii.,  p.  272. 

(*)  Vol.  ii.,  p.  801. 


(«)  5th  Ed.  vol.  ii.,  p.  1,381. 
(')  7th  Ed.  vol,  ii.,  p.  284. 
(8)  Vol.  ix.,  p.  23* 
(»)  3d  Ed.,  p.  601. 
(»0}  7  Hare,  318. 
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of  £30,000  are  raisable  for  the  younger  children,  of  whom 
there  are  five,  all  being  daughters. 

Then  it  is  directed,  mat,  in  case  the  testator's  daughter  and 
son-in-law,  or  either  of  them,  ''shall  at  any  time  or  times 
during  their  lives,  or  the  life  of  the  survivor  of  them,  ad- 
vance or  pay  any  sum  or  sums  of  money  to  or  for  the  use  or 
benefit  of  any  younger  child  or  children,  for  whom  a  portion 
or  portions  is  or  are  hereby  intended  to  be  provided,  then 
and  in  such  case,  and  unless  the  contrarjr  shall  be  directed 
by  the  testator's  said  daughter  and  s6n-in-law  respectively, 
or  the  survivor  of  them  making  such  advancement  as  afore- 
said, in  and  by  any  deed  or  writing,  deeds  or  writings,  to  be 
sealed  and  delivered  by  them,  her,  or  him  respectively  in  the 
presence  of  and  attested  by  one,  two,  or  more  credible 
witness  or  witnesses,  the  same  sum  pr  sums  of  money,  so  to 
be  advanced  to  or  for  the  use  of  any  such  younger  child  or 
children  as  aforesaid,  shall  be  deemed  and  accepted  and 
taken  to  be  in  f  uU  or  in  part  satisfaction,  as  the  case  may 
be,"  of  the  portion  or  portions  to  which  such  child  or  children 
would  have  been  entiued  under  the  provisions  of  the  said 
testator's  will ;  "  and  to  the  intent"  (unless  the  same  should 
be  directed  to  the  contrary  by  the  testator's  said  daughter 
and  son-in-law,  or  the  survivor  of  them  making  such  ad- 
vancement as  aforesaid,  to  be  expressed  in  manner  afore- 
said) "to  exonerate  and  discharge  the  said  Bedfordshire 
estates  from  the  portion  or  share  of  the  vounger  child  or 
children  to  whom  such  advancement  shall  oe  made  as  afore- 
said." 

The  first  question,  then,  is,  whether  or  no  a  share  of  residue 
given  to  one  of  the  granddaughters  by  the  will  of  the  son-in- 
824]  law,  who  *  was  the  last  survivor  of  the  two,  was  ' '  an  ad- 
vancement or  pa)rraent"  in  the  lifetime  of  the  son-in-law  of 
the  testator,  within  the  meaning  of  this  clause.  Now,  as  I 
have  said,  if  the  matter  were  entirely  free  from  decision,  I 
could  not  feel  a  doubt  about  it.  If  there  be  anything  famil- 
iar in  the  world,  it  is  the  distinction  between  acts  inwr  vivos 
and  acts  taking  effect  post  mortem  by  testamentary  instru- 
ments, and  the  English  equivalent  of  the  Latin  words  inter 
VIVOS  iSy  "  during  their  lives  or  the  life  of  the  survivor  of 
them."  The  word  "pay"  does  not  indicate  the  execution  of 
an  instrument  which  takes  effect  after  death,  but  as  is  ad- 
mitted, implies  the  handing  over,  or  that  which  is  .equiva- 
lent to  the  handing  over,  of  money  in  the  lifetime  of  tlie 
person  makinff  the  payment.  And  the  word  "advance,"  in 
i«y  judgment,  implies  an  act  which,  when  done  in  the  lifi^ime, 
either  by  anticipation  puts  money  or  monej^'s  worth  into 
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the  hands  of  the  party  who  would  otherwise  not  receive  it, 
or  in  the  lifetime  operates  as  an  advancement  by  conferring 
a  present  benefit,  whether  actually  dependent  upon  some 
previous  interest  to  be  first  exhausted  or  not.  But,  in 
either  wav,  tjj^ose  two  words,  "advance"  or  "pay,"  appear 
to  me  to  be  words  inapplicable  to  the  mere  execution  of  an 
instrument  ino^rative  in  the  lifetime,  and  to  be  applicable 
only  to  something  which  operates  immediately  in  the  life- 
time as  an  advancement  or  as  a  payment. 

That  is  very  much  fortified  by  the  words  which  follow, 
showing  that  any  intention  to  the  contrarv  is  to  be  expressed 
b^  a  sealed  instrument,  and  one  delivered  in  the  presence  of 
witnesses.  It  is  in  the  last  de^ee  unlikely  that  if  it  had 
been  meant  that  the  advance  might  be  made  by  a  testamen- 
tary instrument  operating  only  post  mortem^  requiring  no 
seal,  and  not,  in  the  ordinary  course  of  things,  likely  to  be 
sealed,  such  a  clause  should  have  been  introduced,  requir- 
ing a  solemnity  foreign,  in  that  case,  to  the  character  of  the 
instrument  by  which  the  thing  was  to  be  done,  and  causing, 
therefore,  even  the  most  express  accompanying  declaration 
of  intention  to  fail,  if  such  an  instrument  were  not  executed 
with  formalities  alien  to  its  proper  character. 

Now  this  combination  of  circumstances  has  not  occurred 
in  any  other  case.  The  other  cases  of  this  class,  upon  which 
decisions  have  been  given  or  opinions  expressed,  have  been 
cases  in  which — ^*I  am  speaking  of  the  strongest  of  [825 
them— you  have  such  words  as  "give  or  advance,"  "give 
or  settle ;"  which  words,  in  some  of  those  cases,  were  taken 
to  include — ^what  I  will  admit  by  possibility  in  some  con- 
texts they  might  mean — the  execution  in  the  lifetime  of  an 
instrument  which  would  operate,  when  it  came  into  opera- 
tion, as  a  settlement  or  as  a  gift.  And  Sir  William  Grant, 
in  the  case  before  him  of  Onstow  v.  Michell  (*),  laid  no  incon- 
siderable stress  upon  the  force  which  he  thought  in  that 
respect  might  be  ascribed  to  the  words  '|give  and  settle," 
which  younave  not  in  this  instrument.  Tne  same  or  sim- 
ilar words  also  occurred,  I  will  not  say  in  every  one  of  the 
cases  which  were  cited,  but  in  almost  all  of  them,  and  in  all 
those  upon  which  material  stress  was  laid,  particularly  the 
case  of  Oolding  v.  Haverfield  (*),  in  the  court  of  Exchequer, 
and  the  original  case,  which  in  other  respects  also  was  dis- 
tiAguishable,  of  Richman  v.  Morgan  (*). 

In  that  state  of  things,  I  think  we  should  be  extending 
those  authorities  much  farther  than  they  have  ever  yet  been 

(»)  18  Ves.,  490.  O  8  Bro.  C.  C,  68 ;  2  Ib|d„  894. 

(')  13  Price,  593. 

7  Eng.  Rep.]  51 
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carried,  and  to  a  case  in  which  the  natural  and  proper  paean- 
ing  of  the  words  used  would  make  it  particularly  unfit  so  to 
apply  them,  even  if  the  authorities  referred  to  were  themselves 
satisfactory.  But,  when  examined,  these  cases  are  found  to 
present  a  most  remarkable  example  of  the  extraordinary  man- 
ner in  which  the  use  of  precedents  has,  sometimes,  caused  the 
courts  of  this  country,  first  to  slide  into  manifest  error,  and 
afterwards  to  follow  that  error  under  the  notion  that  they 
are  bound  to  do  so.  The  history  of  the  doctrine  now  relied 
upon  as  being  established  by  the  authorities  is  this :  In  the 
case  of  Richman  v.  Morgan^  before  Lord  Thurlow,  there 
were  words  which  said,  that  if,  during  a  man's  life,  or  at  his 
death,  he  should  do  a  certain  thing,  a  certain  effect  should 
follow;  the  word  "give"  being  there  used,  and  not  "ad- 
vance" or  "pay."  It  was  perfectly  manifest  that  in  that 
case  what  was  done  by  the  will  tooK  effect  at  his  death,  and 
was  within  the  plain  words  of  the  instrument ;  and  nothing 
was  decided  in  that  case,  or  even  said,  as  far  as  I  can  see, 
which  would  lead  to  anything  farther. 

Then  came  the  case  of  Twtsden  v.  Twisden  (*)  in  1804,  be- 
fore Lord  Eldon,  in  which  Richman  v.  Morgan  was  referred 
826]  to  in  the  *ar^ument ;  and  Lord  Eldon  expressed,  on 
the  whole,  an  opinion  to  the  effect,  that,  notwithstanding 
what  had  been  stated  tentatively,  and  not  at  all  confidently, 
in  the  argument  on  this  subject,  the  natural  interpretation 
of  these  words  was  the  right  one,  and  that  a  thing  was  not 
to  be  held  to  be  done  during  the  lifetime  of  a  man,  which 
only  took  effect  after  his  death.  Lord  Eldon  there  said  ('), 
"  If  the  law  is,  that  what  is  to  be  taken  under  a  will  is  not 
an  advancement  in  the  life  of  the  party,  it  is  very  difficult  to 
say  that  what  is  taken  under  an  intestacy  shall  be  an  ad- 
vancement. And  though  it  is  true  the  will  must  be  made  in 
the  life,  it  is  equaUv  true  nothing  is  advanced  or  given  to  the 
party  to  take  till  after  the  death." 

Therefore  the  expression  of  his  opinion,  as  far  as  it  goes, 
is  this :  he  first  concludes  that  what  is  taken  under  a  will  is. 
not  an  advancement  in  the  life  of  the  party,  and  then  says,,  a 
fortiori]  what  is  taken  by  way  of  intestac v  is  not  an  advance- 
ment in  the  life  of  the  party ;  which  is  the  particular  point 
decided  in  that  case.  Then  comes  Leake  v.  Leake  (")  in  the 
very  next  vear,  also  before  Lord  Eldon ;  and  in  IJiat  case 
Sir  Samuel  Romilly,  and  other  counsel  for  the  plaintiffs, 
who  were  interestea  in  contending  that  there  was  no  satis- 
faction, said  that  they  did  not  mean  to  argue  the  point, 

0)  9  Vea.,  413.  («)  9  Ves.,  426. 

O  10  IbitL,  477,  481. 
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which  had  arisen  in  the  former  cases.  The  words  attributed 
to  them  are  these:  "The  plaintiffs  cannot  contend  that  a 
provision  bj^  will  must  not  be  considered  a  provision  given 
m  the  lifetime  of  the  testator  after  Richman  v.  Morgan  Q) 
and  Twisden  v.  Twisden  (") ;  though  if  that  distinction  can 
be  maintained,  two  of  these  children,  George  and  Ann,  had 
nothing  advanced  in  the  life  of  their  father,  and  have  no 
provision  except  by  the  will."  And  then  they  went  on  with 
other  arguments,  which,  prevailed  in  the  result,  and  upon 
which,  for  reasons  which  1  do  not  feel  called  upon  to  attempt 
to  explain,  they  preferred  to  rely. 

But  the  onlv  thing  that  is  material  for  us  is,  that  those 
eminent  and  leamea  counsel  said,  they  could  not  contend 
that  a  provision  by  will  must  not  be  considered  as  if  it 
were  given  in  the  lifetime  of  the  testator,  after  RicTiToan  v. 
Morgan  and  Twisden  v.  Twisden.  We  have  referred  to 
those  two  cases,  and  we  find  in  them  *no  warrant  [827 
whatever  for  that  general  proposition.  Then  Lord  Eldon,  the 
point  not  having  been  argued  before  him,  and  having  the 
year  before,  in  Twisden  v.  Twisden^  expressed  a  different 
opinion,  is  reported  to  have  said  (*) :  "It  is  truly  said  that 
a  provision  by  will  is  to  be  considered  as  an  advancement  in 
the  lifetime  oi  the  party.  That  has  been  repeatedly  decided, 
and  is  not  to  be  disturbed.'^  It  had  been  so  put  before  him 
by  counsel,  but  the  matter  had  not  been  argued;  and  I 
suppose  even  Lord  Eldon  was  capable,  when  counsel 
treated  a  thing  as  not  arguable,  but  as  decided,  of  placing 
confidence  in  the  grounds  of  that  statement.  The  learned 
reporter  was  unable  to  find  anything  but  Richman  v.  Mor- 
gan and  Twisden  v.  Twisden  to  support  that  doctrine ;  and 
it  is  verv  remarkable,  that,  when  Lord  Eldon  came  to  deliver 
his  final  opinion  in  that  very  case,  he  used  language  which 
dtew  the  aistinction ;  for  he  says  (*) :  "  My  opinion,  rather 
than  a  judgment,  upon  this  case  is,  that,  according  to  the 
real  intention  and  legal  effect  of  all  the  instruments,  money 
advanced  by  the  father  as  preferment  on  marriage  or  on  any 
other  occasion,  is  an  advancement  within  the  proviso ;  that 
the  devise  and  bequest  of  the  real  and  personal  estate  is  not 
in  this  case  an  advancement  in  the  life  of  the  father."  He 
had  determined  expressly,  as  I  understood  him,  that  of  two 
constructions  which  in  tiiat  case  were  possible,  (a  narrower 
construction,  which  would  exclude  every  advancement  not 
upon  ^a  marriage  in  the  lifetime  of  the  father,  and  a  wider 
construction,  which  would  take  in  not  only  an  advancement 


\ 


')  1  Bro.  C.  C,  63;  2  Ibid.,  394.  (»)  10  Vea.,  489. 

»)  9  Vea.,  413.  (<)  10  Ves.,  492. 
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npon  maxriage,  but  every  kiod  of  proviaion  made  tor  the 
cfiildien  by  taeir  father,  on  any  occasion),  the  larger  was  to 
be  preferred  ;  and  so  it  had  been  argaea  before  him.    And 
he  found,  that  an  intention,  that  the  provision  actually  made 
by  will  should  Tiot  be  taken  in  satisfaction  of  the  i>ortion, 
was  in  that  case  sufficiently  manifested.    It  was  not,  there- 
fore, in  any  point  of  view,  a  necessary  ingredient  in  the 
judgment  tnat  Lord  Eldon  should  entertain  or  express  the 
opinion  there  attributed  to  him  on  the  general  question.     Sir 
William  Grant  examined  the  matter  afterwards  in  Onslow  v. 
Michell{'\  where  he  relied  on  the  words  ''give  and  settle," 
and  said  he  could  find  no  foundation  for  the  general  doc- 
trine, except  those  two  cases  of  Michman  v.  Morgan  and 
828]  TwisderiY,  T^e^dfew,  *  which,  however,  evidently  were 
not  authorities  for  it ;   but  Sir  William  Grant  said  that  he 
thought  it  was  involved  in  Lord  Eldon' s  decision,  not  ad- 
verting to  the  fact  that  the  material  words,  in  LeaJce  v. 
Leake{*)j  were  "or  otherwise  provided  for;''  aiid  that  the 
lifetime  of  the  father  had  been  expressly  mentioned  only  in 
connection  with  an  advancement  on  marriage.    The  particu- 
lar decision,  after  all,  of  Sir  William  Grant  is  rested  on  the 
force  of  the  words  "settle  and  give."     Oolding  v.  Haver ^ 
field  \^)  is  also  rested  on  a  somewhat  exaggerated  weight 
given  not  merely  to  the  extrajudicial  opinion  of  Lord  Eldon 
in  Leake  v.  Leake^  but  to  the  fact  that  the  counsel  for  the 
plaintiff  in  tiiat  case  did  not  argue  the  point.     Whether  or 
no,  for  the  reasons  which  have  been  so  ably  argued  by  Mr. 
Southgate  and  by  Mr.  Hawkins,  or  for  any  other  reasons, 
the  court  would  leel  that,  upon  an  exactly  similar  form  of 
words  to 'those  which  are  found  in  the  cases  cited,  a  con- 
struction had  been  placed  which  was  right,  or  which  could 
not  be  disturbed,*  it  might  be  improper  for  us  on  this  occa- 
sion to  determine ;  for  that  is  not  tlie  case  before  us.     Here 
we  have  different  words.     We  have  not  the  word  '*  settle," 
we  have  not  the  word  "give,"  we  have  not  the  words  "pro- 
vide for;"  we  have  the  words  "advance  or  pay;"  ana  we 
have  the  indication  of  intention,  contained  in  tJiat  reference 
to  a  deed  or  sealed  writing  as  the  necessary  and  the  only 
mode  of  declaring  the  true  intention  with  which  this  act 
should  be  done.    I,  therefore,  am  of  opinion  that  in  this 
particular  case  there  was  no  advancement  by  means  of  the 
gift  of  the  shares  of  the  residue. 

With  regard  to  the  other  point  that  was  argued,  that  tiie 
deed  executed  by  the  father  in  his  lifetime,  and  by  the  chil- 

0)  18  Ves.,  490.  («)  10  Ves.,  477. 

(»)  18  Price,  693. 
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dren,  relinquishing  in  favor  of  the  four  children  who  were 
not  of  unsound  mmd  their  chances  of  succession  to  the  shaxe 
of  the  daughter  of  unsound  mind,  who  was  at  that  time  liv- 
ing, I  am  most  clearly  of  opinion  that  was  neither  an  ad- 
vancement nor  a  payment  within  meaning  of  this  clause.  So 
far,  therefore,  my  judgment  is  that  the  present  appeal  must 
be  dismissed. 

Sir  W.  M.  James,  L.  J.  : 

I  am  of  the  same  opinion.  Independently  of  authority,  I 
could  not  have  brought  my  mind,  to  doubt  what  the  mean- 
ing of  the  *clau8e  in  the  will  of  the  original  testator  is ;  [829 
and  it  is  to  be  borne  in  mind,  which  it  appears  to  me  has  not 
been  borne  in  mind  in  any  of  the  cases,  that  in  putting  a 
strained  and  unnatural  meaning  upon  words  in  a  proviso  of 
this  kind,  the  greatest  possible  violence  is  done  to  that  which 
I  have  always  considered  one  of  the  cardinal  rules  of  con- 
struction in  this  court,  namely,  that  where  you  have  an  in- 
terest given  and  vested,  the  words  by  which  that  is  to  be 
defeated  and  taken  away  must  be  reasonably  clear  and  cer- 
tain. In  this  case  the  interest  is  clearly  given  to  these  chil- 
dren. It  must  be  taken  away,  as  it  seems  to  me,  by  equally 
clear  words,  or  words  indicating  an  equally  clear  meaning. 
It  appears  to  me  that  nobody  would  say  it  was  according  to 
the  ordinary  use  of  the  words  that  a  thing  left  by  the  will 
was  *' advanced  or  paid,"  and  I  do  not  feel  myself  con- 
strained by  the  authorities  to  put  upon  these  two  wills,  hav- 
ing regard  to  all  the  words  of  the  first  will,  the  construction 
which  is  contended  for  by  Mr.  Southgate'  s  clients. 

I  cannot  help  noticing,  in  addition  to  the  observations  of 
the  lord  chancellor,  that  it  is  very  singular  that  the  case 
having  been  left  in  the  position  in  which  it  was  by  Lord  El- 
don,  with  two  judgments  singularly  inconsistent  with  each 
other,  namely,  Leake  v.  Leake  i^)  and  Twisden  v.  Twis- 
den  ('),  as  far  back  as  the  years  1804  and  1805,  there  never 
has  been  any  opportunity  for  the  Court  of  Chancery  to  make 
any  comment  on  those  cases  except  in  Onslow  v.  MicheU{\ 
before  Sir  William  &rant  in  1812,  where  he  felt  himself 
obliged,  in  order  to  arrive  at  a  conclusion  consistent  with 
what  was  decided  in  Leake  v.  Leake,  to  place  the  whole  of 
the  iudgment  on  the  meaning  of  the  words  ''give  and  set- 
tle." Lord  Eldon  lived  himself  a  great  many  years  after- 
wards, and  held  the  great  seal,  but  he  appears  never  to  have 
had  an  opportunity  of  again  expressing  his  opinion  upon 
the  subject,  or  of  explaining  those  two  decisions.    Under 

(»)  10  Ves.,  411,  0  9  Vea.,  418. 

(3)  18  Ves.,  490. 
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these  circumstances,  I  agree  with  the  lord  chancellor  in  think- 
ing that  we  are  not  obliged  to  extend  the  doctrine,  such  as  it 
is,  any  further. 

Sir  G.  Mellish,  L.  J.    I  am  of  the  same  opinion. 

880]  *Mi7fUTE8  OF  Decree  : — Declare  that  notwithstanding  the  pa3rn[ients  made  out 
of  the  income  of  the  estate,  derived  by  W.  Dodge  Cooper  Cooper,  under  the  will  of 
John  Cooper,  the  testator,  in  favor  of  the  plaintiff  Amelia  Cooper  Tearl  and  the  de- 
fendants Elizabeth  Cooper  Van  der  Burch  and  Lucy  Cooper  Robinson,  and,  notwith- 
standing the  distribution,  between  the  plaintiffs  Caroline  Cooper  Cooper  and  Amelia 
Cooper  Tearl  and  the  last-named  defendants,  or  those  claiming  through  them  respec- 
tively, of  the  sum  of  £6,000  in  the  bill  mentioned,  in  respect  of  the  share  of  tiane 
Cooper  Cooper,  deceased,  in  the  sum  of  £30,000  charged  on  the  estate  of  the  testator, 
John  Cooper,  in  the  county  of  Bedford,  and  notwithstanding  the  advance  made  to  the 
defendant  Sir  H.  Robinson  as  in  the  bill  mentioned,  and  notwithstanding  the  provi- 
sions made  for  the  plaintiff  Caroline  Cooper  Cooper  and  her  three  married  sisters  by 
the  will  and  codicils  of  the  said  W.  Dodge  Cooper  Cooper,  the  full  sum  of  £24,000, 
residue  of  the  said  sum  of  £30,000,  is  now  raisable  out  of  the  same  estate  for  the 
benefit  of  the  plaintiff  Caroline  Cooper  Cooper  and  her  said  married  sisters,  their  re- 
spective husbands  and  children,  together  with  the  interest  thereon  as  from  the  last 
respective  dates  of  payment  of  such  income,  less  income  tax,  the  amount  of  such  in- 
terest to  be  verified  by  affidavit.  Then  followed  directions  for  taxation  of  the  costs 
of  all  parties  as  between  solicitor  and  client,  and  for  raising  the  said  sum  of  £24,000, 
interest,  and  costs,  by  sale  or  mortgage  of  the  said  estate ;  and  if  by  mortgage,  then 
order  that  out  of  the  moneys  so  to  be  raised,  such  respective  costs  and  interest  be 
paid  to  the  respective  parties  entitled  thereto,  and  that  the  balance  of  such  moneys 
be  divided  into  four  equal  parts,  and  that  one  of  such  parts  be  paid  to  the  defendants 
the  trustees  of  the  settlement,  made  on  the  marriage  of  the  defendants  Count  Van  der 
Burch  and  Elizabeth  Cooper  his  wife,  and  that  one  other  of  such  parts  be  paid  to  the 
surviving  trustee  of  the  settlement  made  on  the  marriage  of  the  plaintiffs  Moses  Tearl 
and  Amelia  Cooper  his  wife,  and  that  one  other  of  sucn  parts  be  paid  to  the  plaintiff 
Caroline  Cooper  Cooper,  and  that  the  remaining  part  be  paid  to  the  defendants  the 
surviving  trustees  of  the  settlement  on  the  marriage  of  the  defendants  Sir  H.  Robin- 
son and  Lucy  Cooper  his  wife;  but  in  case  it  shall  be  necessary  to  sell  the  said  here- 
ditaments, or  any  part  thereof,  for  the  purposes  aforesaid,  such  sale  is  to  be  made 
with  the  approbation  of  the  judge,  and  the  moneys  to  arise  therefrom  to  be  paid  into 
court  subject  to  the  further  order  of  the  court ;  and  in  case  of  such  sale  the  further 
consideration  of  the  cause  to  be  adjourned,  to  be  heard  by  the  master  of  the  rolls. 

Solicitors  for  the  plaintiffs :  Messrs.  Milne^  Riddle^  & 
Mellor. 

Solicitors  for  the  defendants :  Mr.  J.  li,  Bailey  ;  Messrs. 
Farrar^  Ouvry^  &  Oo. 

See    Moak's    Van  Santvoord's  Plead-  vision  shall   be  deducted   any  sum  that 

ings,  664;   Taylor  v.  Taylor ^  West's  Rep.,  I  have  already  advanced  or  may  still  ad- 

111,  and  note;    Prankerd  v.  Prankerd,  I  vance  to  him,  to  enable  him  to  carry  on 

Sim.  <k  Stu.,  1,  and  Dunlap's  note  p.  8,  his  business."     The  father  entered  into  a 

Banks's  ed. ;    Gill  v.  Eyton,   1   Beavan,  guaranty  for  £2,000  for  tlie  firm  of  which 

155,  and  Dunlap's  note,  Banks's  ed.  his  son  was  a  partner.     lie  was  compelled 

Strictly  speaking  the  doctrine  of  ad-  to  pay  that  sum,  and  the  firm  afterwards 

vancement  applies  only  to  cases  of  intes-  becoming  bankrupt  he  obtained  from  its 

tacy,    Hawley    v.  James,  6   Paige,    450.  assets  a  small  dividend.     Hdd,  that  this 

An  advancement  where  a  l^acy  is  given  was  an  advancement,  which  came  within 

operates  as  an  ademption,  Fyner  v.  Jjock-  the  description  of  money  advanced  to  the 

yer,  6  Myl.  <fe  Cr.,  29,  46,     A  father,  by  a  son  to  enable  him  to  carry  on  his  busi- 

trust  settlement,  gave  his  son  £5,000  pay-  ness^  and  that  the  son  could  only  claim 

able  after  his  decease,  "  from  which  pro-  the  balance  of  the  £5,000  after  deducting 
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the  8am  thus  advanced.    Berry  y.  Morse ^  cannot  have  any  effect  upon  the  share  of 

1  House  of  Lords  Cases,  70.  the  real  estate  of  the  fatner  which  at  his 

In  an  action  of  ejectment,  the  plaintiff  death  descends  to  the  son.  Only  ad- 
claimed  to  recover  an  undivided  half  of  vancements  or  settlements  in  lands  can 
the  premises  in  question  as  one  of  the  have  such  effect,  and  it  was  doubted 
heirs  at  law  of  L.  C.,  deceased,  the  mother  whether  an  oral  agreement  or  one  not 
of  the  plaintiff  and  of  one  of  the  defen-  under  seal  could  be  proven.  Havem  v. 
dants,  who  died  intestate,  seised  of  the  Thompson,  2S  New  Jersey  Equity  Rep. 
premises.  The  defendants,  by  their  an-  821.  The  New  York  case  was  not  refer- 
Hwer,  set  up  an  equitable  defence  that  red  to  on  the  latter  point.  Equity  and 
L.  C.  had,  prior  to  her  death,  executed  justice  are  certainly  with  the  latter, 
to  the  plaintiff,  by  way  of  advancement,  A  written  agreement  to  pay  a  certain 
ft  deed  of  about  100  acres  of  land,  which  sum  of  money  cannot  be  reoutted  by  pa- 
was  of  greater  value  than  all  the  residue  rol  evidence  of  an  agreement  that  the 
of  L.  C.'s  property,  and  worth  more  than  sum  shall  be  considered  an  advancement, 
the  plaintiff's  share  of  her  estate.  Held,  Hill  v.  WtUon,  post ;  Parsons,  Admr.,  v. 
that  the  answer  was  available  only  by  Shaul,  MS.,  Jan.  Term  Supreme  Court, 
way  of  an  equitable  defence:  and  that,  to  N.  Y.,  third  department;  Chase  y,  Evoing, 
maKC  out  a  complete  equitable  defence,  51  Barb.,  98 ;  Morse  v.  Low,  44  Vermont, 
under  the  sUtute  (1  R.  S.,  754,  g§  23,  24,  661.  Demnan  y.  McMMn,  87  Ind.,  242 ; 
25).  the  defendants  were  bound  to  prove  JTill  v.  Wilson,  post, — ^L.  R.  8  Chaiicery 
not  only  the  making  by  the  intestate  of  Appeals,  888,  898-9. 
the  conveyance  by  way  of  advancement.  Where  a  gift  is  presumptively  an  ad- 
but  also  that  such  advancement  was  equal  yancement  evidence  to  repel  such  pre- 
ur  superior  to  the  amount  of  the  share  sumption  must  be  contemporaneous  with 
which  each  child  would  be  entitled  to  re-  the  transaction.  Murless  v.  Franklin,  1 
ceive  of  the  real  and  personal  estate  of  Swanst.,  13. 

the  deceased.    Held,  also,  that  the  answer        Where  a  voluntary  conveyance  of  land 

would  have  been  clearly  bad,  upon  de-  is  made  by  a  parent  to  a  cluld,  it  is  pri- 

murrer,  if  it  had  not  contained  the  aver-  ma  fade  an  advancement  and  not  a  gift, 

ment  tliat  the  advancement  was  equal,  or  but  the  question  is  purely  one  of  inten- 

superiof,  to  the  plaintiff's  share  of  the  tion  on  the  part  of  the  parent..    The  fact 

personal  and  real  estate  of  the  deceased ;  of  the  conveyance  being  established  by 

and  that  the  burden  of  proving  that  part  competent  proof,  parol  evidence  of  the 

of  the  answer  was  upon  the  defendant,  declarations  of  the  ancestor,  made  shortly 

That  it  was  a  part  of  a  material  affirma-  before  as  well  as  subsequent  declarations, 

tive  averment.  is  admissible  to  establish  or  rebut  the  in- 

Held,  further,  that  the  plaintiff's  right  tention  to  make  an  advancement.     Wool- 

of  recovery  could  not  be  defeated  except  ery  v.  Woolery,  29  Ind.,  249. 
by  clear,  distinct   proof,  satisfactory  to        The  partial  disposition  of  an  estate  by 

the  jury,  establishing  the  equitable  de-  will  does  not  exclude  the  operation  of  the 

fence  that  the  plaintiff,  in  the  lifetime  of  statute  r^ulatiug  advancements,  in  the 

the  deceased,  hiid  received,  by  way  of  ad-  distribution  of  the  intestate  residuum.    A 

vanceraent,  her  full  and  equal  share  of  gift  to  a  son-in-law  intended  by  the  an- 

the  estate  of  the  deceased.    Sell  v.  Cham-  cestor  to  be  charged  as  an  advancement 

plain,  64  Barb.,  396.  against    his    daughter,    and    not  subse- 

If  a  parent  makes  an  advancement  by  quently  converted  by  him  into  a  gift  ab- 

conveyance  of  real  estate— even  tliough  solute,  will  be  charged  against  her  in  the 

by  a  verbal  agreement — to  a  child  it  is  distribution  of  his  intestate  property,  if 

a  good  defence  to  his  action  for  his  por-  she  knowing  the  fact  and  intention  of  the 

tion  of   the   estate  though  the   portion  gift  shall  have  acquiesced  therein.     Such 

sought  to  be  recovered   be  real    estate,  acquiescence  may  be  shown  by  evidence 

(Parker  v.  McCluer,  8  Abb.  Dec,  454;  of  express  assent,  or  inferred  from  facts 

5  Abb.  Pr.    Rep.,  (N.S.),  97;    86  How.  and  circumstances  inconsistent  with  the 

Prac.  Rep.,  801 :  see  also  Estate  of  Charles  absence  of  such  knowledge  and  assent. 

Deewees,  8  Brewst.,  314  ;  S,  C,  7  Phila-  Dittor  v.  Cluney,  22  Ohio  St.  Rep.,  436. 
delphia  Rep.,  498 ;    Smith  v.  Smith,  59        If  a  child  has  been  advanced,  he  is  not 

Maine,  214.)    In  New  Jersey  it  has  been  compelled  to  bring  such  advancement  into 

held  that  an  advancement,  in  money,  by  hotcnpot  unless  be  claim  some  further 

a  father  in  his  lifetime  to  one  of  his  sons,  share  of  the  estate  of  the  intestate.    And 
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it  makes  no  difference  whether  he  has  in  estimating  the  residue.    MeinertMogen 

been  advanced  in  personal  or  real  estate,  v.  WoUhtb,  8   Eng.   Rep.,   563,   L.  R.,  7 

The  principle  applies  to  real  estate  in  the  Chy.    App.,     670.       See  farther ;   titles 

aggregate.      Homer  y.  Hairher,  4  Strob-  Ademption,    Advancement,    Hedfieid   on 

hart's  Eq.,  124.  Wills;      Siort^s    Eq.    Jur.;    Jarman    on 

Advances  can  only  be  bronght  into  ac-  Wills;     WiUiarru   on  Executors;     Snell'M 

count  for    the    benefit  of  the    children  Equity ;   OreerUeaf*s  Cruise  on  Real  Prop- 

among  themselves :  the  widow  is  not  en-  erty ;    Hoper  on  Legacies ;    SmUh*9  Man. 

titled  to  have  her  income  increased  by  of  Eq. ;    Suaden^s  v  endors  and  Purcha- 

having  the  advances  brought  into  account  sers  ;    WMhoume  on  Real  Property. 


[Law  Reports,  8  Chancery  Appeals,  841.] 
L.  J  J.,  April  24,  26,  28,  1873. 

841]  ^Midland  Railway  Company  v.  Great  Western 

Railway  Company. 

[1871    M.     107.] 

Bailway  Company — Delegation  of  Statutory  Powers — Agreement  by  one  Company  to 
tDork  the  Line  of  ajioiher — Ultra  Vires  Act — BaUtoay  Clauses  Consolidation  Act,  1846, 
M.  87,  92 — Right  to  uko  Junction, 

The  H.  Railway  Company,  whose  line  ran  into  the  defendant  company's  line  at  B., 
had  a  Parliamentary  right  to  use  the  defendants'  station  at  B. 

The  plaintiff  company  had  running  powers  over  the  defendants'  line,  and  were 
anxious  to  run  trains  through  the  B.  station  over  the  H.  line.  The  H.  Company 
applied  to  Parliament  for  power  to  lease  their  line  to  the  plaintiffs,  but  through  the 
opposition  of  the  defendants  the  proposed  bill  was  thrown  out.  The  H.  Company 
then  entered  into  an  agreement  with  the  plaintiffis,  terminable  on  six  months'  notice, 
by  which  they  agreed  to  allow  the  plaintiffs  to  use  the  H.  line  and  all  its  stations, 
sidings,  ifec,  and  to  afford  them  every  facility  for  so  doing;  the  plaintiffs  to  keep  the 
line  in  repair,  and  appoint  and  pay  their  own  officers,  and  fix  the  rates  and  fares  of 
through  traffic,  paying  to  the  H.  company  a  proportion  of  the  through  rates  and  fares 
by  way  of  commuted  toU.  It  was  also  provided  that  if  the  H.  Company  should  de- 
sire the  plaintiffs  to  undertake  the  local  traffic  of  the  H.  line  the  plaintifib  would  do 
BO,  paying  the  H.  Company  a  proportion  of  the  fares. 

The  plaintifls  under  this  agreement  claimed  the  right  to  run  their  trains  over  the 
defendants'  junction  at  B.,  and  filed  their  bill  to  establish  the  right  which  the  defen- 
dants resisted,  on  the  ground  that  the  agreement  between  the  plaintiffs  and  the  H. 
Company  was  ultra  vires  and  illegal : 

Held  (reversing  the  decision  of  the  master  of  the  roHs),  that  the  agreement  was  not 
ultra  vires  or  illegal,  and  that  the  plaintiffs  were  entitled  to  the  relief  prayed. 

This  was  an  appeal  from  a  decree  of  the  master  of  the 
rolls  dismissing  the  plaintiffs'  bill  with  costs. 
842]  *The  object  oi  the  suit  was  to  establish  the  right  of  the 
plaintiffs,  the  Midland  Railway  Company,  to  use  a  station 
of  the  Great  Western  Railway  Company  at  Hereford,  called 
the  Barton  station. 

The  Hereford,  Hay,  and  Brecon  Railway  Company,  here- 
inafter called  the  Hereford  Company,  was  incorporated  by 
an  act  passed  in  1859,  which  was  amended  by  another  act 
passed  in  1860.  ,  By  the  latter  act  they  were  empowered  to 
make  a  junction  with  the  Newport,  Abergavenny,  and  Here- 
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ford  Railway  (which  was  afterwards  incorporated  with  the 
Great  Western  Railway)  at  Barton. 

By  an  agreement  dated  the  20th  of  Augxist,  1864,  and  made 
between  the  Great  Western  Railway  Company  and  the  Here- 
ford Company,  it  was  agreed  that  the  Great  Western  Com- 
pany should  construct  a  new  siding,  or  junction,  in  substi- 
tution for  the  existing  Barton  junction,  and  that  the  Hereford 
Company  should  have  a  right  to  use  the  substituted  iunction 
and  the  Barton  station,  paying  a  certain  rent  for  the  privi- 
lege. It  was  provided  that  this  agreement  should  be  deter- 
mined upon  giving  three  months'  notice  by  either  company. 
The  substituted  junction  was  constructed  and  used  by  the 
Hereford  Company,  but  the  agreement  was  terminated  in 
1867  by  notice  given  by  the  Hereford  Company.  The  Great 
Western  Company  insisted  that  the  Hereford  Company  had 
no  further  rights  m  the  Barton  junction,  and  a  bill  was  filed 
by  the  Hereford  Company  in  1870  in  which  a  decree  was 
made  by  Vice-Chancellor  James  that,  notwithstanding  the 
determination  of  the  agreement  of  August,  1864,  the  Great 
Western  Company  were  bound  to  maintain  the  substituted^ 
junction  and  to  permit  th«  Hereford  Company  to  use  it  as 
freely  as  they  would  have  been  entitled  to  use  the  original 
junction. 

By  an  agreement  dated  the  17th  of  March^  1863,  which 
was  confirmed  by  the  Great  Western  Railway  (West  Mid- 
land Amalgamation)  Act,  1863,  the  plaintiffs  obtained  run- 
ning powers  over  the  Great  Western  Company' s  line  from 
Worcester  to  South  Wales,  passing  through  the  Barton 
station.  In  order  to  complete  tneir  system  the  plaintiffs  were 
anxious  to  obtain  a  lease  of  the  Hereford  Company's  line  so 
as  to  run  trains  over  it  on  to  the  Great  Western  line  at  the 
Barton  station.  For  this  purpose  they  applied  for  an  act  of 
Parliament  in  1869,  but  th^  bill  was  opposed  by  the  Great 
Western  Railway  Company,  and  was  thrown  out. 

*The  plaintiffs  accordingly  entered  into  an  agreement  [843 
with  the  Hereford  Company,  dated  the  14th  of  September, 
1869.  The  agreement  recited  that  the  Midland  Cfompany 
having  expressed  their  desire  to  enter  into  a  contract  with 
the  Hereford  Company  for  the  passage  over  or  along  the 
railway  of  the  Hereford  Company  of  their  engines  and  car- 
riages, and  it  appearing  to  tne  Hereford  Company  that  an 
arrangement  for  that  purpose  would  be  of  mutual  advantage 
to  the  two  companies,  the  Hereford  Company  agreed  with 
the  Midland  Company  that  the  Midland  Company  might  use 
their  railway  for  the  purpose  aforesaid,  and  that  the  Here- 
ford Company  would  afford  them  every  reasonable  facility 
7  Eng.  Rep.]  52 
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for  such  use  for  tlie  period  and  upon  the  conditions  therein- 
after mentioned.     (Clause  1.) 

That  the  Hereford  Company  should  keep  the  line  in  good 
repair,  and  provide  an  emcient  staflf  at  tne  stations  for  the 
traffic  of  the  Midland  Company.     (Clause  2.) 

That  the  Midland  Company  should  be  entitled  to  use  all 
stations,  sidings,  roads,  offices,  signals,  and  other  works  and 
conveniences  of  the  Hereford  Company.     (Clause  3.) 

That  the  Midland  Company  should  fix  their  own  rates  and 
fares  for  all  descriptions  of  traffic  over  the  Hereford  line  in 
Midland  trains,  and  should  pay  to  the  Hereford  Company, 
by  way  of  commuted  toll  for  the  use  of  the  railway,  a  mile- 
age proportion  of  the  through  rates  and  fares  charged  (after 
deduction  of  the  usual  clearing-house  terminals,  or  of  such 
other  sum  for  terminals  as  might  be  agreed),  less  such  a  per- 
centage of  the  mileage  proportion  for  working  expenses  as 
should  eventually  be  agreed  or  settled  by  an  arbitrator, 
such  percentage  not  to  be  less  than  25  per  cent,  nor 
more  than  30  per  cent,  of  the  said  mileage  proportion. 
j^Clause  5. ) 

That  the  Midland  Company  should  have  a  right  to  place 
their  own  clerks  and  agents  at  all  the  stations  of  the  Here- 
ford Company,  and  if  the  Midland  Company  should  perform 
their  own  cartage  and  invoicing  an  allowance  should  be 
made  to  them  at  the  rate  therein  mentioned.     (Clause  6.) 

That  if  the  Hereford  Company,  with  a  view  to  economy 
and  for  the  purpose  of  affording  consistently  therewith  the 
greatest  amount  of  accommodation  to  the  public,  should 
desire  the  Midland  Company  or  their  agents  to  haul  in  their 
trains  local  traffic  of  the  Hereford  Company,  the  Midland 
844]  Company  would  do  so  upon  the  ^Hereford  Company 

J)aying  to  tnem  for  such  haulage  15  per  cent,  of  the  passenger 
ares  cnarged  and  20  per  cent,  of  the  rates  charged  for  goods 
traffic  after  the  deduction  of  15  per  cent,  of  the  gross  rate 
at  each  end  for  terminals:  and,  subject  to  such  deduc- 
tion, the  Midland  Company  would  account  and  pay  over  to 
the  Hereford  Company  at  the  end  of  each  calendar  month 
all  moneys  received  by  them  for  and  in  respect  of  such  local 
traffic.     (Clause  9.) 

That  all  claims  for  compensation  arising  upon  traffic 
brought  upon  the  line  by  trains  of  the  Midland  Company 
should  be  paid  or  satisfied  by  the  Midland  Company,  and 
all  claims  arising  upon  any  local  ti'affic  of  the  Hereford 
Company  which  the  Midland  Company  might  pick  up  and 
set  down  for  them  under  the  provisions  of  clause  9  should, 
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failing  agreement,  be  paid  in  such  proportions  as  an  arbi- 
trator should  decide.     (Clause  lO.J 

That  the  agreement  should  take  effect  from  the  1st  of 
October,  1869,  and  be  terminable  hy  a  six  months'  notice, 
with  power  of  appealing  to  an  arbitrator  in  case  the  Mid- 
land Company  snould  not  fairly  carry  out  the  agreement. 
(Clause  14.) 

The  plaintiffs  gave  notice  of  this  agreement  to  the  Great 
Western  Company,  and  claimed  the  right  of  using  the  Bar- 
ton junction  and  station  in  the  same  way  as  the  Hereford 
Company  might  use  it.  But  the  directors  of  the  Great 
Western  Company  refused  to  acknowledge  their  right, 
alleging  that  the  agreement  was  uUra  vires  and  invalid. 

The  bill  prayed  that  the  substituted  junction  and  station 
at  Barton  might  be  declared  to  form  part  of  the  Hereford 
Company's  railway  and  undertaking,  and  that  the  Great 
Western  Company  might  be  restrained  from  obstructing  the 
plaintiffs'  trains  irom  passing  over  the  junction  into  their 
main  line.  The  Hereford  Company  were  made  parties  as 
defendants. 

The  master  of  the  rolls  was  of  opinion  that  the  agreement 
was  uUra  vires,  being  an  attempt  to  grant  a  lease  under 
color  of  a  working  agreement,  and  dismissed  the  bill  with 
costs  (*).    From  tms  decision  the  plaintiffs  appealed. 

(')  1873.     Feb.  11.  Turner,  then  yice-chancellor,  lays  the  rule 

Lord    Romillt,    M.R.,    after    atating  down  distinctly.     [His  lordship  read  the 

shortly  the  terms  of  the  agreement  of  the  marginal  note,  and  continued : — ^1    I  do 

14th  of  September,  1869,  continued:  not  think  it  makes  a  material  diiference 

After  carefully  considering  this  agree-  that  in  that  case  the  bill  was  Hied  by 

ment  I  have  arrived  at  the  conclusion  a  shareholder  and  in  the  present  case  by 

that  the  agreement  is  ultra  vires  of  the  a  company.     The  question   is,   whether 

Hereford  Company,  and  that  unless  sane-  the  agreement  is  a  legal   agreement  or 

tioned  by  Parliament  the  agreement  is  not,  and  if  it  is  not,  then  1  think  anybody 

wholly  illegal,  both  at  law  and  in  equity,  who  is  interested  in  it  can  come  to  the 

I  come  to  that  conclusion  upon  these  court  to  restrain  the  execution  of  it.   The 

grounds :    It  is  quite  settled  that  a  rail-  other  case  is  a  case  of  Beman  v.  Rnfford 

way  company,  authorized  by  act  of  Parlia-  (1    Sim.   (N.S.),   660),   where  a  railway 

ment  to  exercise  certain  powers,  cannot  company   constituted  under  an    act  of 

delegate  the  powers  entrusted  to  them  to  Parliament  agreed  with  two   other  rail- 

another  person  or  company.     One   com-  way  companies  that  the  whole  concern, 

pany  cannot  say  to  another :  "  The  pow-  without    incumbrance,   when    completed 

ers  given  to  us  by  Parliament  shall  be  should  be  worked  by  those  two  companies, 

exercised  by  you,  and  you  shall  pay  us  who  should  have    perfect    control    and 

for  the  use  of  it  according  to  a  scale  to  be  exercise  all  the  rights  of  the  first-raen- 

settled  between  us."  tioned  company,  and  who  should  find  the 

This'is  very  clearly  laid  down  in  sevc:  stock  and  w^ork  the  concern  for  twenty- 

ral  cases   which  appear    to   be   distinct  one  years;   and  the  court  held  that  the 

upon  this  subject.     The  first  is  the  case  agreement  was  illegal,  as  being  in  viola- 

of  Winch  V.  Birkenhead,  Lancashire,  and  tion  of  the  act   under  which   the   first- 

Cheshire  Junction  Railway    Company  (5  mentioned  company  was  constituted,  and 

De  G.  A  Snu,  662),  where  Lord  Justice  that  it  could  not  be  carried  into  effect. 
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845]    *The  Solicitor  Oeneral  (Sir  O.  Jessel),  Mr.  Sotdhgote^ 

Q.C.,  and  Mr.  Jackson^  Q.C.,  for  the  appellants: 

The  agreement  of  September,  1869,  is  valid  under  the  Rail- 
There  are  several  other  cases,  which  I  appears  to  foe  to  amount  to  nothing  less 
will  abstain  from  referring  to  or  citing,  than  a  lease  of  the  line.  [His  loHship 
upon  the  subject  At  the  same  time  this  read  the  clause.]  This  appears  to  me  to 
rule  is  certainly  subject  to  various  quali-  be  a  species  of  parliamentary  legislation, 
fications:  for  m stance,  a  railway  com-  Unless  it  is  intended  to  conceid  aod  evade 
pany  having  to  convey  passengers  and  the  real  object  between  the  parties,  I 
goods  from  one  point  to  another,  in  doing  venture  to  say  that  if  this  agreement  were 
which  it  would  oe  essential  to  pass  over  carried  into  effect  as  it  stands  the  Here- 
an  intermediate  line,  may  do  so  by  ford  Company  would  never,  unless  after 
arrangement  with  the  company  possessed  complete  revocation  of  the  clauses  of  this 
of  that  intermediate  line,  which  may  del-  agreement,  run  a  train  along  the  line  or 
^ate  its  powers  for  that  purpose,  and  work  its  local  traffic.  It  is  .obvious  that 
may  also,  considering  the  necessity  of  if  this  agreement  stands  good  any  rail- 
stopping  at  various  stations  on  the  inter-  way  company  may,  by  ejrtending  the 
mediate  line,  take  up  and  set  down  pas-  same  principle,  give  up  the  sole  and 
sengers  at  those  stations  for  the  purpose  entire  management  of  the  whole  line  con- 
of  through  traffic,  all  being  settled  by  structed  under  the  parliamentary  powers 
arrangement  between  the  two  companies,  conferred  on  them,  and  deKver  all  baild- 
But  if  the  company  working  the  through  ings,  all  carriages,  and  all  liabilities  to 
train  should  work  the  local  traffic  also  another,  company,  and  receive  a  regular 
with  the  intermediate  trains,  then  it  be-  percentage,  or  toll,  or  rent,  whatever  it 
comes  an  offender  against  the  law  regu-  may  be  called,  for  the  use  of  the  line, 
lating  this  subject.  Of  course  it  is  not  which  they  may  divide  among  the  share- 
always  easy  to  distinguish  between  the  holders,  provided  they  only  put  in  one 
two  cases,  and  almost  impossible,  in  the  or  two  conditions  or  provisions  at  the 
abstract,  to  lay  down  the  exact  line  where  same  time,  pointing  out  under  what  cir- 
the  cession  of  power  by  the  company  cumstances  the  stranger  company  is  to 
possessing  the  intermediate  line  delegates  act  and  use  the  delegated  power.  For 
the  exercise  of  its  Parliamentary  powersj^  instance,  reading  the  first  words  of  this 
and  where  it  only  allows  another  com-  clause,  it  provides  that  the  Hereford 
pany  to  pass  over  the  line  of  which  it  re-  Company  are  to  be  entitled  to  receive 
tains  itself  the  complete  control.  all  the  moneys  after  making  certain  de- 

Now  I  am  of  opinion  that  in  the  case  ductions,  ana  if  the  Hereford  Company 
of  this  agreement  the  Hereford  Company  should  think  it  to  be  for  the  public  bene- 
bave  g^ven  up  the  entire  control  of  their  fit^  they  can  give  the  whole  of  the  power 
railway  to  the  plaintifSs;  the  plaintiffs  to  the  Midland  Company  to  do  the  haul- 
are  to  have  the  stations,  to  fix  the  fares,  to  ing  exactly  as  they  should  think  fit, 
have  their  own  clerks,  their  own  officers ;  without  themselves  keeping  a  single  car- 
nay  more,  under  the  provisions  of  this  riaffe. 

agreement  it  is  clear  that  the  Hereford  I  am,  therefore,  of  opinion  that  this  is 

Company,though  it  may  reserve  the  power,  a  colorable  evasion  and  mode  of  aban- 

will  not  in  truth  reserve  to  themselves  doning  this  line,  or  del^ating  the  use 

the  real  working  of  the  line,  or  any  part  and  working  of  it  to  the  Midland  Com- 

of  it,  or  anything   upon  it     They  will  pany,  and  that  this  agreement  is  invalid, 

have  no  carriages,  receive  no  fares,  retain  The   plaintiffs,  however,  contend  that 

no  stations,  hire  no  servants;  but  struck  if  this  agreement  of  September,  1869,  is 

apparently  with  the  objection  that  this  invalid  they  can  rely  upon  the  ac^^ement 

would  obviously  leave  the  Hereford  Com-  of  the  17th  of  March,  1863,  which  was 

})any  without  the  power  of  working  the  not  originally  insisted  on  by  the  bill,  and 

ocat  traffic,  there  is  a  clause  which,  leav-  which  is  only  put  In  as  an  aflerthoufht 

ing,  in  appearance,  the  working  of  the  The  object  of   the    agreement    is    Uius 

local  traffic  to  themselves,  enables  them  statc^i  in  the  recital :  "  Wliereas  it  would 

in  fact  to  give  the  local  traffic  also  into  the  be  to  the  advantage  of  the  companies 

charge  of  the  plaintiffs.     The  9th  clause  themselves,  and  also  to  the  public,  that 
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ways  ^Glauses  Consolidation  Ax;t,  1846,  b.  87.  It  contains  [846 
no  evasion  of  the  act ;  the  Hereford  Company  did  not  give  np 
all  control  over  the  Ime.  It  was  not  an  exclusive  agreement ; 
it  did  not  prevent  *the  Hereford  Company  from  maKng  [847 
any  other  working  agreement  with  another  company :  Lon- 
doUy  Brighton^  and  Sovik  Coast  MdiZway  Company  v.  Lon- 
don ana  South  Western  Railway  Company  (*) ;  Hare  v. 
lAmdon  and  North  Western  Railway  Company  r)\  Shrews- 
bury and  Birmingham  Railway  Chmpany  v.  London  and 
North  Western  Railway  Company  (•);  Oreai  Northern 
Railway  Company  v.  Eastern  Counties  Railway  Com- 
pany C). 

Even  if  the  agreement  is  ultra  vires  and  invalid,  the  de- 
fendants cannot  avail  themselves  of  that  defence.  The  right 
of  the  Hereford  Companjr  to  run  through  the  station  is  estab- 
lished, and  they  have  a  right,  and  indeed  might  be  compelled, 
to  permit  other  companies  to  use  their  right  on  payment  of 
tolls.  If  we  have  a  right  to  get  on  the  line,  it  makes  no 
difference  whether  we  have  a  mere  easement  or  a  right  under 
an  agreement :  nor  with  what  object  we  came  there.  Inde- 
pendently of  the  agreement  with  the  *Hereford  Com-  [848 

the  lines  of  the  company  should  be  more  railways,  and  all  the  works,  watering- 
folly  used  for  the  accommodation  of  each  places,  and  other  oonveniences  thereof, 
otlier  by  mutual  facilities,  through  book-  Well,  the  object  of  that  is  quite  clear,  and 
ing,  the  efficient  working  of  trains  at  con-  it  is  also  clear  that  if  this  proyision  ap- 
Tenient  tiroes,  and,  as  far  as  practicable,  plies  to  the  agreement  made  with  the 
in  due  connection,  so  as  to  satisfy  the  Hereford  and  Hay  Railway  it  would  ap- 
reasonable  requirements  of  the  public  and  ply  to  any  railway  with  which  the  Mid- 
develop  the  traffic  to  be  interchanged,  land  Railway  might  think  fit  to  make  an 
and  that  such  arrangements  should  be  agreement  hereafter.  That  is- to  say,  two 
made  at  the  junctions,  stations,  and  in  railway  companies  might  agree  together 
transit,  as  shall  carry  out  the  above  ob-  to  give  to  one  of  them  power  oyer  a  rail- 
jecU."  That  is  a  key  to  the  meaning  of  way  belonging  to  another  company, 
the  agreement.  It  was  an  agreepwnt  en-  which  was  never  contemplated  by  that 
tered  into  between  the  Midland  Railway  company.  I  think  that  is  contrary  to 
and  the  Great  Western  Railway  and  all  the  rules  of  construction  acted  on  by 
West  Midland  Railway  Companies,  which,  this  court.  I  am,  therefore,  of  opinion 
for  the  purposes  of  the  agreement  were  that  the  plaintiffs  are  not  entitled  to  do 
to  be  considered  as  one  company,  and  what  they  claim  to  do  under  any  or 
with  which  agreement  the  Hereford  Com-  either  of  tliese  agreements,  and  that  the 
pany  have  nothing  to  do,  and  it  provided  consequence  is  the  bill  must  be  dismissed 
that  the  Midland  Company  should  thence-  with  costs.  The  plaintiffs  are  attempts 
forth  be  entitled  to  use,  with  engines,  ing  to  do  without  an  act  of  Parliament 
carriages,  and  otherwise,  the  Hereford  that  which  can  only  be  done  by  an  act. 
and  Newport  sections  of  the  West  Mid-  They  must  apply  to  Parliament,  and  Par- 
land  Railway  (which  are  no  part  of  the  liament,  no  doubt,  will  grant  them  the 
Hereford  line),  and  all  such  other  parts  powers,  provided  it  is  proper  that  they 
of  the  West  Midland  Railway  as  lie  be-  should  have  them, 
tween  Worcester  and  any  place  in  South  0)  4  De  G.  <&  J.,  862. 
Wales,  and  also  certain  other  parts  thecein  (')  2  J.  <fe  H,,  80. 
specified,  and  any  station  on  all  such  (')  6  H.  L.  C,  118. 
last-mentioned  railways  or  portions  of  {*)  9  Hare,  306. 
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pany,  we  have  an  agreement  with  the  defendants  for  running 
over  their  line  to  Worcester  and  South  Wales,  and  we  have 
a  right  to  use  the  Barton  station  for  that  purpose. 

Sir  J.  Karslake^  Q.C.,  Mr.  Fry^  Q.C.,  and  Mr.  Speedy  for 
the  defendants,  the  Great  Western  Railway  Company : 

The  agreement  of  the  14th  of  September,  1869,  was  vUra 
vires :  and  being  absolutely  illegal,  it  cannot  be  set  up  for 
any  purpose.  It  is  an  attempt  to  delegate  their  statutory 
powers  to  another  company  Iby  private  agreement,  which 
cannot  be  done  without  the  sanction  of  the  legislature: 
London^  Brigliton^  and  South  Coast  Railway  Company  v. 
London  and  South  Weston  Railway  Company  (') ;  Beman 
v.  Rufford  (*) ;  Simpson  v.  Bennison  (') ;  CharUon  v.  New- 
castle aTid  Carlisle  Railway  Company  {*). 

The  87th  section  of  the  Kailways  Clauses  Consolidation 
Act  does  not  authorize  such  an  agreement  to  be  made,  it 
only  gives  to  a  company  a  limited  power  to  arrange  with 
another  company  to  run  over  its  line  when  necessary  for  its 
own  purposes:  Winch  v.  Birkenhead^  <fea.  Railway  CoTn- 
pany  (*).  The  money  payable  to  the  Hereford  Company 
under  the  agreement  is  not  in  the  nature  of  tolls ;  it  was  in 
fact  a  lease  of  the  line,  and  the  plaintiffs  were  to  work  the 
line  and  take  the  tolls. 

The  plaintiffs  have  endeavored  to  evade  the  law  by  the 
special  form  of  the  agreement,  but  the  court  will  look  at  the 
substance  of  the  transaction,  which  was  to  hand  over  the 
line  to  the  plaintiffs  and  give  them  the  entire  control  over  it. 
With  respect  to  the  agreement  of  August,  1864,  the  rights 
thereby  given  were  for  the  benefit  of  the  Hereford  Company 
only,  and  could  not  enure  for  the  benefit  of  the  Midland 
Company :  Allan  v.  Oomme  {*) ;  Hemming  v.  Burnet  (') ; 
Lawton  v.  Ward  (") ;  Colchester  v.  Roberts  {*) ;  Band  v. 
Kingscote  ("). 

Mr.  B,  B.  Rogers^  for  the  Hereford  Company. 
849]  *SiR  W.  M.  James,  L.J.  Although  the  result  at 
which  I  have  arrived  in  this  case  is  different  from  that  at 
which  the  master  of  the  rolls  arrived,  I  agree  entirely  with 
him  in  his  conclusion  that  the  only  question  is  whether  the 
agreement  is  ultra  vires ;  and  whether,  it  being  vMra  vires, 
the  plaintififs  are  precluded  from  having  the  relief  they  ask. 

A  great  many  other  questions  have  oeen  argued  at  con- 

(»)  4  De  O.  A  J.,  862.  (•)  11  A.  A  E.,  759. 

(»)  1  Sim.  (N.S.),  550.  O  8  Ex.,  187. 

(»)  10  Uare,  51.  (»)  1  Rayiii.,  75. 

(•»)  6  Jur.  (N.S.),  1,096.  (»)  4  M.  A  W.,  769. 

(*)  6  De  G.  A  Sm.,  562.  (''')6  Ibid.,  174. 
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siderable  length,  perhaps  at  not  greater  length  than  the 
importance  of  the  case  required ;  but  in  my  opinion  they 
may  be  very  shortly  disposed  of.  First  of  all  it  was  said 
that  this  communication  which  has  been  made  is  something 
which  is  neither  in  fact  part  of  the  Hereford  line  nor  of  the 
Great  Western  line ;  that  the  effect  of  the  communication  was 
to  bring  the  carriages  going  along  the  Hereford  line  to  some- 
thing which  was  a  siding  upon  the  Great  Western  line,  but 
which  was  no  part  of  the  Great  Western  line,  and  that  that 
bit*  could  not  De  used  without  some  special  agreement,  or 
some  new  agreement  granting  some  new  right  over  the  Great 
Western  line.  I  am  of  opinion  that  the  communication  so 
made  was  in  truth,  under  the  circumstances  of  this  case, 
I)art  of  the  Hereford  line,  and  that  the  plain  effect  in  law  of 
the  right  to  make  that  junction  was  to  make  the  two  lines, 
the  Great  Western  and  the  Hereford,  one  continuous  line  of 
railway,  so  that  the  public  should  have  the  power  of  using 
it  as  one  communication  ;  and  that  kind  of  continuous  com- 
munication which,  by  the  2d  section  of  the  17  &  18  Vict, 
c.  31,  every  railway  company  is  bound  not  to  obstruct  in 
any  way. 
I  am  of  opinion  that  this  being  a  communication  which  was 

{)art  of  the  undertaking  of  the  Hereford  Company,  the  Mid- 
and  Company,  if  they  had  lawfid  power  to  use  that  line 
of  railway  for  the  purposes  of  their  traffic,  had  that  lawful 
power  for  the  purpose  of  getting  on  to  the  main  line  of  the 
Great  Western  Railway  for  the  purpose  of  lawfully  using 
the  Great  Western  line,  if  under  the  general  law,  or  under 
any  special  agreement  with  that  company,  the  Midland  Com- 
pany nad  the  right  to  use  that  line.  I  am  of  opinion,  and  I 
entertain  no  doubt  whatever,  that  under  the  working  ar- 
rangement to  which  they  obtained  the  sanction  of  Parliament 
in  the  year  1863,  the  Midland  Company  did  get  a  lawful  right 
to  come  to  and  from  the  Great  Western  line  by  any  means 
which  they  *could  acquire,  just  as  if  they  had  been  [850 
landowners  or  had  bought  a  piece  of  land  and  made  a  branch 
for  themselves.  If  they  acquired  the  power  to  come  to  or 
from  the  railway  by  any  branch  or  any  communication  or 
any  other  means,  then  they  had  a  right  under  the  running 
powers  which  they  so  obtained  from  the  Great  Western  Com- 
pany to  use  any  portion  of  the  Great  Western  to  and  from 
the  point  at  which  they  entered,  or  at  which  they  were 
minded  to  depart,  and  that  they  had  running  powers  up  to 
that  branch,  and  thence  over  that  communication  to  the 
Hereford  line.  It  appears  to  me  that  it  is  idle  to  say  that  the 
two  lines  are  to  be  separat^'d  by  some  pieces  of  rail  or  some 
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other  piece  of  propertj?^  of  the  Great  Western  Company  which 
was  to  prevent  the  Midland  Company  from  using  the  Great 
Western  line  from  that  point  forward.  Therefore,  if  there 
were  nothinff  in  this  agreement  with  the  Hereford  Company 
that  would  deprive  the  Midland  Company  or  any  other  com- 
panjr  or  person  using  the  Hereford  line  of  their  rights — 
nothing  making  it  illegal  to  do  so — I  am  of  opinion  that  the 
Hereford,  and  every  company,  and  every  person  using  that 
line,  would  have  the  right  to  use  the  communication  for  the 
purpose  of  getting  on  to  the  Great  Western  line  ;  and  then 
when  they  got  upon  it  the  rights  would  be  determined  by 
the  general  law,  or  by  the  special  agreement  which  existed 
between  them  for  the  purpose  of  using  the  line  of  the  Great 
Western. 

The  point  determined  adversely  to  the  plaintiffs  by  the 
master  of  the  rolls  was  upbn  the  enect  of  the  agreement  be- 
tween the  Midland  and  tne  Hereford  Companies.  The  mas- 
ter of  the  rolls  was  of  opinion  that  that  agreement  was  tiUra 
vires.  Now,  if  it  were  necessary  to  determine  the  point,  I 
should  require  very  much  further  consideration  before  I 
should  be  prepared  to  aflBrm,  as  a  general  principle  of  law, 
that  it  would  be  competent  for  the  Great  W  estern  Company 
to  justify  an  obstruction  of  that  communication  bpon  the 
ground  that  there  was  something  ultra  vires  in  the  contract 
Between  the  Midland  and  the  Hereford  Companies.  No 
doubt  there  are  authorities  which  it  would  be  necessary  very 
carefully  to  consider  before  we  affirmed  it  was  not  competent 
to  allege  that  illegalitjr ;  but  sitting  now  as  we  are  sitting, 
both  as  a  court  oi  equity  and  a  court  of  law,  bound  to  dor 
termine  any  legal  question  that  arises  in  exactly  the 
851]  same  way  *as  a  court  of  law  would  decide  it,  I  should 
say  for  myself  that  I  should  desire  very  much  further  con- 
sideration before  I  arrived  at  the  conclusion  that  to  an  action 
for  obstructing  the  trains  of  the  Midland  Company  using 
the  line  of  the  Hereford  Company,  it  would  be  competent 
for  the  Great  Western  Company  to  say,  "  You  are  using  the 
Hereford  line,  it  is  true,  by  the  permission  of  the  company,  the 
owners  of  that  line,  but  you  have  some  agreement  with  that 
company  under  which  you  are  using  it,  which  agreement  is 
against  the  policy  of  the  law."  It  appears  to  me  it  is  not 
necessary  to  determine  that  point,  or  to  say  to  what  extent 
the  cases  that  have  been  cited  in  this  court  would  apply  to  a 
case  of  this  kind ;  because,  having  heard  the  arguments  that 
have  been  addressed  to  us  on  the  part  of  the  defendants  the 
Great  Western  Railway  Company,  and  having  read  and 
considered  the  judgment  of  the  master  of  the  rolls,  I  am 
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bound  to  say  I  have  arrived  at  the  conclusion,  without  any 
doubt  whatever  in  my  own  mind,  that  there  is  nothing  what- 
ever in  this  agreement  that  is  illegal,  or  that  is  in  any  way 
beyond  the  powers  of  either  company,  or  that  is  in  any  sense 
against  that  very  elastic  phrase,  public  policy.  The  Mid- 
land Railway  Cfompany  and  the  Hereford  Kailway  Com- 
pany enter  into  arrangements  which,  upon  the  face  of  them, 
seem  to  me  to  be  perfectly  consistent  with  every  obligation 
of  either  company.  The  Hereford  Company  say  they  will 
give  every  facility  for  the  through  traffic  of  the  Midland, 
which  is  precisely  what  it  has  been  the  policy  of  the  legis- 
lature in  all  these  numerous  acts,  not  only  to  encourage,  but 
to  prescribe,  namely,  that  every  company  shall  give  every 
facility  to  every  other  company  for  using  their  respective 
lines,  with  a  view  to  the  convenience  of  the  public.  It  is 
said  they  are  going  to  delegate  their  authority,  or  some  of 
their  powers,  to  the  Midland  Company,  that  it  is  in  effect  a 
lease  or  a  transfer  or  a  delegation  of  tne  powers  of  the  Here- 
ford Company  to  the  Midland  Company.  I  .see  nothing 
whatever  m  this  agreement  which  amounts  to  any  such  dele- 
gation. I  agree  that,  practically,  the  Hereford  Company 
will  for  the  present,  and  it  may  be  for  a  long  time,  having 
provided  for  the  convenience  of  the  public  and  their  own 
profit  in  the  way  they  have  done,  find  it  not  worth  their 
while  to  set  up  carriages  of  their  own  and  become  carriers 
upon  their  own  line.  They  are  not  obliged  to  become  carri- 
ers, *and  if  ever  it  shall  appear  to  the  directors  of  the  [852 
Hereford  Company,  or  their  shareholders,  that  it  will  be  for 
their  convenience  to  be  carriers  themselves,  there  is  nothing 
in  this  agreement  which  either  expressly  or  impliedly  throws 
the  slightest  difficulty  or  obstruction  in  the  way  of  their 
becoming  such  carriers.  And  supposing  any  other  company 
were  minded  to  use  this  line  of  the  Hereford  Company,  there 
is  nothing  in  this  agreement  that  j}revents  the  Hereford  Com- 
pany from  making  an  exactly  similar  agreement  with  other 
companies,  as,  for  instance,  with  the  Brecon  and  Merthyr, 
and  the  Mid- Wales  Companies,  which  lines,  we  are  told,  open 
into  their  line,  as  they  have  done  with  the  Midland ;  and  if 
the  Hereford  Company  should  be  unwilling  to  enter  into 
such  agreement  it  is  open  to  any  one  of  those  companies 
to  compel,  under  the  general  law,  the  Hereford  Company  to 
give  all  the  facilities  which  the  law  compels  one  company  to 
give  to  another ;  and  if  a  private  proprietor  of  mines,  or  the 
owner  of  works,  or  any  landowner  adjoining  the  line,  should 
be  minded  to  make  a  branch  into  the  line  from  his  land, 
there  is  nothing  to  prevent  his  enforcing  that  right,  and  there 
7  Eng.  Kep.]  53 
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is  nothing  in  this  agreement  which  appears  to  me  either  ex- 
pressly or  impliedly  to  give  the  Midland  Company  a  voice 
in  the  performance  of  any  one  of  the  duties  whicn  will  be 
cast  npon  the  Hereford  Company  under  those  circumstances. 
The  Hereford  Company  are  bound  to  work  and  maintain 
the  line,  and  to  provide  everything  requisite  for  the  conven- 
ience of  the  public,  and  they  would  be  liable  to  a  mandamus 
if  they  omitted  to  perform  any  duty  cast  upon  them,  and  I 
can  see  nothing  whatever  in  this  agreement  which  transfers 
to  the  Midland  Company  one  single  duty  of  any  kind  what- 
ever which  the  law  nas  cast  upon  the  Hereford  Company- 
It  is  said  that  this  agreement  enables  the  Midland  Company 
to  fix  their  fares — ^tnat  is  to  say,  the  remuneration  of  the 
Hereford  Comjpany  is  to  be  dependent  upon  what  the  Midland 
themselves  will  get  for  the  use  of  the  line.  I  cannot  find 
anything  in  the  act  of  Parliament  which  is  to  prevent  a  com- 
pany from  fixing  its  remuneration  in  that  way;  I  can  see 
nothing  that  amounts  to  a  delegation  of  authority.  Of 
course,  if  the  Midland  Company  get  any  advantage  oy  this, 
the  Hereford  Company  will  be  bound  to  give  exactly  the  same 
853]  advantage  to  any  *other  persons.  It  seems  to  me  the 
only  mode. in  which  it  can  be  done  conveniently  for  both 
companies  is  that  there  should  be  a  division,  one  of  the 
companies  having  the  carriage  of  the  through  traffic ;  that 
one  of  them  should  fix  the  whole  price  from  terminus  to 
terminus,  and  then  that  the  company  over  whose  line  the 
train  is  going  should  receive  a  certain  proportion  of  the 
whole  in  accordance  with  the  mileage. 

It  is  said  that  it  is  not  a  toll.  I  do  not  know  why  it  is  not 
a  toll.  I  do  not  know  why  a  sum  fixed  with  reference  to  the 
gross  receipts  is  not  as  much  a  toll  as  if  it  were  fixed  in  any 
other  way.  Take  the  case  of  market  tolls.  In  one  of  the 
oldest  cases  the  toll  was  a  penny  if  the  article  sold  for  so 
much,  and  three-halfpence  if  it  sold  for  so  much  more. 
That  is  to  say,  the  sum  which  is  to  be  received  should  vary 
in  proportion  to  the  sum  which  the  seller  was  getting.  There 
have  beeii  tolls  taken  also  in  proportion  to  quantity,  such  as 
a  quart  of  corn  out  of  a  bushel  sold,  and  so  on.  Anything 
which  one  man  pays  to  another  for  the  conveyance  of  a  thing 
over  a  line  where  the  rate  is  according  to  the  quantity  car- 
ried— whether  that  rate  is  with  reference  to  what  the  man  gets 
for  the  article  or  not — ^is  a  toll.  It  is  a  charge  which  one  man 
takes  from  the  other  in  proportion  to  the  quantity  of  traffic 
carried. 

Another  clause  upon  which  much  stress  was  laid  was  the 
9th  clause,  in  which  it  is  said  that  the  Hereford  Railway 
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Company  contemplate  not  having  the  local  traffic.  Possibly 
there  might  have  peen  an  objection  to  the  clause  if  they  had 
bonnd  tnemselves  not  to  put  on  any  trains,  but  there  is 
nothing  here  whatever  to  preclude  tnem  from  putting  on 
their  own  trains  for  the  purpose  of  carrying  their  own  traffic. 

Then,  again,  it  is  said  there  is  something  in  the  clause  with 
reference  to  the  claims  for  compensation,  which  is  in  some 
way  against  the  policy  of  the  law.  I  am  unable  to  see  any- 
thing whatever  objectionable  in  that.  It  provides  that  tne 
claims  for  compensation  shall  be  satisfied  by  the  company 
deriving  the  profit  from  the  traffic,  that  is,  the  Midland  Com- 
pany, with  regard  to  the  through  traffic ;  and  the  claims  for 
compensation  arising  from  the  local  traffic,  which  belongs  to 
the  Hereford,  are  -to  be  settled  by  arbitration  between  them, 
having  regard  to  the  respective  profits  *they  were  get-  [854 
ting  from  it.  I  cannot  conceive  how  it  can  be  in  any  way 
against  any  principle  or  policy  of  the  law  that  there  should 
be  that  mode  of  arrangement  for  the  payment  of  persons 
who  have  claims  for  compensation  as  between  two  companies 
who  are  jointly  interested,  and  who  are  in  some  way  or  other 
mixed  up  in  the  cause  of  the  injury. 

Then  it  is  said  we  ought  not  to  be  blinded  by  the  language 
of  the  agreement;  that  the  agreement  is  drawn  cunningly 
and  craftily  for  the  purpose  of  appearing  to  be  legal,  whereas 
there  was  a  private  understanding  and  knowledge  on  the  part 
of  both  parties  that  practically  it  would  give  to  the  one  com- 
pany a  monopoly  of  the  other  just  as  fully  and  as  completely 
as  if  it  had  been  a  lease.  I  am  unable  to  follow  that  line  of 
argument.  Were  we  considering  an  agreement  between  two 
companies  who  can  only  bind  themselves,  and  only  express 
their  will  by  instruments  under  their  common  seal — I  cannot 
conceive  how  their  mind  is  to  be  ascertained  by  anything 
which  has  been  said  by  the  directors  of  the  one  company  or 
of  the  other,  or  by  anything  that  has  passed  between  the 
agents  or  solicitors,  or  by  any  guess  that  we  can  make  as  to 
wnat  the  motives  of  those  persons  were — I  cannot  see  how 
we  can  import  into  that  which  alone  binds  the  companies, 
the  agreement  under  their  common  seal,  anything  not  to  be 
found  on  the  face  of  the  agreements,  or  fairly  to  be  implied 
from  them.  I  do  not  think  any  of  the  cases  that  have  oeen 
cited  have  really  gone  outside  the  document  itself  for  the 
purpose  of  arrivmg  at  the  conclusion  that  there  is  something 
agamst  the  policy  of  the  law  in  what  it  contains.  Being  oi 
opinion  that  this  agreement  is  not  ultra  vires^  and  that  there 
is  nothing  illegal  in  it,  or  against  public  policy,  so  far  as  that 
is  an  intelligible  phrase,  and  being  of  opinion  that  the  Mid- 
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land  Company  were  entitled  to  use  the  communication  for 
the  purpose  of  getting  on  to  the  Great  Western  line,  and  that 
they  were  entitled  to  use  under  their  working  powers  the 
Great  Western  line  for  the  purpose  of  proceeding  with  their 
trains,  I  am  of  opinion  that  it  was  illegal  and  improper  on  the 
part  of  the  Great  Western  Company  to  put  any  obstruction 
so  as  to  interfere  with  the  continuousness  of  the  traffic ;  and 
that,  therefore,  the  plaintiffs  are  entitled  to  the  injunction 
which  they  have  asked ;  and  the  Great  Western  Company 
will,  of  course,  bear  the  costs  of  the  suit. 
855]  *SiR  G.  Mellish,  L.  J.  I  am  of  the  same  opinion. 
The  real  question  appears  to  me  to  be  whether  the  Midland 
Company,  under  and  by  virtue  of  their  working  agreement 
with  the  Hereford  Company,  and  under  and  by  virtue  of 
their  working  agreement  with  the  Great  Western  Company, 
are  entitled  to  use  the  lines  in  question.  I  think  the  fallacy 
of  the  argument  of  the  counsel  for  the  defendants  was  that 
they  argued  it  as  two  separate  questions — first,  whether  the 
plaintiffs  were  entitled  to  succeed  by  virtue  of  their  agree- 
ment with  the  Hereford  Company ;  and,  secondly,  whether 
they  were  entitled  to  succeed  by  virtue  of  their  agreement 
witn  the  Great  Western  Company.  Whereas  it  appears  to 
me,  and  has  appeared  to  me  all  through  the  argument  of  this 
case,  that  the  real  question  to  be  decided  is.  Are  the  plain- 
tiffs entitled  to  use  the  Hereford  lino  by  virtue  of  their  agree- 
ment with  the  Hereford  Company,  and  are  they  entitled  to 
use  the  Great  Western  line  under  and  by  virtue  oi  their  agree- 
ment with. the  Great  Western  Company?  If  they  are  enti- 
tled to  use  the  Hereford  line  under  and  by  virtue  of  their 
agreement  with  the  Hereford  Company,  and  are  entitled  to 
use  the  Great  Western  line  under"  and  by  virtue  of  their 
agreement  with  the  Great  Western  Company,  it  would  be, 
as  it  seems  to  me,  a  very  extraordinary  conclusion  to  hold 
that  they  are  not  entitled  to  go  from  the  one  tt>  the  other. 
And  the  real  question  on  that  part  of  the  case  appears  to  me 
to  be  this :  If  it  should  so  happen  after  the  agreement  with 
the  Great  Western  was  made,  and  whilst  it  was  in  force,  a 
new  line  was  made  by  some  other  railway  company  which 
has  communication  with  some  portion  of  tnat  part  or  the  line 
of  the  Great  Western  which  they  are  entitled  to  iise,  are  the 
Midland  Company  thereupon  entitled  to  go  with  the  license 
of  that  other  company  from  the  Great  Western  Company  to 
the  new  line  ?  It  appears  to  me  they  are,  because  what  is 
the  effect  of  a  working  agreement  of  this  kind  ?  By  virtue 
of  the  92d  section  of  the  Railways  Clauses  Consolidation 
Act,  1845,  every  company  is  entitled  to  use  the  line  of  every 
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other  company.  It  is  perfectly  true  that  that  clause  has 
been  of  very  little  practical  use,  because  it  is  so  imperfect 
and  is  made  subject  to  such  conditions  that  not  having  the 
use  of  the  stations,  nor  of  the  watering  places,  and  being 
subject  to  all  by-laws  and  regulations,  *practically  one  [856 
company  cannot  use  the  line  of  another  railway  company 
without  a  working  agreement.  But  when  they  have  made  a 
working  agreement,  and  that  working  a^eement  is  confirmed 
by  act  of  Parliament,  the  result  of  that  is  that  they  have  got 
a  right  to  use  the  line  of  the  other  railway  company  which 
is  given  them  hy  the  92d  section,  and  the  obstacles  which 
might  be  otherwise  put  in  their  way  are  altogether  removed, 
ana  it  appears  to  me  that  if  there  is  any  line  of  railway 
opened  into  that  they  are  entitled  to  go  from  one  to  the  other. 
It  is  quite  absurd  to  say  in  this  case  that  there  was  a  little 
bit  of  railway  which  was  neither  the  one  line  nor  the  other. 
By  virtue  of  the  act  of  Parliament  by  which  the  Hereford 
and  Brecon  junction  was  made,  there  is  a  small  portion  of 
railway,  which,  although  made  on  the  land  of  the  Great 
Western,  is  part  of  the  undertaking  of  the  Hereford  Com- 
pany. I  am  of  opinion  that  that  is  to  be  considered  for  the 
purpose  of  this  agreement  as  part  of  the  Hereford  line.  Still 
it  comes  to  the  same  thing ;  .wherever  that  bit  ends  the  Great 
Western  begins,  and  in  my  opinion  they  are  entitled  to  use 
the  line  of  the  Great  }Vestem  by  virtue  of  their  agreement 
with  the  Great  Western. 

Then  that  brings  it  to  the  only  remaining  question,  whf  thet 
that  agreement  with  the  Hereford  Company  is  a  valid  agree- 
ment, and  I  am  of  opinion  that  it  is  a  vbAiA  agreement.  I 
do  not  think  it  necessary  to  go  through  the  clauses  again. 
I  entirely  agree  with  the  remarks  which  the  lord  justice  has 
made  upon  them ;  but  I  wish  to  make  a  few  remarks  on  what, 
no  douDt,  is  a  very-important  question,  namely,  assuming 
that  the  clauses  in  themselves  are  legal,  nevertheless  may  it 
be  shown  that  there  was  some  illeg^  intention,  and  that  it 
was  made  with  some  illegal  object,  and  that  on  that  account 
the  court  would  not  enforce  it  i  First,  is  the!re  any  authority 
upon  that?  No  doubt  there  are  some  cases  in  which  the 
judges  have  used  this  sort  of  expression,  without  saying  in 
plain  terms  it  is  contrary  to  the  act  itself,  the^  have  said  it  is 
contrary  to  the  policy  of  the  law,  and  "it  is  a  virtual  ille- 
gality,'' and  expressions  of  that  kind.  But  when  the  cases 
are  looked  at  I  think  it  is  quite  clear  that  in  all  the  cases 
there  was  either  an  actual  lease  or  ^n  actual  exclusive  work- 
ing agreement.  The  only  case  which  raised  any  doubt  in 
my  mind  as  to  that  was  the  case  of  *  London^  Brighton^  [857 
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and  South  Coast  Railway  Company  v.  London  and  South 
Western  Railway  Company  respecting  the  station  at  Ports- 
mouth (*).  The  third  agreement  in  tnat  case  did  at  first 
sight  look  somewhat  similar  to  the  agreement  in  this  case, 
but  on  the  whole  I  am  of  opinion  that  the  judges  did  not 
really  mean  there  to  decide  that  though  the  agreement  was 
on  the  face  of  it  legal,  yet  the  court  micht  go  into  the  illegal 
intent,  and  on  that  ground  hold  it  to  be  void.  What  they 
really  meant  was  that  there  b^ing  a  lump  sum  of  £18,000  to 
be  paid  in  lieu  of  all  the  tolls,  that  showed  quite  plainly  it 
was  intended  that  the  whole  working  of  the  traffic  oi  the  rail- 
way should  be  given  up. 

But  then  it  is  said  nere,  though  the  agreement  may  not 
bind  them  to  give  it  up,  yet  it  is  clear  mat  the  practical 
eflEect  of  it  would  be  that  the  whole  would  be  given  up.  But 
does  that  make  it  an  illegal  agreement  ?  I  wul  assume,  and 
it  is  probdble  enough,  though  perha  ps  it  is  not  strictly 
provea,  that  they  went  to  Parliament  to  get  power  to  lease 
the  Hereford  line  to  the  Midland  Company,  and  that  having 
been  refused  they  did  what  I  think  is  very  natural  they 
should  do  in  such  a  case — they  laid  instructions  before  some 
competent  counsel,  and  said,  draw  us  an  agreement  which 
shall  be  legal,  and  shall  as  far  as  possible  carry  out  our  in- 
tentions. That  is  what  I  should  suppose  they  did,  and  in 
my  opinion,  whoever  was  employed  to  do  that  has  done  it 
successfully.  He  has  drawn  what  appears  to  me  to  be  a 
perfectly  legal  agreement. 

A  great  deal  has  been  said  about  the  "policy  of  the  act 
of  Parliament"  and  about  the  "policy  of  the  law,"  but  you 
cannot  find  out  the  policy  except  by  reading  the  act  and  see- 
ing what  has  been  enacted  in  it. 

What  is  it  that  the  act  of  Parliament  has  done  ?  It  has 
not  made  it  compulsory  on  a  railway  company  to  act  as  car- 
riers on  their  own  line.  Yet  Parliament  must  be  taken  to 
have  known,  what  is  beyond  all  question  the  truth,  that 
there  may  be  comparatively  short  railways  forming  part  of 
through  lines  of  communication  between  important  places, 
having  no  great  and  important  traffic  of  their  own,  which 
cannot  practically  be  worked  by  their  own  company  at  a 
858]  profit.  Looking  at  the  map,  it  appears  to  me  *ex- 
tremely  probable  that  the  Hereford  Company  is  in  that  posi- 
tion— that  a  large  portion  of  their  traffic — almost  all  of  it — 
depends  on  the  through  traffic.  If  they  w(*re  simply  to  start 
with  their  carriages,  taking  up  passengers  at  one  end  of  their 
line  and  carrying  them  to  another  part  where  they  have  no 

(')  4  De  G.  A  J.,  362.       . 
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terminus,  but  which  is  just  near  the  Barton  station  at  Here- 
ford, and  there  to  disembark  them,  it  practically  could  not 
be  worked  at  all.  Then  how  are  they  to  work  it  ?  They  may 
open  it  to  all  persons  if  they  can  make  regulations,  or  thev 
may  make  regulations  for  working  the  traffic  with  any  rail- 
ways which  are  in  communication  with  them  ;  and  if  instead 
of  making  only  one  agreement  with  the  Midland  Company 
they  had  made  three  or  four  agreements — one  with  the 
Great  Western,  another  with  the  Mid- Wales,  another  with 
.  the  Merthyr  Company,  could  it  be  said  that  there  was  any- 
thing in  the  least  illegal  in  it  ?  Then  can  it  be  said  that  it  is 
illegal  because  it  happens  that  there  is  only  one  railway 
company  which  desires  to  make  such  an  agreement  with 
them  i  I  cannot  see  how  that  makes  it  illegal.  It  may  be 
in  that  sense  contrary  to  the  policy  of  the  law  that  a  railway 
company  shall  give  up  its  entire  powers  of  working  to  an- 
other company,  and  shall  prevent  itself  by  contract  from 
allowing  other  companies  and  persons  to  use  its  railway  be- 
sides the  particular  railway  company  with  whom  it  makes 
the  contract.  But,  then,  supposing  a  railway  company  is  in 
such  a  position  that  it  cannot  practically  work  its  own  line 
with  a  profit,  and  can  practically  get  no  other  company  ex- 
cept one  to  enter  into  a  working  agreement  with  it,  does 
that  make  it  illegal  ?  Is  it  the  policy  of  the  law  that  the  rail- 
way shall  remain  unworked,  or  is  it  more  consistent  with  the 
policy  of  the  law  that  if  there  is  only  one  company  which 
is  practically  willing  to  work  it,  it  shall  make  an  agreement 
with  that  company  T  Well,  then,  of  course  if  they  are  not 
bound  to  work  themselves,  and  if  there  is  only  one  companjr 
willing  to  make  a  working  agreement  with  them,  the  practi- 
cal consequence  must  be  that  the  one  company  will  have  the 
working  of  the  whole  line.  Surely  that  cannot  make  the 
agreement  illegal.  I  cannot  allow  that  it  is  the  same  thing, 
wnether  there  is  an  agreement  which  practically  amounts  to 
a  lease,  and  which,  bv  contract,  prevents  them  entering  into 
an  agreement  with  other  companies,  and  an  agreement  like 
this,  which  has  no  such  exclusive  clauses  in  it ;  *al-  [859 
though  it  may  be  that  that  company  alone  Avill  work  the 
line.  The  difference  is  this,  that  at  any  moment  at  which  the 
Hereford  Company  think  it  for  their  advantage  to  work 
their  own  line,  or  think  it  for  their  advantage  to  enter  into  a 
contract  with  any  other  company,  there  is  nothing  in  the 
agreement  to  prevent  them  from  doing  so.  Upon  the  whole, 
I  am  not  disposed  to  carry  what  is  called  the  policy  of  the 
law  beyond  what  I  can  find  upon  the  face  of  the  agreement. 
It  appears  to  me  that  the  agreement  which  has  been  entered 
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into  is  an  agreement  which  is  authorized  by  the  87th  section 
of  the  Railways  Clauses  Consolidation  Act.  I  think  that 
section  is  clearly  reciprocal,  and  not,  as  Mr.  Fry  contended, 
a  clause  which  only  enables  the  company  which  is  the  owner 
of  the  line  to  enter  into  an  agreement  to  enable  another  com- 
pany to  send  its  engines  and  carriages  on  the  line,  but  it  also 
enables  the  other  company  reciprocally  to  enter  into  the 
agreement.  Therefore,  being  of  opinion  that  the  aOTeement 
itself  is  legal,  and  being  of  opinion  that  the  midland 
Company  are  entitled  to  use  the  Great  Western  line  by 
virtue  of  the  agreement  with  the  Great  Western  Com- 
pany, I  must  hold  that  the  decree  that  has  been  made  must 
be  reversed. 

Solicitors  for  the  plaintiffs :  Messrs.  BeaU^  Marigold^  <fe 
Beale, 

Solicitors  for  the  Hereford  Company:  'Messrs.  TiUeardj 
OoddeUy  &  Holme. 

Solicitors  for  the  Great  Western  Company:  Messrs. 
Toung^  Maples^  &  Co. 


[Law  Reports,  8  Chancery  Appeals,  860.] 
L.  JJ..  April  30,  1873. 

860]  *Hart  v.  Herwig. 

[1878     H.     84.] 

Foreign  Contrad — Ship — Specific  Performance — Injunction — Jurindictian — Subeiituled 

Service. 

A  shipowner  of  Hamburg  made,  at  Ilambnrff,  an  a^eement  with  a  domiciled 
Englishman  for  the  sale  to  the  Englishman  of  a  liamburg  ship  whenever  she  might 
return  from  the  voyage  on  which  she  then  was.  The  ship  returned  and  was  by  the 
owner  ordered  to  proceed  to  Sunderland.  The  master  of  tlie  sliip,  who  was  autlio- 
rized  by  the  shipowner  to  act  as  his  agent  in  the  sale,  refused  to  deliver  the  ship  ex- 
cept on  certain  terms.  The  purchaser  tiled  a  bill  against  the  owner  and  the  master 
for  specific  performance.  He  obtained  leave  to  substitute  service  on  the  master  for 
the  owner,  and  moved  for  an  injunction  to  restrain  the  defendants  from  removing  the 
ship  out  of  the  jurisdiction : 

}hld,  that  substituted  service  on  the  master  was  effectual  and  proper : 

Heid,  that  the  court  had  jurisdiction  to  restrain  the  defendants  from  removing  the 
ship,  and  injunction  granted. 

Order  of  Mauns,  \  .C,  affirmed. 

By  an  agreement  dated  the  16th  of  January,  1873,  and 
signed  at  Hamburg  by  H.  T.  Hart,  of  Dalston,  in  Middlesex, 
and  C.  W.  Herwig  (residing  and  domiciled  at  Hamburg), 
Hart  agreed  to  buy  from  Herwig  a  Hamburg  ship  called  the 
Hertha,  with  all  her  stores,  provisions,  and  materials,  at  the 
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price  of  £4,700.  The  agreement  Btated  that  the  ship  was 
expected  from  San  Francisco  for  orders  to  a  port  of  dis- 
charge, but  the  purchaser  was  to  take  possession  of  the  ship 
immediately  after  the  delivery  of  the  homeward  corgo  at 
any  place  whither  she  might  be  ordered,  the  seller  paying 
all  expenses  or  charges  that  might  be  incurred  up  to  the  date 
of  dehver^  of  the  smp.  In  case  of  the  ship  arriving  at  her 
port  of  discharge  in  a  damaged  state  over  and  above  ordi- 
nary wear  and  tear,  or  under  average,  the  seller  to  make  cor- 
responding allowances  for  the  same. 

The  Hertha  arrived  at  Cork  from  San  Francisco  on  the  3d 
of  March,  1873,  and  by  the  owner' s  order  proceeded  to  Sun- 
derland as  her  port  of  discharge.  Herwig  had  by  a  letter 
authorized  the  master  to  complete  the  sale  as  soon  as  Hie 
ship  was  discharged.  Hart  alleged  that  she  arrived  in  a 
damaged  state  over  and  above  *the  ordinary  wear  and  [861 
tear,  and  that  the  purchase-money  of  £4,750  was,  therefore, 
under  the  agreement,  subject  to  a  deduction,  which  could  be 
easily  ascertained  on  a  survey  of  the  ship,  but  that  Herwig 
and  the  master  of  the  ship  refused  to  allow  a  survey,  and  re- 
fused to  deliver  the  ship  on  any  other  terms  than  on  payment 
of  the  whole  sum  of  £4,750. 

Hart  thereupon  filed  the  bill  in  this  suit  against  Herwig 
and  the  master  of  the  ship,  alleging  as  above  stated,  and 
praying  for  specific  performance,  ana  that  j)roper  directions 
might  Be  given  for  ascertaining  the  deduction  for  damage, 
and  that  in  the  meantime  the  defendants  might  be  restrained 
from  removing  the  ship  from  Sunderland  or  otherwise  deal- 
ing with  her. 

The  plaintiff  on  the  6th  of  April  obtained  an  ex  parte  in- 
junction to  restrain  the  defendants  from  removing  the  ship 
until  the  16th  of  April,  and  also  obtained  an  order  that 
service  of  a  copy  of  the  bill  and  of  notice  of  motion 
for  the  16th  of  April  on  the  master  of  the  ship  should 
be  deemed  good  service  thereof  upon  the  defendant  Her- 
wig, who  was  still  at  Hamburg,  and  who  appeared  under 
protest. 

On  the  16th  of  April  the  plaintiff  moved  accordingly; 
and  on  the  17th  of  April  the  Vice-Chancellor  Malins 
granted  against  both  defendants  an  injunction  until  further 
order. 

The  defendants  now  moved  bv  way  of  appeal  before  the 
lords  justices  that  this  order  mignt  be  discharged. 

Mr.  Olasse,  Q.C.,  and  Mr.  Cozens-Hardy^  in  support  of 
the  appeal : 

The  contract  for  the  sale  of  this  ship  was  made  with  a 
7  Eno.  Rep.]  54 
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foreigner  in  a  foreign  countrj^,  and  the  ship  is  foreign  ;  this 
court  therefore  ought  not  to  interfere,  and  ought  to  leave  the 
plaintiff  to  proceed  at  Hamburg,  where  alone  the  contract 
can  be  construed.  The  cause  of  action  is  not  within  the 
jurisdiction :  Allhusen  v.  Malgare^'o  Q.  The  ship  is  foreign, 
otherwise  under  the  Merchant  Shipping  Act  the  court  could 
not  interfere.  A  ship  is  a  peculiar  cnattel,  and  the  onl^ 
right  of  Hart  is  to  damages  for  breach  of  contract ;  but  it  is 
clear  that  he  could  not  sue  the  defendant  at  law,  or  obtain 
leave  to  proceed  under  15  &  16  Vict.  c.  76,  s.  19,  and  the 
862]  *accident  of  the  vessel  coming  into  an  English  port 
ought  not  to  ffive  this  court  jurisdiction.  It  was  no  part  of 
the  contract  tnat  she  should  be  delivered  here.  This  court 
acts  in  personam^  and  not  in  rem^  and  does  not  obtain  juris- 
diction merely  because  the  subject  matter  of  a  dispute  is  in 
this  country. 

Moreover,  we  say  that  in  such  a  case  as  this,  service  on 
the  master  could  not  be  substituted  under  the  rules  of  this 
court :  Cons.  Ord.  x.  s.  7.  The  substituted  service  is  there- 
fore irregular  and  void.  This  is  clear  from  Davis  v. 
Park  (') ;  CooJcn^y  v.  Anderson  (*). 

Mr.  Cottony  Q.C.,  and  Mr.  Dauney^  for  the  plaintiff: 

If  this  order  is  discharged,  the  ship  may  never  go  to  Ham- 

Q)  Law  H^P.i  8  Q.  B.,  840.  (which  must  be  taken  as  American,  and 

(')                Dayis  v.  Park.  made    between    citizens  of   the   United 

[1872    D.     66.]  States),  done  anything  to  waive  his  ordi- 

1873.     Jan.  22.     L.  C.  <fe  L.  J  J.  nary  right  to  be  saed  in  the  courts  of  that 

Thx  bill  in  this  suit  was  filed  by  a  country  of  which  he  was  a  citizen,  and 

plaintiff  who  was  domiciled  in  America,  where  ne  still  resided.     His  honor  could 

against  two   defendants,  both  of  whom  not  satisfy  himself  that  the  defendant  had 

were  domiciled  in  America,  and  the  ob-  done    so.      The   ot^er  defendant,   Park, 

ject  of  the  suit  was  to  enforce  a  contract  came  to  this   country,  not  as  agent  of 

made    in  America  relating  to  a    mine  Baxter,  but  of  a  company  at  New  York, 

called    the    Emma     Mine,    situated    in  and  the  waiver  of  his  right  by  coming 

America.  here  did    not    involve  that  of   Baxter. 

Park,  one  of  the  defendants  came  to  Baxter  refused  to  have  the  question  tried 

this  country,  and  the  plaintiff,  who  was  also  in  this  country,  and  therefore  the  order 

in  this  country,  then  filed  the  bill  against  must  be  discharged  with  costs. 

both  defendants.     On  Slst  May,  1872,  the  The  plaintiff  appealed. 

plaintiff  obtained  in  chambers  an  order  jjr.  Dickiruton,  Q.C.,  and   Mr.   Cuila; 

ex  parte  for  leave  to  serve  the  defendant  ^^^  ^^  plaintiff. 

Baxter,  who  had  remained  in  America.  mi.      «  »•       \r»          t  /r..     rv     ■>      >. 

He  was  served   and  appeared  condition-  The   Sohator-Gerural  (Sir   G,  Jenet), 

ally.      He  then  moved  before  the  Vice-  *"<!  ^r.  MacfuigJUen,  for  the  defendant 

('hancellorWickens  to  discharge  the  order  ^<^"Jr. 

for  service  in  America.  Their  lordships  thought  that  the  vice- 

The  vice-chancellor  held  that  to  make  chancellor  had  exercised  a  proper  discre- 

the   order  was   within   his  jurisdiction;  ^^^^  >«   discharging  the  order,  and  dis- 

but  that  it  would  not  be  a  proper  exer-  missed  the  appeal  with  costs. 

cise  of  discretion  to  uphold  it.     He  said  Solicitors :    Messrs.  Hargrove  dt  Co.  ; 

that  the  real  question  was,  whether  Bax-  Messrs.  J.  <k  R.  Gole. 

ter  had,  after  entering  into  this  contract  {^)  1  D.  J.  4  S.,  365. 
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burg,  where  alone,  according  to  the  defendants'  contention, 
the  rights  of  the  plaintiff  can  be  enforced,  and  then  he  can 
never  obtain  the  ^performance  of  the  contract,  and  [863 
there  will  be  an  absolute  denial  of  justice.  In  this  case  the 
master  was  the  agent  for  the  owner,  and  substituted  service 
on  the  master  was  quite  proper :  Hope  v.  ITqpe  (') ;  Hobhouse 
V,  Courtney  (') ;  Larimere  v.  Morgan  ('). 

There  is  nothing  in  the  comity  of  nations  to  prevent  this 
court  from  exercising  its  jurisdiction  in  this  case. 

Mr.  Cozens- Hardy ^  in  reply : 

The  contract  must  be  enforced  where  the  defendant  is.  If 
the  plaintiff  had  failed  to  perform  his  part,  he  would  have 
been  sued  here ;  and  similarly  the  owner  must  be  sued  at 
Hamburg.  Can  it  be  said  that  one  party  to  a  contract  re- 
lating to  a  chattel  can  follow  that  chattel  and  obtain  a  forum 
wherever  the  chattel  is  %  The  subject  matter  of  the  contract, 
the  place  where  it  was  made,  and  one  party  to  it,  all  are  for- 
eign, and  the  tribunal  ought  to  be  foreign. 

Sib  W.  M.  James,  L.  J.  This  is  an  important  matter,  and 
deserves  the  f  cdl  discussion  which  it  has  received. 

I  am  of  opinion  that  with  one  slight  exception,  there  is 
really  no  obiection  whatever  to  any  part  of  either  of  the  or- 
ders which  the  vice-chancellor  has  made. 

In  the  first  place,  I  am  of  opinion  that  the  order  for  sub- 
stituted service  is  quite  in  accordance  with  the  established 
principles  and  practice  of  this  court.  It  is  an  order  for  sub- 
stituted service  upon  the  man  who  in  this  country  was  the 
authorized  agent  of  the  defendant  abroad  in  respect  of  the 
very  thing  wnich  is  the  subject  matter  of  the  suit ;  the  ser- 
vice upon  that  agent  is  therefore  as  effectual  to  all  in- 
tents and  purposes  as  service  upon  the  defendant  himself 
would  be. 

The  Substantial  question,  however,  is,  whether  this  court 
has  power  to  prevent  a  specific  chattel  from  being  removed 
out  of  the  jurisdiction  until  a  question  relating  to  that  chat- 
tel is  decided.  I  am  of  opinion  that,  according  to  the  estab- 
lished law  of  nations,  if  this  suit  were  a  suit  for  damages 
only,  or  one  which  could  result  *in  damages  only,  then  [864: 
the  plaintiff  must  in  order  to  enforce  his  claim  for  damages 
go  and  seek  the  forum  of  the  defendant.  But  where  the  con- 
tract, as  in  this  case,  though  made  abroad,  is  to  deliver  a 
thing  in  specie  to  a  person  in  this  country,  and  the  thing 
itseli  is  brought  here,  then  the  court  here,  in  the  exercise  of 

0)  4  D.  M.  «fe  G.,  328.  (»)  12  Sim,,  140. 

(*)  Law  Rep.,  1  Ch.,  560. 


428  CHANCERY  APPEALS.  [L.  B. 

1878  Hart  V.  Ilerwig.  L.  JJ. 

its  discretion,  will  see  that  the  thing  to  be  delivered  in  this 
country  does  not  leave  this  country,  so  as  to  defeat  the  right 
of  the  plaintiff  to  have  it  so  delivered. 

I  am  of  opinion  that  if  the  converse  case  had  arisen,  and 
the  ship  had  been  in  Hamburg  under  an  English  contract, 
and  either  partyhad  sought,  through  the  intervention  of  the 
tribunal  there,  to  have  the  contract  perfonned,  no  one  here 
would  suppose  that  there  was  any  violation  of  international 
ri^ht,  or  any  violation  of  the  comity  of  nations  as  between 
this  country  and  the  country  in  which  Hamburg  is  situ- 
ated, by  the  tribunals  of  Hamburg  taking  cognizance  of  the 
matter. 

Having  regard,  the  refore,  to  the  nature  of  the  contract, the 
subject  matter  of  the  contract,  and  the  manner  in  which  the 
contract  was  to  be  performed,  I  am  of  opinion  that  the  vic«- 
chancellor  was  quite  right  in  ordering  the  ship  to  be  kept 
here,  so  that  it  might  be  delivered  in  tne  performance  of  the 
contract,  and  in  not  allowing  the  ship  to  proceed  to  some 
other  part  of  the  world  under  such  circumstances  as  actually 
to  prevent  the  contract  from  ever  being  fulfilled.  It  would 
become  utterly  impossible  for  the  plaintiff  to  ascertain  what 
he  was  to  pay,  or  now  he  was  to  get  the  ship. 

The  ri^ht  of  the  plaintiff  here  was  to  have  the  ship  deliv- 
ered to  him  in  exchange  for  the  purchase-money.  Tne  pur- 
chase monev  \&  prima  fade  £4,750,  and  that  sum  we  think 
the  plaintiflt  ought  to  bring  into  court.  It  is  possible  that 
that  sum  may  have  to  be  reduced,  if  it  is  shown  that  the  ship 
has  arrived  in  a  damaged  state  over  and  above  ordinary  wear 
and  tear ;  but  I  do  not  think  that  because  there  is  an  uncer- 
tainty as  to  what  the  amount  of  the  reduction  is  to  be,  we 
ought  to  make  any  difference  as  to  the  security  to  which  the 
deiendant  is  entitled  before  the  possession  of  the  ship  is  in- 
terfered with.  Therefore  I  think  that  the  order  ought  to  be 
varied  to  that  extent,  that  is  to  say,  the  plaintiff  must  un- 
dertake to  pay  into  court  the  sum  of  £4,750,  and  there  will 
865]  be  *an  order  upon  him  to  that  effect.  The  appeal, 
however,  will  be  refused  with  costs,  because  that  condition 
does  not  substantially  affect  the  question  which  has  been 
brought  before  our  notice. 

Sir  G.  Mellisii,  L.  J.    I  am  entirely  of  the  same  opinion. 

Mr.  Grlasse  relied  very  much  on  the  analogy  of  the  Com- 
mon Law  Procedure  Act,  15  &  16  Vict.  c.  76,  s.  19,  which  he 
said  would  not  give  the  Court  of  Common  Law  jurisdiction 
in  this  case,  and  said  that  if  the  Court  of  Common  Law  had 
not  jurisdiction  it  could  not  be  right  for  the  Court  of  Equity 
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to  assume  iurisdiction.  But  really  the  analogy  of  the  Com- 
mon Law  Procedure  Act,  when  we  come  to  ekamine  the  case, 
is  against  that  conclusion,  and  not  in  favor  of  it.  It  is  quite 
true  that  if  you  simply  look  at  this  as  an  action  brought 
upon  a  contract  to  recover  damaees,  the  contract  having  been 
made  abroad,  the  defendant  could  not,  under  the  provisions 
of  the  Common  Law  Procedure  Act,  be  served  abroad,  and 
if  he  did  not  choose  voluntarily  to  appear  in  the  action  in 
this  country,  the  plaintiff  must  have  gone  to  Hamburg,  and 
could  not  nave  sued  him  here.  But  if,  on  the  other  nand, 
the  contract  had  been  of  such  a  nature  as  that  the  property 
had  passed,  then  the  chattel  having  been  sent  to  this  country, 
and  the  agent  of  the  owner,  bv  the  authority  of  the  owner, 
having  refused  to  deliver  it  in  tnis  country,  then^f  that  had 
been  tne  state  of  things — an  action  of  trover  or  detinue  could 
have  been  brought,  because  the  whole  cause  of  action  would 
have  arisen  here. 

The  real  truth  is,  that  in  the  view  of  a  Court  of  Equity  the 
property  has  passed  from  the  defendant,  and  the  plaintiff, 
upon  complying  with  the  condition,  is  substantially  to  be 
considered  as  the  owner.  I  think  that  this  consideration 
shows  very  clearly  that  if  the  Common  Law  Procedure  Act 
does  not  violate,  as  I  am  clearly  of  opinion  that  it  does  not 
violate,  any  rule  of  the  comity  of  nations,  we  shall  not  vio- 
late any  rules  of  the  comity  of  nations  by  saying  that  we 
have  jurisdiction  to  compel  completion  against  the  defendant 
Herwig,  who  has  agreed  to  sell  his  ship  to  an  English  sub- 
ject, who  has  chosen  to  perform  that  contract  in  England 
by  voluntarily  sending  the  ship  to  Sunderland,  and  who  has 
given  directions  to  his  agent,  the  ma&ter,  to  perform  that 
contract. 

*I  am  clearly  of  opinion  that  we  are  not  in  the  least  [866 
degree  infringing  any  rule  of  the  law  of  nations  by  saying  that 
this  court,  which  is  the  only  court  which  can  compel  the  ac- 
tual specific  performance  or  the  contract,  has  iurisdiction  in 
this  case.  It  is  peculiarly  a  case  for  the  interference  of  this 
court,  inasmuch  as  if  specific  performance  were  denied  to 
the  piaintiflf  he,  practically,  would  get  no  justice  at  all,  be- 
cause it  would  be  almost  impossible  for  him  to  prove  in  Ham- 
burg how  much  the  ship  was  worth,  and  practically  to  make 
out  that  she  was  damaged  at  all.  In  fact  he  has  entered  into 
this  contract  for  the  purchase  of  the  ship,  and  he  is  entitled 
to  the  ship.  There  may  be  a  doubt  as  to  what  the  purchase- 
money  is  to  be,  but  that  he  is  entitled  to  the  ship  there  ap- 
pearig  to  be  no  doubt  at  all,  yet  he  might  actually,  although 
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he  would  be  nnable  to  prove  it,  suffer  very  considerable 
damage. 

.  I  am  therefore  clearly  of  opinion  that  the  order  of  the  vice- 
chancellor  is  substantially  correct. 

Solicitors  for  the  plaintiff :  Messrs.  ParJcer  &  Clarice. 
Solicitor  for  the  defendants :  Mr.  J.  W,  HicJcin. 


[Law  Reports,  8  Chancery  Appeals,  866.] 
L.JJ.,  May  28,  1878. 

866]  *Harris  V.  Fawcett.  (*) 

[1872    H.     63.] 
Ouarantee — Death — Notice — Executor, 

A  guarantee  was  determinable  by  six  months'  notice.  The  guarantor  died,  leaving 
as  his  executor  the  debtor  on  whose  behalf  the  guarantee  was  given.  The  creditors 
to  whom  the  guarantee  was  given  continued  to  make  advances  to  the  debtor,  know- 
ing that  there  was  no  personal  estate  to  answer  the  gfuarantee : 

Hddy  that,  under  the  circumstances,  the  creditors  were  not  entitled  to  the  benefit 
of  the  guarantee  for  their  advances  subsequent  to  the  death. 

Per  Mellish,  L.  J.     The  death  alone  did  not  determine  the  guarantee. 

Decision  of  Lord  Romilly,  M.R.,  affirmed. 

Joseph  Fawcett  on  the  21st  of  October,  1840,  gave  to  a 
bank  a  guarantee  to  make  good  to  the  said  bank  all  sums 
not  exceeding  £3,000  which  the  bank  might  advance  to  his 
867]  son  James  *Fawcett.  The  guarantee  to  continue  until 
six  months'  notice  should  be  given  by  Joseph  Fawcett. 

Joseph  Fawcett  died  in  September,  1867,  leaving  as  his 
executor  James  Fawcett.  At  the  time  of  the  deatn  James 
Fawcett  owed  £5,415  to  the  bank.  He  continued  to  deal  with 
the  bank,  and  had  paid  to  the  bank  sums  exceeding  £5,415, 
but  at  his  death  in  1870  he  owed  £2,485  to  the  bank.  The 
bank  now  claimed  to  prove  under  the  guarantee,  against  the 
estate  of  Joseph  Fawcett,  which  was  being  administered  bj 
the  court.  Joseph  Fawcett  left  some  real  estate,  but  his 
personal  estate  was  under  £200.  No  notice  to  discontinue 
the  guarantee  had  been  given.  There  had  been  discussions 
between  the  bank  and  James  Fawcett,  and  the  bank  had 
asked  him  for  further  security,  as  stated  in  the  judgment  of 
the  Lord  Justice  James. 

The  master  of  the  rolls  dismissed  the  claim,  as  reported  (*), 
where  the  facts  are  more  fully  stated. 

The  bank  appealed. 

Mr.  Fry^  Q.C.,  and  Mr.  Freellng^  for  the  bank.  It  was 
formerly  the  notion  that  such  a  guarantee  was  revoked  by 

Q)  Affirming  5  Eng.  Rep.,  860.  («)  Law  Rep.,  15  Eq.,  311. 
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the  death  of  the  guarantor,  but  that  was  put  an  end  to  by 
Bradbury  v.  Morgan  (*).  The  bank  clearly  thought  that 
the  guarantee  continued,  or  else  thej  would  never  have  made 
these  further  advances.  At  law  it  is  clear  that  the  guarantee 
continued,  and  our  claim  is  legal.  No  doubt  it  was  the 
duty  of  the  executor  to  give  the  notice,  but  he  did  not,  and 
his  estate  is  liable  in  consequence ;  that,  however,  does  not. 
affect  the  bank.  The  bank  had  no  notice  of  any  breach  of 
trust  in  not  terminating  the  guarantee. 

g~'hey  also  cited  Off  or  d  v.  Davies  (*)•] 
r.  ^vihgatey  Q.C,  and  Mr.  Bathurst^  for  the  plaintiff, 
were  not  called  upon. 

Mr.  W.  Pearson^  for  the  defendants. 

Sir  W.  M.  James,  L.  J.  I  am  of  opinion  that  the  order 
of  the  master  of  the  rolls  in  this  case  is  right. 

*It  is  not  necessary,  in  my  view  of  the  case,  to  con-  [868 
sider  how  far  the  observations  of  the  master  of  the  rolls  on 
the  case  of  Bradhury  v.  Morgan  (*)  are  well  founded  or  not. 
It  appears  to  me  that  this  case  ought  to  be  determined  upon 
equitable  considerations,  which  very  plainly  arise  upon  the 
facts  of  the  case  as  they  are  now  discfosed  to  us.  I  assume 
for  this  purpose  that  the  contract  was  a  continuing  contract, 
and  one  that  required  for  its  termination  six  months'  notice 
to  be  given.  It  is  argued  on  behalf  of  the  claimants  that  the 
six  months'  notice  was  a  six  months'  notice  to  be  given  by 
the  executor  after  the  death  of  the  guarantor,  ^ut  the 
executor  was  himself  the  man  who  was  the  guaranteed 
debtor,  and  the  personal  estate  of  the  guarantor  was  sworn 
under  £200,  all  of  which  was  in  the  knowledge  of  the  bank- 
ers. The  case  of  the  bank  is,  that  knowing  there  was  no 
personal  estate,  and  that  there  was  nothing  therefore  but  the 
real  estate,  they  for  years  after  the  death  of  the  guarantor 
went  on  lending  money  to  the  executor  upon  the  credit  of 
the  real  estate,  and  that  they  have  a  charge  upon  the  real 
estate,  because  the  executor  did  not  give  them  a  written 
notice  to  determine  the  guarantee. 

It  appears  to  me  that  they  must  have  known  that  it  was 
the  plain  duty  of  the  executor  to  have  given  that  notice. 
They  must  have  known  it  was  either  through  a  breach  of 
trust  or  through  inadvertence  or  neglect  on  tne  part  of  the 
executor  that  the  liability  of  the  real  estate  was  continued, 
and  they  advanced  the  moneys  to  him  with  full  knowledge 
that  the  real  estate  belonged  to  the  beneficiaries  under  tne 
will. 

But  I  think  that  what  really  occurred  between  these  parties 

0)  1  H.  «k  C ,  249.  («)  12  C.  B.  (N.S.),  748. 
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proceeded  upon  the  footing  that  in  substance  and  in  truth 
the  guarantee  was  at  an  end.  A  new  security  was  asked  for, 
and  1  cannot  help  attaching  great  importance  to  the  fact  that 
the  result  of  one  of  the  applications  was  that  a  sum  of 
£3,200  was  paid  into  the  bank,  reducing  the  debt  at  that 
moment  to  £1,600. 

It  was  considered  that  the  guarantee  was  at  an  end  except 
as  to  any  debt  recoverable  at  the  time  of  the  death  of  the 
father,  and  that  the  father's  death  determined  the  guarantee. 
The  bankers  proceeded  upon  that  footing,  and  the  executor 
acted  upon  tnat  footing,  and  they  knew  or  ought  to  have 
869]  known  that  the  father' s  ^guarantee  was  determined. 
It  would  be,  I  think,  inequitable  to  allow  the  bank  to  re- 
cover against  the  real  estate  those  advances  which  they  con- 
tinued to  make  to  the  executor  of  the  guarantor  after  the 
death  of  the  father. 

Under  the  circumstances,  it  seems  to  me,  therefore,  that 
the  order  of  the  master  of  the  rolls  was  right.  . 

Sir  Gr.  Mellish,  L.J.  I  am  of  the  same  opinion.  As 
mere  matter  of  law,  although  it  is  not  necessary,  perhaps, 
positively  to  decide  it,  I  am  of  opinion  that  this  guarantee 
was  not  determined  by  the  death.  If  one  were  to  suppose  a 
case,  which  might  very  easily  happen,  where  a  bank  hold- 
ing such  a  guarantee  was  not  aware  of  the  death,  I  should 
think  it  very  hard  upon  the  bank  to  hold  that  a  guarantee 
worded  like  this  was  terminated  by  the  death  of  the  guarantor. 

I  have  great  doubts  whether  even  at  law  there  would  not 
have  been  a  defence  to  an  action  upon  this  guarantee,  on 
the  ground  that  the  subsequent  advances  were  not  really 
made  upon  the  credit  of  the  guarantee,  but  were  made  upon 
the  assumption  that  the  guarantee  had  been  put  an  end 
to,  though  a  formal  notice  had  not  been  given.  Whether 
that  is  so  or  not,  I  entirely  agree  with  what  the  lord  justice 
has  said,  that  it  would  be  most  inequitable  to  hold  that  the 
bank  was  entitled  to  have  this  guarantee  satisfied  out  of  the 
real  estate  of  the  testator.  Tne  appeal  will  be  dismissed 
with  costs. 

Solicitors  :  Messrs.  jTorr,  Janeway  &  Co. ;  Mr.  Stretton ; 
Messrs.  Sharp  Ullithorne. 

A  father  gave  a  bond  for  £1,000  for  The  surety  cannot  by  notice  tema!nat« 

his  son's  fidelity,  and  he  embezzled  £200,  his  liability  for  future  defaults  and  em- 

"which  the  father  paid  and  requested  the  bezzlements  by  the  party  for  whose  fidel- 

obligur  not  to  trust  him  further ;  but  he  ity  he   is  surety  for   a  definite   period : 

did   so   and   tlie   son   embezzled   £1,000  Pitman's  Pr.  and  Surety,  52;  Theobald's 

more:  Reld,  the  father   was   liable,   but  Pr.  and  Surety.  100;   Coc  v.  Togrdc*,  71 

only    for    £1,000    in    all:    Shepherd   v.  Penn.  St  R.,  883. 
Beecher,  2  Peere  Williams,  289. 
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[Law  Reports,  8  Chancery  Appeals,  870.] 
L.  JJ.,  May  29,  1878. 

*T'rumper  V.  Trumper.  [870 

[1869    T.     121.] 

Jienewdble  Lecueholdt — Subsequent  Purchase  by  Lessee  of  Reversion — Equitable  Chargs 

oti  Renewable  Leaseholds, 

W.  W.  T.  was  the  equitable  owner,  subject  to  an  estate  for  life,  and  to  £1,600, 
raisable  on  the  death  of  the  tenant  for  life,  of  leaseholds,  for  lives,  which  were 
perpetually  renewable,  and  were  vested  in  B.  as  trustee,  with  a  direction  to 
renew  until  the  £1,600  had  been  paid.  The  settlement  under  which  W.  W.  T. 
acquired  his  interest  contained  a  covenant  by  him  to  pay  the  £1,600.  In  1811 
W.  W.  T.  conveyed  his  interest  to  trustees  upon  trust  for  himself  for  life,  and  iifter 
his  death,  subject  to  rusing  the  £1,600,  upon  trust  to  raise  £2,000  for  his  younger 
children,  and  subject  thereto  for  his  eldest  son  T.  T.  absolutely.  In  1816,  after  the 
death  ol  the  tenant  for  life,  by  a  deed  to  which  the  owners  of  the  £1,600  were  parties, 
and  which  recited,  contrary  to  the  fact,  that  the  £1,600  had  been  paid,  B.  conveyed 
the  leaseholds  to  W.  W.  T.  absolutely.  In  1818,  all  the  cestuis  que  vie  being  dead, 
W.  W.  T.  obtained  a  renewed  lease  from  the  landlord  to  himself,  and  in  1819  pur- 
chased the  reversion  in  fee,  which  was  conveyed  to  a  trustee  for  him.  Subsequently 
W.  W.  T.  paid  off  the  £1,600.  In  1846  W.  W.  T.  mortgaged  the  property  In  fee,  the 
trustee  of  the  fee  joining,  so  that  the  leasehold  interest  was  merged.  By  will  made 
in  1856,  reciting  that  he  had  piud  off  the  £1,600,  and  that  it  was  a  subsisting  charge 
on  the  property  for  his  benefit,  he  made  a  bequest  of  that  charge,  and  appointed  the 
£2,000  among  his  younger  children,  and  subiect  to  those  charges,  and  to  a  further 
charge  of  £600  created  by  his  will,  devised  all  his  estate  in  this  property  to  T.  T. : 

Held  (affirming  the  decision  of  Bacon,  Y.C.),  that  the  three  sums  of  £1,600,  £2,000 
and  £600,  were  subsisting  charges,  and  must  be  raised  out  of  the  estate,  without 
distinguishing  between  those  charged  on  the  leaseholds  and  that  charged  on  the  fee. 

This  was  an  appeal  by  the  defendant  Thomas  Trumper 
from  a  decree  of  V ice-Chancellor  Bacon. 

By  indenture  dated  the  29th  of  September,  1795,  and  per- 
fected by  livery  of  seisin,  the  Duke  of  Beaufort,  for  the  con- 
sideration therein  mentioned,  granted  certain  lands  to  T. 
Trumper  the  elder,  his  heirs  and  assigns,  for  the  lives  of 
T.  Trumper  the  elder,  Mar^  Hooper,  and  Charles  Walwyn 
Trumper,  and  the  lives  or  life  of  the  survivor,  at  the  rent  of 
£98  6^.  The  deed  contained  a  covenant  on  the  part  of  the 
duke  that  it  at  any  time  within  twelve  months  next  after 
the  first  death  of  any  or  either  of  the  lives  for  which 
*the  property  was  or  thereafter  might  be  granted,  [871 
T.  Trumper  the  elder,  his  heirs  or  assigns,  should  be  desir- 
ous to  continue  a  perpetuity  or  right  of  renewal  on  the  terms 
and  conditions  thereinafter  mentioned,  or  to  nominate  and  put 
in  a  new  life  or  lives  in  the  room  of  the  life  or  lives  then  dead, 
that  then  and  in  such  case  or  cases,  and  when  and  so  often  as 
it  should  so  happen,  the  duke,  his  heirs  or  assigns,  would,  on 
payment  of  £205  for  each  new  life  so  to  be  nominated  and 
7  Eng.  Rep.1  55 
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put  in  within  the  twelve  months  next  after  every  the  first 
death  of  one  of  the  three  lives  in  the  then  lease,  or  the  sur- 
render or  expiration  of  that  lease,  as  the  case  should  be, 
frant  a  new  lease  of  the  property  to  T.  Trumper  the  elder, 
is  heirs  or  assigns,  determinable  on  the  death  of  such  new 
life  or  lives,  and  of  the  other  or  others  then  in  being,  or  on 
the  death  of  three  new  lives  so  then  to  be  nominated  and  put 
in,  if  the  old  ones  should  be  all  then  dead,  and  so  to  con- 
tinue such  perpetuity  or  right  of  renewal  on.  the  said  terms 
and  conditions  unto  and  in  T.  Trumper  the  elder,  his  heirs 
and  assiffus,  forever.  There  was  a  provision  expressly  de- 
claring the  right  of  renewal  to  be  gone  if  on  any  occasion 
the  nomination  was  not  made  and  tne  fine  paid  or  tendered 
within  twelve  months  after  the  dropping  oi  the  first  of  the 
thr#e  lives  for  the  time  being. 

By  indenture  dated  the  12th  of  February,  1805,  T.  Tumper 
the  elder  conveyed  his  interest  in  the  above  property  to 
Theophilus  Beavan,  his  heirs  and  assigns,  upon  trust  as 
to  the  Lawns  Farm,  part  thereof,  to  permit  William  Wal- 
wyn  Trumper  the  elder  (son  of  T.  Trumper  the  elder),  his 
heirs  and  assigns,  to  hold  and  enjoy  the  same  during  the 
lives  of  the  persons  named  in  the  original  grant,  with  such 
benefit  of  renewal  as  therein  contained,  paying  the  said 
rent  of  £98  6^.  And  as  to  the  rest  of  the  property,  in  trust 
that  T.  Beavan  should  permit  T.  Trumper  the  elder  and  his 
assigns  to  hold  and  enjoy  the  same  dunng  his  life,  and  after 
the  death  of  T.  Trumper  the  elder  in  trust  that  Beavan,  his 
heirs  or  assigns,  should  by  mortgage  or  sale  of  the  whole 
of  the  premises,  or  a  competent  part  thereof,  or  out  of  the 
yearly  rents  and  profits  thereof,  raise  a  sufllcient  sum  of 
money  for  putting  in  any  new  life  or  lives  for  the  purpose 
of  continuing  the  grant ;  and  after  raising  the  same  and  con- 
tinuing the  grant,  upon  trust  by  further  mortgage  or  out  of 
the  rents  and  profits,  to  raise  £1,500,  and  pay  it  as  therein 
872]  *mentioned,  namely,  £300  to  Winifred  Hooper,  £300 
to  Honor  Trumper,  £300  to  Ursula  D.  Perry,  £600  to  John 
Trumper,  and  £100  to  Francis  Walwyn  Trumper,  such  sums 
to  be  paid  with  interest  from  the  death  of  T.  Trumper  the 
elder.  W.  W.  Trumper  the  elder  entered  into  a  covenant 
with  Beavan  to  pay  the  £1,500  within  twelve  months  from  the 
death  of  T.  Trumper  the  elder  to  Beavan,  his  heirs  or  assigns, 
or  to  the  parties  beneficially  entitled  thereto.  ^  It  was 
declared  that  on  every  renewal  of  the  grant  bv  the  insertion 
of  any  life  or  lives,  the  renewed  grant  should  be  taken  in  the 
name  of  Beavan,  his  heirs  or  assigns,  or  some  other  person 
or  persons  to  be  appointed  by  the  persons  to  whom  the  £1,500 
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was  payable,  or  the  majority  of  them,  upon  the  trusts  afore- 
said, and  that  after  the  death  of  T.  Trumper  the  elder  and 
payment  of  the  £1,500,  it  should  be  taken  to  W.  W.  Trumper 
the  elder,  his  heirs  and  assigns,  for  his  and  their  own  beneifit. 
T.  Trumper  the  elder  covenanted  with  Beavan  to  pay  all  fines 
for  renewal  that  should  become  payable  during  nis  own  life. 
Tills  deed  was  not  grounded  on  a  lease  for  a  year,  nor 
enrolled  as  a  bargam  and  sale,  and  to  remedy  this,-  T. 
Trumper  the  elder  confirmed  it  by  deeds  of  lease  and  release 
of  the  3d  and  4th  of  July,  1811. 

By  an  indenture  of  the  27th  of  July,  1811,  grounded  on  a 
lease  for  a  year,  and  made  between  W.  W.  Trumper  and 
Elizabeth  his  wife  of  the  one  part,  and  Thomas  Hughes  and 
John  Trumper  of  the  other  part,  and  reciting  the  above  deeds, 
W.  W.  Trumper  the  elder,  in  pursuance  of  an  agreement 
entered  into  before  his  marriage,  which,  however,  did  not 
appear  to  have  been  in  writing,  conveyed  his  equitable  estate 
in  the  property  to  the  use  of  Hughes  and  John  Trumper,  and 
their  heirs,  during  the  lives  of  the  cestuis  que  vie  named  in 
the  grant  of  1795,  and  the  life- of  the  longest  liver  of  them, 
subject  to  the  rent  and  covenants,  except  so  far  as  under  the 
deed  of  1805  the  covenants  were  to  be  performed  by  T. 
Trumper  the  elder,  and  subject,  as  to  aU  but  the  Lawns 
Farm,  to  the  life  estate  of  T.  Trumper  the  elder  under  that 
deed,  and  to  the  sums  by  that  deed  provided  to  be  raised  for 
renewing  the  grant,  and  to  the  raising  the  £1,500,  but  upon 
the  trusts  thereinafter  declared.  These  trusts  were  to  allow 
W.  W,  Trumper  to  enjoy  the  property  for  life,  he  paying 
the  rent  and  Keeping  the  covenants,  and  after  his  decease 
to  pay  the  net  rents,  issues,  and  profits  to  Elizabeth 
*Trumper,  until  some  one  of  their  sons  should  attain  [873 
twenty-four,  or  die  under  that  age  leaving  issue  entitled  to 
the  property  under  the  trusts  thereinafter  declared,  or  until 
some  daughter  of  W.  W.  Trumper  and  Elizabeth  Trumper 
should  become  entitled  to  the  property  under/  the  trusts, 
provided  Elizabeth  Trumper  should  continue  a  widow,  and 
after  the  happening  of  either  of  those  events,  to  pay  to  her 
during  widowhood  an  annuity  of  £100 ;  and  subject  as  afore- 
said, and  to  the  trusts  thereafter  contained  for  raising  £2,000, 
the  trustees  were  to  stand  possessed  of  the  propertv  in  trust 
for  the  appellant,  T.  Trumper  the  younger,  his  heirs  and 
assigns,  when  he  attained  the  age  of  twenty-four  years,  with 
various  other  dispositions  to  take  effect  if  he  died  under  that 
age,  which  did  not  happen.  The  trustees  were  directed  after 
the  death  of  W.  W.  Trum j)er  the  elder  to  raise  by  mortgage, 
sale,  or  other  disposition  of  the  property,  £2,000  in  trust  for 
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all  or  such  one  or  more  exclusively  of  the  other  or  others  of 
the  children  of  W.  W.  Trumper  the  elder,  by  Elizabeth 
Trumper,  or  of  the  issue  bom  in  the  lifetime  of  W.  W. 
Trumper  the  elder,  of  any  such  child  or  children  (except 
such  child  or  the  issue  of  such  child  as  should  become 
entitled  to  the  estate),  as  W.  W.  Trumpjer  the  elder  and 
Elizabeth  his  wife,  or  the  survivor,  should  in  manner  therein 
mentioned  appoint,  and  In  default  of  appointment  upon  the 
trusts  therein  mentioned  for  younger  chilaren  and  their  issue. 
And  it  was  declared  that  after  the  death  of  T.  TYumper  the 
elder,  and  the  expiration  or  performance  of  the  trusts  for  the 
purposes  of  which  the  lease  was  authorized  and  directed  to 
be  renewed  in  the  name  of  Beavan,  his  heirs  or  assigns,  by 
the  indenture  of  the  12th  of  February,  1805,  it  should  be  law- 
ful for  the  trustees  or  trustee  for  the  time  being  of  the 
present  deed  to  renew  the  lease  upon  the  dropping  of  any 
life  or  lives  named  in  the  then  present,  or  to  be  named  in 
any  future  lease  of  the  property,  and  to  obtain  a  new  lease, 
to  be  granted  to  such  trustees  or  trustee  according  to  the 
terms  of  the  covenant  for  renewal ;  and  by  mortgage  or  sale 
of  the  property,  or  a  competent  part  thereof,  to  raise  such 
sum  or  sums  of  money  as  should  be  sufficient  from  time  to 
time  to  discharge  the  fines  and  expenses  of  renewal,  and 
that  every  such  new  lease  should  be  held  upon  the  trusts  of 
the  present  deed. 

There  were  issue  of  the  marriage  five  children — the  appel- 
874]  lant  *Thomas  Trumper,  William  Walwyn  Trumper  the 
younger,  Elizabeth  Trumper,  Mary,  afterwards  the  wife  of 
H.  J.  Mills,  and  James  John  Trumper. 

In  1814  Thomas  Trumper  the  elder  died,  and  W.  W. 
Trumper  the  elder  became  entitled  in  possession. 

By  indenture  of  release  dated  the  20th  of  June,  1815, 
founded  on  a  lease  for  a  year,  and  made  between  Beavan  of 
the  first  part,  the  persons  entitled  to  the  £1,600  raisable  un- 
der the  deed  of  the  12th  of  February,  1805,  of  the  second 
part,  and  W.  W.  Trumper  the  elder  of  the  third  part  recit- 
ing that  W.  W.  Trumper  had  paid  or  otherwise  satisfied  to 
the  parties  thereto  of  the  second  part  the  several  sums  of 
money  to  them  respectively  payable  under  the  deed  of  1805, 
which  they  thereby  respectively  acknowledged,  and  that  in 
consideration  thereof  they  had  agreed  to  join  and  concur 
with  and  to  direct  Beavan  to  convey  the  premises  to  W.  W. 
Trumper  the  elder  in  manner  thereafter  expressed,  Bea- 
van, by  the  direction  of  the  parties  of  the  second  part  con- 
veyed, and  the  parties  of  the  second  part  released  the 
premises  unto  and  to  the  use  of  W.  W.  Trumper  the  elder, 
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his  heirs  and  assigns,  freed  and  discharged  from  the  trusts 
of  the  indentures  of  the  12th  of  February,  1805,  and  the  4th 
of  July,  1811,  but  subject  to  the  rent  and  covenants  in  the 
lease. 

On  the  11th  of  May,  1818,  a  new  lease,  perfected  by  liverv 
of  seisin,  was  executed  by  the  Duke  of  IReaufort  to  W.  W. 
Trumper  the  elder.  This  deed  recited  that  Thomas  Trumper 
the  elder  died  in  August,  1814,  Charles  Walwyn  Trumper  in 
February,  1815,  and  Mary  Hooper  in  January,  1818 ;  and 
that  W.  W.  Trumper  having  become  entitled  to  the  premises 
for  the  residue  of  the  term  tnerein  to  come  and  unexpired, 
"  hath  upon  the  dropping  of  the  said  several  lives  respec- 
tively requested  the  said  duke  of  Beaufort  to  grant  him  a  re- 
newal of  the  said  lease  according  to  the  covenant  contained  in 
the  lease,  which  the  said  duke,  being  unwilling  to  admit  his 
liability  upon  the  said  covenant,  dechned  to  do  as  a  perform- 
ance of  the  said  covenant ;  but  at  the  same  time  agreed  to  grant 
to  the  said  W.  W.  Trumper  a  lease  of  the  said  premises  for 
the  three  lives  hereinafter  named  in  consideration  of  the  sum  of 
£615  as  a  line  or  consideration  for  such  grant ;  and  the  said  W. 
W.  Trumper  agreed  to  accept  such  lease  -so  to  be  granted  (it 
*being  understood  that  the  granting  and  acceptance  [875 
thereof  should  not  prejudice  or  conclude  the  rights  of  the 
said  parties  with  respect  to  the  said  covenant,  and  that  such 
proviso  to  that  effect  should  be  inserted  as  hereinafter  ex- 
pressed)." The  duke,  then,  in  consideration  of  £615, 
granted  the  premises  to  W.  W.  Trumper  the  elder,  his  heirs 
and  assigns,  for  the  lives  of  Thomas  Trumper,  W.  W. 
Trumper  the  younger,  and  Elizabeth  Trumper,  and  the  lives 
and  life  of  the  survivors  and  survivor  of  them,  with  a  pro- 
viso that  the  rights  and  liabilities  of  the  parties  respectively 
in  regard  to  the  covenant  for  renewal  should  not  be  aflfected 
by  the  granting  or  acceptance  of  the  present  lease. 

After  this  W .  W.  Trumper  the  elder  purchased  the  duke' s 
reversion  in  the  property,  and  by  indentures  of  lease  and 
release  of  the  20th  and  21st  of  January,  1819,  the  duke  con- 
veyed the  property  to  James  Davies  in  fee  upon  trust  for 
W .  W/  Trumper  the  elder,  his  heirs  and  assigns,  subject  to 
the  lease. 

By  a  settlement  dated  the  12th  of  October,  1838,  made  on 
the  marriage  of  Mary,  a  daughter  of  W.  W.  Thumper  the 
elder,  with  H.  J.  Mills,  and  reciting  to  the  eifect  that  W.  W. 
Trumper  the  elder  had  paid  to  Honor  Trumper  £300,  to  Ur- 
sula Dorothy  Perry  £300,  to  John  Trumper  £500,  and  to 
Francis  Walwyn  Trumper  £100,  making  together  £1,200, 
being  part  of  the  £1,500  made  payable  by  the  deed  of  1806, 
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and  that  the  residue,  £300,  remained  due  to  Winifred  Hooper  ; 
and  that  W.  W.  Trumper  the  elder  when  he  paid  the  sums 
amounting  to  £1,200  did  not  intend  them  to  be  extinguished 
in  the  property,  but  intended  that  they  should  be  kept  alive 
for  the  benefit  of  his  personal  estate,  W.  W.  Trumper  the 
elder,  and  Elizabeth  his  wife,  in  exercise  of  the  power  given 
them  bv  the  deed  of  the  27th  of  July,  1811,  appointed  £500 
(part  of  the  £2,000^  to  Mary  Trumper,  to  be  payable  on  the  de- 
cease of  W.  W.  Trumper  the  elder.  By  the  same  deed  Mary 
Trumper  assigned  this  sum  to  the  defendant  Thomas  Trumper 
and  W .  W.  Trumper  the  younger  upon  the  trusts  thereafter 
mentioned.  By  the  same  deed  W.  W .  Trumper  the  elder  as 
signed  £600  (part  of  the  £1,500  raisable  under  tne  deed  of  1805) 
to  the  same  trustees,  on  the  trusts  thereafter  mentioned. 
Trusts  were  declared  of  both  funds  for  Mary  Trumper  and 
her  then  intended  husband,  and  the  children  of  the  marriage. 
876]  *In  1846  Winifred  Hooper  died,  leaving  a  will, 
which  was  proved  on  the  14th  of  May,  1845,  by  W.  W. 
Trumper  the  elder,  the  executor.  Her  residuary  personal 
estate  was  undisposed  of,  and  W.  W.  Trumper  the  elder, 
as  one  of  her  next  of  kin,  became  entitled  to  a  share  of  it. 

On  the  5th  of  November,  1845,  W.  W.  Trumper  the  elder 
mortgaged  the  property  in  fee  to  secure  £4,500,  Davies  the 
trustee  concumng,  so  that  the  leasehold  interest  was  merged 
at  law.  This  mortgage  was  expressed  to  be  made  subject  to 
the  sums  of  £600  and  £500,  assigned  by  the  settlement  of 
the  12th  of  October,  1838,  but  not  to  any  other  incum- 
brances. 

In  May,  1853,  Elizabeth  Trumper  died. 

On  the  9th  of  February,  1856,  W.  W.  Trumper  the  elder 
made  his  will,  reciting  the  deeds  of  the  12th  of  February, 
1805,  and  the  26th  and  27th  of  July,  1811,  and  that  he  had 
paid  off  out  of  his  own  moneys  the  £1,500  raisable  under  the 
trusts  of  the  deed  of  February,  1805 ;  and  that  the  same  was 
then  subsisting  as  a  charge  on  the  property  for  his  own  ab- 
solute benefit,  except  the  £600  assigned  to  the  trustees  of 
Mrs.  Mills's  settlement.  The  testator,  under  the  power  in  the 
deed  of  July,  1811,  appointed  that  the  £1,500,  being  the  un- 
appointed  part  of  trie  £2,000  raisable  under  that  deed, 
sliould  after  his  death  go  to  his  children  W.  W.  Trumper, 
Elizabeth  Trumper,  and  James  John  Trumper,  in  equal 
shares.  And  as  to  the  £900,  the  residue  of  the  £1,500  raisable 
under  the  deed  of  February,  1805,  he  bequeathed  one  moiety 
thereof  to  his  daughter  Elizabeth,  and  the  other  moiety  upon 
trusts  for  the  benefit  of  his  other  younger  children  and  their 
issue.     The  testator  then  charged  the  estate,  the  reversion  of 
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which  he  had  purchased  from  the  Duke  of  Beaufort,  with 
the  payment  of  £500,  and  subject  thereto,  and  to  all  incum- 
brances subsisting  on  the  estate  at  liis  decease  (from  the  pay- 
ment of  which  he  declared  that  he  wished  his  personal  estate 
to  be  exonerated),  he  devised  the  estate  to  the  defendant, 
Thomas  Trumper,  in  fee,  and  gave  the  last-mentioned  £500 
as  to  one  moiety  to  his  daughter  Elizabeth,  and  as  to  the 
other  moiety  upon  trusts  for  his  other  younger  children  and 
their  issue.  The  t^^stator  appointed  the  defendant  Thomas 
Trumper,  and  W.  W.  Trumper  the  younger,  one  of  the  plain- 
tiffs, his  executors,  and  diea  in  December,  1859. 

*The  deed  of  February,  1806,  when  produced,  was  [877 
found  to  have  three  indorsements  upon  it,  all  long  subse- 
quent in  date  to  the  purchase  of  the  reversion.  First  a  re- 
ceipt dated  the  7th  of  November,  1826,  by  Ursula  Dorothy 
Perry,  for  £300.  Secondly,  a  memorandum,  dated  the  27th 
of  January,  1830,  by  which  Winifred  Hooper,  the  executrix 
of  Honor  lYumper,  acknowledged  the  receipt  on  that  day 
of  the  £300  payable  to  her,  and  William  Walwy n  Trumper 
the  elder,  declared  that  he  did  not  intend  that  sum  to  merge, 
but  to  remain  a  charge  for  the  benefit  of  his  personal  estate. 
Thirdly,  a  memorandum,  dated  the  2d  of  January,  1838,  by 
which  John  Trumper  acknowledged  payment  of  £500. 

The  bill  was  filed  by  W.  W.  Trumper  the  younger  and 
H.  J.  Mills  to  have  it  declared  that  the  £1,500,  £2,000,  and 
£500  were  subsisting  charges  on  the  estate,  and  to  have  them 
raised.  The  existence  of  the  indenture  of  the  20th  of  June, 
1815,  was  unknown  to  the  plaintiffs,  it  being  in  the  posses- 
sion of  Thomas  Trumper,  who  by  his  answer  set  it  up,  and 
contended  that  it  showed  that  W .  W.  Trumper  the  elder 
had  paid  off  the  charges,  and  had  therefore  renewed  the 
lease  for  his  own  sole  benefit,  and  that  no  charges  were  sub- 
sisting thereon. 

Vice-Chancellor  Bacon  decided  (*)  that  the  three  sums  were 
subsisting  charges,  and  were  charged  not  only  on  the  lease- 
hold interest,  out  on  the  fee,  and  that  £600  and  £500, 
part  of  the  two  first-mentioned  sums,  were  so  charged  in 
priority  to  the  mortgage  for  £4,500.  Thomas  Trumper  ap- 
I)ealed. 

Mr.  Kay^  Q.C.,  and  Mr.  CooJcson^  for  the  appellant :  W. 
W.  Trumper,  by  the  deed  of  1805,  covenanted  to  pay  the 
£1,500.  It  was,  therefore,  his  personal  debt,  and  must  be 
treated  as  such,  unless  by  the  settlement  of  1811  he  made 
it  primarily  chargeable  on  the  estate,  which  he  did  not 
purport  to  do.     When  he  paid  it  off,  therefore,  it  sunk 

(')  Law  Rep.  14  Eq.  295. 
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for  the  benefit  of  the  estate.  If,  however,  the  charge  subsists 
at  all,  it  is  only  a  charge  on  the  leasehold  interest,  not  on 
the  reversion  in  fee :  liandall  v.  MusseU  (*) ;  Hardman  v. 
Johnson  (") ;  for  the  tenant  for  life  stands  in  no  fiduciary  po- 
sition towards  the  remaindermen. 

878]  *[The  Lord  Justice  James:  In  1815  W.  W. 
Trumper  took  a  conveyance  from  the  trustee  with  notice  of 
the  trust.] 

That  will  not  make  the  charges  a  charge  on  the  renewed 
lease,  unless  it  was  the  duty  of  the  trustee  to  renew :  Tvdofs 
Leading  Cases  (").  Here,  in  the  settlement  of  the  27th  of 
July,  1811,  there  was  only  a  power  to  renew,  which  the 
trustees  were  at  liberty  to  exercise  or  not. 

[The  Lord  Justice  James  :  I  am  of  opinion  that  they 
were  bound  to  renew.  ] 

By  the  release  of  1815  Beavan  ceased  to  be  a  trustee 
for.  anybody  but  W.  W.  Trumper,  and  the  trusts  for  re- 
newal in  the  settlement  of  1805  came  to  an  end.  The  testa- 
tor did  not  intend  to  create  by  his  will  any  charge  which 
did  not  exist  before.  The  trustees  of  the  settlement  of 
1811  were  other  persons,  and  W.  W.  Trumper  never  took 
their  estate. 

The  Lord  Justice  James  :  It  appears  to  me  that  W.  W. 
Trumper,  as  between  himself  and  other  parties  interested 
under  the  settlement,  must  be  taken  to  have  obtained  a  re- 
newal in  1818  under  the  covenant  to  renew ;  and  it  is  clear 
that  the  £1,600  was  not  in  fact  paid  oflf  in  1815. 

Mr.  AmphUtt^  Q.C.,  and  Mr.  BlacJcmore^  for  the  plaintiffs, 
were  not  called  upon. . 

Mr.  VilUers^  and  Mr.  Yaughan  Hawkins^  appeared  for 
other  defendants. 

Sir  W.  M.  James,  L.  J.  I  am  of  opinion  that  the  decision 
of  the  vice-chancellor  is  quite  right.  When  the  facts,  which 
are  complicated,  are  fully  understood  the  case  is  simple.  In 
1806  W.  W.  Trumper  became  the  equitable  owner,  subject 
to  a  prior  life  estate  and  to  a  charge  of  £1,500,  of  a  leasehold 
estate  for  lives,  renewable  forever ;  the  estate  being  in  that 
year  conveyed  bv  Thomas  Trumper  the  elder  to  Beavan  in 
trust  for  the  settlor  for  life,  and  after  his  death  to  raise  by 
sale  or  mortgage  the  sums  requisite  for  renewing  the 
879]  *lease  and  the  sum  of  £1,500,  and  subject  thereto  in 
trust  for  W.  W.  Trumper.     In  1811  W.  W.  Trumper  was 

(»)  3  Mer.  190.  («)  8  Mer.  847. 

(»)  2d  Ed.,  p.  76. 
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minded  to  cut  down  his  interest  to  an  estate  for  life,  and  to 
create  a  further  charge  of  £2,000  on  the  same  property  for 
his  younger  children,  and,  subject  to  that  life  estate  and 
charge,  to  limit  the  propertjr  to  the  defendant  Thomas 
Trumper.  After  this,  by  certain  instruments,  the  considera- 
tion of  which  it  will  be  convenient  to  postpone  for  a  time, 
the  estate  became  vested  in  W.  W.  Trumper,  the  trustee 
having,  by  the  direction  of  the  persons  entitled  to  the  charge 
of  £1,500,  conveyed  it  to  him.  Thereupon,  being  apparently 
absolute  owner,  he  applied  to  the  Duke  of  Beaufort  for  a  re- 
newal of  the  lease.  The  duke  seems  to  have  disputed  his 
right  to  a  renewal,  but  did  in  fact  renew  under  a  sort  of  pro- 
test, not  being  minded  to  admit  his  liability  to  renew,  and 
W.  W.  Trumper  not  being  minded  to  admit  that  the  renewal 
was  a  matter  of  favor.  Tnis  renewal  was  upon  the  terms 
mentioned  in  the  covenant  for  renewal.  Soon  after  this 
W.  W.  Trumper,  wishing  no  doubt  to  get  rid  of  the  chance 
of  litigation,  bought  up  irom  the  Duke  of  Beaufort  the  re- 
version in  fee,  and  had  it  conveyed  to  a  trustee  for  himself. 
What,  then,  was  the  state  of  things  as  between  him  and  the 
defendant  Thomas  Trumper  ?  Suppose  Thomas  Trumper  to 
have  been  inclined  to  say  ' '  You  nave  taken  a  lease  abso- 
lutely without*  taking  any  notice  of  my  interest,  set  the  mat- 
ter right."  What  would  Thomas  Trumper' s  rights  have 
been  m  this  court?  His  right  would  have  been  to  say, 
"You  must  be  reduced  to  the  state  of  a  tenant  for  life,  for 
the  lease  which  you  took  from  the  Duke  of  Beaufort  must 
be  held  to  have  been  taken  for  my  beneiit."  W.  W.  Trum- 
per could  not  successfully  have  disputed  that ;  but  he  would 
have  had  a  right  to  sav,  "You  have  no  claim  to  the  fee. 
You  have,  indeed,  a  right  to  a  leasehold  interest,  subject  to 
my  life  estate,  and  with  a  right  of  renewal ;  but  I  have  paid 
off  £1,500,  which  was  a  charge  upon  the  whole  leasehold  in- 
terest, and  as  you  reduce  me  to  a  life  estate,  1  claim  that 
£1,500."  He  would  have  had  a  right  to  say  this,  as  there  is 
no  ground  for  contending  that  he  paid  off  the  £1,500  for  the 
sake  of  making  a  present  of  it  to  Thomas  Trumper.  No 
doubt  the  object  of  the  professed  payment  in  1815  was  to 
facilitate  the  negotiations  with  the  Duke  of  Beaufort.  W. 
W.  Trumper  got  the  estate  apparently  discharged  so  as  to 
satisfy  *Beavan,  but  it  is  clear  that  he  never  meant  to  [880 
discharge  the  estate  as  between  himself  and  the  other  parties 
beneficially  interested  ;  he  never  meant  to  relieve  the  estate 
from  the  £1,500.  If  he  had  not  caused  a  merger  by  the  sub- 
sequent mortgage,  the  rights,  apart  from  the  effect  of  his 
will,  would  have  stood  thus :  Thomas  Trumper  would  have 
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been  entitled  to  a  leasehold  for  lives  at  the  yearly  rent  of 
£98  65.,  perpetually  renewable  on  payment  of  a  fine  of  £205, 
and  charged  with  the  £1,500  for  the  oeneftt  of  the  tenant  for 
lif«,  and  with  the  £2,000  for  the  younger  children.  Then 
comes  the  will,  by  which  W.  W.  Trumper  recites  that  the 
charges  are  subsisting,  and  subject  to  them  and  to  a  charge 
of  £600  devises  the  estate  to  Thomas  Trumper  in  fee,  recit- 
ing the  charges  as  if  they  were  charges  on  the  inheritance, 
and  not  on  the  leasehold  interest ;  but  that  cannot  take  away 
his  right  to  receive  the  sums  out  of  what  was  really  charged 
with  them.  Circumstances  made  it  not  desirable  to  deal 
with  the  leasehold  interest  separately,  for  that  interest  and 
the  reversion  were  mixed  up  in  such  a  way  that  the  matter 
could  not  have  been  put  strictly  right  without  complicated 
conveyances.  The  two  estates  had  got  together,  and  the 
whole  estate  so  consolidated  is  what  W.  W.  Trumper  deals 
vrith  by  his  will,  treating  it  all  as  charged.  Justice  will  be 
done  by  requiring  Thomas  Trumper  to  pay  the  whole  of  the 
charges,  and  a  severance  cannot  conveniently  be  made  be- 
tween what  is  a  charge  on  the  perpetually  renewable  lease- 
hold and  what  is  a  charge  on  the  fee.  The  appeal  must  be 
dismissed  with  costs. 

Sir  Gr.  Mellish,  L.J.    I  am  of  the  same  opinion. 

Solicitors:    Mr.  Fortune;   Messrs.   Bridges^  Sawtell^  <fe 
Co.  ;  Mr.  Joseph  Maw  ;  Mr.  H.  A,  Downes.^ 


[Law  Reports,  8  Chancery  Appeals,  881.] 
L.  JJ.,  May  3,  6,  26,  27;  June  11,  1873. 

881]  *MoxoN  V.  Payne. 

[1872    M.     87.] 

Fraud— Collateral  Agreement — Condonation — Independent    Solieitor — Unproved  AUe- 

gatioM. 

Fraud  cannot  be  condoned  unless  there  be  full  knowledge  of  the  facts  and  of  the 
rights  arising  out  of  those  facts,  and  the  parties  are  at  arm's  length. 

An  agreement  rendered  inoperative  by  a  collateral  fraudulent  agreement  cannot  be 
made  valid  by  the  abandonment  of  the  collateral  agreement. 

Agreements,  though  prepared  by  an  independent  solicitor,  may  be  set  aside  if  that 
one  of  the  parties  for  whom  the  solicitor  is  acting  is  under  the  undue  influence  of  the 
other  party. 

Where  material  allegations  of  fraud  are  proved,  the  plaintiff  will  obtain  relief  al- 
though other  allegations  of  fraud  may  not  be  proved. 
Decree  of  Malins,  V.C.,  reversed. 

7  Enq.  Rep.]  56 
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The  bill  in  this  suit  was  filed  for  the  purpose  of  setting 
aside  several  deeds  on  the  ground  of  fraud  and  undue  in- 
fluence. 

Mr.  E.  Moxon  was  a  publisher.  He  died  in  1858,  having 
by  his  will  directed  his  business  to  be  carried  on  by  his 
widow  until  his  sons  should  attain  the  age  of  twenty-four 
years,  when  either  or  both  of  them  might  become  partners 
in  the  business. 

The  business  was,  for  some  time  after  the  death  of  Mr. 
Moxon,  managed  for  Mrs.  Moxon  by  Messrs.  Bradbury  & 
Evans ;  but  in  1864  Mrs.  Moxon,  by  deed,  appointed  Mr.  J. 
B.  Payne,  who  had  been  a  clerk  in  the  establishment,  the 
manager,  at  a  salary  of  £400  a  year.  In  1864,  1866,  1868, 
and  1869,  other  deeds  were  made  between  Payne  and  Mrs. 
Moxon  and  one  of  her  sons,  who  took  a  share  in  the  busi- 
ness (the  other  son  taking  no  part),  under  which  deeds 
Payne  became  a  partner  in  the  business,  and  acquired  a  large 
interest  therein,  and  in  many  of  the  copyrights.  By  an  in- 
denture dated  the  29th  of  April,  1869,  Payne  surrendered 
all  his  interest  in  the  business  to  Mrs.  Moxon  and  her  son 
Arthur  Moxon  for  £11,000,  which  Mrs.  Moxon  and  her  son 
covenanted  to  ^ay  ;  and  they  further  assigned  to  Payne  by 
way  of  security  the  copyrignts  and  printed  copies  of  a  large 
number  of  books.  This  sum  of  £11,000  was  afterwards  re- 
duced through  subseq^uent  drawings  by  Payne. 

*During  part  of  this  time,  between  1864  and  1869,  [882 
the  business  appeared  to  have  been  very  profitable,  the 
profits  being,  however,  over-estimated  by  all  parties;  and 
Mrs.  Moxon  and  her  children  had  the  greatest  confidence 
in,  and  considered  themselves  under  great  obligations  to 
Payne.  In  1871,  however,  the  business  was  deeply  indebted ; 
some  creditors  had  obtained  judgment  against  the  partners 
and  threatened  execution.  Under  these  circumstances  an 
agreement  under  seal,  dated  the  2d  of  June,  1871,  was  exe- 
cuted by  Mrs.  Moxon  and  her  son  Arthur  Moxon,  Payne  and 
his  wife  (who  had  an  interest  in  some  of  the  copyrights), 
and  Messrs.  Ward,  Lock,  &  Tyler,  the  creditors,  by  which 
agreement  all  the  stock-in-trade,  copyrights,  &c.,  were  (sub- 
iect  to  certain  claims  of  Messrs.  Cowan)  assigned  by  Mrs. 
Moxon,  Arthur  Moxon  and  Payne,  to  Ward,  Lock,  &  Tyler, 
for  the  purpose  of  an  arrangement  for  carrying  on  the  busi- 
ness. 'By  the  11th  cluuse  oi  the  agreement  Payne  was  to  re- 
tain certain  royalties  on  some  of  the  copyrights ;  and  by  the 
13th  clause  it  was  provided  that,  ''  As  to  the  debt  of  £10,000, 
for  which  Messrs.  Moxon  became  liable  to  Mr.  Payne,  and 
which  Messrs.  Cowan  hold  as  security,  it  is  only  to  rank  for 
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a  dividend  until  Messrs.  Cowan's  debt  is  satisfied,  and,  as  be- 
tween Messrs.  Moxon  &  Co.  and  Mr.  Payne,  it  is  agreed  that 
such  a  sum  has  been  ascertained  upon  an  incorrect  basis,  and 
upon  a  mistake  of  facts,  and  the  said  Moxon  &  Co.  and  Mr. 
Payne  agree  (subject  to  Messrs.  Cowan' s  claims  and  rights) 
to  readjust  the  above  amount,  but  Mr.  Payne  is  not  to  make 
any  claim  against  Messrs.  Moxon  in  respect  of  the  said 
£10,000,  until  all  the  debts  of  the  creditors  set  out  in  the 
first  schedule  are  paid  in  full."  The  agreement  also  pro- 
vided for  referring  to  arbitration  any  matters  in  dispute  be- 
tween Mrs.  Moxon  and  her  son  and  rayne. 

Previously  to  this  time  Mr.  Allen  had  acted  as  solicitor 
for  Mrs.  Moxon  and  her  sons,  and  also  for  Payne,  but  he 
declined  to  act  for  Payne  in  this  matter,  and  Payne  had  no 
independent  solicitor,  the  only  solicitors  concerned  being  Mr. 
Allen  and  the  solicitors  for  the  creditors.  It  appeared  from 
the  evidence  that  the  13th  provision  of  the  agreement  was 
inserted  bv  Mr.  Allen  against  the  wish  of  Arthur  Moxon, 
and  that  Arthur  Moxon  executed  two  deeds,  purporting  to 
be  made  between  Mrs.  Moxon  and  Arthur  Moxon,  and  Payne 
and  his  wife,  bearing  date  the  same  2d  day  of  June,  1871, 
883]  *and  prepared  by  other  solicitors,  by  virhich  deeds  to- 
tally different  arrangements  were  made  as  to  the  business 
and  the  copyrights,  and  the  sum  which  Mrs.  Moxon  and  Ar- 
thur Moxon  owed  to  Payne  was  stated  to  be  £7,000. 

The  bill  was  filed  by  Mrs.  Moxon  and  Arthur  Moxon 
against  J.  B.  Pajne  and  his  wife,  the  other*children  of  Mrs. 
Moxon,  and  various  incumbrancers,  alleging,  amongst  other 
things  (by  par.  10),  that  "shortly  after  the  death  oi  the  said 
Edward  Moxon  the  said  James  feertrand  Payne  formed  the 
design  of  raising  himself  at  the  expense  of  the  plaintiff, 
Emma  Moxon,  and  her  children,  and  possessing  himself  of 
their  property ;  and  in  pursuance  of  this  design  ne  contrived 
and  perpetrated  between  the  years  1863  and  1871  a  series  of 
frauds,  the  details  whereof  are  hereinafter  stated."  The 
bill  then  alleged  that  Payne  had  obtained  unbounded  influ- 
ence over  Mrs.  Moxon,  and  that  she  placed  implicit  confidence 
in  him,  and  that  he  had  induced  her  to  give  him  the  entire 
management  of  the  business.  The  l>ill  then  stated  the  deeds 
and  the  circumstances  under  which  it  was  alleged  that  they 
were  executed ;  and  the  bill  prayed  that  all  the  deeds  might 
be  set  aside,  and  that  Payne  might  be  declared  not  entitled 
to  any  royalties  on  the  copyrights,  or  to  any  interest  in  the 
business  ;  and  prayed  accounts  on  that  footing. 

The  Vice-Chancellor  Malins  was  of  opinion  that  all  the 
transactions  prior  to  the  deed  of  the  2d  of  June,  1871,  were 
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vitiated  by  undue  influence  and  miscalculations  as  to  the 
value  of  the  property.  It  was  evident  that  Payne  had 
been  actuated  tnroughout  by  an  eager  desire  to  enrich  him- 
self speedilv;  but  nis  honor  thought  that  there  was  no 
ground  for  tne  charges  of  fraud  put  forward  in  the  bill,'  since 
every  transaction  md  been  carried  out  by  the  family  solici- 
tor of  the  Moxons  with  the  assistance  of  the  old  accountant 
of  the  firm.  All  these  transactions  were,  however,  set  right 
by  the  deed  of  the  2d  of  June,  1871,  which  was  prepared 
by  the  solicitor  for  the  Moxons  and  by  the  creditors'  solici- 
tor, the  defendant  himself  being  unrepresented  by  any 
solicitor.  This  deed  his  honor  considered  to  be  a  final  settle- 
ment between  the  parties.  The  suit,  therefore,  was  entirely 
unnecessary,  and  as  the  relief  sought  for  was  founded  on 
fraud,  for  which  there  was  no  justification,  he  should  dismiss 
the  bill  with  costs. 

*The  plaintiffs  appealed.  [884 

Mr.  Pearson^  Q.C.,  and  Mr.  D.  JoneSy  for  the  plaintiffs. 

Mr,  Locock  Webb^  and  Mr.  Byrne^  for  Payne. 

Mr.  Glasse^  Q.C.,  and  Mr.  Speedy  Mr.  Cotton^  Q.C.,  and 
Mr.  Leeson^  Mr.  Higgins^  Q.C.,  and  Mr.  Hadley^  for  other 
defendants. 

June  11.  Sib  W.  M.  Jakes,  L.  J.,  now  delivered  the 
judgment  of  the  court,  and  after  stating  at  length  the  con- 
tents of  the  deeds  prior  to  those  of  June,  lOTl,  and  the 
circumstances  under  which  they  were  executed,  continued : 

There  really  can  be  no  manner  of  doubt  that  these  deeds 
(subsequent  to  the  first  deed),  arrangements,  bargains,  gifts, 
and  transactions  so  made  and  entered  into  were  fraudulent 
and  void.  A  court  of  equitv  would  be  abdicating  its  high- 
est functions,  and  would  be  unworthy  of  its  name,  if  it 
permitted  such  things  to  be  done  with  impunity,  and  such 
profits  and  benefits  to  be  quietly  enjoyed.     And  up  to  this 

Soint  we  have  the  full  ccfncurrence  of  the  vice-chancellor, 
•ut  the  vice-chancellor  was  of  opinion  that  the  plaintiffs 
had  lost  all  right  to  relief  by  what  afterwards  o.ccurred. 

It  is,  therefore,  necessary  to  consider  what  it  was  that  so 
occurred. 

The  dream  of  prosperity  indulged  in  at  the  outset  was  in  a 
very  few  months  rudely  dispelled.  The  business.  Which  was 
supposed  to  have  had  surplus  assets  to  the  extent  of  £30,000, 
found  itself  in  inextricable  difficulties  (the  management,  be 
it  noted,  being  still  in  the  hands  of  Payne).  Judgmant  was 
obtained  in  an  action  in  which  Payne  also  was  a  defendent ; 
an  execution  was  actually  put  in,  which,  unless  some  arrange- 
Inents  were  made,  must  have  been  followed  in  a  few  days  by 
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bankruptcy,  in  which  case,  no  doubt,  the  judgment  would 
have  been  enforced  against  the  goods  of  the  defendant 
Payne. 

Li  this  emergency  it  became  necessary  to  make  arrange- 
ments with  the  creditors  in  order  to  avert  the  absolute  ruin 
which  would  have  ensued  on  a  bankruptcy. 

[His  lordship  then  stated  the  circumstances  under  which 
885]  the  *fir8t  deed  of  the  2d  of  June,  1871,  was  executed, 
and  the  substance  of  that  deed.] 

The  vice-chancellor  was  of  opinion  that  this  was  an  answer 
to  the  plaintiffs'  case.  He  thought  that  the  solicitor  knew, 
or  ought  to  have  known,  all  the  facts  of  the  case,  and  that 
the  agreement  to  refer  to  arbitration  was  a  final  settlement 
and  compromise  of  all  questions  between  them.  It  is  diffi- 
cult to  conceive  how  this  could,  under  any  circumstances, 
have  been  sufficient.  Frauds  or  impositions  of  the  kind 
practiced  in  this  case  cannot  be  condoned;  the  right  to 
property  acquired  by  such  means  cannot  be  confirmed  in 
this  court  unless  there  be  full  knowledge  of  all  the  facts,  full 
knowledge  of  the  equitable  rights  arising  out  of  those  facts, 
and  an  absolute  release  from  the  undue  influence  by  means 
of  which"  the  frauds  were  practised.  To  make  a  confirma- 
tion or  compromise  of  any  value  in  this  court  the  parties 
must  be  at  arm' s  length,  on  equal  terms,  with  equal  knowl- 
edge, and  with  sufficient  advice  and  protection.  In  this  case 
the  solicitor  was  really  acting  almost  officiously ;  he  ]put  in 
the  ]protecting  clause  exproprio  motu  $tu>,  not  only  without 
any  instructions  from,  but  actually  against,  the  will  of  his 
clients,  who  continued  to  maintain  tlieir  infatuated  confidence 
in  the  defendant  Payne.  The  agreement  itself  is  of  such  a 
nature  as  to  require  the  very  strongest  evidence  of  knowledge, 
•  and  freedom  of  will,  and  deliberate  purpose  to  sustain  it  in 
this  court.  It  is  shortly  this :  A  man  fraudulently  appro- 
priates another  man's  property.  He  then  sells  it  to  him  for 
a  fraudulent  price.  He  then  agrees  that  there  was  a  mistake 
as  to  the  price,  and  that  the  real  value  shall  be  ascertained 
and  the  property  taken  at  that  ascertained  value,  and  then 
says  to  a  court  of  equity:  "Now  I  can  hold  fast  what  I  so 

fot  Giving  up  the  benefit  of  the  second  fraud  in  the  sale, 
have  had  my  first  fraud  in  the  acquisition  of  the  property 
condoned,  and  my  right  confirmed  and  established,  so  that 
you  cannot  deprive  me  of  it." 

But  in  truth  it  does  not  stand  even  there.  The  plaintiffs, 
in  fact,  never  got  the  benefit  of  the  ari-angement  which  the 
solicitor,  Mr.  Allen,  had  fondly  thought  he  had  acquired  for 
them.     For  while  the  agreement  was  signed,  apparently  aS 
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the  actual  agreement  between  the  parties,  this  transaction 
took  place :  Arthur  Moxon  was  induced  to  think  that  this 
interference  of  the  solicitor  *was  very  officious,  and  [886 
was  very  unfair  and  unjust  towards  the  defendant  Payne, 
and,  unknown  to  the  solicitor,  he  signed  two  other  documents, 
in  fact  nullifying  the  whole  agreement  as  to  referring  the 
questions  to  arbitration,  bearing  date  the  same  day,  the  2d 
of  June,  1871.  [His  lordship  then  stated  the  terms  of  these 
documents.] 

No  justification  of  these  documents  was  attempted.  They 
cannot,  of  course,  stand  of  themselves,  but  the  defendant 
Payne,  who  obtained  them,  is  absolutely  precluded  from 
setting  up  the  agreement  nullified  by  them  as  being  of  any 
validity. 

The  vice-chancellor  was  of  opinion  that  the  defendant 
Payne  had  before  suit  given  up  all  right  under  these  docu- 
ments, g,nd  had  submitted  to  oe  bound  by  the  agreement, 
and  was  therefore  entitled  to  stand  in  this  court  as  ii  no  such 
documents  had  been  executed. 

We  are  unable  to  concur  with  the  vice-chancellor  as  to 
the  fact  that  he  had  so  given  up  such  right.  [His .  lordship 
then  stated  the  circumsteinces.] 

But  if  the  fact  were  so,  it  would  be  immaterial.  The 
defendant  Payne  could  not  by  such  an  offer  set  up  the  agree- 
ment, nor  purge  himself  of  the  additional  fraud  which  tnese 
documents  prove. 

In  Bridaeman  v.  Green  (*),  which  is  the  great  authority 
on  this  subject,  Lord  Chief  Justice  Wilmot  saysQ:  "In 
cases  of  forgery,  instructions  under  the  hand  of  the  person 
whose  deed  or  will  is  supposed  to  be  forged,  to  the  same 
effect  as  the  deed  or  will,  are  very  material.  Butiu  cases  of 
undue  influence  and  imposition  they  prove  nothing ;  for  the 
same  power  which  produces  one  produces  the  other;  and 
therefore,  instead  of  removing  such  an  imputation,  it  is  rather 
an  additional  evidence  of  it.'*  The  same  principle  applies  to 
instruments  obtained  apparently  ratifying  and  confirming  the 
transaction. 

In  this  case  the  influence  was  so  continuous  that  it  is 
impossible  to  say  that  Arthur  Moxon  had  the  advice  and 
assistance  which  he  ought  to  have  had.  He  was  not,  in 
truth,  relying  on  or  being  advised  by  Mr.  Allen  against  the 
defendant  Payne,  but  was  relying  .on  and  being  advised  by 
the  defendant  Payne  against  Mr.  Allen.  The  right  of  the 
plaintiffs  is  not,  therefore,  affected  by  the  arrangement  of  the 
2d  of  June,  1871. 

(')  2  Vcs.  Sen.,  627;  Wilm.  Notes,  58.  («)  Wilm.  Notes,  70. 
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8873     *[His  lordship  then  referred  to  other  parts  of  the 
case  not  material  to  this  report.  ] 

A  great  part  of  the  argument  which  was  addressed  to  us 
on  behalf  of  the  defendant  Payne  was,  that  the  case  alleged 
against  him  by  the  bill  was  one  of  gross  and  premeditated 
fraud,  and  that  unless  the  actual  fraud  as  alleged  was  proved, 
the  bill  must  fail.  It  was  contended  that  the  plaintiffs  were 
bound  to  make  out,  and  had  failed  to  make  out,  the  case 
alleged  in  the  10th  paragraph  of  the  bill.  [His  lordship  then 
read  that  part  of  the  10th  paragraph  which  has  been  stated 
above.  ] 

It  is  true  that  when  a  case  is  based  on  fraud,  the  fraud 
must  be  proved,  and  no  relief  could  be  given  in  this  suit  on 
any  different  ground.  But  the  obtaining  of  jproperty,  or  of 
any  benefit,  through  the  undue  and  unconscientious  abuse 
of  influence  by  a  person  in  whom  trust  and  confidence  are 
placed,  has  always  been  treated  as  a  fraud  of  the.  gravest 
character ;  and  if  such  frauds  are  alleged  and  proved,  the 
allegation  that  they  were  parts  of  a  scheme  very  early  con- 
ceived and  deliberateljr  carried  out  is,  whether  it  be  made 
out  or  not,  of  no  material  consequence  in  such  a  suit.  It  is 
at  most  a  rhetorical  exaggeration,  which  a  person  who  com- 
mits the  frauds  has  no  right  to  complain  ofT  If  a  man  robs 
his  fellow  traveler,  and  is  indicted  lor  so  doing,  the  allega- 
tion that  he  became  the  companion  of  his  victim  with  a  pre- 
conceived design  to  rob  him  is  wholly  immaterial. 

Much  the  same  line  of  defence  was  taken  in  the  case  of 
Huguenin  v.  Baseley  (*),  and  it  may  be  worth  while  to  quote 
what  Lord  Eldon  said  in  that  case :  "I  agree,  further,  that 
the  relief  must  proceed  upon  what  is  alleged  and  proved  by 
the  persons  complaining,  that  their  complaints  must  iJe 
treated  as  effectual  or  ineffectual  according  to  what  they 
have,  not  what  they  could  have,  represented.  ...  I  have, 
therefore,  looked  through  this  bill  with  reference  to  the  frame 
of  it,  and  I  have  no  doubt  this  case  might  have  been  more 
clearly  reached  if  the  situation  of  the  parties  had  enabled 
them  to  go  through  all  the  difficulties  as  to  amendment ;  also 
that  many  circumstances  might  have  been  brought  forward 
on  behalf  of  the  defendants,  which  I  am  bound  not  to  look 
at.  But,  taking  the  case. as  it  stands,  though  there  is  in  this 
888]  bill  much  foul  *allegation,  which,  if  not  true,  ought 
not  to  be  there,  and  a  §reat  deal  of  which  is  denied  and 
clearly  disproved,  there  is  enough  upon  the  bill  and  in  evi- 
dence to  show  that  this  deed  cannot  stand,  if  the  whole  trans- 
action taken  together  cannot  stand." 

C)  14  Yes.,  273,  290. 
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The  plaintiflfs  have,  in  our  iudgment,  substantially  proved 
the  material  allegations  of  fraud  in  respect  of  the  several 
transactions  by  wnich  the  defendant  Payne  has  appropriated 
their  property,  and  they  are  entitled  substantially  to  the  re- 
lief they  nave  prayed. 

The  bill  must  be  dismissed  so  far  as  it  seeks  to  recover  the 
shares  of  the  copyrights  purchased  for  Mrs.  Payne.  But  as 
to  the  rest  of  the  case  there  must  be  a  declaration  that  all 
the  deeds,  bargains,  and  gifts  made  with  or  obtained  by  the 
defendant  Payne  since  the  deed  of  the  1st  of  June,  1864,  are 
fraudulent  and  void;  that  he  is  entitled  to  the  salary  of 
£400  a  year  under  that  deed  up  to  the  time  when  Arthur 
Moxon  attained  the  age  of  twenty-four. 

His  lordship  then  directed  accounts  to  be  taken  accord- 
ingly, Payne  being  entitled  to  all  expenses  and  allowances ; 
and  Payne  to  pav  the  costs  of  the  suit. 

Solicitors  for  the  plaintiflEs :  Messrs.  Allen  &  Edwards. 

Solicitors  for  Mr.  JPayne :  Messrs.  Benham  <fe  TindelL 

Solicitors  for  the  mortgagees :  Messrs,  West  &  Kirig. 


[Law  Reports,  8  Chancery  Appeals,  888.] 
L.  JJ.,  June  6,  9,  12,  18'73. 

Hill  v.  Wilson. 

[1871     H.     124.] 

Oiji — Aecepbrnee-^CHfl  or  Loan — Promiaaory  Note — Parol  Affreement-^Svidenoe  hy 
ClaimarU  under  aUeyed  Bargain  wUh  a  Perton  nnce  Deceased — Corroboration, 

W.,  the  uncle  of  the  plaintiff's  wife,  was  applied  to  by  a  friend  of  the  plaintiff  to 
advance  £1,000  to  defray  some  expenses  connected  with  the  plaintiff's  election  as 
member  of  Parliament  W.  declined  to  make  the  advance,  but  said  he  would  give 
the  plaintiff  jB500  and  deduct  it  from  the  legacy  he  intended  to  leave  to  his  wife. 
Shortly  afterwards  W.  sent  the  plaintiff  a  check  for  £500.  The  plaintiff  wrote  to 
thank  w .,  saying  that  he  would  gladly  repay  it  at  an  early  opportunity,  and  hoped 
shortly  to  be  able  to  do  so.  A  few  weeks  afterwards,  as  the  plaintiff  deposed,  a  con- 
versation took  place  between  him  and  W.,  and  it  was  agreed  at  the  plaintiff's 
^instance  that  the  plaintiff  should  pay  banker's  interest  on  ue  sum  during  [889 
W.'s  life ;  and  the  plaintiff,  for  the  purpose,  as  he  deposed,  of  effectuating  this  agreo- 
roent,  signed  and  gave  to  W.  a  promissory  note  for  £500,  with  interest  at  £1  per 
cent.,  on  the  understanding  that  payment  of  the  principal  was  not  to  be  enforced,  but 
only  payment  of  interest,  during  Vi^.'s  life.  After  W.'s  death  his  executors  sued  the 
plaintiff  on  the  note  for  the  £500. 

Held  (reversing  the  decision  of  Malins,  Y.C),  that  (although,  if  there  had  been  a 
complete  gift  of  the  £500,  it  could  not  afterwards  have  formed  a  consideration  for  a 
promissory  note)  the  executors  were  entitled  to  recover ;  for  that,  as  the  plaintiff  had 
not,  before  the  giving  of  the  promissory  note,  a^eed  to  accept  the  £600  as  a  gift,  it 
remained  open  whether  it  should  be  a  gift  or  loan;  and  the  giving  the  promissory 
note  was  conclusive  evidence  that  the  parties  agreed  upon  its  being  a  loan ;  and  the 
court  could  not  allow  the  documentary  evidence  to  be  rebutted  by  the  parol  evidence 
given  by  the  plaintiff  on  his  own  behalf.    See  ante  406  note. 

Per  James,  L. J.  Evidence  of  a  plaintiff  on  his  own  behalf  as  to  a  bai^ain  with  a 
a  man  since  dead  ought,  in  the  absence  of  corroboration,  to  be  disregarded. 

7  Enq.  Kep.  57 
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This  was  an  appeal  from  a  decree  of  Vice-Chancellor  Ma- 
lins,  by  which  he  restrained  the  defendants,  the  executors  of 
Mr.  Edward  Wilson,  by  a  perpetual  injunction,  from  en- 
forcing a  judgment  which  they  had  obtained  at  law  against 
the  plaintiff,  Mr.  Staveley  Kill,  on  a  promissory  note  for 
£500  which  he  had  given  to  Mr.  Edward  Wilson  "during  his 
lifetime. 

The  material  circumstances  were  as  follows:  In  May, 
1868,  there  remained  unpaid  certain  electioneerinff  expenses 
which  had  been  incurred  on  behalf  of  Mr.  Staveley  Hill  at 
Coventry.  Mr.  Hill  considered  himself  not  liable  for  these 
expenses,  and  was  unwilling  to  pajr  them.  Mr.  Grray,  a  friend 
of  his,  who  had  been  concerned  in  conducting  the  election 
for  him,  thought  it  was  very  desirable  that  they  should  be 
paid ;  and  accordingly,  without  consulting  Mr.  Hill,  he  went, 
on  the  4th  of  May,  to  Mr.  Edward  Wilson,  who  was  the  un- 
cle of  Mr.  Hill's  wife,  and  applied  to  him  for  £1,000  for  the 
purpose  of  paying  these  expenses.  Mr.  Wilson,  according 
to  tne  evidence  of  Mr.  Grray,  which  the  court  regarded  as 
quite  trustworthy,  declined  to  advance  £1,000,  but  consented 
to  advance  £600  by  way  of  gift,  at  the  same  time  expressly 
and  very  clearly  stating  to  Mr.  Grray  that  the  £500  would  be 
deducted  from  the  sum  which  he  (Mr.  Wilson)  intended  to 
leave  his  niece  by  his  will.  Mr,  Griuy  advised  him  to  write  to 
890]  Mr.  Hill,  and  to  send  the  *check  to  him  ;  and,  accord- 
ing to  Mr.  Hiir  s  evidence,  a  letter  did  arrive.  The  vice-chan- 
ceUor  came  to  the  conclusion  that  the  check  was  contained 
in  that  letter ;  but  the  further  evidence  which  was  produced 
on  the  appeal  satisfied  the  court  that  this  was  not  the  case. 

On  the  8th  of  May,  1868,  Mr.  Wilson  wrote  to  his  own  so- 
licitor as  follows :  ''The  only  alteration  that  I  have  to  sug- 
gest respecting  my  will  is  that  of  Mrs.  S.  Hill,  who,  I  am 
sorry  to  say,  is  rapidly  sinking  from  consumption,  and  who 
cannot  last  long.  1  leave  her  ^,500,  to  be  settled  on  her  son. 
This,  as  vou  were  aware,  stood  before  at  £6,000 ;  but  I  have 
advanced  her  husband  £500  this  week  to  enable  him  to  pay 
his  electioneering  expenses  at  Coventry.  The  drawings  also 
left  to  Mrs.  Hill,  in  the  event  of  her  death,  to  go  to  Mrs. 
Brooke."  Then,  "I  inclose  a  draft  on  the  Lancaster  Bank 
for  £18,000,  the  receipt  of  which  be  pleased  to  acknowledge 
along  with  the  draft  of  the  will." 

Mrs.  Hill  died  on  the  14th  of  May.  On  the  21st  of  May  a 
check  was  drawn  by  Mr.  Wilson  lor  £500,  payable  to  Mr. 
Staveley  Hill  or  order,  and  was  inclosed  that  same  evening 
in  a  letter  to  Mr.  Gmy  in  London,  which  appeared  to  have 
been  received  by  him  on  the  22d  or  the  23d  of  May.     Mr. 
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Gray  called  on  Mr.  Hill  at  his  house  in  town,  handed  the 
check  to  him,  procured  his  indorsement  to  it,  and  then  re- 
ceived the  check  back.  On  the  23d  the  check  was  paid  by 
Mr.  Gray  into  his  own  account,  at  the  Bank  of  England,  and 
was  paid  on  the  25th  by  Mr.  Wilson's  bankers,  on  whom  it 
was  drawn.  There  was  some  q uestion  whether  Mr.  Gray  had 
made  any  actual  advances  wnich  made  him  a  holder  for 
value,  but  the  court  treated  the  case  on  the  footing  of  his 
being  such. 

On  the  24th  of  May  Mr.  Hill,  who  had  left  town  on  the 
23d,  wrote  from  the  country  to  Mr.  Wilson  as  follows: 
''Dear  Mr.  Wilson, — ^Before  I  left  town  yesterday  evening 
Gray  called  upon  me  and  handed  to  me  a  check  for  £500, 
which  he  had  received  from  you.  I  indorsed  it  and  handed  it 
to  him  in  liquidation  of  these  Coventry  expenses.  I  am  very 
much  obliged  indeed  to  you  for  it.  i  have  had  so  many  ex- 
penses this  year  that  I  should  have  had  difficulty  in  meeting 
their  large  claims.  I  will  gladly  repay  it  to  you  at  an 
early  opportunity,  and  I  hope  that  it  will  not  be  very 
*long,  as  the  death  of  my  very  dear  old  friend  Mr.  [891 
Tarleton,  who  died  on  the  Sunday  preceding  the  death  oi  my 
darling  wife,  will,  I  rather  think,  place  a  few  thousands  at  mv 
disposal  in  the  course  of  this  year.  The  dear  old  man  left 
all  to  me  after  the  payment  of  legacies;  and  though  the 
legacies  are  large  in  comparison  with  the  small  property  over 
which  he  had  power  to  dispose,  there  will  be,  I  tninfe,  enough 
to  enable  me  to  return  you  what  you  have  kindly  sent  me. 
I  send  you  this  sheet  entirely  on  business."  The  letter  then 
went  on  to  other  matters. 

Mr.  Hill,  in  his  evidence  in  the  cause,  stated  as  follows : 
"  In  August  or  September,  1868,  being  on  a  visit  to  the  said 
Edward  VVilson,  I,  in  the  course  of  conversation  with  him, 
alluded  to  the  kind  manner  in  which  he  had  assisted  me  in 
respect  of  the  said  election,  but  said  that  I  did  not  like  being 
under  such  an  obligation.  He  replied,  'It  doesn't  matter,^ 
and  alluded  to  what  he  had  said  to  the  said  Frederick  Gray — 
that  if  I  had  it  now  I  must  not  expect  it  afterwards.  I  said, 
'Yes,  but  you  are  out  of  the  money  now,'  and  he  replied, 
'Well,  it  would  only  have  been  lymg  at  my  banker's.'  I 
said,  '  WeU,  your  banker  would  have  allowed  you  interest 
upon  it,'  and  he  replied,  'Well,  you  can  pay  me  what  he 
would  allow,  one  per  cent.'  Thereupon  I  of  my  own  motion 
sent  to  my  clerk  in  London  for  a  stamped  paper,  and  wrote 
upon  the  same  a  formal  promissory  note  for  £500  and  inter- 
est at  the  rate  of  one  per  cent,  per  annum,  expressing  the 
same  to  be  payable  to  the  said  Edward  Wilson  on  demand ; 
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and  one  day,  after  dinner,  havinff  first  simed  the  said  docu- 
ment, I  handed  it  to  the  said  Edward  Wilson.  When  the 
aforesaid  conversation  between  me  and  the  said  Edward  Wil- 
son took  place,  and  when  I  subsequently  handed  over  the 
document  as  aforesaid,  it  was  clearly  understood  between 
us,  and  it  was  taken  by  the  said  Edward  Wilson  on  the  ex- 
press agreement,  that  it  was  never  to  be  enforced,  and  that 
the  only  object  with  which  it  was  prepared  and  signed  was 
to  express  the  voluntary  undertakmg  on  my  part  to  pay  to 
the  said  Edward  WUson,  during  his  life,  interest  on  the  said 
£500  at  the  rate  aforesaid.  The  said  Edward  Wilson  never 
asked  me  for  the  said  document,  or  any  agreement  or  under- 
taking to  repay  the  £500  given  by  the  said  Edward  Wilson 
under  the  circumstances  hereinbefore  mentioned,  and  never 
892]  had,  I  verily  believe,  the  least  intention  *that  any  pro- 
ceedings should  be  taken  against  me  on  the  said  document, 
or  otherwise  to  require  from  me  any  such  repayment ;  and 
I  verily  believe  that  the  said  sum  of  £600  was  intended  by 
him  solely  as  a  gift,  and  that  it  was  so  accepted  and  treated 
by  me,  and  so  considered  by  us  both  down  to  the  time  of  his 
death ;  and  when  he  took  the  said  document  from  me,  he  did 
so  merely  because  I  pressed  it  upon  him,  and  without  ever 
contemplating  the  exercise  of  any  right  which  such  docu- 
ment purported  to  give."  Mr.  Hill  went  on  to  state  that  on 
two  occasions  interest  at  £1  jp&r  cent,  was  paid  mpon  the  note. 
On  one  occasion  half  a  year' s  interest  was  allowed  in  account 
between  him  and  the  testator,  and  on  another  occasion  £5 
was  paid  as  a  year' s  interest ;  and  in  respect  of  one  of  the 
payments  an  indorsement  appeared  upon  the  note  itself,  in 
the  handwritinc  of  Mr.  Wilson,  admitting  the  payment. 

Mr.  James  Cnristopher  Wilson,  who  was  a  brother  of  Mr. 
Wilson  and  one  of  his  executors,  deposed  that  he  had  con- 
versations with  the  testator  as  to  the  management  of  his  busi- 
ness after  his  death,  and  that  on  nearly  all  these  occasions 
the  manner  in  which  Mr.  Wilson  alluded  to  the  transactions 
with  Mr.  Hill  was  as  follows:  ''You  will  recollect  that 
you  will  have  to  collect  that  £500  from  Staveley  after  I  am 
dead." 

It  appeared  that  shortly  after  Mrs.  Hill' s  death  Mr.  Wil- 
son altered  his  will,  and  reduced  the  £5,000  legacy  to  £2,500, 
which  he  left  to  Mrs.  HLll'  s  only  chUd. 

After  Mr.  Wilson's  death,  his  executors  commenced  an 
action  upon  the  promissory  note.  The  plaintiff  then  filed 
his  bill  to  restrain  the  action.  An  interlocutory  injunction 
was  granted  upon  the  terms  of  the  plaintiff's  giving  judg- 
ment at  law  to  De  dealt  with  as  the  court  should  direct  at  the 
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hearing  of  the  cause.  Vice-Chaiicellor  Malins,  at  the  hear- 
ing, came  to  the  conclusion  that  there  had  been  a  complete 
girt  of  the  money,  and  that  the  j)romi8Sor7  note  had  only  been 
given  for  the  purpose  of  securing  the  interest.  His  honor 
accordingly  made  the  injunction  perpetual,  and  ordered  the 
defendants  to  pay  the  costs  of  the  suit  and  the  costs  at  law. 
Mr.  Glasse^  Q.C.,  and  Mr.  Cookson,  for  the  appellants: 
We  admit  that  there  was  originally  on  the  part  oi  the  testa- 
tor *an  intention  to  give,  and  that  this  intention  con-  [893 
tinned  down  to  the  14th  of  May ;  but  in  order  to  support  the 
plaintiffs  case  that  there  was  a  gift,  it  must  be  rfiown  that 
the  intention  continued  down  to  the  receipt  of  the  money, 
and  that  the  money  was  accepted  as  a  gift.  This,  we  con- 
tend, the  plaintiff  fails  to  do.  The  promissory  note — there 
being  no  distinct  evidence  the  other  way — shows  that  the 
parties  had  agreed  to  treat  the  transaction  as  a  loan,  and  a 
document  of  this  kind  cannot  be  set  aside  upon  parol  evi- 
dence of  a  conversation  between  the  testator  and  the  plain- 
tiff, such  parol  evidence,  moreover,  coming  only  from  the 
plaintiff  himself. 

Mr.  HipQins^  Q.C.,  and  Mr.  Bosanquet  (Mr.  Orosvenor 
Woods  witn  them),  for  the  plaintiff : 

We  sajr  there  are  two  defences :  First,  that  the  transaction 
was  originally  a  gift,  and  if  so,  it  could  not  afterwards  be 
turned  into  a  loan  without  anjr  valuable  consideration.  The 
time  of  receiving  the  check  is  the  time  to  be  looked  to : 
Bromley  v.  Brunton  Q ;  Winter  v.  Winter  (') ;  Veal  v. 
Veal  (•).  Moreover,  Mr.  Gray  had  become  the  holder  of 
the  check  for  value  before  the  plaintiffs  letter  was  written. 
The  gift  was  complete  when  the  check  was  handed  over. 

[The  Lord  Justice  Mellish  :  I  am  not  clear  as  to  that. 
No  one  is  obliged  to  accept  a  gift ;  and  suppose  the  payee 
writes  back  saying  that  he  cannot  accept  it  as  a  gift,  but  it 
must  be  a  loan,  wnat  is  it  then  ?] 

We  contend  that  he  must  either  accept  it  on  the  donor' s 
terms  or  send  it  back  at  once.  If  he  draws  the  money  and 
uses  it,  he  accepts  it  on  the  footing  on  which  it  was  sent. 
This  gift  could  not,  ex  post  facto,  be  turned  into  a  loan : 
Eastwood  V.  Kenyon  (*) ;  and  the  promissory  note  is  invalid 
for  want  of  consideration.  Then,  secondly,  if  that  be  not 
BO,  we  rely  on  the  parol  arrangement  on  the  faith  of  which 
the  note  was  given,  that  it  should  only  be  used  for  securing 
interest  on  the  principal  sum. 
*Mr.  Olasse,  in  reply :  There  is  no  complete  gift  till  [894 

0)  Law  Rep.,  6  Eq.,  276.  («)  27  Beav.,  803. 

(«)  9  W.  R.,  747.  (*)  11  A.  A  E.,  488. 
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payment  of  the  money.  The  intention  to  give  must  continue 
till  that  time,  for  the  drawer  could  stop  payment  of  the 
check:  Tatev,  HilbertO;  Easton  v.  PraicheUi^)\  Hewitt 
V.  Kaye  (*).  If  A.  sends  a  check  to  B.  as  a  gift,  and  B. 
writes  back  to  say  he  can  only  accept  it  as  a  loan,  I  should 
contend,  if  neccessary,  that  it  is  a  loan ;  but,  at  all  events, 
if  A.  replies,  "Then  let  it  be  a  loan,"  it  certainly  ie  one,  for 
the  only  aggregatio  Tnentium  is  on  the  footing  of  loan. 

June  12.  Sir  G.  Mellish,  L.  J.,  after  stating  the  facts  to 
the  same  effect  as  above,  continued : 

On  this  evidence  the  question  is  to  be  determined  whether 
the  executors  are  entitled  to  recover  the  amouat  of  this 
promissory  note,  and  it  was  agreed  at  the  time  the  judg- 
ment was  signed  at  law  that  Mr.  Staveley  Hill  was  to  give 
judgment  at  law,  and  that  all  defences  both  at  law  and  in 
equity  which  he  was  entitled  to  raise  against  the  payment 
oi  the  £500  should  be  open  to  him.  In  substance  two 
defences  are  raised.  The  first  is  a  purely  legal  defence — that 
there  was  no  consideration  for  the  promissory  note — and  is 
made  out  in  this  way :  It  is  said  that  the  £500  was  advanced 
by  the  testator  and  received  by  Mr.  Hill  at  the  time  it  was 
advanced  as  a  pure  gift,  and  having  been  advanced  and 
received  as  a  pure  gift  the  whole  transaction  was  over,  and  that 
what  was  advanced  and  received  as  a  gift  could  not  form  a 
consideration  for  a  promissory  note  which  was  not  signed 
for  two  or  three  months  afterwards.  I  quite  agree  that  such 
is  the  law,  but  at  the  same  time  this  is  a  defence  which,  in 
my  opinion,  requires  to  be  supported  by  very  clear  and 
strong  evidence,  for  the  giving  of  a  promissory  note  relating 
to  a  sum  of  £500  which  had  been  actually  advanced  is, 
beyond  all  question,  very  strong  evidence  in  the  way  of 
admission  that  that  £600  had  not  been  advanced  and  received 
at  the  time  by  way  of  pure  gift.  Still  I  am  of  opinion  that 
if  it  is  made  out  by  clear  and  satisfactory  evidence  that  the 
895]  *money  was  advanced  and  received  at  the  time  by 
way  of  pure  gift,  that  is  a  defence  in  point  of  law. 

The  second  ground  which  is  raised  by  the  bill  and  the 
evidence  although  it  was  not  very  mucli  relied  upon  in  the 
argument,  is  a  purely  equitable  defence,  and  is  this — that 
admitting  the  £500  to  form  at  law  a  good  consideration  for 
the  promissory  note,  yet  nevertheless  at  the  time  when  tlie 
note  was  ^iven  there  was  a  bargain  between  Mr.  Hill  and  Mr. 
Edward  W  ilson  that  the  promissory  note  should  not  be  used 
for  the  purpose  of  enforcing  payment  of  the  principal,  but 

0)  2  Vcs.,  111.  («)  1  C.  M.  <fe  R.,  798. 

(»)  Law  Rep.,  6  Eq.,  198. 
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only  for  the  purpose  of  enf orcinff  payment  of  the  interest 
during  the  lifetime  of  Mr.  Edward  Wilson. 

We  have  then  to  consider  whether  either  of  these  defences 
is  made  out.  I  do  not  see  the  least  reason  to  doubt  the 
evidence  of  Mr.  Grajr,  supported  as  it  is  by  the  letter  of  the 
testator  written  to  his  own  solicitor ;  and  1  think,  therefore, 
it  is  most  clearly  made  out  that  the  testator  did  offer,  duriner 
the  lifetime  of  Mrs.  Hill,  to  make  to  Mr.  Hill  a  present  (3 
£500  for  the  purpose  of  paying  his  election  expenses.  At 
the  same  time  it  is  perfectly  clear  that  he  in  the  strongest 
way  said  that  this  ifi500  would  be  deducted  from  the  legacy 
which  he  had  intended  to  leave  to  Mrs.  Hill,  and  that 
appears  to  have  been  understood  by  all  parties  not  to  mean 
necessarily  a  legacy  to  Mrs.  Hill,  but  to  include  a  legacy 
left  to  Mrs.  Hill  for  her  life,  with  remainder  to  any  child  or 
children  she  might  have.  . 

So  far,  therefore,  the  plaintiff's  case  is  made  out.  But 
then  the  first  question  which  arises  is,  did  the  testator  chanee 
his  mind  before  the  time  when  the  check  was  actually 
sent  ?  It  was  argued  on  behalf  of  the  appellants  that  on  the 
evidence  we  ougnt  to  find  that  he  had  changed  his  mind ; 
that  it  was  very  possible  that  the  circumstance  of  his  niece' s 
death  might  induce  him  to  change  his  mind ;  and  unques- 
tionably there  is,  unfortunately,  this  circumstance,  in  the 
case,  that  the  letter  in  which  the  check  was  inclosed  and 
sent  to  Mr.  Gray  has  never  been  produced,  and  Mr.  Gray 
stated  before  us  that  he  had  no  recollection  whatever  of  its 
contents,  and  could  give  us  no  account  of  them.  It  is  also 
argued  that  Mr.  Hill^s  letter  of  the  24th  of  May  is  more  con- 
sistent with  the  check  having  been  sent  as  a  loan  than  as  a 
fift.  On  the  other  hand,  it  is  argued  that  in  the  letter  from 
Ir.  Wilson  to  *his  own  solicitor,  he  mentions  the  [896 
fact  that  Mrs.  Hill  was  dying  of  consumption,  and  therefore 
there  is  no  reason  to  suppose  that  her  death  would  change 
his  intention,  which  he  clearly  states  in  that  letter,  of  mak- 
ing a  present  of  the  £500  to  Mr.  Hill  on  the  terms  that  the 
amount  should  be  deducted  from  any  legacy  which  he  might 
leave  either  to  his  niece  or  to  his  niece' s  cmld.  It  was  also 
argued  that  if  the  letter  to  Mr.  Gray  had  contained  a  state- 
ment of  the  testator  that  he  had  changed  his  mind  as  to 
whether  the  money  was  to  be  a  gift  or  a  loan,  Mr.  Gray  must 
have  remembered  it,  and  that  if  he  had  told  Mr.  HUl,  Mr. 
Hill  must  have  remembered  it.  Although  I  cannot  say  that 
I  have  been  free  from  doubt  as  to  whether  the  evidence  of  a 
gift  having  been  intended  is  so  clear  and  satisfactory  that  we 
ought  to  act  upon  it,  yet  upon  the  whole  I  have  come  to  the 
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conclusion  that  there  is  no  sufficient  reason  to  suppose  that 
the  testator  had  changed  his  mind,  and  that  we  may  take 
him  to  have  sent  the  check  by  way  of  gift. 

But  then,  in  my  opinion,  m  order  to  make  out  a  gift,  it 
must  be  shown,  not  only  that  the  check  was  sent  as  a  gift, 
but  that  it  was  received  as  a  gift.  It  requires  the  assent  of 
both  minds  to  make  a  gift  as  it  does  to  make  a  contract. 
No  doubt  you  may  infer  that  a  person  has  assented  to  that 
which  is  obviously  for  Iris  benefit  on  slighter  evidence  than 
would  be  required  to  show  that  he  assented  to  a  contract 
which  may  hd  to  his  prejudice ;  but  still  it  is  by  no  means 
uncommon,  particularly  in  the  case  of  money  transactions 
between  relatives,  that  the  party  intended  to  be  benefited 
may  prefer  to  receive  as  a  loan  what  has  been  offered  as  a  gift. 
Surely  it  is  not  an  extraordinary  thing  that  a  man  should 
offer  to  make  a  present  to  his  friend  and  that  the  friend 
should  say,  in  answer,  *^I  am  much  obliged  to  you  for  the 
money,  and  it  is  of  the  greatest  possible  use  to  me ;  but  I 
cannot  take  it  as  a  gift,  1  can  only  take  it  as  a  loan."  If  the 
person  who  had  advan^  the  money  acquiesced  in  this,  the 
ultimate  agreement  would  be  for  a  loan,  and  the  transaction 
would  be  one  of  loan,  and  not  of  gift,  although  I  quite  agree 
that  the  person  who  sent  the  money  might  in  his  turn  say :  ^ '  I 
do  not  choose  to  have  it  taken  as  a  loan ;  you  must  take  it 
as  a  gift  or  not  at  all."  In  that  case,  if  the  person  to  whom 
the  money  was  sent  did  not  return  it,  but  kept  it,  of  course 
it  would  be  a  gift. 

897]  *Those  being  the  principles  applicable  to  the  case, 
the  question  is,  whether  Mr.  otaveley  Hill's  letter  of  the 
24th  of  May,  1868,  amounts  to  an  acceptance  of  the  money 
as  a  gift,  or  amounts  practically  to  saying,  *^I  had  rather 
not  take  it  as  a  gift,  I  would  rather  tate  it  as  a  loan."  It 
was,  indeed,  argued  very  strongly  that  the  letter  was  written 
too  late,  for  that  the  cneck  had  been  indorsed  and  handed 
to  Mr.  CJray  as  a  holder  for  value  on  the  23d,  and  that  this 
amounted  to  an  absolute  acceptance  of  it  as  a  gift,  and  noth- 
ing that  could  be  written  afterwards  would  alter  it.  I  am 
not  of  that  opinion.  It  appears  to  me  that  if  within  a  rea- 
sonable time,  within  such  a  time  as  you  might  fairly  expect 
an  answer  to  come  according  to  the  ordinary  course  of  busi- 
ness, or  r^^ther  according  to  what  you  might  ordinarily 
expect  in  dealing  between  friends  in  matters  of  this  kina, 
the  party  who  receives  the  money  says,  ''I  would  rather 
receive  it  as  a  loan  than  as  a  gift, ' '  then,  although  he  has 
used  the  money,  still,  if  his  answer  is  acquiesced  in  by  the 
person  who  has  sent  the  money,  the  transaction  would  be  a 
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loan  and  not  a  gift.  The  usine  the  money  does  not  appear 
to  me  to  be  inconsistent  with  tnat ;  for  whether  it  be  a  loan 
or  a  gift,  he  is  to  have  it  and  use  it,  and  nntil  the  two  minds 
come  to  an  agreement  that  it  shall  be  a  gift,  or  to  an  agree- 
ment that  it  shall  be  a  loan,  the  matter,  as  it  appears  to  me, 
remains  open,  and  you  must  look  for  further  evidence  as  to 
what  is  the  agreement  to  which  they  ultimately  come. 

To  what,  then,  does  this  letter  amount  i  We  must  look 
at  Mr.  Hill' s  position,  and  at  the  nature  of  the  offer  which 
was  made  to  nim.  It  appears  to  me  his  position  was  such 
that  there  is  no  reason  to  be  surprised  if  he  preferred  to 
receive  this  sxmi  as  a  loan  rather  than  as  a  gift.  The  pur- 
pose for  which  the  money  was  advanced  was  the  payment  of 
election  expenses.  He  nad  been  told  in  the  plamest  terms 
by  the  testator  that  if  he  took  it  as  a  gift  it  would  be 
deducted  from  a  legacy  the  testator  intended  to  leave  his 
child,  the  son  of  the  testator' s  niece.  Mr.  Edward  Wilson, 
as  we  have  been  told,  was  a  very  wealthy  man,  and  left,  it  was 
said,  upwards  of  £2bo,000.  Surely  it  is  not  at  all  improba- 
ble that  Mr.  Hill  should  think  it  wrong  to  do  anything  which 
might  prejudice  his  good  intentions  toward  Mr.  Hill's  child ; 
more  particularly,  if,  as  appears  to  be  the  case  from  this 
letter  itself,  Mr.  HUl  *wa^  in  the  expectation  that  in  a  [898 
very  short  time  a  legacy  which  had  been  left  to  himself 
would  enable  him  to  repay  the  debt  to  the  testator.  Under 
these  circumstances  it  appears  to  me  a  very  natural  thing 
that  he  should  say  to  the  testator,  "  I  am  very  much  obliged 
to  you  for  the  money,  but  I  do  not  wish  to  take  it  from 
what  you  intend  to  leave  my  son,  and  I  would  rather  you 
would  let  me  repay  you." 

Let  us  then  see  what  the  letter  amounts  to.  The  first  two 
sentences,  if  the  letter  stopped  there,  would,  I  think,  amount 
to  an  acceptance  of  the  gift ;  ' '  Before  I  left  town  yesterday 
evening  Gray  called  upon  me  and  handed  to  me  a  check  for 
£600,  which  he  had  received  from  you.  I  indorsed  it,  and 
handed  it  to  him  in  liquidation  of  tnese  Coventry  expenses. 
I  am  very  much  obliged,  indeed,  to  you  for  it.  I  have  had 
so  many  expenses  this  year  that  I  should  have  had  diffi- 
culty in  meeting  their  large  claims."  This  is,  no  doubt, 
quite  consistent  with  accepting  the  money  as  a  pure  gift. 
But  he  goes  on  to  say :  '  '1  wul  gladly  repay  it  to  you  at 
an  early  opportunity,  and  I  hope  that  it  will  not  be  very 
long ;"  and  states  his  reason  for  the  expectation.  It  appears 
to  me  that  this  was  tantamount  to  saying — and  I  think  the 
testator  would  understand  him  as  saying — "Do  not  carry 
out  your  intention  of  deducting  this  sum  from  the  legacy 
7Eng.  Eep.]  58 
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which  you  intend  to  leave  to  mv  child,  for  I  would  rather 
repay  it  myself,  and  I  shall  be  able  to  repay  it  within  a  short 
time."  At  any  rate,  in  my  opinion  this  letter  was  not  a  final 
acceptance  of  the  money  as  a  gift;  but  was  suflBcient  to 
keep  the  matter  open,  so  to  say,  as  between  the  testator  and 
Mr.  Hill,  whether  it  should  be  finally  accepted  as  a  gift,  or 
whether  it  should  be  finally  accepted  as  a  loan. 

It  appears  to  me,  then,  to  follow,  that  at  the  time  when 
the  promissory  note  was  given  it  was  open  to  the  parties 
either  to  make  the  transaction  a  gift  or  to  make  it  a  loan ; 
and  matters  being  in  that  position,  I  have  no  hesitation  in 
saying  that  in  a  court  of  law  the  promissoiy  note  would  be 
held  absolutely  conclusive  evidence  that  the  parties  deter- 
mined that  it  should  be  a  loan,  and  that  it  should  not  be  a 
gift.  I  apprehend  that  in  a  court  of  law  the  money  not 
Having  been  received  absolutely  as  a  present,  and  there 
being,  therefore,  a  f uU  consideration  for  the  note,  evidence 
is  not  admissible  for  the  purpose  of  proving  that  the  parties 
8991  verbally  *agreed  that  the  note  should  not  be  paid,  and 
should  be  no  security  for  the  principal.  That  oeing  so 
the  legal  defence  fails,  and  it  appears  to  me  it  fails  upon 
this  ground,  that  at  the  time  when  the  promissory  note  was 

fiven  it  had  not  finally  been  settled  between  Mr.  Hill  and 
f r.  Wilson  whether  the  transaction  should  be  one  of  gift  or 
of  loan,  and  that  the  promissory  note  conclusively  made  it 
a  loan. 

Then,  ought  there  to  be  any  difference  in  this  court  ?  In 
my  opinion  there  ought  not.  There  is  no  doubt  that  in  this 
court  relief  may  be  had  against  written  instruments  in  cases 
where  no  such  relief  could  be  had  in  a  court  of  law.  If  an  in- 
strument has  been  drawn  up  by  mistake,  if  it  be  proved  by 
clear  evidence  that  it  was  the  intention  of  the  parties  to  effect 
some  different  object,  and  by  the  mistake  of  the  draftsman 
the  instrument  has  been  wrongly  drawn  up,  no  doubt  it  can 
be  set  aside.  But  in  the  present  case  it  is  impossible  to  say 
there  was  any  mistake.  It  is  impossible  to  suppose  that 
either  Mr.  Hill  or  Mr.  Wilson  did  not  perfectly  understand 
the  meaning  and  the  legal  effect  of  such  a  common  and 
ordinary  instrument  as  a  promissory  note. 

Then  the  evidence  as  to  the  alleged  bargain  depends  ex- 
clusively on  the  evidence  of  Mr.  Hill  alone.  I  do  not  in  the 
least  mean  to  say  Mr.  Hill  does  not  perfectly  believe  and 
lionestlv  make  the  statement  which  he  nas  given  in  his  evi- 
dence, but  of  course  if  we  are  to  say  that  although  a  prom- 
issory note  has  been  given  promising  to  pay  this  money,  yet 
the  money  is  not  to  be  paid,  at  the  very  least  we  ought  to 
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be  perfectly  certain  that  the  testator  received  the  note  on 
these  terms,  and  fnlly  understood  that,  although  he  had 
received  it,  he  was  not  to  have  the  security  of  it.  Upon  that 
I  think  the  evidence  which  is  given  by  the  executor  cannot  be 
disregarded,  and  according  to  his  evidence  the  testator  told 
him  he  would  have  to  collect  the  £500  from  Mr.  Staveley 
Hill,  showing  perfectly  that  he  understood  that  he  had  got 
the  security  or  the  note.  It  appears  to  me  that,  in  the  face 
of  this,  it  would  be  perfectly  impossible  for  us  to  act  on  Mr. 
Staveley  Hill's  evidence  alone,  even  if  it  were  possible  for 
us,  which  I  doubt,  on  any  evidence,  to  take  away  the  right 
to  sue  on  the  note,  there  oeing  no  mistake.  Then  it  is  to  be 
observed  that  the  payment  of  interest  is  in  itself  another 
very  strong  circumstance.  *Why  should  interest  be  [900 
paid  on  money  which  was  understood  by  the  parties  to  have 
been  given  and  received  as  a  present  and  not  to  have  consti- 
tuted a  debt  ? 

On  the  whole,  therefore,  I  cannot  help  coming  to  the  con- 
clusion that  there  was  no  suflBcient  ground  for  the  judgment 
of  the  vice-chancellor  by  which  he  granted  this  perpetual 
injunction,  and  in  my  opinion  the  bill  must  be  dismissed; 
and  if  the  defendants  insist  upon  it,  though  I  must  confess 
I  think  it  a  hard  case  on  Mr.  Staveley  Hill,  it  must  be  dis- 
missed with  costs. 

Sir  W.  M.  James,  L.  J;    I  am  of  the  same  opinion. 

In  sonsiderin§  this  case,  it  appears  to  me  that  the  whole 
of  the  conversation  alleged  to  have  taken  place  between  Mr. 
Hill  and  Mr.  Wilson  on  the  occasion  when  the  promissory 
note  was  given  must  be  eliminated  entirely.  The  conversa- 
tion is  not  alleged  for  the  purpose  of  showing  that  there  was 
any  mistake  in  the  preparation  of  the  document,  that  there 
was  any  fraud  in  the  concoction  of  the  document  or  in  the 
receipt  of  it,  nor  that  it  was  given  as  a  security  for  the  bal- 
ance due  on  some  account,  or  anything  of  the  kind  ;  but  the 
conversation  is  alleged  solely  for  the  purpose  of  showing 
that  the  written  document  does  not  mean  what  the  written 
document  says  ;  that  a  paper  containing  an  express  promise 
to  pay  £500  and  interest  at  £1  per  cent,  was  given  on  the 
one  side  and  accepted  on  the  other  as  a  promise  to  pay  in- 
terest at  £1  per  cent,  during  the  lifetime  of  the  person  to 
whom  the  note  was  given.  The  evidence  given  is  the  parol 
evidence  of  the  maker  of  a  promissory  note  as  to  a  conver- 
sation alleged  to  have  taken  place  between  himself  and  the 
person  to  whom  the  note  was  given,  that  person  being  dead. 
Even  if  such  evidence  be  legally  admissible  for  any  purpose, 
the  interests  of  mankind,  in  my  opinion,  imperatively  re- 
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quire  that,  unless  corroborated,  it  should  be  wholly  disre- 
garded. Nobody  would  be  safe  in  respect  of  his  pecuniary 
transactions  if  legal  documents  iound  in  his  possession  at 
the  time  of  his  death,  and  endeavored  to  be  eniorced  by  his 
executors,  could  be  set  aside,  or  varied,  or  altered  bv  the 
parol  evidence  of  the  person  who  had  bound  himself.  It 
would  be  very  easy,  of  course,  for  any  body  who  owed  a 
901]  testator  a  debt  to  say,  "I  met  the  *te8tator,  and 
he  promised  he  would,  not  sue."  "I  met  the  testator, 
and  gave  him  the  money.''  ^^I  met  the  testator,  and 
in  consideration  of  something,  he  agreed  to  release  me." 
The  interests  of  justice  and  the  interests  of  mankind  require 
that  such  evidence  should  be  wholly  disregarded.  In  the 
present  case  such  evidence  is  inadmissible,  because  it  is  the 
rule  of  law  and  the  rule  of  this  court  also  that  parol  evidence 
cannot  be  tendered  for  the  purpose  of  altering  the  terms  of  a 
written  contract.  *  I  therefore  entirely  lay  aside  the  whole  of 
that  conversation  and  proceed  to  the  main  question.  A 
promissory  note  as  between  the  original  parties  to  it  is  no 
more  than  an  express  promise  to  pay  a  certain  sum  of  money, 
and  there  is  no  doubt  mat  an  express  promise  for  an  executed 
gratuitous  consideration  is  a  nudum  pdcturriy  and  that  from 
a  nud/wm  pactum  no  action  arises.  But  is  there  here 
such  satisfactory  evidence  as  is  required  that  the  promissory 
note  was  a  mere  voluntary  promise  to  repay  that  which  had 
been  a  voluntary  gratuitous  advance  of  money  I  In  refer- 
ence to  that  we  have  to  consider  this :  We  begin,  no  doubt, 
as  it  appears  to  me,  with  a  clear  intention  on  the  part  of  Mr. 
Wilson  to  make  a  present  of  £600.  The  conversation  de- 
posed to  by  Mr.  Gray  does  not  seem  to  me  to  be  at  all 
unnatural.  A  man  who  is  asked  for  a  loan  of  £1,000  gets 
rid  of  it  by  saying,  ' '  I  would  much  rather  give  £600  than 
lend  £1,000"  (that  is  by  no  means  an  unusual  thing) ;  "J 
will  give  £600,  but  I  will  give  it  with  this  distinct  under- 
standing, that  it  will  make  a  diflference  to  the  legacy  that  I 
shall  give  to  the  family  of  the  genUeman  receiving  it." 
That  being  so,  the  gentleman  who  receives  it  says  :  '' STo,  I 
will  not  take  it  as  a  gift,  because  I  do  not  want  to  prejudice 
my  child,  especially  considering  that  circumstances  have 
made  me  much  better  oflf  than  1  thought  I  should  have 
been  some  short  time  ago,  and  therefore  I  wish  it  to  be 
treated  as  a  loan."  The  letter  saying  this  is  retained  by  the 
testator,  which  letter  contains  an  expression  which  is  not 
without  materiality  in  this  case — ^it  contains  an  expression 
that  that  part  of  the  letter  is  written  on  business.  It  is  sent 
to  the  testator  as  a  business  letter,  it  is  retained  by  the  tes- 
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tator  in  his  repositories  as  a  business  letter,  containing  as  it 
appears  to  me,  a  distinct  statement  on  the  part  of  the  gen- 
tleman to  whom  this  money  was  sent,  '*  I  wnl  not  take  it  as  a 
fift,  I  will  take  it  as  a  loan,  and  I  will  repay  you."  That 
eing  so,  there  followed  a  meeting  between  the  ^parties,  [902 
in  which  the  transaction  is  concluded  by  a  promissory  note 
as  for  money  advanced — ^a  promise  to  pay  that  money  with 
interest  upon  it.  That  being  the  state  of  things  upon  the 
view  of  the  evidence  most  favorable  to  the  plaintiff,  I  am  of 
opinion  it  is  impossible  to  get  rid  of  the  effect  of  the  docu- 
ment, or  to  say  that  the  transaction,  as  it  was  completed 
between  the  plaintiff  and  the  testator,  was  anything  else 
than  a  loan  to  be  repaid  according  to  the  terms  of  the  pro- 
missory note. 

I  therefore  concur  with  the  lord  justice  in  the  opinion  that 
the  order  of  the  vice-chancellor  cannot  be  sustained,  but  I 
hope  that  the  defendants  wiU  notpress  for  costs. 

Solicitors :  Messrs.  Ouscotte^  Wadham^  &  Daw ;  Messrs. 
WestaZl  &  Roberts. 


[Law  Reports,  8  Chancery  Appeals,  902.] 
'L.  JJ.,  June  12, 13, 1878. 

Dance  v.  Goldingham. 

[1872    D.     199.] 

DepreeuUory   CondUiom  of  Sale — Trustee — Purchaser — Infant  Plaintiff— Inierext  of 

Platntiff — Injundion. 

By  a  deed  of  the  year  1858,  lands  were  conveyed  to  trustees  on  the  usual  trusts  for 
sale.  The  trustees  were  unable  to  find  a  deed  of  1819,  through  which  the  coaveying 
parties  to  the  deed  of  1858  derived  their  title ;  and  put  up  t£e  lands  for  sale  by  auc- 
tion under  a  condition  that  the  title  should  commence  with  the  deed  of  1858,  and 
that  no  earlier  title  should  be  called  for  except  at  the  purchaser's  expense.  The  lands 
were  sold  at  the  auction,  the  object  of  the  condition  being  explained  in  the  auction 
room.  A  suit  to  restrain  completion  was  instituted  by  one  of  the  cestuis  que  trtui 
against  the  trustees  and  the  purchaser.  Some  time  after  the  institution  of  the  suit, 
the  deed  of  1819  was  found: 

Held  (affirming  the  decision  of  Malins,  V.C),  that  this  condition  was  calculated  to 
depreciate  the  property  at  the  auction,  and  was  inserted  without  any  reasonable 
ground : 

Hdd,  that  the  court  would,  at  the  suit  of  a  cestui  que  trust,  restrain  the  purchaser 
from  completing  the  sale : 

Held  (reversing  the  decision  of  Malins,  V.C),  that  the  smallness  of  the  interest  of 
the  plaintiff,  and  the  fact  that  she  was  an  infant,  and  that  the  suit  might  have  been 
instituted  on  other  motives,  were  not  reasons  against  granting  an  injunction  to  re- 
strain completion. 

By  an  indenture  of  settlement  bearing  date  the  11th  of 
September,  1819,  certain  lands,  amongst  which  was  a  farm 
called  Brockhill,  *in  the  county  of  Worcester,  were  [903 
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conveyed  to  trustees  for  the  term  of  600  years,  upon  trust 
for  raising  £3,000  for  the  younger  children  of  John  Thomas 
and  Mary  Thomas,  his  wife,  and  subject  thereto  to  the 
use  of  John  Thomas  and  his  wife  for  their  lives,  with  re- 
mainder to  their  first  and  other  sons  in  tail.  Thev  had  ten 
children,  of  whom  John  Prosser  Thomas  was  the  eldest 
son.  John  Prosser  Thomas  mortgaged  and  otherwise  dealt 
with  his  reversion,  and  certain  proceedings  in  chancery  took 
place  respecting  his  estate. 

By  an  indenture  dated  the  12th  of  March,  1858,  made  with 
the  consent  of  the  lords  justices  of  appeal  in  chancery  as 
protector  of  the  settlement  (Mary  Thomas,  the  then  tenant 
for  life,  being  a  lunatic),  the  estate  taU  of  John  Prosser 
Thomas  in  the  lands  subject  to  the  deed  was  barred. 

By  this  indenture,  after  reciting  at  some  leng1;h  the  inden- 
ture of  the  11th  of  September,  1819,  and  reciting  the  state 
of  the  family,  and  reciting  the  mortgages  and  other  dealings 
of.  J.  P.  Thomas,  and  reciting  the  orders  in  chancery  as  to 
the  consent  on  behalf  of  Mary  Thomas,  it  was  witnessed 
that  the  mortgagees  of  J.  P.  Thomas  and  J.  P.  Thomas,  with 
the  consent  oi  the  lords  justices,  did  grant  and  confirm  unto 
J.  T.  White  and  H.  G.  Goldingham,  and  their  heirs,  the  lands 
then  subject  to  the  uses  of  the  indenture  of  1819,  To  hold  the 
same,  freed  from  the  mortgages  of  J.  P.  Thomas,  to  the  use 
of  White  and  Goldingham  and  their  heirs,  ''Upon  trust  that 
they  the  said  John  Thomas  White  and  Herbert  G.  Golding- 
ham, or  the  survivor  or  the  heirs  of  the  survivor  of  them  shall, 
as  soon  as  conveniently  may  be  after  the  death  of  the  said 
Mary  Thomas,  sell  the  said  messuages,  lands,  hereditaments, 
and  premises  expressed  to  be  by  these  presents  granted, 
released,  and  assured,  either  together  or  in  parcels,  and 
either  by  public  auction  or  private  contract,  and  under  such 
special  or  other  conditions  or  stipulations  as  to  title  or 
evidence  of  title  or  other  matters  as  to  them  or  him  shall 
seem  fit  (with  full  power,  in  particular,  to  make  any  such 
conditions  or  stipulations  as  aforesaid  in  any  particulars  or 
conditions  of  sale  of  more  than  one  lot,  although  such  con- 
ditions or  stipulations  as  aforesaid,  or  some  or  one  of  them, 
may  not  be  required  for  some  one  or  more  of  the  lots) ;  and 
also  to  buy  in,  and,  either  voluntarily  or  for  a  valuable^con- 
904]  *sideration,  to  rescind  any  contract  for  sale  of  the 
same  messuages,  lands,  hereditaments,  and  premises,  or  any 
part  thereof,  and  to  resell  the  same  either  by  public  auction 
or  private  contract  with  the  like  powers  in  all  respects  as 
upon  an  original  sale,  without  being  answerable  for  any  loss 
upon  a  resale ;  and  for  the  purposes  aforesaid,  or  any  of 
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them,  to  execute  and  do  all  such  assurances  and  things  as 
they  or  he  shall  think  fit."  And  the  trustees  were  to  stand 
possessed  of  the  ;purchase- money,  in  trust,  after  payment  of 
expenses,  in  the  first  place  to  pay  the  £3,000  charged  on  the 
estate,  and  in  the  next  place  to  pay  the  sum  of  £2,600  and 
interest  to  the  mortgagees  of  J.  I*.  Thomas,  and  to  stand 

Sossessed  of  the  residue  of  the  money,  in  trust  for  the  chU- 
ren  and  grandchildren  of  Mary  Thomas  as  therein  men- 
tioned. 

Mary  Thomas  died  in  April,  1872,  and  the  trusts  for  sale 
of  the  deed  of  1858  then  came  into  operation.  White  and 
Goldingham,  the  trustees,  had  possession  of  that  deed  and 
of  the  prior  mortgages  of  J.  P.  Thomas,  but  were  unable  to 
find  the  deed  of  1819  ;  and  after  making  many  inquiries  for 
it,  and  after  some  discussion  between  them,  conceiving  that 
to  announce  the  loss  of  the  deed  of  settlement  would  oe  in- 
judicious, and  that  the  expense  of  supplying  evidence  of  the 
loss  would  be  considerable,  they  determined  to  provide  that 
the  title  should  commence  with  the  deed  of  1858. 

They  accordingly  prepared  conditions  of  sale  as  to  Brock- 
hill  and  another  piece  of  land,  the  6th  condition  being  that 
* '  The  title  to  the  several  lots  shall  commence  with  an  mden- 
ture  dated  the  12th  day  of  March,  1858,  under  which  the 
premises  became  vested  in  the  vendors  as  trustees  for  sale ; 
and  no  earlier  or  other  title  shall  be  called  for  or  required, 
except  at  the  purchaser's  expense  in  all  things." 

Under  these  conditions,  the  lands  were  put  up  for  sale  by 
auction  at  Worcester  on  the  24th  of  September,  1872^  and 
the  farm  called  Brockhill  was  then  sold  to  one  Mr.  Hill,  a 
solicitor  at  Worcester,  for  £9,000. 

On  the  17th  of  December,  1872,  the  original  bill  in  this 
suit,  was  filed  by  Elizabeth  Dance  (one  of  the  grandchildren 
of  Mary  Thomas),  an  infant,  by  John  Dance,  her  father  and 
next  friend,  against  Goldingham  and  White,  the  trustees, 
and  Hill,  the  ^purchaser,  praying  that  the  trusts  of  the  [905 
deed  of  1868  might  be  carried  into  execution  under  the 
court,  and  that  the  sale  of  the  Brockhill  estate  might  be  set 
aside,  and  the  estate  sold  under  the  direction  of  the  court. 

The  bill  charged  that  the  sale  was  materially  prejudiced 
by  the  conditions  of  sale,  and  made  several  other  charges  of 
misconduct  against  the  trustees,  which  were  abandoned  upon 
the  hearing  before  the  court  of  appeal.  The  plaintiff  pro- 
duced evidence  that  the  Brockhill  estate  was  worth  more 
than  £9,000,  and  that  the  conditions  had  a  depreciatory 
effect,  the  result  of  which  evidence  is  stated  in  the  judg- 
ments of  the  Vice-Chancellor  Malins  and  of  the  lords  justices. 
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The  defendants  Goldingham'  and  White  produced  evidence 
that  the  property  was  sold  for  its  full  value,  and  deposed 
that  several  persons  had  called  to  make  inquiries,  but  no 
one  had  objected  to  the  shortness  of  the  title.  At  the  auc- 
tion, a  Mr.  Puffh,  supposed  to  be  acting  for  the  fcither  of  the 
Slaintiff,  did  object  to  the  shortness  of  the  title ;  the  def en- 
ant  Goldingham  then  produced  the  deed  of  1858,  and 
showed  that  it  recited  the  deed  of  1819,  and  explained  why 
he  could  not  at  the  vendor's  expense  extend  the  title. 
Evidence  was  also  given  that  the  sale  was  not  affected  by 
the  condition. 

The  share  of  the  infant  plaintiff  in  the  residue  of  the 
moneys  arising  from  the  sale  was  one  thirty-fifth,  and  it 
appeared  that  John  Dance,  the  father  of  the  plaintiff,  had 
been  the  tenant  of  Brockhill  since  the  year  1839,  and  that 
there  had  been  disputes  between  him  and  Goldingham  re- 
specting arrears  of  rent  and  other  matters ; .  and  that  Gold- 
ingham and  White  had  given  him  notice  to  quit  at  Lady-day, 
1873. 

Some  time  after  the  suit  had  been  instituted,  the  deed  of 
1819  was  found  to  be  in  the  possession  of  the  London  agents 
of  a  Mr.  Walcot,  of  Worcester,  who  had  been  formerly 
engaged  as  solicitor  of  J.  P.  Thomas  and  also  of  a  former 
committee  of  the  estate  of  Mary  Thomas. 

The  plaintiff  moved  before  the  Vice-Chancellor  Malins  that 
the  defendant  Hill  might  be  restrained  from  accepting  any 
conveyance  of  the  Brockhill  estate,  and  that  White  and 
Goldingham  might  be  restrained  from  executing  any  con- 
veyance to  Hill. 

906]    *The  Vice-Chancellor  Malins  refused  the  motion  ('), 
and  the  plaintiff  appealed. 

Q)  1873.    April  24.  effect    Thia  sale  has  been  impugned  on 

Sir  R.  Malins,  V.C.    This  is  a  litiga-  three  grounds.    [The  vice-chancellor  then 

tion  of  a  most  extraordinary  character,  referreid  to   the  charges  of   misconduct 

and  of  a  ma^itude  far  beyond  what  can  which  on  the  appeal  were  abandoned.] 
be  justified  by  the  stake  m  question  be-        Then  the  third  and  remaining  charj^e 

tween    the    parties.      [His    honor    then  is  one  in  which  there  is  a  conBiderable 

stated  the  facts  of  the  case.]  semblance  of  truth,  and  as  to  which,  after 

Now  it  is  clearly  the  duty  of  this  court  all  I  have  heard,  I  am  bound  to  come  to 

to  maintain  every  sale  which  has  been  the  conclusion  that  the  trustees  did  not 

fairly  made,  whether  it  has  taken  place  in  a  very  satisfactory  manner  discharge 

under  its  own  direction  or  by  virtue  of  their  duty.    The  origin  of  their  title  to 

an   authority  vested  in  trustees,   or  by  the  land  was  a  settlement  of  1819.    That 

virtue  of  the  ownership  of  the  vendor,  settlement  had  been  lost  sight  of,  nobody 

It  is  the  duty  of  this  court  not  to  inter-  knew  exactly  where  to  find  it,  and  it  had 

fere  unless  some  very  plain  necessity  for  not  been  found ;  but  it  is  clear  that  by 

doing  so   exists,   and    some    mistake  is  the  exercise  of   reasonable   diligence   it 

shown  to  have  been  made  in  the  mode  by  miglit  have  been  discovered.     Neverthe- 

which  the  sale  has    been   carried    into  less,  I  am   satisfied  that  there  was  no 
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*Mr.  OlassCj  Q.C,  and  Mr.  Locock  Webb^  for  the  [907 

plaintiff.    The  vice-chancellor  considered  that  the  plaintiff  a 
interest  was  so  small  as  to  disentitle  her  from  filing  this  bill, 

want  of  good  faith  on  the  part  of  Mr.  the  sale  as  that  by  reason  of  the  intro- 

Cf  oldingham  and  Mr.  White  in  their  state-  duction  of  improper  conditions,  by  the 

ment  that  they  could  not  find  the  settle-  want  uf  due  publication  of  the  intended 

ment.  sale,  or  by  a  careless  mode  of  conducting 

But  in  the  conditions  of  sale  there  is  the  sale,  the  interests  of  the  cestuit  que 

one  of  which  the  court  cannot  approve,  trust  have    been    sacrificed,   nothing    is 

Even  if  the  deed  of  1819  was  lost,  they  more  clear  than  that  the  cestuis  que  tnui 

might  have  procured  a  copy,  and  might  are  the  persons  upon  whose  application 

have  stated  in  the  conditions  that  though  the  completion  of  the  sale  can  be  staved, 

the  deed  was  lost  they  could  procure  a  I  have  no  doubt  whatever  that  where 

copy.    It  was  recited  in  the  deed  of  1858,  it  is  made  apparent  to  the  court  that 

and  even  that  would  have  been  conclu-  trustees  have  so  conducted  the  sale  as 

sive.     If  the  purchasers  had  been  told  that  a  lower  price  has  been  obtained 

that  the  property  had  been  in  the  posses-  than  ouf  ht  to  have  been   obtained,  the 

sion  of  the  family  for  fiffcy  years,  but  the  sale   wiU,  upon  the  application  of   the 

deed  of  1819  had  been  lost,  the  conditions  cestuis  que  trust,  be  stayed  against  the 

of  sale  would  not  have  been  in  the  slight-  purchaser  if  he  was  so  mixed  up  with  the 

est  degree  calculated   to  prejudice    tlie  iirregularity  as  that  he  ought  not  to  have 

sale.    But  beyond  this  condition,  I  can  the  advantage  of  his  purchase.     That  is 

find  nothing  of  which  the  slightest  com-  not  only  correct  upon  principle,  but  it 

plaint  can  be  made.  was  so  laid  down  oy  tne  Lord  Justice 

Now,  with  regard  to  the  duties  of  trus-  Turner  in  Hede  y.   Uakes  (4  D.  J.  ii  S., 

tees,  there  is  very  considerable  difficulty  513.) 

in  the  case,  because  although  there  may  It  was    said    in  argument    that    this 

be  a  remedy  against  tlie  trustees,  it  is  might  bo  done  after  the  sale  had  been 

very  dilficult  to  say  that,  if  the  conditions  completed,  and  not  before.    But  in  my 

are  unduly  restrictive,  the  purchaser  who  opinion  it  is  much  more  proper  to  come 

attends  the  auction  and  knows  nothing  of  to  the  court  before  the  sale  is  completed, 

the  motive  for  introducing  the  condition,  so  as  to  stop  the  completion  if  the  court 

must  necessarily  lose  the  advantage  of  his  thinks  it  is  a  case  calling  for  interference 

purchase.     I  do  not  think  the  doctrines  by  injunction,  and  thus  prevent  the  pur- 

of  this  court  go  to  that  extent.     Upon  chaser  from   being  put  to  the  inconve- 

this  point  the   case  of   Ord  v.  Noel,  (6  nience  of  parting  with  his  money.     If, 

Madd.  438)  was  cited.     [His  honor  then  therefore,  it  was  established    that   Mr. 

stated  the  facts  of  that  case,  and  said  that  Hill  had  been  mixed  up  with  this  irre^- 

it  proceeded  on  the  ground  that  the  pur-  larity  to  such  an  extent  as  to  call  upon 

chaser,  who  was  the  plaintiff,  was  cogni-  the    court  to    interfere,   the   cestuis    que 

zant  of  the  irregularity  which  had  been  trust  are  the  proper  persons  to  file  a  bill 

committed.]  for  that  purpose.     There  can  be  no  doubt 

Then  comes  the  question,  assuming  that  about  that, 

a  sale  may  be  vitiated  by  irregularity  Then  is  Mr.  Hill  mixed  up  with  this 

and  want  of  due  care,  whether  it  can  l>e  irreg^arity  to   such  an  extent  as  that 

Intercepted  upon  the  application  of  the  he  ought  to  be  deprived  of  the  advantage 

cestuis  que  trust  /   That  is  a  question  about  of  the  purchase  of  this  property  ?    He  has 

which  I  confess  that  upon  principle,  if  purchased    the  property  and    he  has  a 

there    were    no    authority    whatever,   I  rieht  to  keep  it  unless  he  is  so  mixed  up 

should  feel  no  difficulty.     The  duty  of  with    the    irregularity    which   was    un- 

the  trustees  is  to  protect  the  cestuis  que  doubtedly  committed  by  the  trustees  as 

trust f  and  to  sell  the  property  for   the  to  disentitle  him  to  retain  his  purchase ; 

best  price  that  can   be  reasonably  ob-  but  it  is  an  irregularity  which  does  not 

tained  for  it.     They  must  not  enter  into  necessarily    affect    Mr.   Hill.     Mr.    Hill 

undue  speculations,  but  must  conduct  the  purchased  under  a  condition  which  did 

sale  in  a  business-like  manner,  and  obtain  not  say   that    under    no    circumstances 

the  best  price  they  can  reasonably  ob-  should  more  than  fourteen  years'  title  be 

tain  fur  the  property.     If  they  so  conduct  shown,  but  that  no  more  than  fourteen 

7Eng.  Rkp.]  69 
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908]  but  any  cestui  que  Hrust  has  a  right  to  prevent  a 
breach  of  trust :  Turner  v.  Hartey  (') ;  Rede  v.  Oakes  ('). 

It  is  clear  that  this  was  an  improper  condition,  and  was 
known  to  be  so.  Under  those  circumstances,  it  is  not  neces- 
sary for  us  to  show  that  the  property  could  have  been  solft 
for  more,  which  is  usually  impossible.  There  is,  however, 
some  evidence  that  it  did  affect  the  sale.  We  have  proposed 
to  have  the  property  sold  again,  and  we  have  guaranteed 
909]  the  estate  against  loss.  Ord  v.  Noel  {*)  *and  Dovmes 
V.  Orazebrook  (*)  are  authorities  that  trustees  are  bound  to 
sell  to  the  best  advantage. 

years'  title  should  be  shown  unless  at  the  the  purchase  he  has  made.  Then  there 
expense  of  the  purchaser.  This  shows,  came  another  question  which  the  court 
therefore,  that  more  could  have  been  ob-  could  not  lose  si^ht  of,  namely,  who  was 
tained  if  the  purchaser  chose  to  go  to  the  the  plaintiff  in  this  case,  and  what  her  in- 
expense  of  obtaining  it.  Is  that  such  tercst?  She  was  entitled  to  one-thirty- 
an  irregularity  as  to  affect  the  sale  ?  fifth  part  of  the  surplus  of  the  pnrchase- 
His  nonor  then  said  that  it  appeared  money  produced  by  the  sale  of  this  estate; 
that  Mr.  Hill  had  seen  a  copy  of  the  deed  and  even  if  this  estate  were  to  fetch 
of  1819  before  he  went  to  the  sale,  and  £1,000  or  £2,000  more,  if  sold  again  her 
others  might  have  done  the  same.  This,  share  would  be  very  small.  His  honor 
however,  would  induce  him  to  give  the  could  not  overlook  the  insignificance  of 
utmost  value  for  it,  and  not  to  stop  short  the  interest  of  the  plaintiff.  He  was 
of  its  utmost  value.  The  real  vice  of  the  satisfied  that  this  suit  was  never  insti- 
thing  was  this,  that  it  being  stated  that  tuted  witli  that  object  alone.  It  was  not 
no  earlier  title  would  be  shown  except  the  pecuniary  value,  but  it  was  the  desire 
at  the  expense  of  the  purchaser,  many  men  of  Mr.  Dance  to  retain  possession  of  the 
would  be  deterred  from  going  to  the  estate  which  he  has  held  so  long;  but 
auction.  Still  most  persons  having  an  that  was  a  desire  that  he  should  have 
idea  of  bidding  did  attend  the  sale,  and  expressed  before  September,  and  not  have 
there  was  no  evidence  whatever  that  any  waited  during  the  period  that  elapsed 
material  diminution  of  the  price  was  between  September  and  December.  His 
caused  by  it,  and  there  was  no  reason  to  honor's  opinion  on  the  whole  case,  there- 
believe  that  it  would  have  fetched  more;  fore^  was,  that  whatever  might  be  the 
although  his  honor's  individual  opinion  ultimate  result  as  to  the  costs  as  between 
was  that  it  was  worth  more  than  £9,000,  this  plaintiff  and  the  trustees,  he  could 
and  that  if  it  was  put  up  for  sale  again  it  not  interfere  as  between  the  trustees  and 
would  feteh  more.  But  his  honor  could  Mr.  Hill.  The  trustees  also  were  fully 
not  disres^ard  the  evidence  to  the  con-  justified  in  defending  themselves  against 
trary,  and  could  not  say  that  on  the  evi-  the  attacks  made  upon  them  for  improper 
dence  it  was  shown  that  any  injury  had  conduct,  w^hich  attacks  were  utterly 
been  done.  His  honor  was  bound  to  say  groundless.  On  the  whole  case,  although 
that  no  case  had  occurred  in  this  court  to  the  extent  pointed  out  the  trustees  had 
of  interfering  with  the  right  of  a  pur-  miscarried,  they  had  not  miscarried  in 
chaser  who  had  attended  an  auction  and  such  a  manner  as  to  mix  up  Mr.  HUl 
become  tho  purchaser  of  an  estate  unless  with  the  result,  and  therefore  this  motion 
he  had  been  in  some  way  mixed  up  in  the  to  restrain  him  from  effecting  the  corn- 
impropriety  of  conduct  on  the  part  of  the  pletion  of  his  purchase  must  oe  refused, 
seller,  as  he  was  undoubtedly  in  the  case  (')  Jac,  169. 
of  Ord  V.  Noel.  Ilis  honor  was,  how-  (*)  4  D.  J.  AS.,  505. 
ever,  at  a  loss  to  see  that  Mr.  Hill  had  (*)  5  Madd.,  438. 
been  so  mixed  up  with  this  transaction  {*)  S  Mer.,  200. 
as  that  he  must  lose  the  advantage  of 
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[They  also  cited  Jenkins  v.  Jones  C)  and  Mortlock  v. 
Bullern.] 

Mr.  Cotton^  Q.C.,  and  Mr.  Stallard^  for  the  purchaser : 
Tlu»re  is  no  suggestion  of  any  collusion,  or  if  there  was  it 
has  been  given  up.  Even  if  tne  suit  is  a  Jxrna  fide  suit,  the 
only  question  is,  whether  Mr.  Hill  had  notice  of  any  breach 
of  trust ;  if  not,  the  plaintifE  cannot  set  aside  the  sale,  and 
her  remedy  is  against  the  trustees.  But  it  is  clear  that  the 
suit  is  not  bona  fide  or  really  the  suit  of  the  infant. 

[Sir  W.  M.  James,  L.J.  Then  you  might  have  moved  to 
stay  the  suit,  and  to  have  an  inquiry  whether  it  was  for  the 
benefit  of  the  infant.  ] 

The  trustees  have  the  legal  estate,  and  have  a  right  to  sell, 
and  are  expressly  authorized  to  make  conditions  of  sale. 
There  is  no  evidence  that  any  person  was  deterred,  and  the 
purchaser  has  given  a  fair  price. 

Mr.  Higgins^  Q.C.,  and  Mr.  Graham  Hastings^  for  the 
trustees :  The  trustees  acted  with  perfectly  good  faith  and 
every  desire  to  do  what  was  right.  No  one  took  any  objec- 
tion until  this  bill  was  filed  containing  charges  of  misconduct 
which  have  been  abandoned.  Any  possible  objection  was 
cleared  away  by  what  took  place  in  the  auction  room,  where 
all  the  facts  were  statefd.  It  would  have  been  to  the  interest 
of  the  trustees,  who  were  both  solicitors,  to  carry  back  the 
title  as  far  as  possible ;  and  it  was  entirely  to  save  expense 
to  their  clients  that  this  condition  was  inserted. 
'  Sib  W.  M.  James,  L.  J.  This  case  raises  some  general 
questions  affecting  the  conduct  of  sales  by  trustees  which 
are  much  more  important  than  this  particular  case  seems 
to  be. 

I  have  always  understood  it  to  be  the  law,  consistently 
with  authority  and  principle,  that,  however  large  may  be 
the  power  of  trustees  under  their  trust  deed  to  introduce 
conditions  limiting  the  *title,  and  other  special  con-  [910 
ditions  which  have,  or  are  calculated  to  have,  a  depreciatory 
effect  on  the  sale,  they  are  bound  to  exercise  them  in  a  rea- 
sonable and  proper  manner— that  they  must  not  rashly  or 
improvidently  introduce  a  depreciatory  condition  for  which 
there  is  no  necessity.  I  am  of  opinion  in  this  case  that  the 
conditions  are  of  a  depreciatory  character,  for  which  there 
really  is  no  sufficient  justification.  The  6th  condition,  which 
states  that  the  title  commences  with  an  indenture  dated  the 
12th  of  March,  1858,  under  which  the  premises  became 
vested  in  the  vendors  as  trustees  for  sale,  is  a  limitation  of 
title  such  as  I  never  saw  before  in  conditions  of  sale,  and  is 

(»)  2  Giff.,  99.  (»)  10  Vea,,  292, 
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well  calculated  to  deter  persons  from  buying.  The  trustees 
say :  ' '  We  are  only  trustees  for  sale ;  we  produce  you 
nothing  except  one  deed ' '  (which  must  have  been  a  volun- 
tary deed  as  far  as  they  were  concerned) ;  "you  must  take 
whatever  title  we  have  at  the  time ;  we  wUl  give  you  merely 
a  deed  dated  about  fourteen  years  ago,  vesting  the  property 
in  us  as  trustees  for  sale."  Ifo  doubt  the  condition  goes  on 
to  say :  "and  no  earlier  or  other  title  shall  be  called  for  or 
required  except  at  the  purchaser's  expense  in  all  thin^." 
What  the  meaning  of  those  words  is,  I  am  not  prepared  to 
say.  Whether  they  mean  that  the  purchaser  could  compel 
the  vendors  to  show  at  his  expense  a  marketable  title  for 
sixty  years  (which  I  do  not  think  is  the  meaning  they  would 
bind  themselves  to),  or  mean  that  the  title  shaU  commence 
with  an  indenture  of  March,  1868,  and  if  the  purchaser 
wants  other  title-deeds  in  their  possession  or  power  they  will 
at  his  expense  give  him  everything  he  asks  for  and  is  enti- 
tled to  upon  reading  the  deed  which  they  produce — which 
of  those  two  is  the  legal  construction  of  that  condition,  I  am 
not  prepared  to  say. 

It  appears  to  me  that  if  the  trustees  had  been  asked  to 
produce  a  marketable  title  for  sixty  years  at  the  expense  of 
the  purchaser,  they  were  not  prepared  to  do  so,  by  reason 
of  the  absence  of  the  deed  of  1819.  If  it  had  been  stated 
that  the  title  commenced  with  a  deed  of  1819  which  had  been 
acted  upon  in  subsequent  deeds,  it  would  have  made  the 
thing  satisfactory  ;  but  that  was  not  done.^ 

Then  it  is  said  that  this  condition  has  not,  in  effect,  depre- 
ciated the  sale,  because  it  is  shown  that  the  full  value  nas 
been  given  for  the  property.  Upon  that  point  there  is  a 
large  amount  of  contradictory  evidence,  some  witnesses  say- 
9ll]  uig  that  more  would  have  been  *given,  and  others 
saying  tnat  more  would  not  have  been  given,  and  that  the 
full  price  was  obtained.  That  is  precisely  the  thing  which 
the  court  cannot  inquire  into.  The  cestuis  que  trust  \iS,\Q  a 
right  to  have  this  property  sold  without  anything  being  done 
which  is  calculated  to  depreciate  it ;  and  whether  the  effect 
which  this  condition  was  calculated  to  produce  was  or  was 
not  produced,  it  is  impossible  for  the  court  satisfactorily  to 
determine,  because  the  court  cannot  know  how  many  people 
were  deterred  by  such  a  clause  as  this  from  bidding  or  at- 
tending the  sale.  No  doubt  this  clause  would  absolutely 
preclude  one  class  of  persons  from  attending  the  sale, 
namely,  that  class  of  purchasers  who  had  trust  moneys  for 
investment  in  the  purchase  of  land.  It  is  quite  clear  that 
this  is  a  condition  which  was  calculated  to  depreciate  the 
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value  of  the  property  in  the  auction  room,  and  that  it  was 
inst^rted  without  any  reasonable  ground  for  so  doing. 

That  being  so,  I  am  of  opinion  that  the  cestuis  que  trust 
have  a  right  to  interfere  to  prevent  a  sale  being  made  under 
that  which  was  a  breach  oi  trust ;  and  to  that  extent  the 
vice-chancellor  apparentlv  seems  to  have  expressed  an  opin- 
ion in  accordance  with  what  I  have  stated. 

But  then  the  vice-chancellor  was  of  opinion  that  the  pur- 
chaser was  in  a  better  situation  than  the  trustees  for  sale.  I 
am  of  opinion  that  the  purchaser,  under  a  mere  contract  for 
purchase,  is  not  entitled  to  insist  upon  a  transaction  being 
completed  which,  as  between  the  cestuis  que  trust  and  the 
trustees,  is  a  breach  of  trust.  He  has  a  mere  contract  for 
purchase  which  could  not  be  enforced  against  him  under 
the  circumstances,  and  which  he  could  not  have  enforced 
against  the  trustees.  He  has,  therefore,  no  right  to  call 
upon  the  trustees,  or  to  ask  the  court  to  allow  the  trustees, 
to  execute  a  convevance,  having  its  origin  in  a  breach  of 
trust,  when  before  the  tiling  was  completed  he  had  notice  of 
the  irregularity  which  had  oeen  committed. 

I  am  of  opinion,  therefore,  that  the  plaintiff  filing  the  bill 
to  intercept  the  sale  is  in  time  against  the  trustees  and  against 
the  purcnaser.  What  the  purchaser's  remedies  may  be 
against  the  trustees  it  is  not  for  us  now  to  inquire. 

Then  the  vice-chancellor  was  also  of  opinion  that  even  on 
*evidence  to  show  that  a  larger  price  might  possi-  [912 
bly  have  been  obtained,  the  plaintiffs  snare  would  be 
very  small,  and  that  the  court  ought  not  to  interfere  in  such 
a  case. 

If  all  the  rest  of  the  cestuis  que  trust  were  anxious  to  set- 
tle it,  they  might  have  said  to  this  cestui  que  trusty  ' '  You 
take  your  share,  and  we  will  make  the  loss  good  to  you." 
But  that  case  is  not  before  us.  The  cestui  que  trust  has  a 
right  in  this  court  to  prevent  the  sale  when  a  breach  of  trust 
has  been  committed ;  and  it  would  be  pessirai  exempli  for 
us  to  say,  * '  A  breach  of  trust  has  been  committed,  but  the 
amount  which  any  one  cestui  que  trust  suffers  by  reason  of 
that  breach  of  trust  is  not  sufficient  to  justify  a  chancery 
suit."     That  is  not  an  effectual  answer  in  this  court. 

Then  it  is  said  that  this  is  not  the  suit  of  the  infant,  but 
has  some  collateral  object,  and  that  the  father  wants  the 

{)urchase  to  be  made  by  somebodv  else,  or  does  not  wish  to 
eave  the  farm.  That  is  not  a  legitimate  topic  to  be  ad- 
dressed lo  the  court.  The  plaintiff  is  entitled  to  have  her 
rights  and  equities  enforced  in  this  court,  and  what  may 
have  been  the  motives  inducing  the  plaintiff  to  put  the  court 
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in  motion  we  cannot  inquire  into.  We  have  only  to  inquire, 
in  the  administration  of  justice  in  this  court,  whether  the 
plaintiff  has  the  right  claimed,  and  whether  the  defendants 
are  under  the  liability  which  is  alleged. 

I  am  of  opinion  that  the  plaintiff  nas  a  right  to  say,  "This 
was  not  a  proper  mode  of  selling  my  property,  and  I  want 
the  court  to  stop  the  sale,"  and  that  tne  purchaser  has  no 
right  to  insist  upon  an  improper  sale  being  completed.  He 
can  be  put  back  in  the  same  position  as  that  in  wnich  he  was 
before. 

I  cannot,  however,  part  with  the  case  without  saying  that 
I  am  shocKed  at  the  enormous  amount  of  costs  which  seem 
to  have  been  incurred,  by  reason  of  charges  for  which  there 
was  no  necessity  whatever,  charges  of  improper  conduct 
and  deliberate  dishonesty  (as  far  as  I  can  gather)  endea- 
vored to  be  made  out  by  affidavit  and  cross-examination, 
which  occupied  a  good  deal  of  time  and  will  cost  a  good 
deal  of  money;  and  I  regret  that  it  is  not  in  the  power 
of  the  court  to  make  those  costs  fall  where  they  ought 
to  fall. 

913]  *SiR  G.  Mellish,  L.  J.  I  am  of  the  same  opinion. 
The  vice-chancellor  appears  clearly  to  have  considered  that 
the  5th  condition  was  one  which  the  trustees  ought  not  to 
have  inserted,  and  which  was  calculated  to  have  a  deprecia- 
tory effect  upon  the  persons  present  at  the  auction.  I  am 
also  clearly  of  that  opinion. 

Then  the  vice-chancellor  also  came  to  the  conclusion  that 
the  purchaser  had  no  notice  that  there  was  any  defect  in  the 
conditions,  or  that  the  conditions  were  not  in  performance 
of  the  duty  of  the  trustees ;  and  he  appears  to  have  thought 
that  on  that  ground  the  court  ought  not  to  prevent  the  sale 
being  eflfected. 

I  am  of  opinion  that  the  rule  in  this  court  is,  if  there  is  a 
breach  of  trust,  if  the  sale  is  conducted  in  such  a  manner 
that,  as  between  the  trustees,  who  have  the  power  of  sale, 
and  the  cestuis  que  trusty  it  constitutes  a  breach  of  trusty  the 
cestuis  que  trust  are  entitled  to  prevent  the  sale  being  com- 
pleted, leaving  the  purchaser  to  his  remedy  against  the 
trustees.  That  is  laid  down  most  clearly  in  ^ugaerCs  Ven- 
dors and  Purchasers  (*),  and  also  by  Lord  Justice  Turner  in 
Rede  v.  Oakes{^\  where  he  savs:  "The  true  question  on 
which  the  validity  of  such  a  sale  must  depend  seems  to  me 
to  be  this  :  Was  or  was  not  the  sale  made  under  ^uch  cir- 
cumstances and  in  such  a  manner  as  that  the  cestuis  que 
trustent  ought  to  be  held  bound  by  it  ?    If  it  was,  the  title 

(')  Page  61,  14th  ed.  («)  4  D.  J.  «k  S.,  613. 
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of  the  purchaser  could  not,  I  conceive,  be  impeached.  If  it 
was  not,  his  title  would,  I  apprehend,  be  liable  to  impeach- 
ment at  the  suit  of  the  cestuis  que  trustenV^  What  Lord 
Justice  Turner  lays  down  is,  that  if  the  sale  is  conducted  by 
the  trustees  in  such  a  way  as  to  constitute  a  breach  of  trust 
as  between  them  and  the  cestuis  que  trusty  and  the  pur- 
chaser has  notice  of  this  before  his  purchase  is  completed, 
he  will  be  liable  to  a  suit  at  the  instance  of  the  cestuis  que 
trust  It  necessarilv  follows  that  if  the  cestuis  que  trusty 
instead  of  waiting  till  the  purchase  is  completed,  file  the  bill 
at  once  (which  is  a  more  proper  thing  to  do),  they  can  pre- 
vent the  purchase  being  completed. 

I  also  agree  that  the  small  mterest  of  the  infant  can  make 
no  difference.  The  interest  of  each  of  them  may  be  so  small 
that  no  one  of  them  might  think  it  worth  while  to  file  a  bill 
at  his  own  *risk ;  but  tne  bill  being  filed  on  behalf  of  [914 
one  infant,  we  must  look  at  the  wnole  substantial  interest 
which  is  in  question,  and  not  merely  at  the  individual  inter- 
est of  the  infant. 

• 

Solicitors  for  the  plaintiff :  Messrs.  Miller  &  Miller. 
Solicitors  for  the  trustees :  Messrs.  T,  White  &  Sons. 
Solicitors  for  the  purchaser :  Messrs.  Prior ^  Bigg^  &  Go. 


[Law  Reports,  8  Chancery  Appeals,.  918.] 
L.  JJ.,  June  24,  187S. 

*Belaney  v.  Ffeench.         [918 

[1868    B.     880.] 
Solicitor — Lien — Adminislraiion  Suit, 

SoUcitors  for  the  trustees  of  an  estate  which  is  under  the  administration  of  the 
court  have  not,  after  their  discharge,  such  a  lien  for  costs  and  money  advanced  in  the 
suit  as  will  enable  them  to  refuse  production  of  documents  which  are  required  by  the 
receiver  for  the  management  of  the  estate. 

Order  of  Bacon,  VC.,  affirmed. 

Messrs.  Hines  &  Son  were,  in  1868,  employed  by  Lord 
Ffrench  and  Lady  Ffrench,  and  also  by  Belaney  and  Clarke, 
who  were  then  trustees  of  the  will  of  one  R.  Thompson,  as 
their  solicitors  in  the  suit  of  Belaney  v.  FfrencTi^  which  was 
a  suit  for  administering  the  estate  of  R.  Thompson,  in  which 
Lady  Ffrench  had  an  mterest. 

Messrs.  Hines  &  Son  were  in  June,  1869,  discharged  by 
Lord  Ffrench  and  Lady  Ffrench,  the  defendants,  and  m  Jan- 
uary, 1871,  by  Belaney  and  Clarke,  the  plaintiffs.^ 

iJord  and  ikdy  Ffrench  moved  before  the  Vice-Chancellor 
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Bacon  that  certain  plans  belonging  to  the  estate  of  the  tes- 
9191  tator  might  *De  delivered  by  Messrs.  Hines  &  Son  to 
J.  O'Byrne,  the  receiver  in  the  cause,  who  alleged  that  the 
plans  were  required  for  the  management  of  the  estate. 

Messrs.  Hines  &  Son  opposed  the  motion,  on  the  grounds, 
first,  that  they  had  as  solicitors  a  lien  on  all  the  papers  and 
documents,  for  their  costs  incurred  and  for  money  advanced 
to  pay  the  debts  of  the  testator,  and  to  pay  expenses  con- 
nected with  his  estate ;  and,  secondly,  that  they  nad  an  ex- 
press charge  from  Belaney  and  Clarke,  and  from  Lady 
Ffrench,  and  were  equitable  mortgagees  in  respect  of  these 
advances. 

The  Vice-Chancellor  Bacon  made  an  order  that  the  plans 
should  be  delivered  to  the  receiver  without  prejudice  to  any 
lien  which  Messrs.  Hines  &  Son  might  have  upon  them  ('). 
920]    Messrs.  Hines  &  Son  moved  by  way  of  appeal  to  dis- 
charge this  order. 

Q)  1873.  May  23.  Bit  upon  the  papers,  and  to  embarrass  the 
Sia  James  Bacon,  Y.C,  aaid  that ,  no  prosecution  of  the  suit.  That  had  haea 
one  could  dispute  the  authority  of  Lord  not  only  the  substance  and  pith  of  the  ar- 
y.  Womdeighton  (Jac.  680),  in  wiiich  Lord  gument,  but  that  was  the  form  in  which 
Eldon  said,  that  a  solicitor  who  had  been  the  opposition  had  been  conducted.  The 
discharged  might  make  use  of  the  non-  solicitors  said  that,  until  their  bill  of  costs 
production  of  the  papers  in  order  to  get  was  made  out  and  taxed,  and  their  de- 
what  was  due  to  him.  But  that  had  mand  paid,  they  could  embarrass  the  pro- 
nothing  to  do  with  this  case,  in  which  the  gress  of  the  suit;  and  that  then,  and  not 
respondents  upon  the  motion  had  been  till  then,  should  the  parties  interested  in 
solicitors  for  the  trustees  in  the  adminis-  the  administration  of  the  estate  be  at  lib< 
tration  and  management  of  an  estate,  and  erty  to  take  a  single  step  in  this  matter, 
had  knowledge  of  the  limited  power  of  His  honor  thought  that  the  terms  of  the 
the  trustees,  and  of  the  limited  interest  of  notice  of  motion  must  be  complied  w^ith. 
Lady  Ffrench.  Admitting,  for  the  pres-  of  course  prsserving  to  Messrs.  Hines  <fe 
ent  purpose,  to  the  fullest  extent,  that  the  Son  all  the  liens  w^hich  they  possessed  as 
trustees  did  give  them  possession  of  the  well  against  the  estate  as  against  Lady 
deeds  as  security  that  they  should  be  re-  Ffrench,  if  they  had  any  lien  against  her. 
paid  their  advances,  and  that  if  the  trus-  There  was  a  distinction  between  advances 
tees  themselves  had  advanced  the  money  made  for  an  estate  at  the  instance  of  trus- 
they  would  have  had  a  lien,  and  tliat  by  tecs  and  any  dealings  there  might  have 
soliciting  the  trustees  to  advance  it,  the  been  between  Lady  Ffrench  and  the  soli- 
solicitors  had  acquired  that  lien,  still  tliat  citors  ;  and  Bozon  v.  Bollaud  (4  My.  A  Cr. 
lien  would  not  be  disturbed  by  the  order  854)  showed  that  no  deposit  of  title-deeds 
proposed  to  be  made,  and  the  solicitors  with  a  person  w^ho  might  have  a  lien 
would  have  all  they  could  claim  in  respect  could  give  him  a  ri^ht  to  tack  to  that  lien 
of  that  transaction.  any  debt  which  the  person  depositing 
It  was  stated,  that  in  this  suit  for  the  them  might  owe,  independent  of  the  trust 
administration  of  this  estate,  which  the  estate.  In  the  case  of  Ihtrtier  v.  Le09^ 
court  had  taken  in  hand,  the  receiver  (20  Beav.  185),  which  was  more  near  this 
whom  the  court  had  appointed  (which  ap-  case  than  any  other,  the  court  had  no 
pointment  was  for  the  interest  just  as  hesitation  in  doing  what  was  right.  In 
much  of  Messrs.  Hines  (&. Son,  if  they  had  fact.  Lord  Eldon  s  words  were  greatly 
any  lien,  as  of  any  other  person)  could  not  misunderstood  if  they  were  understood  to 
proceed  in  the  discharge  of  his  duties  for  say  that  a  solicitor  might  by  detaining 
want  of  these  plans.  The  solicitors,  in  papers  embarrass  the  proper  and  ration^ 
answer,  contended  that  they  had  a  right  to  progress  of  an  administration  suit. 
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Mr.  EddiSj  Q.C.,  and  Mr.  Ince^  in  support  of  the  motion: 
A  discharged  solicitor  has  a  lien  on  all  ihe  papers  and  docu- 
ments until  he  has  been  paid.  The  money  is  either  costs  or 
money  advanced  for  the  payment  of  debts,  funeral  expenses, 
and  other  charges  on  the  testator' s  estate,  and  at  the  request 
of  the  trustees  and  of  Lord  and  Lady  Ffrench. 

[They  cited  Farhall  v.  FarhalHf).'] 

Mr.  ilemming^  in  support  of  the  order. 

Sir  W.  M.  James,  L.  J.  The  appeal  in  this  case  must  fail. 
It  is  based  on  two  grounds :  first,  on  the  lien  of  a  solicitor 
for  costs  incurred  on  behalf  of  trustees,  and  for  money  ad- 
vanced ;  and,  secondly,  on  an  alleged  express  charge,  which, 
however,  is  denied  on  the  other  side.  But  a  solicitor  cannot 
embarrass  a  suit  by  keeping  papers  which  belong  to  an  es- 
tate which  is  being  administered  by  the  court,  and  cannot 
use  that  means  of  obtaining  payment.  There  is  no  founda- 
tion for  such  a  claim  to  lien,  and  it  cannot  be  allowed. 

His  lordship  then  expressed  his  opinion  that  there  was  no 
sufficient  evidence  of  any  express  cnarge,  and  that  the  alle- 
gation that  there  had  been  such  a  charge  was  rash.  The  ap- 
pellants had  failed  to  make  out  their  case,  and  the  appeal 
must  be  dismissed  with  costs. 

Solicitor  for  Messrs.  Hines  &  Son :  Mr.  Philipe. 
Solicitors  for  Lady  Ffrench :  Messrs.  HensTnan  &  Nich- 
oUon. 


[Law  Reports,  8  Chancery  Appeals,  921.] 
L.  JJ.,  July  2,  1878. 

*Lacey  V.  HlLL.0  [921 

[1870    L.     94.] 

SCRIMGEOUR'S  CLAIM. 

Principal  and  Agent — Stockbroker — Insolvency  of  Principal — Sale  by  Agent  to  recoup 

himself — Custom  of  Stock  ExcJuinge. 

Stockbrokers  who  have  with  their  own  money  purchased  stock  for  a  principal  are, 
in  the  evpnt  of  the  death,  bankruptcy,  or  insolvency  of  the  principal,  justified  in  im- 
mediately selling  the  stock.  Under  such  circumstances  the  stockbrokers  have  a  claim 
against' the  estate  of  the  principal  for  the  balance  due  to  them  on  the  account,  which 
balance  is  subject  to  deduction  for  any  loss  which  may  have  been  incurred  by  selling 
before  the  next  settling  day. 

Decision  of  Lord  Romilly,  M.R.,  affirmed. 

Messrs.  Scrimgeour  were  brokers  on  the  London  Stock 
Exchange,  and  had  been  employed  as  such  by  Sir  R.  Harvey, 
a  banker  at  Norwich.    In  the  year  1870  they  had  bought  for 

(»)  Law  Rep.,  7  Eq.,  286.  (*)  See  6  Eng.  R.  654. 

7  Eng.  Rep.  J  60 
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him  £204, 000  Spanish  stock,  and  £150, 000  Italian  stock.  The 
brokers  paid  the  purchase-money,  having  borrowed  money 
for  that  purpose  from  their  bankers  on  tne  security  of  the 
stock.  In  their  accounts  they  treated  it  as  a  loan  to  Sir  R. 
Harvey.  They  were  in  the  habit  of  sending  Sir  R.  Harvey 
fornigntly  accounts  after  each  settling  day.  On  the  first 
settling  day  in  June,  1870,  the  stock  had  risen  in  price,  and 
his  account  showed  a  balance  in  his  favor  of  £8,794.  The 
brokers  paid  £6,700  to  him,  and,  under  verbal  instructions 
from  him,  carried  over  or  continued  the  stocks  to  the  next 
settling  day.  On  the  next  settling  day,  the  28th  of  June, 
these  stocks  had  fallen,  and  there  was  on  this  account  a 
balance  of  £292  against  Sir  R.  Harvey.  The  stocks  were 
again  carried  over  or  continued  for  the  next  settling  day,  the 
4th  of  July,  on  which  day  the  stocks  had  fallen  heavily,  and 
the  balance  against  Sir  R.  Harvey  was  £16,988.  He  had  on 
that  day  directed  them  to  sell  half  the  stock,  which  they 
did,  and  credited  him  with  the  price.  The  account  was  sent 
to  him  on  the  14th  of  July.  On  the  following  day  he  shot 
himself,  and  he  died  on  the  19th  of  July. 

On  the  16th  of  July  Sir  R.  Harvey's  bank  at  Norwich 
stopped  payment. 

92^J  *Messrs.  Scrimgeour  being,  as  they  stated,  apprehen- 
sive of  a  further  fall  m  the  market,  sold  on  the  16tn,  18th, 
and  19th  of  July  the  remainder  of  the  stock.  The  result  of 
these  transactions  w^as  that  the  balance  against  Sir  R.  Har- 
vey in  the  books  of  Messrs.  Scrimgeour  was  (after  deducting 
their  commission  on  the  sales)  £26,346. 

A  suit  of  Lacey  v.  Hill  was  instituted  by  creditors  for  the 
administration  oi  the  estate  of  Sir  R.  Harvey,  and  Messrs. 
Scrimgeour  carried  in  a  claim  in  the  suit  against  the  estate 
for  this  sum  of  £26,346. 

Messrs.  Sciimgeour,  in  support  of  their  claim,  produced 
evidence  from  members  of  the  Stock  Exchange — That  with 
very  few  exceptions,  all  bargains  and  transactions  on  the 
Stock  Exchange  are  made  for  certain  periodical  days  called 
"settling  days."  That  when  a  broker,  on  the  instructions 
of  his  principal,  agrees  to  buy  or  actually  buys  a  certain 
amount  of  stock  or  shares,  the  stock  or  shares  so  bought  are 
in  nowise  identified  as  the  stock  or  shares  so  ordered  to  be 
purchased,  but  remain,  by  the  practice  of  the  Stock  Ex- 
change, the  property  of  the  broker,  and  at  their  disposition, 
not  at  that  of  their  principal.  When  the  transaction  as 
between  the  brokers  and  the  principal  is  completed  by  pay- 
ment by  the  principal  by  the  delivery  of  the  stock,  the  par- 
ticular stock  becomes  the  principal's  property,  and  is  treated 
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and  considered  as  the  subject  of  the  bargain;  and  the  brokers, 
according  to  the  practice,  are  thereupon  bound  to  hold  the 

¥  articular  stock  or  shares  at  the  disposal  of  the  principal, 
hat  when  it  becomes  notorious  that  a  principal  is,  by  rea- 
son of  bankruptcy  or  death,  unable  to  receive  and  pay  for  or 
to  deliver  the  stocks  or  shares  which  he  has  ordered  to  be  pur- 
chased or  sold,  and  that  no  one  is  authorized  to  deal  with  the 
account,  or  able  and  willing  to  take  the  responsibility  thereof, 
then  and  in  such  case  it  is  usual  for  the  broker,  who  is  re- 
sponsible to  the  members  of  the  Stock  Exchange  for  the 
transactions  entered  into  for  his  principal,  to  proceed  at  the 
earliest  practicable  period  to  close  the  account  of  such  prin- 
cipal by  selling,  on  the  best  terms,  amounts  of  all  stocks  or 
shares  equivalent  to  those  he  may  have  contracted  to  take, 
dnd  by  purchasing  amounts  of  all  stocks  or  shares  equiva- 
lent to  tnose  he  may  have  contracted  to  deliver. 

The  master  of  the  rolls  allowed  the  claim,  and  the  plain- 
tiffs in  the  suit  appealed. 

*It  was  stated  that  there  were  similar  claims  by  [923 
other  stockbrokers,  amounting,  in  the  whole,  to  £190,000. 

Sir  jB.  Baggallay^Q.G.^  and  Mr.  C,  JTally  mn,,  for  the  ap- 
pellants :  The  arrangement  between  Sir  R.  Harvey  and  the 
brokers  was  that  the  stock  should  be  held  until  the  next 
settling  day,  the  28th  of  July,  and  they  cannot  recover  for 
a  loss  mcurred  by  them  in  acting  against  their  duty.  It  is 
probable  that  by  throwing  so  large  a  sum  on  the  market 
they  lowered  the  price,  and  had  they  not  done  so  it  is  pos- 
sible that  the  difference  on  the  28th  of  July  might  not  have 
been  against  Sir  R.  Harvey.  At  all  events  they  have  pre- 
cluded themselves  from  saying  that  it  would  be  against  him. 
Duncan  v.  ITiU  (')  shows  tnat  the  contract  between  a  stock- 
broker and  his  principal  is  one  of  indemnity,  and  then,  if 
the  broker  puts  an  end  to  the  contract,  he  cannot  claim  the 
indemnity.  Neither  the  death  nor  the  bankruptcy  of  the 
principal  can  affect  the  contract.  We  must  not  be  misled 
Dv  the  result  in  this  particular  case.  There  is  nothing  to 
show  that  the  personal  representatives  of  Sir  R.  Harvey 
might  not  have  chosen  to  perform  the  contract,  and  have 
taken  the  stock :  Lacey  v.  Hill  ('). 

Mr.  Fry^  Q.C.,  and  Mr.  Cozens-Hardy^  for  the  executors 
of  Sir  R.  Harvey. 

Mr.  Soufhqaie^  Q.C.,  Mr.  B.  B,  Rogers^  and  Mr.  D.  Oar- 
diner ^  for  'Messrs.  Scrimgeour,  were  not  called  upon. 

Sir  W.  M.  James,  L.  J.  I  think  that  in  this  case  we  have 
nothing  to  do  with  the  rules  of  the  Stock  Exchange,  or  with 

(')  Law  Rep.,  6  Ex„  255;  Ibid.  8  Ex.,  252.  («)  Ante,  p.  441. 

/ 
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any  supposed  variation  of  the  general  rule  of  law  introduced 
by  those  rules. 

It  is,  to  my  mind,  a  simple  case  of  principal  and  agent. 
Sir  Robert  Harvey  employed  Messrs.  Scrimgeour  to  buy  for 
him  certain  Italian  stock  and  Spanish  stock,  which  were 
things  capable  of  being  delivered.  They  bought  accordingly, 
£150,000  Italian  stock  and  £204,000  Spanish  'stock,  for 
924]  which  they  paid  their  own  *money.  The  transaction 
was  continued  from  time  to  time,  and  it  not  bein^  convenient 
to  him  to  pay  the  money,  and  it  not  being  convenient  to  them 
to  be  out  of  so  much  money,  they  borrowed  money  from  their 
bankers,  depositing  the  certificates  of  the  Italian  and  Spanish 
stock  with  their  bankers.  Although  there  were  no  express 
new  contracts,  these  matters  were  Kept  open,  and  accounts 
were  from  time  to  time  rendered  to  Sir  Kobert  Harvey,  based 
upon  the  principle  of  the  Stock  Exchange ;  that  is  to  say, 
the  prices  at  the  time  were  given  so  as  to  show  what  he  would 
have  lost  or  gained  when  the  thing  came  to  be  realized. 
But  these  accounts  were  nothing  more  than  papers  between 
him  and  them,  showing  what  the  state  of  his  speculations 
would  be  at  any  particular  time. 

The  result  is,  that  he  did  remain  debtor  to  them  for  all  the 
money  they  had  paid  for  him.  They  would  in  the  ordinary 
course  of  things,  as  agents,  have  kept  the  transaction  still 
open  until  the  28th  of  July.  Circumstances,  however,  af- 
fecting Sir  Robert  Harvey  induced  them  not  to  keep  the 
thing  open,  but  at  once  to  close  the  account,  and  to  see  what 
the  profit  or  loss  was  upon  the  16th,  18th,  and  19th  of  July. 

If  that  had  resulted  in  any  loss  to  him,  possibly  it  would 
have  been  a  very  good  set-oflf.  The  executors  would  have 
said,  ''We  owed  you  money,  but  you  closed  the  account 
earlier  than  you  ouffht  to  have  done,  and  the  result  is  you 
have  exposed  us  to  loss."  There  is,  however,  no  such  case 
made  here,  and  no  loss  arose  to  them  through  the  closing  of 
the  transaction  on  the  16th,  18th,  and  19th,  instead  of  on  the 
28th  of  July. 

In  my  opinion  Sir  Robert  Harvey's  estate  is  answerable  to 
Messrs.  Scrimgeour  for  the  amount  which  he  owed  them,  mi- 
nus the  amount  they  realized  from  selling  the  property ;  and 
I  think  that  the  order  of  the  master  of  the  rolls  is  quite  right. 

Sir  Gr.  Mellish,  L.J.  I  am  of  the  same  opinion.  I 
think,  whether  we  look  at  this  claim  strictly  according  to  the 
rules  of  the  Stock  Exchange,  or  look  at  it  according  to  the 
rules  of  law,  in  either  view  the  claim  is  good.  If  we  strictly 
apply  the  rules  of  the  Stock  Exchange,  as  explained 
92oJ  *in  the  judgment  of  Mr.  Justice  Blackburn  in  Vuncan 
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V.  HiU  {\  and  for  a  moment  leave  out  of  sight  the  fact  that 
the  stock  had  been  actually  paid  for  and  delivered,  and 
assume  that  the  state  of  things  was  exactly  the  same  as  if 
the  whole  remained  in  contract,  yet  even  then,  in  my  opinion, 
the  rules  of  the  Stock  Exchange  are  very  reasonable  and 
would  apply.  Those  rules  are,  that  when  a  broker  making 
a  contract  in  his  own  name  has  made  for  his  principal  a 
contract  by  way  of  speculation  whether  certain  stocks  will, 
during  the  next  fortnight,  rise  or  fall,  and  the  principal. dies, 
or  becomes  bankrupt,  or  falls  into  such  a  state  of  insolvency 
that  it  is  manifest  the  brokers  cannot  depend  on  him  to  pro- 
tect  them  against  any  loss  that  may  Occur,  then  the  brokers 
uiay  at  once  terminate  the  transaction,  so  as  to  make  the  profit 
or  loss,  whichever  it  is,  depend  upon  the  state  of  things  on 
that  day,  and  not  to  run  the  risk  of  any  further  fall  in  the 
market.  That  appears  to  me  a  most  reasonable  rule ;  and 
as  no  broker  or  jobber  has  been  called  on  the  other  side  to 
say  that  such  a  rule  does  not  exist  on  the  Stock  Ex 
change,  I  must  presume  that  it  does  exist. 

If,  therefore,  the  question  depended  strictly  on  the  rules 
of  the  Stock  Exchange,  and  this  case  were  looked  at  as  one 
in  which  the  property  had  not  been  actually  purchased,  but 
all  still  remained  in  contract,  I  should  think  that  that  was 
a  perfectly  reasonable  rule,  and  that  there  was  a  good  claim 
on  this  ground  alone. 

But  I  also  entirely  agree  with  what  has  been  stated  by 
the  lord  iustice  on  the  ground  that  this  is  a  case  where  the 
property  nas  been  actually  purchased  and  delivered. 

I  am  not  aware  that  there  is  anv  difference  between  tne 
purchase  of  stock  or  shares  and  the  purchase  of  wheat  or 
cotton.  If  a  broker  has  purchased  a  quantity  of  cotton,  or 
other  goods,  and  has  paid  for  it  out  of  his  own  money, 
and  has  got  an  order  from  his  principal  that  he  may  sell  for 


afraid  the  market  will  fall,  sells  a  fortnight  too  soon,  that, 
upon  the  ordinary  principles  of  law,  would  not  entirely  de- 
prive him  of  his  right  to  recover.  He  would  still  be  entitled 
to  recover  the  money  he  had  laid  out  on  behalf  of  the 
^principal ;  but  the  principal  would  have  a  counter  [926 
cmim  against  him  for  damage,  if  any,  which  might  have  re- 
sulted from  the  fact  of  selling  a  fortnight  earlier  than  he 
ought  to  have  done.  But  if  it  turned  out  that  the  market 
kept  continually  falling  during  the  fortnight,  so  that  the 

(»)  Law  Rep.,  8  Ex.,  242,  246. 
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sale  was  in  fact  a  gain  to  the  principal's  estate,  in  that  case 
there  would  be  nothing  to  recover. 

That  is  the  case  before  us.  The  evidence  seems  to  show 
perfectly  plainly  that  when  Sir  R.  Harvey  died,  he  was  in  a 
state  of  insolvency.  If  these  stocks  had  not  been  sold  at 
the  time  when  they  were  sold,  they  would  have  been  sold  on 
the  account  day,  when  it  is  admitted  that  the  brokers  would 
have  been  entitled  to  sell.  There  is  not  the  least  reason  to 
suppose  that  they  would  then  have  been  sold  at  a  higher  price 
than  on  the  day  when  they  were  sold.  Therefore  I  am  of 
opinion,  on  both  grounds,  that  this  appeal  must  be  dismissed. 

Solicitors  for  the  appellant :  Messrs.  Linklater  &  Co, 

Solicitors  for  Messrs.  Scrimgeour ;  Messrs.  LyTie  &  Hoh 
man. 

Solicitors  for  the  executors :  Messrs.  Sharpe^  ParTcerSy 
&Co. 

See  6  Eng.  Rep.,  809  note. 


pLiaw  Reports,  8  Chancery  Appeals,  926.] 
L.  JJ.,  July  9,  1878. 

Chadwick  v.  Chadwick. 

[1869     C.     88.] 

Practice — Appeal — Revivor. 

Where  a  sole  plaintiff  dies  after  his  petition  for  rehearing  is  before  the  conrt  of 
appeal  in  chancery,  the  suit  can  be  revived  on  an  original  motion  before  the  court  of 
apfeal. 

James  Chadwick,  the  plaintiff  in  this  suit,  by  his  bill 
claimed  certain  real  estates  as  heir-at-law  to  Sir  A.  Chadwick. 

On  the  14th  of  July,  1868,  the  VicerChancellor  Stuart 
made  a  decree  dismissing  the  bill.  The  plaintiff  presented  a 
petition  of  rehearing,  which  was,  on  the  7th  of  July,  1871, 
answered,  and  the  appeal  was  set  down  for  hearing.  On 
the  18th  of  July,  1871,  the  plaintiff  James  Chadwick  died, 
having  by  his  will  appointed  J.  H.  Williams  and  T.  Marzetti 
927]  <^xecutors  and  devisees  of  his  real  *estate  in  trust  for 
J.  H.  Williams  and  others.  Probate  of  the  will  was  granted 
to  J.  H.  Williams,  but  it  was  alleged  that  there  was  a  later 
will  in  existence. 

J.  H.  Williams  had  obtained  an  ex  parte  order  of  revivor, 
which  was  discharged  by  the  Vice-Chancellor  Wickens  on 
tlie  ground  that  the  suit  was  by  the  petition  of  rehearing 
brought  b(»fore  the  Court  of  Appeal.  His  honor  was  stated 
also  to  have  thought  that  certain  other  devisees  of  the 


•• 
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plaintifl  conld  only  be  brought  before  the  court  by  a  supple- 
mental bill.  -. 

A  motion  was  now  made  bv  leave  that  the  suit  might  be 
revived  at  the  suit  of  J.  H.  Williams. 

Mr.  OreenCj  Q.C.,  and  Mr.  A.  Bailey,  in  support  of  the 
motion :  We  have  not  been  able  to  find  any  rule  as  to  the 
practice  in  such  a  case.  We  considered  that  the  suit  might 
be  revived  in  the  usual  manner,  but  the  Vice-Chancellor 
Wickens  discharged  our  order,  and  we  therefore  make  this 
application. 

Mr.  Dickinson,  Q.C.,  and  Mr.  L.  Bird,  for  the  defendant. 

Their  lordships  made  an  order  that  on  an  affidavit  of 
one  of  the  attestmg  witnesses  to  the  will  of  the  plaintiff,  the 
suit,  and  also  the  petition  of  appeal,  might  be  revived  at  the 
suit  of  J.  H.  WiUiams  against  tne  defendant  to  the  original 
suit ;  and  that  J.  H.  Williams  might  be  at  liberty  to  carry 
on  and  prosecute  the  suit  against  the  defendant  Chadwicfc 
and  the  other  devisees  of  the  will  of  the  plaintifl.  Leave  to 
amend  the  petition  of  appeal.  This  order  to  be  without 
prejudice  to  the  right  of  tne  defendant  to  the  original  suit  to 
apply  to  discharge  the  order  on  the  ground  that  the  will  al-i 
leged  was  not  the  last  will  of  the  original  plaintiff. 

Solicitor  for  J.  H.  Williams :   Mr.  J.  Andrews. 
Solicitors  for  the  defendant :   Messrs.  Clarke,  Woodcock^ 
&  Ryland. 

See  Moak's  Van  Santyoord*8  Pleadings,  tit.  Abatement  and  Reyiyor. 
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*Sherratt  V.  Mountford.       [928 

[1868     S.     129.] 

WW, — Parol  Evidence — Ambiguify — "  Jtfy  Nephews  and  Nlecet" — Nephews  and  Nieces 

o/Tesiaior^s  Wife. 

Residuary  gift  in  trost  for  "  my  nephews  and  nieces  liying,  and  the  issue,  if  any, 
of  my  nephews  and  nieces  dead  before  me."  The  testator  neyer  had  any 
nephew  or  niece  of  his  own,  nor  had  he  any  brother  or  sister  liying  when  he  made 
his  will : 

Iffld  (affirming  the  decision  of  the  master  of  the  rolls),  that  the  nephews  and  nieces 
of  the  testator's  wife  took  under  the  gift,  and  that  evidence  of  circumstances  making 
it  improbable  that  the  testator  intended  to  benefit  them,  but  not  tending  to  show  that 
any  other  class  was  intended,  was  inadmissible. 

This  was  an  appeal  from  a  decision  of  the  master  of  the 
rolls. 
James  Billings,  by  his  will,  after  a  devise  and  bequest  to 
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his  cousins,  John  Mountford  and  Hugh  Mountford,  gave 
the  residue  of  his  estate  as  follows:  ''All  the  rest  of  my 
property,  real  and  personal,  I  give  to  my  said  cousins  in 
trust  for  them  and  my  nephews  and  nieces  living  and  the 
issue  of  any  of  my  nephews  and  nieces  dead  before  me,  such 
issue  taking  only  the  parent's  share."  He  appointed  his 
cousins  his  executors. 

The  testator  had  not  at  the  date  of  his  will  any  brother  or 
sister,  nor  ajiv  nephew  or  niece  of  his  own.  There  were, 
however,  nephews  and  nieces  of  his  deceased  wife,  some  of 
whom  survived  him,  and  some  died  in  his  lifetime  leaving 
issue  living  at  his  death. 

The  bill  was  filed  by  a  nephew  of  the  wife  to  establish  an 
interest  in  the  residuary  gift  The  master  of  the  rolls  held 
that  nephews  and  nieces  of  the  wife  were  the  persons  in- 
tended by  the  description  "my  nephews  and  nieces"  (*). 
The  two  cousins  appealed. 

Sir  It,  BaggaMay^  Q.C.,  and  Mr.  VaugTian  Hawkins^  for 
929]  the  ^appellants,  proposed  to  read  fresh  evidence,  and 
urged  that  though  evidence  of  intention  was  not  admissible, 
evidence  of  any  surrounding  circumstances  from  which  in- 
tention could  be  inferred  was  admissible.  They  referred  to 
Doe  V.  Hiscocks  (•). 

[The  court  allowed  the  evidence  to  be  read  de  bene  esse. 
Its  general  effect  was  that  the  testator  was  on  very  un- 
friendly terms  with  his  wife's  nephews  and  nieces,  but 
it  did  not  suggest  that  there  were  any  other  persons  who 
in  any  degree  answered  the  description  of  nephews  and 
nieces.  ] 

Mr.  Jioxburah,  Q.C.,  and  Mr.  Batten^  for  the  plaintiff, 
were  not  calledf  upon. 

Mr.  Bevir  appeared  for  the  heir-at-law,  and 

Mr.  Southgafe,  Q.C.,  and  Mr.  Humphreys ,  for  the  next 
of  kin. 

Sir  W.  M.  James,  L.  J.  I  am  clearly  of  opinion  that  this 
evidence  is  not  admissible.  Evidence  of  the  acts,  feelings, 
and  intentions  of  the  testator  is  not  admissible  for  the  pur- 

})Ose  of  construing  the  will.  You  must  always,  of  course, 
lave  evidence  wlio  are  the  persons  mentioned,  and  you  must 
also  have  evidence  of  what  are  the  things  bequeathed.  It  is 
like  evidence  of  parcel  or  no  parcel  in  a  deed.  You  must 
admit  evidence  to  show  who  constitute  the  class  of  takers, 
and  what  constitutes  the  property  which  is  dealt  with. 
Wlien  you  find  a  trust  for  the  testator's  nephews  and  nieces, 
you  must  ascertain  by  evidence  who  are  the  persons  to  take 

(»)  Law  Rep.,  16  Eq.,  305.  («)  6  M.  «fe  W.,  363. 
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under  that  trust.  Ijt  appears  that  the  testator  at  the  time  of 
making  Ws  will  had  no  nephew  or  niece  the  child  of  any 
brother  or  sister  of  his  own,  and  that  there  was  no  brother 
or  sister  of  his  living.  He  had  not,  and  he  could  not  there- 
after have,  nephews  and  nieces  by  blood,  but  it  turned  out 
that  he  had  nephews  and  nieces  by  affinity.  Then  when  it 
has  been  ascertained  that  there  were  nephews  and  nieces  b^ 
affinity,  they  are  entitled  exactly  in  tne  same  way  as  his 
own  nephews  and  *nieces  would  have  been  entitled  [930 
if  he  had  had  any.  It  has  been  ascertained  that  there  are 
persons  who  answer  the  description  of  "nephews  and 
nieces"  in  the  ordinary  and  popular  use  of  the  words.  A 
man  commonly  calls  his  wife*s  nephews  and  nieces  his 
nephews  and  nieces,  especially  while  they  are  children.  It 
is  a  popular  and  not  an  improper  use  of  the  words,  and  ac- 
cordingly the  Court  of  Exchequer  Chamber,  in  Oravi  v. 
Grant  {^\  confirming  the  Court  of  Common  Pleas,  held  that 
parol  evidence  was  admissible  to  show  that  a  wife' s  nephew 
was  intended  by  a  gift  to  "my  nephew  John,"  though  th3 
testator  had  a  nephew  of  his  own  of  that  name.  When  it 
has  been  shown  tnat  there  were  no  nephews  or  nieces  of  the 
testator,  and  that  there  were  nephews  and  nieces  of  his  wife, 
I  can  conceive  it  possible  that  if  there  were  another  class  to 
whom  the  description  of  nephews  and  nieces  might,  though 
with  less  propriety,  be  applied,  parol  evidence  might  be  gS.- 
missible  io  show  which  oi  those  two  classes  was  intended. 
For  instance,  a  man  might  have  persons  living  with  him 
whom  he  was  in  the  habit  of  calling  his  nephews  and  nieces, 
and  who  had  so  far  acquired  that  designation  as  to  render 
parol  evidence  admissible  in  order  to  remove  the  latent  am- 
biguity which  would  be  introduced  by  showing  that  there 
were  two  persons  or  two  classes  of  persons,  who  might  fairly 
and  reasonably  answer  the  description.  But  when  you  go 
further,  and  say,  "What  we  want  is  to  show  by  evidence, 
not  that  there  were  other  persons  who  might  properly  an- 
swer the  description,  but  to  show  that  the  testator  was  on 
very  unfriendly  terms  with  these  persons,  and  cannot  have 
intended  to  benefit  them" — that  is  evidence  of  facts  raising 
an  improbability  of  intention  which,  in  my  opinion,  is  no 
more  admissible  than  evidence  of  an  express  intention,  which 
is  confessedly  inadmissible.  If  the  testator  had  said,  "  I  do 
not  mean  my  wife's  nephews  and  nieces  to  take  a  farthing," 
that  would  not  be  admissible  ;  and  evidence  that  he  treated 
them  in  such  a  way  that  he  never  could  have  intended  them 
to  take  is  of  exactly  the  same  kind.     The  only  safe  rule  is 

(0'  Law  Rep.,  5  C.  P.,  880,  727. 

7  ExG.  Rep.]  61 
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that  when  i)ersons  have  been  found  su/Hciently  answering 
the  description  in  the  will,  there  we  stop,  and  are  not  to  go 
any  further  unless  it  is  shown  that  there  is  another  class  of 
9311  persons  also  suflSiciently  answering  the  description,  *in 
whicn  case  extrinsic  evidence  is  admissible  to  remove  the 
latent  ambiguity,  and  show  which  of  the  two  classes  was 
intended. 

Sib  Gr,  Mellish,  L.  J.  I  am  of  the  same  opinion.  No 
doubt  a  man's. own  nephews  and  nieces  are  primarily  his 
nephews  and  nieces,  but  I  am  of  opinion  that  his  wife's 
nephews  and  nieces  are  his  nephews  and  nieces  according  to 
the  ordinary  meaning  of  the  words  in  a  secondary  sense ;  so 
that  if  he  has  no  nephews  or  nieces  according  to  the  strict 
primary  sense,  then  iis  wife's  nephews  and  iSeces  will  take 
under  the  description  of  his  nephews  and  nieces,  unless 
there  is  some  other  class  of  persons  who  come  into  competi- 
tion with  them,  and  who  are  woved  by  extrinsic  evidence 
first  to  be  persons  who  may  take  under  the  description  of 
nephews  and  nieces,  and  if  that  is  proved,  then  that  they  are 
the  persons  who  really  were  intended  to  take.  But  I  am  of 
opinion  that  if  there  is  no  such  class,  if  no  one  claims  under 
the  description  of  his  nephews  and  nieces  except  his  wife's 
nephews  and  nieces,  that  then  his  wife' s  nephews  and  nieces 
will  take  rather  than  that  the  gift  should  tail ;  and  I  think 
that  evidence  is  not  admissible  to  prove  that  he  did  not  in- 
tend them  to  take,  unless  you  first  make  a  ground  for  that 
evidence  h^  proving  that  there  is  some  other  class  which 
possibly  might  take  under  that  description. 

The  appeal  must  be  dismissed  with  costs. 

Solicitors :  Messrs.  Wedlake  &  Letts ;  Messrs.  Tibbitts  <fe 
Co. ;  Mr.  J.  Burton, 

See  6  Eng.  R.,  620  note. 
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[1871     B.     162.] 
Condition  precedent — Ouarantee — EquiiaJble  Mortgage, 

The  plaintiff  handed  title  deeds  to  his  brother  to  enable  the  brother  to  borrow 
£600  from  H.  The  brother  deposited  them  at  his  bankers,  with  a  memorandum  of 
deposit  purporting  to  be  executed  by  the  plaintiff,  and  addressed  to  them,  "  In  con- 
sideration of  your  lendini^  F.  B."  (the  brother)  "£1,000  for  seven  days  from  this  date 
I  deposit,"  <jbc.  The  bankers  did  not  place  £1,000  to  the  credit  of  the  brother,  but 
during  the  next  Ajven  days  they  allowed  him,  by  checks  drawn  in  the  ordinary  way, 
to  overdraw  hi3  account  to  li^  amount  somewhat  less  than  £1,000.    The  pUintiff 


Vol.  Vni.]  CHANCERY  APPEALS.  483 

L,  J  J.  Burton  v.  Gray,  1878 

filed  hia  bill  for  delivery  up  of  the  deeds,  alleging  the  memorandum  of  deposit  to  be 
a  forgery,  and  also  alleging  that  the  bank  had  not  lent  the  brother  £1,000  for  seven 
days : 

Held  (affirming  the  decision  of  the  master  of  the  rolls),  that,  assuming  the  memo- 
randum'to  be  genuine,  the  bankers  had  no  lien  on  the  deeds,  for  that  they  had  not 
fulfilled  the  condition. 

This  was  an  appeal  by  the  London  and  County  Banking 
Company  from  a  decree  of  the  master  of  the  rolls  ordering 
them  to  deliver  up  to  the  plaintiff  certain  deeds  of  his  which 
had  been  deposited  with  them,  and  on  which  they  claimed 
a  security  for  the  balance  of  an  account  due  to  tnem  from 
the  plaintiff  s  brother,  Frederick  Burton. 

The  deeds  were  deposited  with  the  banking  company  by 
the  plaintiffs  brother,  Frederick  Burton,  a  customer  of  the 
bank,  on  the  25th  of  September,  1869,  along  with  a  memo- 
randum of  that  date  purporting  to  be  signed  and  sealed  by 
the  plaintiff,  the  material  part  of  which  was  as  follows : 

''London,  26  Sept.,  1869. 
''To  William  John  1  Public^  Officers  of  the  London  and 

Norfolk,  Esq.  >•  County  Banking  Company,  21, 
James  Gray,  Esq.      )       Lombard  Street,  London. 

"  Gentlemen, — In  consideration  of  your  banking  company 
lending  to  Mr.  Frederick  Burton,  of,  &c.,  the  sum  of  £1,000 
sterling  for  seven  days  from  tliis  date  and  of  5^.  sterling  now 
paid  by  you  to  me,  the  receipt  of  which  I  hereby  a^cknowl- 
edge,  1  deposit  with  *you  the  several  documents  men-  [933 
tioned  in  the  schedule  hereunder  written,  which  1  agree  shall 
remain  with  you,  or  other  the  public  officers  for  the  time 
being  of  the  said  company,  as  a  security  for  the  payment  to 
you,  or  other  such  public  officers  as  aforesaid,  of  all  money 
due  or  to  become  due  from  the  said  Frederick  Burton  to  the 
said  company,  of  whatsoever  members  or  proprietors  it  shall, 
from  time  to  time  consist,  on  any  account  whatsoever,  in- 
cluding charges  for  interest,  commission,  and  all  costs, 
charges,  ?ind  expenses  which  you  may  incur  in  enforcing  or 
obtaming  payment  of  such  money,  or  in  realizing  this  or 
any  further  security.  And  I  agree  to  pay  you,  or  such  pub- 
lic officers  as  aforesaid,  upon  demand,  all  such  money ;  and 
I  hereby  charge  the  hereditaments  and  premises  comprised 
in  such  documents  respectively,  and  all  nxtures  now  or  here- 
after thereon,  with  the  payment  thereof." 

The  document  contained  some  further  provisions,  which 
need  not  be  specified. 

The  plaintiff  had  been  asked  by  Frederick  Burton  for 
assistance,  and  had  handed  the  deeds  to  him  that  he  might 
borrow  on  them,  for  seven  days,  £600  from  a  Mr.  Hawkins, 
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whom  the  plaintiflE  knew.  At  the  end  of  the  time  the  plain- 
tiff asked  for  the  deeds  back,  but  Frederick  Burton  put  him 
off  with  various  excuses,  and  in  May,  1870,  the  plaintiff 
learned  that  they  had  been  deposited  with  the  bauK.  The 
plaintiff  did  not,  however,  apply  to  the  bank  about  them, 
being  afraid  of  injuring  his  brother.  In  April,  1871,  Fred- 
erick Burton  was  arrested  for  forgery,  and  was  shortly  after 
convicted.  The  plaintiff,  upon  his  brother' s  arrest,  applied 
to  the  bank,  and  then,  as  he  stated,  first  learned  that  there 
was  a  memorandum  of  deposit  purporting  to  be  signed  by 
himself,  and  that  under  it  the  bank  claimed  to  hold  the  deeds 
as  a  security  for  a-  balance  of  more  than  £2,000 ;  and  they 
threatened  to  proceed  to  a  sale  of  the  property. 

The  plaintin  filed  his  bill,  alleging  that  the  memorandum 
was  a  forgery,  and  stating  that,  moreover,  the  bank  never 
advanced  to  Frederick  Burton  the  sum  of  £1,000,  or  any 
other  sum,  for  seven  days  from  the  25th  of  September,  1869. 

The  public  officer  and  the  manager  of  the  bank,  bv  their 
answer,  insisted  that  the  dociiment  was  genuine,  tnat  the 
bank  had  lent  Frederick  Burton  £1,000  by  placing  it  to  his 
934]  credit,  and  that  he  *had  drawn  checks  upon  it  to  the 
extent  of  £900  and  upwards,  and  that  the  bank  did  thereby 
in  fact  lend  him  £1,000  for  seven  days  from  the  25th  of  Sep- 
tember, 1869;  and  further,  that  if  the  document  was  not 
fenuine,  still  the  bank  was  entitled  to  the  benefit  of  the 
eposit,  inasmuch  as  the  plaintiff  had  lent  the  deeds  to  his 
brother  for  the  purpose  of  enabling  him  to  raise  money  upon 
them. 

The  account  of  Frederick  Burton  with  the  bank,  from  the 
25th  of  September  to  the  6th  of  October,  was  as  follows : 

[See  table  on  next  page.] 
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The  London 

AND  COUMTT  BANKING  CoMPANT  IN   AOOODNT  WITH  FkKDESIOK  BuETON, 

Dr. 

Or. 

1860 

£    *. 

d. 

1869 

£    »,    d. 

Sept. 

26 

By  balance. 

68     4 

8 

Sept. 

26 

Self 

800    0   .0 

Crippin 

20    0     0 

Bland 

20    0    0 

<i 

27 

Cafih 

84     0 

0 

it 
tt 

27 
28 

Crippin 

Fowler 

Curling. 

Pettit 

500    0    0 

10    0    0 

20    0    0 

7     6     2 

« 

80 

Ditto 

42  10 

0 

II 

80 

Charges    on  ) 
Account  . . 

8     8     8 

Brand 

25     0    0 

Ditto 

16     0    0 

Gas ' 

20    0     0 

946     9     5 
184  14     8 

IRAQ 

Oct 

1 

Cash 

610    0 

0 

Sept. 
Oct 

80 

1 

Balance 

Curling. 

810  16     2 
26     0    0 

«< 

2 
4 

Ditto 

Ditto 

6     0 
830  10 

0 
4 

2 

4 

Self 

200    0    0 

M 

Humphries  . . . 

8     0    0 

P.  N. 

1000     0 

0 

• 

Palmer 

Bomiick 

Pundman 

Bill  Stamp. . . . 

Interest     on ) 
Burton's  ac-  >• 
count ) 

Burton 

Discount 

6    4    7 
8  10     6 
8     8     0 
0  10     0 

10    6 

500    0    0 
4  18    2 

« 

6 

Bin 

600    0 

0 

It 

6 

Craight 

Bland 

Burton 

Ditto 

5    0    0 

20    0    0 

100    0    0 

200    0    0 

Discount 

1     1  11 

M 

6 

Cash, 

Hitchin 

86     0 
26     0 

0 
0 

r< 

6 

Self 

200    0    0 

Ditto 

12  10 

0 

*The  master  of  the  rolls  declined  to  try  the  ques-  [935 
tion  of  forgery,  as  to  which  there  was  a  conflict  oi  evidence, 
and  said  tnat  if  it  had  been  necessary  to  decide  that  ques- 
tion he  would  have  had  it  tried  by  a  jury ;  but  being  of 
opinion  that,  assuming  the  memorandum  to  be  genuine,  the 
bank  had  not  complied  with  its  terms,  made  a  decree  as 
prayed  (*). 

(^)  1878.  Feb.  21.  in  seven  days  was  neyer  attempted  to  be 

Lord  Romillt,  M.R.  I  think  the  con-  given.    To  fulfill  the  condition  the  bank- 

dition  has  not  been  performed  on  which  era  should  have  transferred  £1,000  to  the 

the  plaintiif  was  to  be  guarantee  for  the  credit  of  the  brother,  or  should  have  given 

due  payment  to  the  bank.    The  £1,000  to  him  notice  tha^  they  would  honor  his 
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936]  *Mr.  Fay,  Q.C.,  and  Mr.  W.  W.  Cooper,  for  the 
appellants. 

Mr.  Sovihaate,  Q.C.,  and  Mr.  Waller,  for  the  respondent, 
were  not  called  upon. 

Sir  6.  Mellish,  L.  J.  This  is  an  appeal  of  the  London 
and  County  Banking  Company  from  a  decree  of  the  master 
of  the  rolls,  by  which  he  ordered  them  to  deliver  up  to  the 
plaintiff  certam  deeds  of  his  which  had  been  deposited  with 
them,  and  on  which  they  claimed  a  security  for  the  balance 
of  an  account  due  to  them  from  the  plaintifrs  brother,  Fred- 
erick Burton. 

The  bill  proceeds  on  two  grounds:  first  of  all  it  alleges 
that  the  memorandum  of  deposit  under  seal,  dated  the  26th 
of  September,  1869,  under  which  the  defendants  claim,  is  a 
forgery,  and  no  doubt  that  is  the  main  ground  on  which  the 
bill  rests ;  but  there  is  also  this  statement  at  the  end  of  the 

checks  to  that  amount  at  any  time  before  or  makes  any  inquiry  of  him  as  to  his 
the  7th  of  October,  1869.  But  they  do  knowledge  or  consent  as  to  the  possession 
nothing  of  the  sort.  They  treat  the  mat-  of  the  title  deeds.  Does  the  fact  of  tlie 
ter  just  as  if  it  were  his  ordinary  banking  brothei'^s  possession  of  these  title  deeds 
account,  and  treat  him  exactly  as  if  the  justify  them,  in  the  absence  of  any 
plaintiff  was  security  for  any  advance  authority  from  the  plaintiff,  to  treat  the 
wliich  they  might  think  fit  to  make  the  brother's  deposit  as  binding  the  plainiiff 
brother  without  their  performing  the  con-  for  any  advance  the  bank  may  think  fit 
ditiou  in  any  respect.  It  is  obvious  that  to  make  upon  them  ?  If  so,  everybody  is 
fixing  the  seven  days  was  a  very  impor-  at  the  mercy  of  any  servant  or  messcn^ 
tant  part  of  the  direction'.  It  might  well  ger  who  may  be  disposed  to  rob  him,  or 
be  that  the  brother  was  within  seven  days  who  is  bribed  to  cheat  him.  Does  it. 
of  the  advance  to  pay  to  the  plaintiff  again,  accompanied  by  the  memorandum 
£1,000.  The  plaintiff  is  not  a  customer  signed  by  the  plaintiff,  which  is  the  only 
of  the  bankers.  They  have  not  fulfilled  authority  given  to  the  bank,  entitle  them 
the  condition  contained  in  the  said  guar-  to  claim  a  security  without  performing  the 
antee  entered  into  solely  upon  the  faith  condition  imposed  upon  them  by  the 
of  its  performance.  memorandum  which  is  their  sole  authority 
The  defendants  contend  that  the  deposit  for  keeping  the  deeds  as  security,  and 
of  the  plaintiffs  deeds  is  sufficient,  and  entitle  them  to  advance  this  money  and 
would  entitle  the  bank,  in  the  absence  of  make  the  plaintiff  repay  it?  1  think  not. 
any  memorandum,  to  advance  the  money  I  have  considered  tlie  case  in  both  ways  : 
upon  the  security  of  those  deeds.  But  I  supporting  the  deeds  to  have  been  de- 
am  of  opinion  that  this  is  enlirely  erro-  posited  by  the  brother  without  any  mera- 
neous,  and  that  they  could  only  treat  them  oranduni  at  all,  in  which  caise  the  bank 
as  a  security  upon  the  conditions  con-  are  not  entitleil  to  move  in  the  matter 
tained  in  the  memorandum  of  de[>oait.  without  communicating  to  the  plaintiff; 
The  plaintiff  gave  his  title  deeds  to  his  and  in  the  next  place,  with  the  memo- 
brother  to  deposit  with  a  friend  named  randum  of  deposit,  whicli  imposes  ujxin 
Hawkins  for  a  particular  purpose.  The  the  bank  the  performance  of  the  condi- 
purpose  for  which  they  were  intended  to  tion  on  which  they  alone  were  to  take 
be  deposited  is  immaterial.     Tiie  brother  tliem. 

deposits  them  with  his  own  bankers,  and  1  am  of  opinion,  therefore,  that,  wholly 

as  security  for   his  balance.     I  am  now  irrespective  of  the  genuineness   of  the 

treating  the  case  wholly  independently  of  memorandum   of  deposit,  the  plaintiff  is 

the  effect  of  liie  memorandmn  of  deposit,  entitled  to  a  decree  for  the  delivery  up 

The  bank  receives  Lhem  as  the  plaintiffs  of  the  title  deeds,  and  for  the  costs  of  tlie 

title  deeds,  never  sends  any  notice  to  him,  suit. 
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14th  paragraph  of  the  bill ;  ''  Since  the  said  negotiation  the 

})laintiflE  has  discovered  that  the  said  bank  did  not  in  fact 
end  to  the  said  Frederick  Burton  the  sum  of  £1,000,  or  any 
other  sum,  for  the  period  of  seven  days  from  the  25th  of  Sep- 
tember, 1869,  as  stated  in  the  allegea  memorandum  set  out 
in  the  12th  paragraph  hereof."  Therefore  the  bill  plainly 
relies  upon  two  different  grounds — first,  that  the  memoran- 
dum of  deposit  was  a  forgery,  and  secondly,  that  if  it  was 
not  a  forgery,  nevertheless  the  bank  had  not  complied  with 
the  consideration  stated  in  it,  so  as  to  make  it  binmng  on  the 
plaintiff.  The  answer  denied  that  it  was  a  forgeiy,  and 
also  set  up  a  variety  of  other  defences.  The  master  of  the 
rolls  held  that  if  it  were  necessary  to  try  the  question  of 
forgery,  it  ought  to  be  tried  by  a  jury.  And  we  entirely 
agree  with  him  in  that  opinion.  But  his  lordship  decided 
the  case  on  the  second  ground,  that,  even  admitting  the 
memorandum  not  to  be  a  forgery,  the  plaintiff  was  entitled 
to  recover  possession  of  his  deeds,  *because  the  bank  [937 
had  not  complied  with  the  consideration  stated  in  the  mem- 
orandum. [His  lordship  here  read  the  material  part  of  the 
memorandum.] 

I  am  clearly  of  opinion,  on  the  construction  of  this  docu- 
ment, that  unless  £1,000  sterling  was  advanced  for  seven 
days  in  accordance  with  the  consideration  as  stated  in  the 
commencement,  this  guarantee  and  mortgage  never  came  into 
operation.  The  bank  ought  to  have  known  when  they  saw 
the  words  in  the  memorandum  that  the  nature  of  the  trans- 
action was  this :  that  the  plaiatiff  had  been  informed,  truly 
or  falsely,  that  his  brother  had  some  veiy  pressing  neces- 
sity for  £1,000  instantly  for  seven  days,  and  that  the  plaintiff 
entered  into  this  security  for  the  purpose  of  enabling  his 
brother  to  obtain  the  £1,000,  which  he  supposed  was  to  be 
returned  in  seven  days.  The  bank  then  must  have  known 
that  if  the  brother  did  not  want  the  £1,000,  if  he  did  not 
come  for  and  did  not  get  the  £1,000  for  seven  days,  the  ground 
for  the  plaintiff  becoming  security  never  existed,  and  that 
therefore  he  was  not  bound.  It  seems  to  me  quite  impossi- 
ble to  put  any  other  meaning  on  the  words  than  this  :  ''If 
you  will  advance  him  £1,000  instantly  for  seven  days,  then, 
and  not  otherwise,  I  agree  to  give  the  deposit  of  title  deeds, 
and  to  become  security." 

Then  if  we  look  at  the  account  it  is  quite  clear  that  no 
such  advance  was  made.  There  were  certain  sums,  no  doubt, 
advanced  in  the  ordinary  way  by  check,  which  make,  on 
the  30tli  of  September,  a  balance  of  £810  15^.  2d.  against 
Frederick  Burton,  but  £510  of  that  is  paid  back  on  the  1st 
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of  October.  So  that  in  no  way  whatever  is  there  anything 
like  £1,000  advanced ;  no  sum  of  £1,000  was  advanced  until 
the  4th  of  October,  and  that  advance  was  made  on  a  promis- 
sory note.  The  note  is  not  produced,  but  it  appears  to  have 
been  a  note  aJb  three  or  four  months'  date.  That  advance  of 
£1,000  on  the  4th  of  October  on  a  note  at  three  or  four 
months'  date  could  not  by  possibility  be  a  compliance  with 
the  memorandum.  If  an  action  were  brouglit  on  the  guar- 
antee for  the  amount  advanced  in  the  note,  and  an  action  of 
detinue  were  brought  to  recover  the  deeds,  the  action  on  the 
guarantee  must  fail,  and  the  action  of  detinue  must  succeed, 
on  the  ground  that  the  consideration  which  was  the  condi- 
tion precedent  to  the  mortgage  and  the  guarantee  attaching j 
never  was  complied  with. 

938]  *That  being  so,  a  case  is  attempted  to  be  made  in 
equity,  on  the  ground  that  the  plaintiff,  having  had  notice 
that  the  bank  had  got  his  deeds,  did  not  come  and  demand 
them.  It  appears  to  me  that  there  is  one  complete  answer 
to  this,  viz.,  that  it  isimpossiblethat  the  plaintiff  could  waive 
the  non-compliance  with  the  condition  precedent,  inasmuch 
as  he  did  not  know  that  the  £1,000  had  not  been  advanced. 

Then  this  curious  case  is  set  up,  that  if  the  deed  is  genu- 
ine, it  may  be  that  the  plaintiff^  has  got  a  case,  but  that  if 
the  deed  was  a  forgery,  he  has  no  case,  because  he  has 
waived  his  rights  by  not  claiming  his  deeds  from  the  bank, 
and  must  be  taken  to  have  acquiesced  in  his  brother's  rais- 
ing money  on  them.  The  plaintiff  is  entitled  to  put  his  case 
as  he  does  by  his  bill  both  ways.  "  The  memorandum  is  not 
genuine,  but  if  it  is  genuine,  you  have  not  complied  with 
its  terms."  But  the  bank  cannot  set  up  that  this  memo- 
randum, on  the  footing  of  which  they  received  the  deeds,  is 
not  a  genuine  instrument.  If,  therefore,  they  are  not  entitled 
to  use  the  plaintiff' s  deeds  and  to  sell  his  lands  in  accordance 
with  the  memorandum  which  they  have  received — which,  in 
mj  opinion,  they  are  not,  because  they  have  not  complied 
with  the  consideration — then  they  are  not  entitled  to  use  the 
plaintiff's  deeds  at  all.  I  think,  therefore,  that  the  decision 
of  the  master  of  the  rolls  in  this  case  was  quite  correct,  and 
the  appeal  must  be  dismissed  with  costs. 

Sir  W.  M.  James,  L.J.    I  agree. 

Solicitors :  Messrs.  Heath  &  Parker ;  Mr.  A.  E.  Francis. 


VoL  Vni]  CHANCERY  APPEALS.  489 

L.  JJ.  Brown  v.  Black.  IS13 


[Law  Reports,  8  Chancery  Appeals,  989.] 
L.  JJ.,  July  14,  1878. 

*Brown  V.  Black.  [939 

[1870    B.    176.] 

Company — T^aru/er  to  Infant — Vendor  Tnwtee  for  JUal  JPurchater — Rdewe  and 

Indemnity. 

The  plaintiff  sold  on  the  Stock  Exchange  fifteen  shares  in  a  limited  company. 
They  were  bought  by  a  broker  as  agent  for  a  firm  of  Scotch  brokers,  whose  names 
appeared  as  purchasers  in  the  bought  and  sold  notes.  The  broker  furnished  the 
name  of  W.  K.  as  transferee,  a  transfer  was  executed  to  W.  E.,  and  he  was  registered 
as  owner.  About  two  years  afterwards  an  order  was  made  to  wind  up  the  company, 
and  it  bein^  found  that  W.  K.  was  an  infant,  the  plaintiff's  name  was  restored  to  the 
register.  The  plaintiff  thereupon  filed  this  bill  against  the  Scotch  brokers  for  indem- 
nity. The  brokers  showed  by  their  answer  that  the  shares  had  been  purchased  along 
with  seventy-five  others,  in  consequence  of  separate  instructions  from  D.,  J.,  and  S. 
respectively,  to  purchase  for  them  respectively  thirty  shares,  and  that  all  the  ninety 
shares  hadbe«n  transferred  to  W.  K.,  and  had  not  been  appropriated  between  the 
purchasers.  The  bill  having  been  amended  by  making  the  purchasers  parties. 
Bacon,  V.C.,  made  a  decree  against  D.,  J.,  and  S.  for  them  to  indemnify  the  plaintiff 
from  all  liability  upon  the  fifteen  shares  which  he  had  sold,  thus  making  them  jointly 
and  severally  liable  to  the  plaintiff's  whole  demand : 

Held,  on  appeal  by  D.,  tnat  the  plaintiff  was  entitled  to  indemnify,  but  that  the 
decree  ought  to  be  varied  so  as  to  make  D.,  J.,  and  S.  only  liable  severally,  each  for 
one-third  of  the  liability  on  the  plaintiff's  shares. 

This  was  an  appeal  by  the  defendant  Dixon  from  a  decree 
of  Vice-Chancellor  Bacon. 

In  June,  1864,  the  plaintiff  instructed  his  broker  to  sell 
on  the  London  Stock  Exchange  fifteen  shares  in  the  Contract 
Corporation,  Limited,  for  dehvery  on  the  16th  of  June.  The 
broKer  sold  that  number  of  shares. 

In  the  same  month  the  defendants  Black  &  Stephen, 
brokers,  of  Aberdeen,  bought  through  Kitchin,  their  Lon- 
don broker,  130  shares  in  the  same  company.  The  plaintiff' s 
fifteen  shares  were  treated  as  included  among  tnese,  and 
bought  and  sold  notes  were  made  out,'  naming  Black  & 
Stephen  as  purchasers. 

I&tchin  ^ve  the  name  of  William  Keith  as  transferee. 
The  plaints'  s  fifteen  shares  were  transferred  to  Keith  accord- 
ingly, and  the  transfer  was  registered. 

*Li  April,  1866,  the  company  was  ordered  to  be  wound  [940 
up,  and  the  name  of  Keith  was  placed  on  the  list  of  contribu- 
tories ;  but  on  inq  uiry  it  was  found  that  he  was  a  'clerk  in 
the  employ  of  Black  &  Stephen,  and  of  the  age  of  about 
seventeen.  His  name  was  therefore  removed  from  the  list, 
and  that  of  the  plaintiflE  restored.  The  plaintiff  was  com- 
7  Eng.  Rep.]  62 
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pelled  to  pay  a  heavy  call  in  the  winding-up,  and  as  Black 
&  Stephen  denied  all  responsibility,  he  filed  a  bUl  against 
them  for  indemnity. 

Black  &  Stephen  put  in  their  answer,  from  which  it  ap- 
peared that  the  130  shares  were  bought  for  the  following 
three  persons:  thirty  for  Dixon,  forty  for  Easson,  thirty 
for  Jopp,  and  thirty  for  Stephen,  and  that  all  were  trans- 
ferred mto  Keith' s  name.  Easson' s  forty  shares  had  been 
sold  by  Keith,  and  transfers  executed  in  which  the  plaintiffs 
shares  were  not  included;  but  the  remaining  mnety  had 
been  left  standing  in  Keith' s  name  and  had  not  been  appro- 
priated as  between  Dixon,  Jopp,  and  Stephen.  The  bill  was 
then  amended  by  making  Dixon  and  Jopp  jyarties. 

Vice-Chancellor  Bacon  made  a  decree  obliging  Dixon, 
Jopp,  and  Stephen  to  indemnify  the  plaintiil  against  the 
call  already  made,  and  all  future  calls,  and  against  all  future 
costs,  damages,  and  expenses.  The  case  is  reported  (*}, 
where  a  more  full  statement  of  the  facts  will  oe  found. 
Dixon  appealed. 

Mr.  JJavey  and  Mr.  Cohhold^  for  the  appellant.  We  con- 
tend that  Dixon  is  under  no  liability  to  the  plaintiflE  directly, 
there  being  no  privity  between  them,  so  that  the  plaintiff 
never  became  a  trustee  for  him.  But  if  the  court  is  against 
us  on  that,  we  saj^  that  at  all  events  the  decree  goes  too  far. 
Dixon  did  not  join  in  a  speculation  with  the  other  pur- 
chasers, and  he  cannot  be  liable  to  anything  more  than  the 
calls  on  thirty  shares,  the  number  which  he  authorized  his 
broker  to  buy  ;  but  the  principle  of  this  decree  includes  him 
in  a  joint  and  several  liability  for  the  whole  ninety,  for  each 
vendor  is  in  the  same  position  as  the  plaintiflE,  and  can  file 
a  similar  bill.  If,  therefore,  the  decree  is  sustained  at  all, 
it  should  be  varied  by  making  Dixon,  Jopp,  and  Stephen 
severally  liable  to  the  extent  of  one-third  each. 
941]  *Mr.  •/;  TT.  CAf^^v,  for  the  plaintiff.  There  must  have 
been  a  joint  and  several  request  by  these  three  defendants 
to  Keith  to  hold  the  shares  in  trust  for  them.  If,  therefore, 
he  had  been  an  adult,  they  would  have  been  liable  jointly 
and  severally  to  indemnifv  him,  and  the  plaintiff  standing 
in  his  place  as  to  part  of  the  shares,  has  to  the  extent  oi 
those  shares  the  same  right  to  indemnity  as  Keith  would 
have  had. 

[The  Lord  Justice  James  :  There  is  no  evidence  of  any 
joint  request.  It  must  be  taken  that  these  were  only  sepa- 
rate requests,  for  the  purchasers  knew  nothing  of  each  other ; 
they  only  happened  to  employ  the  same  brokers.] 

P)  Law  Rep.,  16  Eq.,  363. 
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Sir  W.  M.  James,  L.  J.  This  is  an  appeal  from  a  decision 
of  Vice-Chancellor  Bacon,  holding  the  defendants  liable  to 
indemnify  the  plaintiff  in  respect  of  shares  remaining  in  the 
plaintiff  s  hands.  With  respect  to  the  main  principle  of  the 
case,  it  appears  to  me  that  the  vice-chancellor  was  quite 
right  in  following  out  the  rule  that  where  there  is  a  contri- 
vance like  this  which  puts  shares  into  the  name  of  an  infant, 
and  so  the  vendor  is  nxed  with  the  shares,  he  is  entitled  to 
be  indemnified  by  the  real  owner  against  the  liability  which 
he  incurs  by  remaining  the  legal  owner  of  the  shares  which 
he  has  parted  with.  The  difficulty  in  this  case  arises  from 
the  fact  that  there  are  no  particular  shares  which  can  be  iden- 
tified as  shares  sold  by  one  particular  person  to  another  par- 
ticular person,  a  number  of  snares  sold  by  several  persons  and 
purchased  by  several  persons  being  mixed  up  in  one  mass. 
Kinety  shares,  representing  purchases  by  various  persons, 
and  purchases  from  various  persons,  were  transferred  into 
the  name  of  the  infant.  I  quite  agree  with  the  vice-chan- 
ceUor  that  this  is  not  to  deprive  the  plaintiJBf  of  his  remedy, 
but,  on  the  other  hand,  it  is  not  to  make  the  defendant  liable 
for  more  than  the  shares  which  he  really  bought,  and  of 
which  he  became  the  beneficial  owner.  He  became  the  bene- 
ficial owner  of  thirty  shares  out  of  the  ninety,  and  two  other 
persons  became  equally  entitled  to  the  others.  The  plain tiflE 
was  one  of  several  persons  who  stand  in  exactly  the  same 
position,  he  having  sold  fifteen,  and  the  others  the  remainder 
of  the  ninety  shares..  Which  shares  belonged  to  which  [942 
of  the  purchasers,  it  is  impossible  now  to  sav,  and  the  only 
way  in  which  justice  can  be  done  is,  I  think,  to  distribute 
the  shares  of  each  vendor  ratably  between  the  purchasers ; 
and  at  the  suit  of  Mr.  Brown  to  decide  that  Mr.  Dixon  and 
the  other  two  purchasers  are  respectively  liable  to  the  extent 
each  of  five  of  his  fifteen  shares.  That  appears  to  me  to  be 
the  proper  measure  of  their  liability  to  him,  and  they  will 
be  liabfe  in  exactly  the  same  manner,  i.  e.,  each  for  one- 
third  to  each  of  the  other  vendors  who  have  placed  them- 
selves in  the  same  predicament  as  Mr.  Dixon.  The  decree 
will  be  varied  in  that  respect  hj  declaring  that  they  are 
liable  each  of  them  in  respect  of  five  shares  of  the  plaintiff' s 
fifteen.     The  costs  will  remain  as  they  are. 

Siii  G.  Mellish,  L.  J.     I  am  of  the  same  opinion. 

Solicitors :  Messrs.  LinJclateTy  Hackwood^  &  Co. ;  Messrs. 
Patteson  &  Cobhold. 
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[Law  Reports,  8  Chancery  Appeals,  942.] 
L.  JJ.,  July  1,  8,  14,  1878. 

Llanelly  Railway  and  Dock  Company  v.  London  and 
North- Western  Railway  Company. 

[1872    L.     97.] 

RaUway    Companiet — Traffic  Arrangement — Running  Powers — hidffinite  Agreement^ 
whether  perpetual — ConnderoHon  not  expresied  m  Deed — Construction. 

The  L.  Railway  Company,  being  in  want  of  money  to  complete  an  extension  line, 
applied  to  the  N.  W.  Railway  Company  for  a  loan  of  £40,000,  and  it  was  agreed  that 
the  N.  W.  Company  should  lend  the  money  and  have  running  powers  over  the  lines 
of  the  L.  Company.  An  agreement  under  seal  was  entered  into,  not  referring  to  the 
loan,  by  which  it  was  aOTecd,  (1)  that,  subject  to  such  by-laws  and  regulations  of  the 
L.  Company  as  should  from  time  to  time  be  in  force,  the  N.  W.  Company  might  run 
over  and  use  the  railways  of  the  L.  Company,  and  their  stations,  sidings,  and  con. 
veniences ;  (2)  that  the  receipts  from  through  traffic  should  be  apportioned  between 
the  two  companies  according  to  mileage  proportion,  with  a  certain  allowance  per  cent, 
to  the  N.  W.  Company  out  of  the  L.  Company's  share ;  (3)  that  the  N.  W.  Company 
948]  might  have  their  own  staff  at  the  stations  *on  the  L.  Company's  lines ;  (4)  that, 
whether  the  running  powers  were  exercised  or  not,  there  should  be  a  complete  sys- 
tem of  through  booking  and  through  fares  from  the  stations  of  each  company  by  the 
lines  of  the  other;  (0)  that  if  the  running  powers  were  exercised,  the  fares  snould  be 
fixed  by  the  N.  W.  Company,  and  if  the  L.  Company  objected  to  any  of  them,  then 
by  arbitration ;  (6)  that  the  N.  W.  Company  should  not  carry  the  local  traffic  on  the  L. 
lines,  but  ishould',  if  required  by  the  L.  Company,  carry  local  passengers  for  16  per  cent 
of  the  local  fares ;  (7)  that  the  companies  should  send  by  each  other  all  traffic  not 
otherwise  consigned  to  and  from  stations  on  the  lines  of  each  other  whenever  soch 
lines  formed  the  shortest  route :  (8)  that  any  difference  under  the  agreement  should 
be  settled  by  arbitration  under  the  Railway  Companies  Arbitration  Act,  1859.  The 
N.  W.  Company  advanced  the  £40,000,  and  the  agreement  as  to  running  powers  -waa 
acted  upon  for  some  time,  but  afterwards  the.  L.  Company  gave  three  months'  notice 
to  determine  it: 

Beldf  by  Malins,  Y.C,  that  the  jurisdiction  of  the  Court  of  Chancery  was  excluded 
by  the  8th  clause  of  the  agreement ;  but  this  objection  was  waived  on  appeal : 

Udd,  by  the  Court  of  Appeal,  that  evidence  of  the  advance  of  the  £40,000  having 
been  the  consideration  for  the  agreement  was  admissible : 

Held,  by  James,  L.J.,  that,  apart  from  this  evidence,  the  agreement  was  not 
determinable : 

Held,  by  MeUish,  L.J.,  that,  having  regard  to  this  evidence,  which  did  not  con- 
tradict anything  in  the  agreement  itself,  it  was  clear  that  the  agreemeift  was  not 
determinable ;  but  whether,  apart  from  the  proof  of  consideration,  this  agreement,  tho 
principal  terms  of  which  were  one-sided,  would  not  have  been  revocable,  guare. 

Per  James,  L.J.  Semble,  the  jurisdiction  of  the  court  was  not  excluded  by  the 
8th  clause ;  for  that,  if  the  agreement  was  revocable,  the  revocation  would  determine 
the  8th  clause  as  well  as  the  other  terms  of  the  agreement 

This  case  originally  came  before  the  Court  of  Appeal,  on 
the  26th  of  July,  1872,  on  a  motion  by  way  of  appeal  from 
an  order  of  Vice-Chancellor  Malins  refusing  an  injunction. 
It  was  then  ordered  that  the  motion  should  stand  over  and 
the  cause  come  on  before  their  lordships  on  motion  for  decree. 

In  1867  the  plaintiffs  were  proprietors  of  the  LlaneUy 
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Railway,  which  was  complete,  and  were  about  to  make  lines 
to  Carmarthen  and  Swansea,  each  line  being  .a  separate 
undertaking  with  separate  capital.  In  August,  1867,  being 
in  want  of  capital  to  make  the  Swansea  line,  they  applied  to 
the  London  and  North- Western  Railway  Company  for  a 
loan  of  £40,000.  That  company,  being  desirous  of  obtain- 
ing access  from  their  own  lines  to  Swansea,  Carmarthen, 
and  Llanelly,  entertained  the  proposal,  and  an  arrange- 
*ment  was  verbally  come  to  that  the  Ix)ndon  and  North-  [944 
Western  Railway  Company  should  lend  the  £40,000,  and 
have  running  powers  over  tne  lines  of  the  Llanelly  Railway 
Company.  The  following  letters  passed  between  the  chair- 
men of  tne  two  companies : 

Aug.  17,  1867.     Llanelly  Company  to  London  and  North- 

Ty'estem  Railway  Company. 
*'It  strikes  me  that  you  can  so  far  expedite  matters  that 
your  solicitor  can  say  what  security  is  required  for  the 
advance  of  £40,000.  We  can  give  debentures  or  second 
preference  stocks  or  original  stock  of  the  Swansea  Line  Exten- 
sion, guaranteed  by  the  original  undertaking,  now  earning 
4Vo  on  its  original  stock  ;  or  we  can  give  the  lands  we  have 
to  pay  for,  or  we  can  give  rolling  stock,  or  some  of  all,  if 
any  of  these  or  all  will  do.  I  do  not  imagine  there  will  be 
any  dilHculty  as  to  details ;  but  we  want  this  money  to  com- 
plete the  Swansea  lines." 

Nov.   14,  1867.    London  and  North-Western  Company  to 

Llanelly  Company. 
"  I  inclose  agreement  to  carry  out  the  arrangement  made 
between  us,  which  had  better  De  completed  at  once.  The 
loan  is  not  mentioned  in  the  agreement,  as  it  had  better  not 
appear  in  the  formal  document ;  but  the  money  will  be  lent 
on  the  terms  mentioned  in  your  letter." 

Nov.  20,  1867.    Llanelly  Company  to  London  and  North 

Western  Cfompany. 
"I  have  sent  the  agreement  to  Messrs.  M.  &.  Co.,  and 
requested  them  to  see  Mr.  B.  on  the  same.  There  are  some 
slight  alterations  required,  I  think,  to  make  it  clear,  and  I 
am  sorry  that  the  consideration  (the  loan  of  the  money)  can- 
not be  put  forward  in  the  agreement.  However,  if 'this  cannot 
be,  I  propose  to  hand  you  £10,000  of  debentures  with  the 
agreement  for  £10,000  cash,  so  as  to  nail  the  proceeding.  I 
trust  Mr.  B.  mil  make  the  alterations  at  once,  so  as  to  allow 
the  whole  matter  to  be  finally  concluded  at  our  board  meet- 
ing on  the  28th  instant.  We  want  the  cash  to  complete 
agreements  for  land  which  are  now  causing  us  trouble,  and 
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may  be  very  seriously  inlurious 
if  not  at  ouce  concluded.'' 


to  our  (and  your)  interests 


945]  *The  London  and  North- Western  Company  ac- 
(jordingly  advanced  the  £10,000  at  once,  and  on  the  29th  of 
November,  1867,  the  agreement  referred  to  in  the  above  let- 
ters was  executed  by  the  companies.  Shortly  afterwards 
the  London  and  Nortn- Western  Kailway  Company  advanced 
to  the  plaintiffs  further  sums,  making  up  in  all  £44,660. 
The  security  given  for  these  sums  consisted  of  £18,000  £5 

Eer  cent,  preference  stock  of  the  original  undertaking  of  the 
lanelly  Company,  and  debentures  of  the  Swansea  under- 
taking for  sums  amounting  to  £26,660. 
The  agreement  was  in  the  following  terms : 
"An  agreement  made  this  29th  day  of  November,  1867, 
between  tne  Llanelly  Railway  and  Dock  Company  of  the 
one  part,  and  the  London  and  North- Western  Railway  Com- 
pany of  the  other  part. 

''It  is  hereby  agreed  between  the  parties  hereto  that — 
"(1.")  Subject  to  such  by-laws  and  regulations  of  the 
Llanelly  Railway  Company  as  may  be  in  force  from  time  to 
time,  the  London  and  North- Western  Railway  Company 
shall  have  power  to  run  over  and  use,  with  their  engmes, 
carriages,  vehicles,  and  servants,  the  railways  of  the  Llanelly 
Company,  and  the  stations,  sidings,  and  conveniences  con- 
nected therewith.  (2. )  The  receipts  from  the  through  traffic 
shall  be  apportioned  between  the  two  companies  (after  de- 
ducting clearing-house  terminals  and  government  duty), 
according  to  their  mileage  proportions,  with  an  allowance  to 
the  London  and  North-Western  Company,  out  of  the  Lla- 
nelly Company's  share,  of  20  per  cent,  on  passengers  and 
25  per  cent,  on  goods  for  working  expenses.  (3.)  The  Lon- 
don and  North-Western  Company  to  be  at  liberty  to  have 
their  own  staff  at  the  stations  on  the  Llanelly  Company's 
lines,  and  to  be  allowed  (out  of  the  terminals)  a  reasonable 
sum  for  the  cost  of  cartage,  clerkage,  and  other  work  done 
by  them  at  such  stations,  the  same,  in  case  of  differ- 
ence, to  be  settled  by  arbitration  as  hereinafter  mentioned. 
(4.)  Whether  the  said  running  powers  be  exercised  or  not, 
there  shall  be  a  complete  system  of  through  booking,  and 
through  rates  and  fares  for  all  traffic  to  and  from  the  stations 
of  each  company  by  the  lines  of  each  other,  the  receipts  to 
be  divided  (after  deducting  the  usual  clearing-house  termi- 
nals and  government  duty)  by  mileage,  such  rates  and  fares, 
if  not  agreed  upon,  to  be  settled  by  arbitration.  (5. )  In  the 
event  of  the  North-Western  Company  exercising  their 
946]  ^running  powers,  the  rates  and  fares  to  be  fixed  by 
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the  London  and  North- Western  Bailway  Company ;  but  if 
the  Llanelly  Company  object  to  any  such  rates  and  fares, 
then,  after  one  week's  notice,  the  same  shall  be  referred  to 
arbitration  as  hereinafter  provided.  (6.)  The  local  traffic  on 
the  Llanelly  lines  shall  not,  without  the  consent  of  the 
Llanelly  Company,  be  carried  by  the  London  and  North- 
western Company,  but  the  last-named  company  shall,  when 
required  hy  the  Llanelly  Comj)any,  carry  local  passengers 
by  their  trains  between  any  stations  at  which  they  stop,  re- 
ceiving 15  per  cent,  of  the  local  fares  for  so  doing.  (7.)  The 
two  companies  shall  send  by  each  other  all  traffic  ^not  other- 
wise consigned  to  and  from  stations  on  the  lines  of  each 
other  whenever  such  lines  form  the  shortest  route.  (8.)  Any 
difference  under  this  agreenjent  to  be  settled  by  arbitra- 
tion, as  provided  by  the  Railway  Companies  -Arbitration 
Act,  1869." 

On  the  19th  of  March,  1872,  the  plaintiflEs  served  the  defen- 
dant company  with  a  written  notice  that  the  plaintiffs  de- 
termined the  agreement  from  the  30th  of  June  then  next. 
The  defendant  company  denied  the  right  of  the  plaintiffs  to 
determine  the  agreement,  and  claimed  a  continuing  right  to 
run  over  the  plaintiffs'  lines.  The  plaintiffs  accordingly,  on 
the  1st  of  July,  tiled  their  bill,  praying  that  it  might  be  de- 
clared that  the  agreement  had  been  put  an  end  to,  and  that 
it  might  be  ordered  to  be  delivered  up  to  be  cancelled,  and 
that  the  defendant  company  might  be  restrained  from  run- 
ning over  and  using  all  or  any  of  the  railways  of  the  plain- 
tiffs, or  the  stations,  sidings,  or  conveniences  connected 
therewith,  and  for  an  account  and  payment  of  what  was 
due  under  the  agreement,  and  for  damages  for  running 
over  the  plaintiffs'  lines  since  the  determination  of  the 
agreement. 

Vice-Chancellor  Malins  refused  an  injunction,  on  the 
ground  that  the  case  was  one  for  arbitration  under  the  Rail- 
way Companies  Arbitration  Act,  1859.  The  plaintiffs  ap- 
pealed, and,  as  stated  above,  the  appeal  motion  was  turned 
into  a  motion  for  decree.  The  defendants  did  not  insist  on 
the  ground  taken  by  Vice-Chancellor  Malins,  but  wished  for 
a  decision  on  the  merits. 

Mr.  Cotton^  Q.C.,  Mr.  H.  Lloyd,  Q.C.,  and  Mt.  Ferrer Sy 
for  the  plaintiffs :  We  contend  that  this  was  a  license  revo- 
cable on  reasonable  *notice.  It  is  doubtful  whether  [947 
such  an  agreement  in  perpetuity  would  not  be  bad  as  against 
public  policy :  Winch  v.  Blr/cenhead,  &c, ,  Railway  Com- 
pany (*) ;   Mare  v.  London  and  North-  Western  Railway 

(^)  6  D.  G.  A  Sm.,  662. 
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Company  (*) ;  and  it  certainly  would  be  unreasonable,  there 
being  no  adequate  consideration. 

[Tne  Lord  Justice  Mellish  referred  to  the  Railways 
Clauses  Act,  1845,  s.  87.] 

These  points  are  important  in  construing  doubtful  words. 
The  case  of  Oreai  Northern  Railway  Company  v.  Manches- 
ter^  Sheffield^  and  Idncolnshire  Railway  Company  (^)  is 
different,  for  in  that  case  mutual  privileges  were  granted, 
some  of  vhich  were  clearly  perpetual.  Indefinite  agree- 
ments, like  contracts  for  service,  partnership,  &c.,  are  gen- 
erally terminable. 

The  Solicitor-Oeneral  (Sir  O.  Jessel)^  Mr.  Olasse^  Q.C., 
and  Mr.  Speedy  for  the  deiendants :  The  question  is,  whether 
this  agreement  is  perpetual  or  not.  There  is  no  ground  for 
the  suggestion  that  its  being  so  makes  it  illegal.  It  involves 
no  delegation  of  powers.  The  92d  section  of  the  Railways 
Clauses  Consolidation  Act  gives  power  to  run  over  other 
lines.  It  is  found  not  to  work  in  practice  when  resorted  to 
adverselj^,  because  it  simply  gives  a  right  of  passage  with- 
out obliging  the  servient  railway  to  give  any  facilities.  This 
agreement  merely  gives  facilities,  and  there  cannot  be  any 
objection,  on  the  score  of  public  policy,  to  giving  perpetual 
facilities  for  doing  what  Parliament  has  given  a  perpetual 
right  to  do.  The  cases  where  indefinite  contracts  are  held 
terminable  are  usually  cases  involving  personal  confidence. 
It  is  shown  that  the  defendants  gave  an  important  considera- 
tion for  this  agreement,  by  advancing  a  large  sum  of  money 
at  a  rate  at  which  it  could  not  have  been  obtained  from  a 
capitalist  on  such  security,  and  it  is  not  a  reasonable  con- 
struction to  hold  that  an  easement  granted  f or^  such  a  con- 
sideration is  terminable  at  will.  We  are  at  liberty  to  prove 
any  consideration  which  is  not  inconsistent  with  the  terms 
of  the  agreement :   Villers  v\  Beamorit  ('). 

948]  *Mr.  Cotton^  in  reply :  You  cannot  travel  out  of  the 
deed  to  import  a  further  consideration  for  the  sake  of  vary- 
ing the  construction.  Such  evidence  has  only  been  admitted 
where  the  question  is  as  to  the  validitv  of  the  instrument. 
A  perpetual  one-sided  agreement  of  tliis  nature  would  be 
most  unreasonable,  for  it  does  not  bind  the  London  and 
North-Western  Railway  Company  to  anything.  This  is  a 
mere  revocable  license  :    Wood  v.  Leadbitter  (*).' 

July  14.  Sir  W.  M.  James,  L.J.  In  this  case  the  Lla- 
nelly Railway  and  Dock  Company  have  filed  their  bill 

0)  2  J.  &  11,  80.  (»)  2  Dyer,  146  a.;    2   Phill.  Ev..  9th 

O  5  D.  G.  &  Sm.,  138.  ed.,  p.  853  ;  10th  ed.,  p.  847. 

(*)  13  M.  A  W.,  838. 
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against  the  London  and  North- Western  Railway  Company, 
pmying,  in  effect,  that  it  may  be  declared  that  a  certain 
agreement  entered  into  between  the  two  companies  was  de- 
terminable, and  has  been  sufficientlj  and  well  determined  by 
the  plaintiff  company,  and  for  an  injunction  to  prevent  the 
defendant  company  from  availing  themselves  of  that  agree- 
ment. The  bill  is  in  one  respect  a  novelty,  for  in  order  to 
obtain  a  decision  on  the  question  whether  the  agreement  was 
determinable  and  has  been  determined,  it  asks  for  an 
injunction  to  restrain  the  defendant  company  from  commit- 
ting a  trespass,;  but  the  defendant  company  has  not  desired 
to  raise  any  objection  on  this  score,  and  it  is  no  doubt  very- 
convenient  that  the  question  should  be  determined,  for  if, 
from  any  technical  objection,  the  present  suit  became  abor- 
tive, this  would  necessarily  lead  to  some  proceeding  being 
taken  by  the  Llanelly  Company  which  would  compel  the 
London  and  North- Western  to  become  plaintiffs  in  their  turn. 

When  the  case  was  before  the  vice-chancellor,  his  honor 
disposed  of  it  upon  the  ground  that  the  proper  tribunal  was 
arbitration,  as  provided  by  the  Railway  Companies  Arbitra- 
tion Act,  1859,  there  being  a  clause  in  the  agreement  to  the 
effect  that  any  differences  arising  under  this  agreement  were 
to  be  settled  by  arbitration,  as  provided  by  that  act.  Neither 
party  has  desired  to  support  that  view  oi  the  case,  and  both 
concur  in  desiring  that  the  matter  should  be  determined  by 
this  tribunal,  and  possibly  it  would  be  *difficult  to  say  [949 
that  the  real  question  between  the  parties  could  be  deter- 
mined, by  the  arbitrator  under  that  clause :  because,  if  the 
plaintiffs  are  right  in  their  contention,  they  nave  determined 
that  part  of  the  agreement  as  well  as  everything  else.  Of 
course,  if  they  are  right,  there  is  no  agreement  to  refer  to 
arbitration,  any  more  than  to  do  anything  else. 

The  agreement  has  some  collateral  agreements  included  in 
it,  but  in  substance  and  in  the  main  it  is  an  agreement  for 
giving  to  the  London  and  North- Western  Railway  Company 
what  are  called  running  powers  over  the  line  of  the  plaintiff 
company — ^that  is  to  say,  a  power  to  use  the  railway,  and  a 
power  of  access  to  and  use  of  all  the  conveniences  and  appli- 
ances of  that  railway,  subject  to  such  by-laws  and  regula- 
tions of  the  Llanelly  Railway  Company  as  may  be  in  force 
from  time  to  time ;  and  the  agreement  provides  for  the  remu- 
neration which  the  Llanelly  Company  is  to  have  for  giving 
that  power.  The  contention  on  the  part  of  the  Llanelly 
Company  is,  that  this  is  an  agreement  determinable  at  will, 
or  by  reasonable  notice.  The  contention  of  the  London  and 
North- Western  Railway  Company  is,  that  it  is,  as  it  is 
7  Eng.  Rep.]  63 
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expressed  to  be,  an  agreement  without  any  limit  whatever  in 
point  of  time.  The  case  is  in  many  respects  similar  to  the 
case  of  the  Great  Northern  Railway  Company  v.  Manches- 
ter^ Sheffield^  and  Lincolnshire  Railway  Company  (*),  in 
which  there  were  running  i)ower8  riven  interchangeably 
between. the  railway  companies,  and  the  vice-chancellor 
held  that  they  were  given  in  perpetuity.  In  my  opinion 
this  case  is  not  distinguishable  on  any  sufScient  ground 
from  that  case,  which  was  decided  as  far  back  as  the  year 
1851,  and  has  been  considered  to  be  law  from  that  day  to 
this.  As .  that,  however,  was  only  the  decision  of  a  vice- 
chancellor,  and  as  it  has  been  contended  before  us  that  a 
great  part  of  the  ratio  decidendi  in  that  case  does  not  apply 
to  this  case,  it  is  incumbent  upon  us  to  express  our  own 
opinions  upon  the  matter  as  ii  no  such  authority  existed ; 
and  upon  general  principles  I  have  formed  a  very  decided 
opinion  that  I  should  have  arrived  at  the  same  conclusion  as 
the  vice-chancellor  did  in  that  case ;  and  I  should,  if  the 
thing  were  res  Integra^  arrive  at  a  similar  conclusion  in  thfs 
case.  I  start  with  this  proposition,  that  prima  fax^ie  every 
950]  contract  is  permanent  and  irrevocable,  and  *that  it  lies 
upon  a  person  who  says  that  it  is  revocable  or  determinable 
to  show  either  some  expression  in  the  contract  itself,  or 
something  in  the  nature  of  the  contract,  from  which  it  is 
reasonably  to  be  implied  that  it  was  not  intended  to  be 
permanent  and  perpetual,  but  was  to  be  in  some  way  or 
other  subject  to  determination.  No  doubt  there  are  a  great 
many  contracts  of  that  kind :  a  contract  of  partnership,  a 
contract  of  master  and  servant,  a  contract  of  principal  and 
agent,  a  contract  of  employer  and  employed  in  various 
modes — all  these  are  instances  of  contracts  m  which,  from 
the  nature  of  the  case,  we  are  obliged  to  consider  that  they 
were  intended  to  be  determinable.  AH  the  contracts,  how- 
ever, in  which  this  has  been  held  are,  as  far  as  I  know,  con- 
tracts which  involve  more  or  less  of  trust  and  confidence, 
more  or  less  of  delegation  of  authority,  more  or  less  of  the 
necessity  of  being  mutually  satisfied  with  each  other's  con- 
duct, more  or  less  of  personal  relations  between  the  parties. 
But  I  am  of  opinion  that  no  such  consideration  applies  to 
a  case  in  which  there  is  a  grant,  or  an  agreement  in  the 
nature  of  a  grant,  of  a  wayleave,  or  of  running  powers, 
which  is  only  another  mode,  according  to  my  view  of  it,  of 
expressing  a  wayleave.  In  my  view  the  implication  is  quite 
the  reverse.  A  wayleave  or  running  powers,  determinable 
at  will  or  short  notice,  would  in  my  opinion  be  a  delusion. 

06DeG.  <fe  Sm.,  138,     ' 
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Take  the  most  ordinary  case  of  a  wayleave.  A  colliery 
proprietor  desires  to  have  the  power  of  working  an  adjoining 
coal  field  through  his  lessor's  pit,  or  he  desires  to  have  a 
right  of  carrying  his  coals  over  a  piece  of  land  which  inter- 
venes between  him  and  a  seaport.  With  that  view  he  enters 
into  a  negotiation  with  his  neighbor  or  his  landlord.  I 
take  it  that  both  sides  will,  in  so  negotiating,  know  that  what 
the  man  wants  to  have  is  a  wayleave  as  permanent  as  the 
colliery,  and  both  sides  must  be  understood  to  be  negotia- 
ting for  that  kind  of  a  wayleave  which  is  the  only  thing  that 
will  suit  the  mine-owner' s  purpose. 

Then  with  regard  to  railways.  The  way  in  which  running 
powers  come  to  be  negotiated  for  between  railway  companies 
IS  generally  this:  A  railway  company  wants  to  establish 
through  communication  from  point  A  to  point  B ;  it  finds 
that  there  is  an  existing  railway  over  part  of  the  distance 
between  those  two  points ;  it  says  to  the  other  railway  com- 
pany, "We  do  not  wish  to  *incur  the  expense  of  [951 
making  so  many  miles  of  additional  railroad,  and  we  do  not 
wish  to  come  into  competition  with  you,  if  you  will  let  us 
utilise  your  line ;  what  are  the  terms  upon  which  you  will 
let  us  use  it?"  Upon  this  the  terms  are  negotiated.  Both 
parties,  in  my  opinion,  must  be  understood  to  be  negotiating 
lor  running  powers  which  will  be  an  effectual  substitute  for 
that  communication,  for  that  independent  line,  which  the 
parties  seeking  running  powers  would  otherwise  be  minded 
to  make  or  attempt  to  make ;  that  is  to  say,  they  are  negotia- 
ting for  running  powers  which  are  to  be  part  of  that  perma- 
next  communication  they  desire  to  have  between  A  and  B ; 
that  is,  for  permanent  running  powers.  That  would  seem  to 
me  to  be  the  principle  with  which  we  must  start  in  consider- 
ing whether  this  agreement,  which  is  in  indefinite  terms, 
me^ns  that  the  London  and  North- Western  Railway  Com- 
pany shall  have  power  from  time  to  time,  and  at  all  times, 
to  run  over  and  use  with  their  engines,  carriages,  vehicles, 
and  servants  the  lines  of  the  Llanelly  Company  and  their 
conveniences,  or  that  they  shall  have  such  power  only 
during  the  pleasure  of  the  Llanelly  Company.  Then,  when 
we  come  to  look  into  the  agreement,  it  appears  to  me  that 
almost  every  line  of  it  is  full  of  permanence  and  adverse  to 
the  motion  of  its  being  revocable.  Wh^  should  it  be  said, 
''Subject  to,  such  by-laws  and  regulations  of  the  Llanelly 
Railway  Company  as  may  be  in  force  from  time  to  time,  the 
London  and  North- Western  Railway  shall  have  power."  If 
they  were  only  to  have  the  power  during  the  pleasure  of  the 
Llanelly  Company,  the  exercise  of  that  power  would,  of 
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course,  be  subject  to  any  terms  the  Llanelly  Company 
thought  fit  to  impose,  and  it  would  be  useless  to  express  it. 
Then,  a^ain,  it  would  be  absurd  to  say  that  the  London  and 
North- Western  Railway  Company  were  to  be  at  liberty  to 
have  their  own  staff  at  the  stations  if  the  Llanelly  Company 
were  to  be  at  liberty  to  determine  the  agreement  on  the  day 
following  that  on  which,  at  very  great  expense,  their  staff  had 
been  placed  there.  Again,  there  is  an  arbitration  clause  to 
fix  the  rates  which  the  London  and  North- Western  are  to 
take  for  their  own  through  traffic  from  any  point  on  their 
line  to  any  point  on  the  plaintiff's  line ;  and  if  the  agreement 
is  determinable,  then,  if  an  arbitration,  conducted,  perhaps, 
at  great  expense  and  occupying  great  length  of  time,  resulted 
952]  in  SI  determination  aaverse  to  the  *Llanelly  Company, 
they  might  say,  "We  give  you  a  notice  to  determine  the 
agreement,  as  we  are  not  satisfied  with  the  rates  which  are 

fiven."  It  appears  to  me,  therefore,  that  it  is  most  improba- 
le  that  the  agreement  was  intended  to  be  revocable  at  the 
mere  will  and  pleasure  of  the  Llanelly  Railway  Company. 
The  force  of  that  argument  was  so  much  felt  that  it  was  said, 
"We  do  not  say  it  is  to  be  at  their  will  and  pleasure,  but 
determinable  by  reasonable  notice. ' '  I  am  at  a  loss  to  under- 
stand upon  what  principle  it  can  be  determmed  what  is 
reasonable  notice  in  a  case  of  this  kind.  If  there  was  a  local 
or  general  usage,  or  anything  of  that  sort,  by  which  it  could 
be  ascertained  what  was  reasonable  notice,  on^  could  under- 
stand it ;  but  nothing  of  the  kind  is  suggested.  Is  it  to  be 
determined  in  each  case  by  a  jury  what  is  reasonable  notice, 
one  jury  taking  one  view  Ind  another  taking  another  view! 
without  any  possibility  of  a  direction  from  the  judge?  If 
those  very  words  had  been  introduced  into  the  agreement, 
that  it  should  be  determinable  by  reasonable  notice,  what 
very  different  views  might  be  taken  of  their  meaning.  In 
this  case  the  plaintiffs  have  given  three  months'  notice,  a« 
being  the  reasonable  notice  which  they  ought  to  give.  Now, 
if  I  were  the  arbitrator  appointed  under  clause  8,  and  had 
to  determine  what  would  oe  reasonable  notice  for  determin- 
ing such  an  arrangement  as  that,  I  should  put  five  years  as 
the  minimum  notice  which  ought  to  be  given,  so  as  to  enable 
the  London  and  North- Western  Railway  to  make  their  plans 
for  an  independent  line,  to  enable  them  to  make  their  sur- 
veys, to  enable  them  to  make  their  deposits^  to  give  the 
proper  notice  to  the  landowners,  to  go  to  Parliament  to  get 
parliamentary  authority,  and  then  to  make  a  new  line. 
Upon  these  grounds,  I  am  of  opinion  that  the  true  meanins 
of  this  agreement  is  what  it  says,  that  the  London  ana 
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North- Western  Company  shall  have  power,  unlimited,  to 
run  over  and  use  with  their  engines,  carriages,  vehicles,  and 
servants,  the  railways  of  the  Llanelly  Company,  and  the 
stations,  sidings,  and  conveniences  connected  therewith,  sub- . 
iect  only  to  such  by-laws  and  regulations  of  the  Llanelly 
Kailway  Company  as  may  be  in  force  from  time  to  time ; 
that  is  to  say,  from  time  to  time,  subject  to  the  by-laws 
which  may  be  in  force  from  time  to  time,  they  have  power 
to  use  the  line. 

There  was  one  fact  which  the  solicitor-general  pressed  on 
us  as  *an  additional  reason  for  arriving  at  a  conclusion  [953 
in  favor  of  the  London  and  North- Western  Railway  Com- 
pany, that  there  was  a  valuable  consideration  given  by  the 
one  company  to  the  other,  in  the  shape  of  an  undertaking 
to  advance,  and  the  advance  of  a  very  large  sum  of  money 
in  debenture  capital,  to  enable  them  to  construct  the  line.    It 
was  contended  that  that  evidence  was  not  admissible.     In  my 
opinion  the  evidence  is  not  material,  because,  independently 
of  that,  it  appears  to  me  that  there  is  sufficient  considera- 
tion expressed  in  the  agi'eement  itself,  and  that  the  agree- 
ment on  the  face  of  it,  without  any  reference  to  that  evidence, 
is  conclusive  upon  the  parties.     6ut  I  desire  to  express  my  ♦ 
opinion  that  the  evidence  is  admissible — ^that  is  to  say,  it  is 
hot  evidence  of  a  consideration  for  the  purpose  of  constru- 
ing anvthing  in  the  document,  or  of  altering  the  construction 
of  it,  but  it  is  evidence  that  there  was  an  entire  arrange- 
ment which  resulted  in  two  contracts,  both  of  them  part  of 
the  same  one  transaction — that  is  to  say,  on  the  one  side  the 
Llanelly  Railway  Company  were  to  bind  themselves  to  give 
the  privileges ;  on  the  other  side,  the  London  and  North- 
Westem  Railway  Company  were  to  bind  themselves  to  find 
a  sum  of  money  to  enable  the  company  to  construct  the  line. 
If  the  fact  that  the  London  and  North- Western  Company 
bound  themselves  to  do  this  would,  if  recited  in  the  agree- 
ment^ have  had  any  effect,  it  appears  to  me  that  the  defen- 
dant company  ought  to  be  allowed  to  give  evidence  of  it,  and 
that  the  fact  proved  will  have  exactly  the  same  operation  as 
the  fact  recited.     It  may,  indeed,  be  treated  as  evidence  of 
a  collateral  bargain  that  the  running  powers  should  not  be 
revoked,  just  as  in  ErskiTie  v.  Adeane  (')  we  let  in  evidence 
of  a  collateral  bargain  by  the  landlord  to  keep  down  the 
game,  just  as  in  the  case  of  mutual  wills,  you  cannot  read 
the  one  will  for  the  purpose  of  construing  the  other,  but  you 
can  give  evidence  that  there  were  the  two  wills  made,  for 
the  purpose  of  showing  there    was  a  mutual  agreement 

(0  Ante,  p.  V56. 
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between  the  testators  that  the  wills  should  not  be  revoked. 
You  can  give  evidence  of  anything  to  rebut  an  implication 
of  a  resulting  trust,  or  to  rebut  an  implication  of  an  advance- 
ment for  a  cYiild  or  a  person  to  whom  the  donor  or  the  pur- 
chaser is  in  loco  parentis  ;  and  so,  in  my  opinion,  it  is  quite 
open  to  give  evidence  of  the  contemporaneous  contract  as  to 
954]  the  advance  of  the  money,  not  *for  the  purpose  of 
contradicting  the  written  agreement  (for  if  it  had  contained 
anything  making  it  determinable,  evidence  could  not  have . 
been  admitted  to  show  that  it  was  not  to  be  determinable ;  or 
if  it  had  expressed  that  the  running  powers  were  to  last  for 
a  certain  time,  evidence  could  not  have  been  admitted  to  show 
that  they  were  intended  to  last  longer)  but  for  the  purpose 
of  rebutting  any  presumption  which  might  arise  from  the 
nature  of  the  transaction  and  the  connection  between  the 
parties  that  a  power  of  revocation  was  intended  to  be  given 
to  the  Llanelly  Company,  and  so  preventing  such  power 
from  being  implied.  Upon  all  these  grounds,  1  am  of  opinion 
that  the  iKDndon  and  North-Western  Railway  Company  are 
right,  that  the  Llanelly  Railway  Company  are  wrong,  and 
that  the  bill  ought  to  be  dismissed  with  costs. 

Sir  G.  Mellish,  L.  J.    I  have  come  to  the  same  conclusion, 
though  I  confess  I  have  had  more  difficulty  than  the  lord 

1'ustice  has  respecting  the  case.  The  difficulty  I  have  had 
las  arisen  exclusively  from  this,  that  the  first  three  clauses, 
which  are  the  material  clauses  in  the  agreement,  are  not 
reciprocal,  that  is  to  say,  that  the  effect  of  them  is  that  the 
London  and  North-Western  Company  has  power  to  run  its 
trains  over  the  Llanelly  Railway  Company  whenever  it 
pleases,  but  the  Llanelly  Company  gets  no  power  to  run  its 
trains  over  the  London  and  North- Western ;  neither  does  the 
London  and  North-Western  bind  itself  to  work  the  through 
traffic  for  the  Llanelly  Company,  and  certain  terms  are 
fixed  which  are  never  to  be  altered,  as  to  the  share  which 
the  London  and  North-Westem  Company  is  to  receive.  So 
that  the  effect  of  the  agreement  is,  that  for  all  time,  when- 
ever the  agreement  is  advantageous  to  the  London  and  North- 
Western,  the  London  and  North-Western  can  rely  on  it  and 
work  it ;  whenever  it  becomes  disadvantageous  to  them,  they 
can  abandon  it,  and  oblige  the  Llanelly  Railway  to  work  the 
through  traffic  itself ;  and,  moreover,  they  can  do  that  with- 
out giving  any  notice  whatever.  They  may  bring  their  trains 
on  the  Llanelly  line,  and  so  oblige  them  to  give  up  working 
all  the  through  traffic,  and  then  may,  without  notice, 
suddenly  abandon  it,  so  as  to  leave  the  Llanelly  Conipany 
with  no  power  to  work  the  through  traffic  at  all ;  and  Icon- 
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f  ess,  if  there  had  been  nothing  more  in  the  agreement  than 
that,  I  should  have  considerable  doubt  whether  a  *con-  [955 
tract  which  did  nothing  more  than  fix  the  terms  on  which 
one  company  might  carry  its  trains  over  the  line  of  another 
company,  fixing  no  time  and  having  no  reciprocal  clauses, 
ought  not  to  be  construed  to  be  determinable  on  account  of 
the  injustice  that  must  manifestly  be  done  to  the  company 
over  whose  lines  the  power  is  given,  if  it  has  no  clause 
(which,  in  mv  judgment,  such  an  agreement  ought  to  have) 
compelling  tne  other  company  to  work  the  through  traffic. 
But  I  have  come  to  the  same  conclusion  as  the  lord  justice, 
on  the^  ground  that  evidence  of  the  consideration  is  admissi- 
ble, and  that  a  very  large  consideration  was  given  for  the 
grant  of  those  powers.  I  think  that  evidence  admissible, 
because,  in  the  nrst  place,  it  does  not  contradict  the  agree- 
ment. I  do  not  say  the  agreement  is  altogether  witnout 
consideration,  because  the  4th,  5th,  and  6th  clauses  are 
reciprocal,  but  there  is  no  consideration  expressed  for  the 
running  powers  which  are  given,  and  in  my  opinion,  no  con- 
sideration being  expressed  in  the  agreement,  it  is  competent 
to  prove  what  tlie  real  consideration  was.  If  it  is  competent 
to  prove  that,  then  the  letters  do  beyond  all  question  show 
that  £40,000  was  advanced  for  the  completion  of  the  Llanelly 
Railway.  That,  I  think,  is  a  very  considerable  considera- 
tion, because  it  is  obvious  that  the  Llanelly  Company  could 
not  have  borrowed  that  £40,000  in  the  market  at  that  time, 
or  they  would  not  have  recourse  to  the  London  and  North- 
Western  Company.  The  result  was,  that  they  got  their 
railway  made  by  means  of  that  bargain,  and  it  seems  to  me 
perfectly  clear  that  the  London  and  North- Western  Com- 
pany never  would  have  agreed  to  advance  on  the  faith  of  this 
agreement  £40,000  for  the  finishing  the  railway  if  they  had 
understood  that  the  agreement  could  be  terminated  .at  any 
moment.  On  this  ground,  therefore,  that  the  evidence  of 
the  consideration  can  be  admitted,  and  that  being  admitted 
it  proves  that  the  real  bargain  between  the  parties  was  that 
the  agreement  was  not  to  oe  terminable,  I  have  come  to  the 
conclusion  that  the  notice  to  terminate  it  was  bad  and  inef- 
fectual. 

Sib  W.  M.  James,  L.J.  The  decree  will  be — The  court 
being  of  opinion  that  the  agreement  is  not  determinable  by 
notice,  dismiss  the  plaintiffs'  bill  with  costs. 

Solicitors :  Messrs.  MarJcby^  Tarry ^  &  Stewart;  Mr.  B. 
F.  Roberts. 
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[Law  Reports,  8  Chancery  Appeals,  966.] 
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965]        *  Ex  parte  Dewhurst.     In  re  Leggatt. 

In  re  Gtledstanes. 

JSankruptcy — Securities  /or  Bills  of  Exchange — Doctrine  of  Ex  parte  Waring — Firmi 

engaged  in  a  Joint  Adventure. 

Two  distinct  firms,  L.  <fe  Co.  of  Bombay,  and  G.  &  Co.  of  London,  were  engaged 
in  a  joint  adventure  for  baying  and  selling  goods  in  England  and  India.  The  coarse 
of  basiness  as  to  the  homeward  shipmento  was  that  L.  <fe  Co.  drew  bills  on  G.  &  Co. 
which  they  discounted  in  India,  and  with  the  proceeds  purchased  cotton  which  they 
consigned  to  G.  <b  Co.  specially  to  meet  the  acceptances.  Both  firms  stopped  pay< 
ment,  and  went  into  liquidation.  The  holders  of  unpaid  acceptances  of  G.  &  Co., 
which  had  been  drawn  in  this  way,  claimed  to  have  the  proceeds  of  certain  shipments 
of  cotton  specially  appropriated  to  meet  the  acceptances : 

Heldj  that  the  bill  holaers  were  entitled  to  have  the  cotton  specially  appropriated, 
upon  the  principle  of  Exjaarte  Waring  (^),  but  subject  to  the  rights  of  the  creditors, 
if  any,  of  the  aggregate  nrms  to  have  the  cotton  applied  as  part  of  the  aggregate 
assets. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar 
Brougham  sitting  as  chief  judge  in  bankruptcy. 

Messrs.  Wallace,  Buxton,  and  W.  E.  Gledstanes  carried 
on  business  in  London  as  merchants  under  the  firm  of  Gled- 
stanes &  Co.  Messrs.  C.  D.  Leggatt  and  J.  R.  P.  Leggatt 
carried  on  business  as  merchants  in  London  and  Bombay 
under  the  firm  of  Leggatt  &  Co. 

Gledstanes  &  Co.  filed  a  petition  for  liquidation  bv  ar- 
rangement on  the  27th  of  August,  1872,  and  Leggatt  &  Co. 
filed  a  similar  petition  on  the  3d  of  September  in  the  same 
year. 

The  two  firms  had  been  engaged  in  joint  transactions,  con- 
sisting partly  in  the  shipment  of  goods  from  England  for 
sale  in  India,  and  partly  in  the  purchase  of  goods  in  India 
for  shipment  to  England. 

The  accounts  of  the  two  sets  of  transactions  Were  kept 
separately. 

Messrs.  Dewhurst  were  commission  agents  at  Manchester, 
and  sold  goods  to  Leggatt  &  Co.  on  the  joint  account,  as  the v 
alleged,  of  the  two  firms  of  Leggatt  &  Co.  and  Gledstanes  & 
966]  Co.,  for  which  *they  took  acceptances  of  Gledstanes 
&  Co.,  with  a  stipulation  tliat  the  proceeds  of  the  sale  of  the 
goods  in  India  should  be  remitted  to  Gledstanes  &  Co.  to 
meet  the  acceptances.  At  the  time  of  the  failure  of  the  two 
firms,  Messrs.  Dewhurst  held  acceptances  for  a  large  amount, 
for  which  they  proved  against  the  estate  of  Gledstanes  &  Co., 
and  also  against  the  aggregate  estate  of  the  two  firms. 

O  19  Ves.,  245. 
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Gledstanes  &  Co.  kept  three  separate  accounts  in  respect 
of  these  transactions : 

1.  The  joint  shipment  account:  relating  to  shipment  of 
goods  to  India. 

2.  The  joint  cotton  account :  relating  to  cotton  sent  from 
India  for  sale  in  England. 

3.  The  India  account :  being  the  account  of  profit  on  the 
joint  transactions. 

The  course  of  dealing  as  to  the  joint  cotton  account  was  as 
follows :  Gledstanes  &  Co.  issued  letters  of  credit  to  Leggatt 
&  Co.  at  Bombay,  by  which  they  engaged  to  honor  Leggatt 
&  Co.'s  bills  to  a  certain  amount.  leggatt  &  Co,  then  drew 
bills  in  Bombay  on  Gledstanes  &  Co.,  and  sold  the  bills  to 
bankers  there ;  and  with  the  proceeds  of  the  bills  thejr  pur- 
chased cotton,  which  was  shipped  to  England,  and  consigned 
to  Gledstanes  &  Co.  for  sale  W  them  on  the  joint  account  of 
the  two  firms. 

According  to  the  evidence  of  Mr.  C.  D.  Leggatt  the  agree- 
ment and  course  of  dealing  between  the  two  firms,  which  had 
existed  for  several  years,  was  that  the  shipments  of  cotton 
should  be  specifically  appropriated  to  meet  these  bills. 

In  the  liquidation  of  the  two  firms  the  Chartered  Mercan- 
tile Bank  of  London  and  other  holders  of  bills  drawn  in  this 
way  by  Leggatt  &  Co.,  and  accepted  by  Gledstanes  &  Co., 
claimed  to  have  the  proceeds  of  certain  shipments  of  cotton 
specially  appropriated  to  the  payment  of  these  bills.  This 
was  opposed  by  Messrs.  Dewhurst,  who  had  proved  for  their 
debt  against  the  aggregate  estate  of  the  two  firms,  and  who 
^insisted  that  the  cotton  belonged  to  the  aggregate  estate. 
The  registrar  allowed  the  claim  of  the  bfll  holders,  and 
Messrs.  Dewhurst  appealed  from  that  decision. 

The  bill  holders  also  appealed  from  the  allowance  of  Messrs. 
Dewhurst' s  proof  against  the  aggregate  estate. 

*Mr.  J.  Brown,  Q.C.,  Mr.  De  Oex,  Q.C.,  and  Mr.  [967 
WinsloWy  for  Messrs.  Dewhurst:  The  registrar  considered 
that  the  case  was  governed  by  JEx  parte  waring  (M,  and  In- 
man  v.  Glare  (') ;  but  those  cases  are  not^applicable.  Gled- 
stanes &  Co.,  and  Leggatt  &  Co.,  are  not,  as  regarded  this 
transaction,  separate  firms ;  but  were  engaged  in  a  joint  ad- 
venture. Ex  parte  Waring  has  never  been  held  to  apply 
to  firms  engaged  in  a  joint  adventure,  except  in  Ex  parte 
Prescott  ("),  and  Ex  parte  Copeland  (').  But  in  those  cases 
there  was  a  special  agreement.  Here  the  bill  owners  only 
rely  on  the  ordinary  course  of  business.     The  doctrine  of  JSx 

Q)  19  Vea.,  846.  («)  Joh.,  769.  (»)  1  Mont.  <b  A.,  816. 

O-  2  Ibid.,  177. 

7Eng.  Rep.]  "     64 
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parte  Waring  did  not  arise  out  of  any  implied  contract,  but 
out  of  thie  necessity  of  the  case.  Here  no  such  necessity  ex- 
ists. If  the  trustees  of  the  two  estates  of  Gledstanes  &  Co. 
and  Leggatt  &  Co.  had  taken  upon  themselves  to  divide  the 
proceeds  of  the  consignments  between  the  two  estates,  the 
bill  owners  had  no  equity  to  prevent  them.  We  are  cred- 
itors of  the  united  firms  and  claim  to  be  paid  out  of  the  ag- 
gregate assets. 

[They  also  referred  to  City  Bank  v.  iMcJcie  (*),  and  Ban- 
ner V.  Johnston  (').] 

Mr.  Roxburgh^  Q.C.,  and  Mr.  Ex^eritt^  for  the  bill  holders: 
The  doctrine  of  Ex  parte  Waring  and  Inman  v.  Clare  is 
applicable  to  this  case.  The  consignments  were  sent  as  cover 
to  the  biUs,  and  were  specially  appropriated  to  meet  them. 
It  makes  no  difference  that  the  two  firms  were  engaged  in  a 
joint  adventure.  So  far  as  this  transaction  was  concerned, 
they  are  to  be  treated  as  separate  firms,  and  whatever  rights 
Griedstanes  &  Co.  had  with  respect  to  the  consignments  tney 
would  transfer  to  the  bill  holders. 

[They  also  referred  to  Ex  parte  Imbert  ('),  and  Ex  parte 
Tempest  {^y\ 

Mr.  Jackson^  Q.C.,  for  the  trustees  of  Leggatt  &  Co. 
968]     *Mr.  LinJclateT^  for  the  trustees  of  Gledstanes  &  Co. 

Sir  W.  M.  James,  L.J.  I  am  of  opinion  that  this  partic- 
ular point  is  governed  by  the  decisions  in  Ex  parte  Cojye- 
land  (*)  and  Ex  parte  Prescott  (*),  that  is,  that  the  principle 
of  Ex  parte  Waring  (')  and  Inman  v.  Clare  (')  applies  as 
between  the  two  firms;  but  not  so  as  to  deprive  the  joint 
creditors  as  the  aggregate  of  the  two  firms  of  their  rights  to. 
be  paid  their  debS  out  of  the  aggregate  estate.  Whether 
there  are  any  such  rights  will  have  to  be  determined  in  the 
next  appeal. 

The  registrar's  order  must  be  varied  by  declaring  that  the 
right  of  me  bill  holders  is  subject  to  the  rights  of  the  j[oint 
creditors  (if  there  are  any')  of  the  aggregate  of  the  two  firms 
to  have  the  proceeds  of  tne  consignments  of  cotton  applied 
as  part  of  the  aggregate  estate. 

Tiie  appeal  of  the  bUl  holders  against  the  proof  of  Messrs. 
Dewhurst  against  the  aggregate  estate  of  the  united  firms 
was  then  opened ;  but  before  the  conclusion  of  the  argument 
the  matter  was  compromised. 

Solitors:  Messrs.  Murray  &  Hutchlns;  Messrs.  Clarke^ 
Sorij  &  Bawlins ;  Messrs.  Linklater^  Hackwood^  &  Co. 

(0  Law  Rep.,  6  Oh.,  773.  (»)  2  Mont.  <&  A.,  177. 

O  Ibid.,  5  H.  L ,  157.  («)  1  Ibid.,  816. 

(3)  1  De  G.  <fe  J.,  162.  (')  19  Ves.,  845. 

{*)  Law  Rep.,  6  Ch.,  70.  '  («)  Joh.,  769. 
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*Pearce  V.  Carrington.  [969 

[1870    P.     113.] 

Will — Child  in  ventra  ta  mire. 

'A  testator  ffave  a  fund  to  his  wife  for  life,  then  to  his  daughter  (a  married  woman) 
for  life,  and  aner  her  death  to  her  children  who  being  sons  should  attain  the  age  of 
twenty -one,  or  being  daughters  attain  that  age  or  marry,  and  if  none,  then  to  certain 
persons  by  name.  By  a  codicil  he  directed  that  if  his  daughter  should  be  living  at 
the  expiration  of  five  years  from  the  death  of  his  wife,  and  should  not  then  have  had 
any  child  or  children,  the  fund  should  be  at  once  divided  between  the  ulterior  takers, 
as  if  his  daughter  were  dead  without  children.  The  daughter's  first  child  was  bora 
five  years  and  six  months  after  the  death  of  the  testator's  wido\^ : 

l/eld  (affirming  the  decision  of  Wickens,  V.C),  that  as  the  daughter  had  a  child  in 
ventre  »a  mire  within  five  years  after  the  death  of  the  widow  the  gift  over  had  not 
taken  effect. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor 
Wickens,  on  the  construction  of  a  will. 

J.  O.  Harrison,  by  will  dated  the  20th  of  October,  1865, 
directed  his  trustees  to  pay  an  annuity  of  £2,500  to  his  wife 
during  widowhood,  and  to  set  apart  a  portion  of  his  estate 
the  income  of  which  would  be  sufficient  to  answer  the  an- 
nuity, and  after  her  decease  or  second  marriage  he  directed 
his  trustees  to  stand  possessed  of  the  annuity  fund  upon  trust 
in  case  his  daughter  Mary  Knight  should  nave  any  cliild  or 
children  who  being  a  son  or  sons  should  attain  the  age  of 
twenty-one  years,  or  being  a  daughter  or  daughters  should 
attain  that  age  or  many,  to  pay  and  divide  the  same  unto 
and  between  such  child  or  children,  and  if  there  should  be 
no  such  child  or  children,  upon  trust  as  to  one  moiety  for 
his  cousin  Richard  Ovington  ;  and  as  to  the  other  moiety,  for 
his  two  brothers-in-law  and  two  sisters-in-law  as  tenants  in 
common.  The  testator  then  gave  a  lega:cy  of  £60,000  to  his 
trustees  upon  trust  for  his  daughter  Mary  Knight  for  her 
life,  remainder  to  her  husband,  J.  W.  Knight,  for  life,  and 
after  the  decease  of  the  survivor  upon  trusts  in  favor  of  their 
children,  and  bequeathed  the  resiaue  of  his  personal  estate 
on  the  same  trusts. 

*By  a  codicil  dated  the  24th  of  November,  1865,  the  [970 
testator,  in  lieu  of  the  directions  contained  in  his  will  as  to  the 
division  of  the  annuity  fund  in  the  event  of  his  daughter  not 
having  any  such  child  or  children  as  mentioned  in  his  will, 
directed  that  only  £40,000  out  of  the  annuity  fund  should  be 
so  divided,  and  that  the  residue  of  the  fund  should  form  part 
of  his  residuary  estate.    Provided  always,  that  in  case  his 
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daughter  should  be  living  at  the  expiration  of  fire  years 
from  the  death  of  his  wife,  and  should  not  then  have*  had 
any  child  or  children,  he  directed  that  the  said  sum  of 
£40,000  should  be  at  once  paid  and  divided  between  his  said 
cousin,  brothers-in-law,  and  sisters-in-law,  in  the  proportion 
and  manner  directed  by  his  will,  as  if  his  daughter  were 
dead  without  children,  after  the  decease  of  his  wife. 

The  testator  died  on  the  29th  of  December,  1866,  and  his 
widow  died  on  the  9th  of  November,  1867,  without  having 
married  again.  The  first  child  of  the  testator*  s  daughter  was 
bom  on  the  4th  of  May,  1873,  she  having  been  enceinte  at 
the  death  of  the  widow. 

The  plaintiffs  who  were  assignees  of  the  interest  of  Rich- 
ard Ovington  in  the  £40,000,  presented  their  petition  for 
transfer  to  them  of  a  fund  in  court  representing  a  moiety  of 
that  sum.  Vice-Chancellor  Wickens  dismissed  the  petition 
with  costs,  being  of  opinion  that  the  gift  over  in  the  codicil 
had  not  in  the  events  which  had  happened  taken  effect.  The 
plaintiffs  appealed. 

Mr.  Hardy ^  Q.C.,  and  Mr.  Langworthy^  for  the  appel- 
lants :  The  courts  have  gone  so  far  even  as  to  bring  a  child 
in  ventre  sa  mere  within  the  description  of  a  child  "  born ;" 
but  they  have  never  applied  the  rule  except  to  cases  where 
the  child  if  born  would  have  become  thereby  the  object  of  a 
gift :  Whitelock  v.  Heddon  (*) ;  Trower  v.  Butts  (') ;  jBlasson 
V.  Blasson{*) ;  Roper  v.  Roper  i^\ 

Mr.  I>ickinson^  Q.C.,  and  Mr.  Millar^  for  the  testator's 
daughter  and  her  child,  were  not  called  upon. 

Mr.  Marten,  for  the  trustees. 
971]  *SiR  W.  M.  James,  L.J.  The  vice-chancellor  said 
that  the  conclusion  at  which  he  arrived  hardly  extended 
the  rule  laid  down  in  the  cases.  I  am  of  opinion  that  it  did 
not  extend  that  rule  at  all.  His  honor's  decision  was  clearly 
right. 

Sir  G.  Mellish,  L.J.  I  am  of  the  same  opinion.  Apart 
from  the  rule  referred  to,  I  doubt*  whether,  on  the  construc- 
tion of  the  present  will,  if  the  interest  of  the  daughter 
alone  had  to  oe  looked  to,  the  result  would  not  be  the  same, 
for  the  testator  evidently  went  on  the  principle  that  if  his 
daughter,  who  was  a  married  woman  when  he  made  his  will, 
survived  her  mother  for  five  years  without  ever  having  had  a 
child,  it  might  safely  be  presumed  that  she  never  would  have 
one.  As  to  the  application  of  the  rule  in  question,  it  would 
be  absurd  to  hold  tnat  it  is  to  be  applied  in  ord^r  to  make  a 

(1)  1  Boa.  <fe  P.,  243.  (»)  2  D.  J.  «k  S.,  665. 

O  1  S.  «fe  S.,  181.  O  Law  Rep.,  3  C.  P.,  32. 
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child  in  ^efrdre  sa  mere  an  object  of  gift,  but  it  is  not  to  be 
applied  in  order  to  prevent  a  gift  to  it  from  being  divested. 

Solicitors :  Messrs.  Parlcer  &  Co.  /  Messrs.  WaltonSy  Bubby 
<fe  WaJUon. 


[Law  Reports,  8  Chancery  Appeals,  971.] 
L.  JJ.,  July  19,  21,  1878. 

CoBSER  V.  Cartwright. 

[l"87l    C.     179.] 

Vendor  and  Purchaser — Estate  svhject  to  charge  of  Dd>is — Power  of  Devisee  to  sell  or 
mortffoffe — Misappropriation  of  Mortgage-money^ — Notice, 

Where  a  testator  directs  all  his  debts  to  be  paid,  and  afterwards  devises  real  estate 
to  a  devisee  specially  charged  with  debts  and  legacies,  the  devise  supersedes  the 
power  of  sale  in  the  execators,  and  the  devisee  can  give  a  good  title  to  the  estate  and 
a  good  discharge  to  a  mortgagee,  who  has  no  notice  of  a  breach  of  trust,  without 
tlie  executors  joining. 

Decision  of  the  master  of  the  rolls  reversed. 

This  was  an  appeal  from  a  decision  of  the  master  of  the 
rolls, 

George  Jones  made  his  will,  dated  the  13th  of  November, 
1855,  and  thereby  first  desired  that  all  his  just  debts,  and 
funeral  and  testamentary  expenses,  might  be  discharged  as 
soon  as  conveniently  *might  oe  after  his  decease.  He  [972 
then  made  numerous  bequests  and  specific  devises  to  various 
persons,  and  as  to  certain  freehold  estates  therein  mentioned, 
including  the  Buckley  Grange  estate,  and  all  the  residue  of 
his  real  and  personal  estate,  subject  nevertheless  and  charge- 
able to  and  with  the  payment  of  all  his  just  debts,  funeral 
and  testamentary  expenses,  and  the  legacies  and  sums  of 
money  thereinbefore  bequeathed,  the  testator  gave,  devised, 
and  bequeathed  the  same  to  the  defendant  Jonn  Jones,  his 
heirs,  executors,  administrators,  and  assigns,  for  his  and 
their  o'wn  absolute  use  and  benefit ;  and  he  appointed  John 
Jones  and  Sidney  Cartwright  the  executors  oi  his  will. 

The  testator  died  on  the  7th  of  March,  1857.  His  estates 
were  of  considerable  value,  but  he  was  also  largely  indebted ; 
and  among  other  debts  he  owed  a  specialty  debt  to  the 
plaintiff  Charles  Corser. 

In  March,  1858,  the  debts  of  the  plaintiff  and  other  credit- 
ors being  still  unpaid,  John  Jones  borrowed  £11,000  from 
Thomas  Colley  for  his  own  purposes ;  and  by  an  indenture 
dated  the  8th  of  March,  1858,  after  reciting  that  John  Jones 
was  seised  in  fee  of  or  otherwise  well  entitled  to  an  estate  of 
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inheritance  in  fee  simple  in  possession,  free  from  incum- 
brances, of  or  to  the  hereditaments  thereinafter  described, 
and  intended  to  be  thereby  conveyed,  it  was  witnessed  that 
John  Jones  granted  the  Buckley  Grange  estate  to  the  use  of 
Thomas  Colley,  his  heirs  and  assigns,  by  way  of  mortgage, 
for  securing  the  repayment  of  the  sum  of  £11,000  and  inter- 
est. This  mortgage  was  afterwards  transferred  to  the  defen- 
dants R.  H.  Colley  and  Elizabeth  Cartwricht.  On  the  30th 
of  January,  1867,  John  Jones  assigned  all  his  property  to 
trustees  for  his  creditors  and  the  deed  was  registered  under 
the  Bankruptcy  Act,  1861. 

The  present  bill  was  filed  by  the  plaintiff  on  behalf  of 
himself  and  all  other  creditors  of  George  Jones,  for  the  pur- 
pose of  obtaining  a  declaration  that  the  mortgage  deed  was 
subject  to  the  charge  contained  in  the  will  for  tne  testator's 
debts,  funeral  and  testamentary  expenses,  and  legacies. 

The  bill  contained  charges  that  Thomas  Colley,  the  mort- 
gagee, had  notice  that  the  sum  advanced  was  intended  to  be 
used  and  was  used  by  John  Jones  for  his  own  purposes, 
and  that  Mr.  G.  Potts  acted  as  solicitor  for  both  John  Jones 
973]  and  T.  Colley  in  the  matter  *of  the  mortgage,  and  that 
he  was  expressly  informed  and  was  well  aware  that  the 
money  was  required  for  the^  purpose  of  paying  a  debt,  due 
from  the  firm  of  which  J.  Jones  was  a  member,  to  the  Wol- 
verhampton and  Staffordshire  Banking  Company. 

On  this  point  there  was  a  direct  conflict  of  evidence,  but 
the  master  of  the  rolls  was  of  opinion  that  Mr.  Potts  was 
aware  that  the  money  was  being  raised  by  J.  Jones  for  the 
purposes  of  his  firm,  and  that  the  mortgagee  was  affected  by 
that  notice.  He  therefore  held,  that  the  mortgage  was  not  an 
exercise  of  the  power  vested  in  the  executors  for  paying  the 
testator's  debts,  but  was  only  a  mortgage  of  the  beneficial 
interest  of  J.  Jones,  and  must  be  postponed  to  the  charge 
of  the  creditors  of  the  testator. 

The  defendants,  R.  H.  Colley  and  Elizabeth  Cartwright, 
appealed  from  this  decision. 

Sir  R.  Baggallay^  Q.C.,  and  Mr.  Everitt^  for  the  appel- 
lants :  The  mortgagee  had  no  notice,  express  or  implied,  of 
the  purpose  for  which  Jones  intended  to  apply  the  money. 
It  is  true  that  the  evidence  is  conflicting,  out  it  is  for  tlie 
plaintiff  to  make  out  a  clear  case  of  such  a  nature  as  to  affect 
the  mortgagee  with  notice  of  a  breach  of  trust. 

In  the  absence  of  such  notice  this  is  the  ordinary  case  of 
a  mortgage  hy  the  devisee  of  an  estate  charged  with  debts ; 
in  which  case  it  is  well  established  that  the  mortgagee  is  not 
bound  to  inquire  whether  any  debts  are  still  in  existence,  or 
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whether  the  money  raised  is  expended  in  paying  them: 
Eland  v.  Eland  (*);  Sug.  Vendors  and  Purchasers  ("); 
Colyer  v.  Finch  Q ;  Palmer  v.  Orates  (*). 

liir.  Southgaie^  QC,  and  Mr.  Charles  Hall^  for  the  plain- 
tiff. We  contend  that  the  balance  of  evidence  is  clearly  in 
favor  of  the  mortgagee  having  had  notice,  through  his  solici- 
tor, of  the  purpose  lor  which  the  money  was  wanted,  which 
was  in  fact  a  breach  of  trust. 

But  independently  of  the  question  of  notice,  Jones  had  no 
power  to  give  a  discharge  for  the  mortgage  money,  and  the 
mortgagee  *was  bound  to  see  to  its  application,  espe-  [974 
cially  as  there  was  quite  sufficient  in  the  circumstances  to 
put  nim  npon  inquiry :  Forbes  v.  Peacock  (*) ;  WatJcins  v. 
Cheek  (").  The  testator  at  the  commencement  of  his  will 
directed,  all  his  debts  and  funeral  and  testamentary  expenses 
to  be  paid,  and  thereby  gave  power  to  his  executors  to  sell  his 
real  estate  for  that  purpose.  In  such  a  case  a  purchaser  can 
only  take  a  title  from  the  executors,  and  the  devisee  to  whom 
any  part  of  the  real  estate  is  devised,  subject  to  the  debts, 
cannot  give  a  discharge  for  the  purchase-money  :  Bobinson 
V.  Lowater  (') ;  Wrigley  v.  Sykes  (") ;  Williams  on  Real 
Assets  (•).  It  is  true  that  Jones  was  also  an  executor,  but 
he  did  not  profess  to  mortgage  as  executor,  for  the  recital  in 
the  deed  is  simply  that  he  was  seised  in  fee. 

Mr.  Fischer^  Q.C.,  Mr.  B.  B.  Rogers^  and  Mr.  Phear^  for 
defendants,  in  the  same  interest. 

Sib  W.  M.  James,  L.  J.  The  case  that  has  been  princi- 
pally argued  before  us  the  greater  part  of  the  day  has  been 
upon  a  point  to  which  I  do  not  find  any  reference  at  all  in 
the  master  of  the  rolls'  judgment,  namely,  whether  the 
mortgage  in  this  case  being  made  by  the  devisee  has  given 
the  mortgagee  a  good  title.  It  has  been  contended  very 
strenuously  before  us  that  the  simple  direction  in  the  begin- 
ning of  the  will  to  pay  debts  gave  an  implied  power  to  the 
executors  alone  to  raise  money  for  the  purpose  of  paying 
those  debts,  and  that  it  was  not  the  duty  or  function  of  the 
devisee  to  do  it.  It  appears  to  me  there  is  no  authority  for 
that  proposition,  but  that  all  the  authority  that  has  been 
cited  nas  Deen  directly  the  other  way.  In  the  case  of  Palmer 
V.  Graves  (*)  there  was  a  direction  in  these  words,  "  I  direct 
my  just  debts,  funeral  expenses,  and  the  charges  of  proving 

(')  4  My.  A  Cr..  420.  («)  2  S.  «k  S.,  199. 

(«)  13th  ed.,  p.  544.  (')  6  D.  M.  <fe  G.,  272. 

(3)  5  II.  L.  C,  905.  (8)  21  Beav.,  337. 

(*)  1  Keen,  545.  (»)  Page  77. 
{^)  1  Ph.,  717. 
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this  my  will,  to  be  duly  paid ;"  and  then  the  testator  made  a 
charge  upon  certain  portions  of  his  real  estate  only  in  pay- 
ment of  his  debts,  and  there  the  master  of  the  rolls  laid 
down  the  rule  thus:  "He  commences  his  will  by  saying, 
975]  '  in  the  first  place,  I  direct  my  *just  debts,  funeral  ex- 
penses, and  the  charges  of  proving  this  my  will,  to  be  duly 
paid.'  These  words,  if  not  limited  or  controlled  by  anything 
else  in  the  will,  are  sufficient  to  constitute  a  charge  of  all  the 
real  estates  with  the  payment  of  debts ;  not  a  clear  express 
charge  upon  all  the  testator's  lands,  but  a  charge  by  impli- 
cation, capable  of  being  explained  by  subsequent  words,  or 
a  subsequent  provision  for  the  payment  of  the  debts.  The 
testator,  after  employing  the  words  I  have  stated,  proceeds 
to  make  several  devises  and  bequests,  and  then  gives  and 
bequeaths  unto  John  Graves  a  small  quantity  of  silver  plate, 
together  with  the  rents  and  profits  of  nis  freehold  and  lease- 
hold premises  due  and  accruing  up  to  what  is  commonly 
termed  a  quarter-day,  which  should  ensue  next  after  his 
decease,  '  which  rents  and  profits  I  charge  with  the  payment 
of  my  said  debts,  funeral  expenses,  and  the  charges  of  proving 
this  my  will.'  The  will  contains  nothing  else  from  whicS 
the  testator' s  intention,  as  to  the  payment  of  his  debts,  can 
be  collected,  and  on  the  authority  of  Thomas  v.  BritneU  (*) 
and  Douce  v.  Lady  TorringUm  (*),  I  think  the  general 
charge  by  implication  is  controlled  by  the  specific  charge 
made  in  the  subsequent  part  of  the  will."  So  in  this  case  I 
conceive  that  the  implied  charge  is  controlled  by  the  subse- 
quent charge,  and  that  the  subsequent  express  charge  is  the 
thing  to  be  looked  at  to  arrive  at  the  testator' s  intention. 
The  rule  of  law  was  laid  down  in  the  clearest  terms  most 
unhesitatingly  by  Lord  Cranworth,  sitting  as  lord  chancellor, 
and  advising  the  House  of  Lords  in  the  case  to  which  we 
were  referred  of  Colyer  v.  Finch  (*),  in  which  he  expresses 
it  thus :  that  where  there  is  a  legal  estate  given  to  somebody 
else  charged  with  the  payment  of  debts,  that  implies  that  the 
thing  is  to  be  sold  by  nim ;  that  being  completely  consistent 
with  the  language  used  by  Lord  Eldon  and  Lord  Thurlow, 
that  a  devise  to  a  person  charged  with  debts  is  in  effect 
exactly  the  same  thing  as  a  devise  to  him  with  a  trust  to 
pay  the  debts  thereout.  So  in  this  case  I  am  of  opinion  that 
there  being  a  devise  to  one  of  two  executors  of  real  estates 
specially  mentioned,  not  a  mere  residuary  gift  but  a  specific 
devise  of  all  the  various  real  estates  which  did  constitute  the 
976j  residue,  charged  with  payment  *of  the  debts,  the  testator 
has  m  the  clearest  possible  terms  indicated  that  it  is  a  devise 

{})  2  Yes.  Sen.,  313.  (»)  2  My.  <fe  K„  600.  (»)  6  U.  L.  C.  905. 
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to  him  upon  trust  to  pay  the  debts.  That  being  so,  he  had 
authority  to  raise  money  by  mortgage  for  the  purpose  of 
paying  the  testator' s  debts,  and  he  had  authority  to  mort- 
gage it  to  anybody  who  might  advance  money  without  in- 
quiring whether  the  debts  were  paid  or  not.  Where  a  person 
advances  money  bv  way  of  purchase  or  charge  on  an  estate 
so  vested  in  the  nands  of  a  trustee,  unless  that  person  is 
absolutely  a  party  to  a  breach  of  trust  he  cannot  be  deprived 
of  the  estate  lie  has  acquired.  It  was  therefore  necessary  for 
the  plaintiflE  to  make  out  by  clear  and  satisfactory  evidence 
that  which  was  to  deprive  these  persons  of  the  express 
charoe  which  thev  had  obtained  by  law. 

[ms  lordship  tnen  considered  the 'evidence,  and  said  that 
he  had  no  hesitation  in  coming  to  the  conclusion  that  neither 
the  mortgagee  nor  his  solicitor  had  notice  of  the  purpose  to 
which  the  mortgagor  intended  to  apply  the  money.  The 
plaintiff  had  therefore  failed  in  esta^ishing  the  case,  and 
the  decision  of  the  master  of  the  rolls  must  be  reversed,  and 
the  bill  dismissed  with  costs.] 

Sir  Gt.  Mellish,  L.  J.  I  am  of  the  same  opinion.  With 
reference  to  the  question  of  law,  it  seems  perfectly  clear 
upon  the  authorities  that  if  the  devise  of  the  Buckley  Grange 
estate,  and  a  variety  of  other  estates,  together  with  the  per- 
sonal property,  to  John  Jones,  subject  to  and  charged  with 
the  payment  of  testator's  debts  and  legacies,  had  stood 
alone,  John  Jones  receiving  the  property  specifically  charged 
with  those  debts  would  have  been  the  proper  person  to  sell 
the  estate  for  the  purpose  of  paying  the  debts.  But  it  is 
said  that  we  ought  to  come  to  Qie  contrary  conclusion,  be- 
cause at  the  commencement  of  the  will  the  testator  desires 
that  all  his  just  debts  and  funeral  and  testamentary  expenses 
may  be  discharged.  Now  if  there  had  been  no  subsequent 
specific  charge  of  debts  at  all  it  may  be  that  the  first  part  of 
the  will  would  have  constituted  an  implied  charge,  and  that 
the  executors  being  the  persons  to  pay  the  debts  would  have 
been  by  implication  the  proper  persons  to  have  carried  out 
that  charge,  and  to  have  sold  the  property;  but  *the  [977 
question  which  now  arises  is,  there  oeing  both  that  charge  of 
debts  by  implication  and  a  specific  subsequent  charge,  wnich 
of  the  two  is  to  prevail.  I  am  of  opinion  that  according  to 
the  ordinary  rule  expressed  in  the  well-known  maxim, 
Expressumjdcit  cessare  tactitum^  the  specific  charge  must 
be  held  to  explain  the  implied  charge.  In  fact,  if  you  look 
at  the  words  of  the  testator,  what  he  says  is  this :  In  the  first 
part  of  tlie  will  he  desires  all  his  just  debts  to  be  discharged, 
and  then,  in  the  subsequent  part  of  the  will,  as  far  as  regards 
7  ExG.  Rep.]  65 
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his  real  estate,  he  shows  how  that  is  to  be  carried  out  by 
devising  portions  of  his  real  estate  to  John  Jones  and  his 
heirs,  specifically  charged  with  his  debts.  I  am  therefore 
of  opinion  that  John  Jones  was  the  proper  person  to  sell  or 
mortgage  the  estate. 

That  being  so,  the  question  we  have  to  determine  is, 
whether  the  mortgagee,  through  Mr.  Potts,  had  notice  that 
John  Jones  was  really  mor^aging  the  estate,  which  no 
doubt  he  was,  for  the  purpose  of  paying  a  debt  of  his  firm, 
and  not  for  the  purpose  oi  paying  the  debts  of  the  testator. 

[His  lordship  then  referred  to  the  evidence  in  detail,  and 
said  that  he  entirely  concurred  in  the  conclusion  to  which 
the  Lord  Justice  James*had  arrived, — that  Mr.  Potts  had  no 
notice  of  the  purpose  for  which  the  money  was  to  be  applied, 
and  that  the  plaintiflE  had  no  ground  for  seeking  to  aeprive 
the  mortgagee  of  the  estate.] 

Solicitors  for  the  plaintiffs :    Messrs.  Miller  <fe  Smith. 
Solicitors  for  the  defendants :  Mr.  W.  Lane ;  Mr.  I^eed- 
ham. 


[Law  Reports,  8  Chancery  Appeals,  978.] 
L.  J  J.,  July  22,  1878. 

978]  *SiMMONs  V.  Pitt. 

[1871     S.     161.] 

Void  Aeeumulatioru—lTielluuon  Act  (39  Jb  40  Oeo.  8,  e.  98)— iVez/  of  Kv^^Hm^- 

Charge  on  Sttale. 

A  testator  having  power  to  charge  real  estates  did,  by  deed,  char^  them  with  the 
payment,  after  the  deaths  of  himself  and  his  w^ife,  of  £6,000  and  interest,  to  trustees 
upon  such  trusts  as  he  should  by  will  appoint.  By  his  will  he  directed  that  the 
£6,000  and  interest  should  form  part  of  his  residuary  personal  estate,  and  directed 
the  residue  to  be  invested  in  the  purchase  of  land,  of  which  the  trustees  were 
to  accumulate  the  rents  in  a  manner  which  in  part  was  void  under  the  Thelltuaon 
Act  : 

Meld  (affirming  the  decision  of  the  master  of  the  rolls),  that  that  part  of  the  interest 
as  to  which  the  directions  to  accumulate  were  void  went  to  the  next  of  kin  of  the 
testator,  and  did  not  sink  into  the  estates  on  which  it  was  charged,  or  go  to  his  heir. 

By  indentures  of  lease  and  release,  dated  the  21st  and  22d 
of  January,  1824,  Stephen  Pitt  conveyed  his  own  moiety  of 
certain  manors  and  lands  in  Essex  to  himself  for  life,  with 
remainder  to  certain  uses  in  strict  settlement  (which  uses 
failed),  with  ultimate  remainder  to  the  use  of  Stephen  Pitt^ 
his  heirs  and  assigns;  power  being  reserved  for  Stephen 
Pitt  to  limit  the  said  moiety  to  his  wife  f qr  life,  s^ni  to  chg.rge 
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the  same  with  £6,000,  to  be  raised  and  paid  at  such  time 
and  to  such  person  or  persons  as  he  should  think  fit. 

By  a  deed-poll,  dated  the  20th  of  June,  1845,  Stephen 
Pitt,  in  exercise  of  the  aforesaid  powers,  appointed  the 
aforesaid  moietv  to  his  wife  for  life,  and  further  charged  the 
said  moiety  with  the  sum  of  £6,000,  to  be  raised  and  paid 
immediately  after  the  decease  of  the  survivor  of  Stephen 
Pitt  and  his  wife  to  Thomas  Pitt  and  George  Pitt,  their 
executors,  administrators,  or  assigns,  upon  such  trusts  and 
for  such  purposes  as  he  should,  by  his  last  will  and  testa- 
ment in  writing  or  any  codicil  thereto,  direct,  and  in  the 
manner  thereinafter  mentioned,  together  also  with  interest  for 
the  said  sum  of  £6,000  in  the  meantime,  after  the  rate  of  £5 
per  cent,  per  annum,  to  be  computed  from  the  decease  of 
the  survivor  of  him  and  his  wife,  and  all  such  costs,  charges, 
and  expenses,  as  might  be  incurred  in  or  about  the  raising 
of  such  sum  of  £6,000  and  interest. 

.  *Stephen  Pitt,  by  his  will,  dated  the  21st  of  June,  [979 
1845,  after  reciting  the  deed-poll,  directed  the  sum  of  £6,000 
to  be  retained  and  applied  by  Thomas  Pitt  and  George  Pitt, 
upon  the  trusts  thereinafter  declared  concerning  his  residu- 
ary personal  estate ;  and  he  devised  and  bequeathed  the 
residue  of  his  real  estate  and  personal  estate  to  Thomas  Pitt 
and  G.  Pitt  upon  trusts  to  convert  into  money  the  residuary 
personal  estate,  and  during  the  term  of  twenty-one  years 
from  the  day  of  his  decease  to  receive  the  rents  of  his  resi- 
duary real  estate,  and  also  of  the  lands  thereinafter  directed 
to  be  purchased,  and  invest  the  money  so  produced  in  the 
purchase  of  land,  and  receive  the  rents  and  profits  of 
the  estates  to  be  settled  from  the  expiration  of  the  said 
term  of  twenty-one  years,  until  the  same  should  be 
settled  as  thereinafter  mentioned,  and  invest  the  same,  and 
invest  and  accumulate  the  income  thereof,  and  stand  pos- 
sessed thereof  upon  trust  and  by  way  of  portion  for  the 
eldest  son,  who,  under  the  trusts  of  his  said  will,  would  be 
entitled  to  the  first  estate  tail  in  the  estates  to  be  settled. 
The  testator  then  directed  his  trustees,  at  the  expiration  of 
twenty-one  years  after  the  decease  of  the  survivor  of  seven 
persons,  to  convey  and  assure  the  estates  as  therein  mentioned. 

Stephen  Pitt  died  in  1848,  leaving  his  widow,  but  no  issue, 
him  surviving. 

His  brother  Samuel  Pitt  was  the  heir-at-law;  and  the 
widow,  and  Samuel  Pitt,  and  certain  children  of  a  deceased 
sister,  were  the  next  of  kin. 

A  suit  was  instituted  for  the  administration  of  the  estate 
of  Stephen  Pitt,  and  on  a  petition  by  the  personal  represen- 
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tetives  of  the  widow  Elizabeth  Pitt,  and  by  some  of  the  next 
of  kin,  an  order  was  made  by  the  master  of  the  rolls  for  pay- 
ment of  the  income  of  the  residuary  estate  to  the  representa- 
tives of  the  widow  and  the  next  of  kin,  after  the  expiration 
of  twenty-one  years  from  the  death  of  Stephen  Pitt,  it  being 
admitted  that  the  trusts  for  accumulation  after  the  twenty- 
one  years  were  void  under  the  Thellusson  Act,  80  &  40  Gteo. 
3,  c.  98. 

The  bill  in  this  suit  was  then  filed  by  the  personal  repre- 
sentatives of  the  widow,  for  the  purpose  of  having  the  £6,000 
raised  out  of  the  estate,  and  the  only  question  was  whether, 
BO  far  as  the  bequest  of  the  income  of  the  £6^000  was  void, 
980]  that  part  of  the  *income  was  raisable  for  the  benefit 
of  the  next  of  kin  of  S.  Pitt,  or  for  the  benefit  of  the  heir, 
or  was  not  raisable  and  so  sank  into  the  estate. 

Lord  Romilly,  M.R.,  held  that  the  whole  amount  was 
raisable  for  the  benefit  of  the  next  of  kin  and  the  represen- 
tatives of  the  widow.  The  first  tenant  for  life  of  the  estate 
appealed. 

Mr.  FiseJier^  Q.C.,  and  Mr.  Sturges^  for  the  appellant : 
To  the  extent  that  the  power  is  well  exercised  tne  money 
is  taken  away  from  the  estate,  but  so  far  as  it  is  badly  exer- 
cised nothing  is  raisable  :  EmMyn  v.  Freeman  (*).  If  the 
power  had  not  been  exercised  at  all,  the  trustees  would  have 
held  for  the  benefit  of  the  estate,  and  this  amounts  to  the 
same  thing :  Tregonwell  v.  Sydenham  (•) ;  Collins  v.  Wake- 
man  (").  In  any  case,  as  the  money  was  to  be  invested  in 
land,  the  undisposed  part  goes  to  the  heir:  Ackroyd  v. 
Smithson  (*). 

rOn  this  point  they  also  referred  to  Cogan  v.  Stephens  ('V] 

Mr.  Southgate^  Q,C.,  and  Mr.  Graham  Hastings^  for  tne 
plaintiffs,  were  not  called  upon. 

Mr.  Spencer  Butler^  for  trustees. 

Sir  W.  M.  James,  L.  J.  This  is  one  of  the  clearest  cases 
that  ever  came  before  the  court,  and  I  quite  agree  with  the 
master  of  the  rolls.  His  lordship  is  reported  to  have  said  :  '  'It 
was  not  the  ordinary  and  regular  case  of  Ackroyd  v.  Smith- 
son,  or  any  other  case  resembling  it  or  relating  to  it.  Observ^e 
what  the  property  was :  the  testator  who  made  this  charge 
had,  before  no  made  his  will,  and  before  he  made  this 
appointment,  a  charge  of  £6,000  upon  the  land ;  and  subject 
to  that  charge  he  had  a  life  estate.  His  wife  had  a  life  estate 
with  remainder  to  their  children  if  they  had  any ;  if  not,  it 

(')  Prec.  Ch.,  641.  (*)  2  Yes..  688. 

b)  8  Dow.,  194  ;  Sugd.  Law  of  Prop.,  326.  (*)  1  Bro.  C.  C,  503. 

(»)  6  L.  J.  (Gh.),  n. 
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went  over,  with  an  ultimate  remainder  in  fee,  to  Stephen 
Pitt  himself.  The  result  was  that,  in  his  lordship' s  opinion, 
Stephen  Pitt  had  a  charge  upon  the  property,  and  nothing 
but  a  charge  upon  the  ^property.  Having  that  charge  [981 
upon  the  property,  he,  by  a  deed  executed  twenty-one  years 
after  the  charge  was  created,  made  an  appointment,  and 
appointed  this  sum  to  such  uses  as  he  should  direct  by  his 
will ;  and  then  by  his  will,  wliich  was  made  the  next  day, 
he  gave  the  property  expressly  to  form  part  of  his  residuary 

Eersonal  estate.  His  lordship  thought  it  was  personalty  when 
e  disposed  of  it  in  that  way ;  that  he  took  the  charge  as 
personalty,  and  his  lordship  was  disposed  to  think  mat  if 
Stephen  ritt  had  died  without  making  any  disposition  of  it, 
the  ultimate  remainder  of  the  £6,000  not  appropriated  would 
have  gone  to  him  as  personalty.  The  testator  directed  the 
£6,000  to  be  held  by  his  trustees  upon  such  trusts  as  'he 
should  declare  of  the  same  by  his  last  will  and  testament.'  " 
Then,  after  stating  the  terms  of  the  will,  his  lordship,  the 
master  of  the  rolls,  said  that  *'  he  did  not  think  this  like  the 
case  of  a  person  who  made  a  charge  upon  his  real  estate, 
giving  directions  that  it  should  be  converted  into  personalty, 
and  then  made 'an  impossible  provision,  or  directed  an 
accumulation  which  the  law  would  not  allow,  in  which  case 
it  failed  altogether.  In  his  lordship's  opinion,  here  it  did 
not  fail  at  au,  but  formed  part  of  the  residuary  personal 
estate,  and  went  and  belonged  to  the  persons  entitled  to  it 
as  residuary  personal  estate.  Then  came  the  question  which 
was  raised  m  Eyre  v.  Marsden  (*),  where,  under  the  circum- 
stances, the  next  of  kin  took  and  not  the  heir-at-law.  His 
lordship  was  of  opinion  that  this  charge  was  disposed  of  as 
personal  estate,  and  was  personal  estate  befi)re  it  was 
appointed  ;  that  it  was  taken  as  personal  estate,  and  that  the 
accumulations  of  it  were  personal  estate,  and  went  to  the  next 
of  kin." 

This  is,  in  my  opinion,  very  clearly  expressed,  and  there 
is  no  ground  whatever  for  the  appeal,  which  must  be  dis- 
missed vrtth  costs. 

Sib  G.  Mellish,  L.  J.    I  am  entirely  of  the  same  opinion.^ 

Solicitors  :  Messrs.  White^  Borrett^  &  Co. ;  Messrs.  Jones^ 
Roberts^  &  Hale  /  Messrs.  Gregory^  RowcUffes^  <fe  Rawle. 

(>)  2  Keen,  564. 
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[Law  Reports,  8  Chancery  Appeals,  1022.] 
L.  J  J.,  Aug.  7,  1873. 

1022]      *^^  Tc  Dagenham  (Thames)  Dock  Company. 

Ex  parte  Httlse. 

Penaltjf — Forfeiture — Vendor  and  Purchaser — Company — ITltrd  viret,  • 

A  company  incorporated  by  Act  of  Parliament  for  making  a  dock  agreed  with  a 
a  landowner  to  purchase  a  piece  of  land  for  £4.000,  of  which  £2,000  was  U>  be  paid  at 
once,  and  the  remaining  £2,000  on  a  future  day  named  in  the  a^eement,  with  a  pro- 
vision that  if  the  whole  of  the  £2.000  and  interest  was  not  paid  off  by  that  day,  in 
which  respect  time  was  to  be  of  the  essencf^  of  the  contract,  the  vendors  might 
repossess  the  land  as  of  their  former  estate,  without  any  obligation  to  repay  any  part 
of  the  purchase  money. 

Heldf  (affirming  the  decision  of  the  master  of  the  rolls),  that  this  stipulation  was  in 
the  nature  of  a  penalty,  from  which  the  company  was  entitled  to  be  relieved  on  pay- 
ment of  the  balance  of  the  purchase>money,  with  interest. 

Per  James,  L.J.  Semble,  that  if,  on  the  true  construction  of  the  agreement,  this 
stipulation  had  not  been  merely  in  the  nature  of  a  penalty,  it  would  have  been  void 
as  uUrd  viret. 

This  was  a  motion  by  Sir  Edward  Hulse  and  his  trustees, 
by  way  of  appeal  from  a  decision  of  the  master  of  the  rolls 
refusing  to  order  delivery  up  of  certain  lands  to  the  appli- 
cants. 

The  Dagenham  (Thames)  Dock  Company  was  incorporated 
by  statute  18  &  19  Vict.  c.  clxii.,  for  the  purpose  of  making 
a  dock  on  the  north  side  of  the  Thames,  and  the  time  for  the 
purchase  of  lands  and  the  completion  of  the  works  was 
extended  by  25  &  26  Vict.  c.  ccxiii.  till  the  expiration  of 
five  years  from  the  passing  of  the  latter  act. 

On  the  14th  of  August,  1866,  an  agreement  was  entered 
into  between  Sir  Edward  Hulse  (tenant  for  life  of  a  settled 
estate),  of  the  first  part,  G.  E.  Eyre  and  F.  Eyre  (trustees 
with  a  power  of  sale)  of  the  second  part,  and  the  company, 
of  tlie  third  part,  that  the  trustees  of  the  power  of  sale  should 
eell,  and  the  company  should  purchase,  the  lands  therein 
described  for  £4,000,  of  which  £2,000  was  to  be  paid  on  the 
execution  of  the  agreement,  whereujjon  the  company  was  to 
be  let  into  possession,  and  the  remaining  £2,000,  with  inter- 
est from  the  date  of  the  agreement,  was  to  be  paid  on  the 
1st  of  November  then  next,  when  the  purchase  was  to  bo 
completed.  This  agreement  contained  a  clause  providing 
that  in  case  the  second  sum  of  £2,000  and  all  interest 
1023]  thereon  should  *not  be  entirely  paid  off  and  dis- 
charged by  the  7th  of  August,  1867,  in  which  respect  time 
should  be  of  the  essence  of  the  contract,  it  should  be  lawful 
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for  the  trustees  to  re-enter  upon  the  lands  and  repossess  and 
enjoy  them  as  in  their  former  estate,  and  to  eject  the  com- 
pany, without  any  obligation  on  the  part  of  the  trustees  to 
repay  to  the  company  any'  part  of  the  £4,000  which  might 
have  been  pUBviously  paid,  or  any  interest  thereon,  which 
should  be  absolutely  forfeits  to  the  vendors.  And  it  was 
provided  that,  save  as  expressed  bj  the  agreement,  the 
parties  should  stand  in  the  same  position  with  reference  to 
the  Companies  Clauses  Consolidation  Act,  1845,  the  Lands 
Clauses  Consolidation  Act,  1845,  and  the  Harbors,  Docks, 
and  Piers  Clauses  Act,  1847,  and  the  special  act  of  this  com- 
pany, as  if  this  agreement  had  not  been  made. 

The  first  £2,000  was  paid  on  the  execution  of  the  agree- 
ment, and  the  company  was  let  into  possession. 

By  an  agreement  of  the  6th  of  August,  1867,  indorsed  on 
the  above  agreement,  the  time  for  payment  of  the  remaining 
£2,000  was  extended  until  the  1st  of  August,  1868. 

By  agreement  dated  the  1st  of  August,  1868,  made  be- 
tween Sir  E.  Hulse,  of  the  first  part,  &.  E.  Eyre  and  H.  H. 
Berens  (the  then  trustees)  of  the  second  part,  and  the  com- 
pany, of  the  third  part,  it  was  agreed  that  the  time  for  pay- 
ment of  the  £2,000,  with  an  arrear  of  interest,  should  be 
further  extended  till  the  1st  of  November,  1869.  And  it 
was  further  agreed  that,  if  the  undertaking  should  be  aban- 
doned, or  in  case  the  £2,000,  with  all  interest  from  the  date 
of  the  agreement  of  the  14th  of  August,  1865,  to  the  day  of 
payment,  should  not  be  entirely  paid  off  and  discharged  by 
the  1st  of  November,  1869,  in  ail  which  respects  time  was  to 
be  of  the  essence  of  the  contract,  it  should  oe  lawful  for  the 
trustees,  their  heirs  or  assigns,  notwithstanding  that  the 
conveyance  might  have  been  executed,  and  notwithstanding 
any  intermediate  negotiation  or  correspondence,  to  enter 
into  and  upon  and  take  possession  of  tlie  lands  and  all 
works  thereon,  and  the  same  to  have  again,  retain,  repos- 
sess, and  enjoy  as  in  their  former  estate,  and  to  eject  the 
company  therefrom,  without  any  obligation  on  the  part  of 
the  trustees  named  in  the  first  agreement,  or  the  trustees 
named  in  the  present  agreement,  to  repay  to  the  company 
the  £2,000  already  paid,  or  any  part  of  the  balance  of  the 
£4,000  still  remaining  due,  *whicn  might  have  been  [1024 
previously  paid,  or  any  interest  thereon,  which  should  be 
absolutely  forfeited  to  the  trustees,  any  conveyance  of  the 
land,  and  anything  therein  or  in  the  agreements  to  the  con- 
trary notwithstanding  ;  but  nothing  in  the  agreement  was  to 
prejudice  the  right  of  the  vendors  to  take  proceedings  to 
enforce  completion  if  the  purchase  was  not  completea  by 
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the  1st  of  November,  1869.  And  it  was  declared,  that  in 
all  respects  and  in  every  case  time  should  be  of  the  essence 
of  the  contract ;  and  that  all  the  powers  by  the  first  agree- 
ment given  to  the  parties  thereto  of  the  first  and  second 
parts,  their  respective  heirs,  executors,  administrators,  or 
assigns,  might  be  exercised  by  the  parties  hereto  of  the  first 
and  second  parts,  their  respective  heirs,  executors,  adminis- 
trators, and  assigns.  And  the  company  covenanted  with 
the  trustees  that  the  company  would,  on  the  1st  of  Novem- 
ber, 1869,  pay  to  the  trustees,  their  heirs,  executors,  admin- 
istrators, and  assies,  the  £2,000,  the  balance  of  the 
purchase-money,  with  interest  from  the  14th  of  August, 
1865,  and  the  costs  therein  mentioned. 

The  money  was  not  paid.  On  the  7th  of  August; 
1869,  a  petition  was  presented  to  wind  up  the  company ; 
and  on  tne  11th  of  December,  1869,  an  order  for  windmg  up 
was  made, 

•  On  the  25th  of  May,  1870,  the  trustees  commenced  an  ac- 
tion of  ejectment ;  and  on  the  20th  of  February,  1871,  an 
order  was  made  by  consent  in  the  winding-up  that  the  plain- 
tiffs should  be  at  liberty  to  sign  judgment,  they  undertaking 
not  to  issue  execution  until  further  order,  and  to  abide 
by  any  order  the  court  might  make  as  to  the  property 
affected  by  the  judgment,  and  as  to  the  costs  in  the  action,  or 
otherwise. 

On  the  26th  of  March,  1873,  the  appellants  applied  for  an 
order  that  they  might  be  at  liberty  to  issue  execution,  and 
that  the  liquidat6r  and  the  company  might  deliver  up  to  the 
applicants  possession  of  the  lands  free  from  all  claims  by  the 
company.  The  master  of  the  rolls  offered,  to  the  applicants 
an  order  for  sale  and  payment,  as  in  the  ordinary  case  of 
vendor' s  lien.  This  offer  being  declined,  his  lordship  re 
fused  to  make  any  order. 

Mr.  Fry^  Q.C.,  and  Mr.  B.  B,  Rogers^  for  the  appellants, 
contended  that  effect  was  to  be  given  to  the  contract  accord- 
ing to  its  plain  terms. 

Iu25]  *Mr.  Moxburgh^  Q.C.,  and  Mr.  Speedy  for  the  liqui- 
dator,  were  not  called  upon. 

Sir  W.  M.  James,  L.J.  In  my  opinion  this  is  an  ex- 
tremely clear  case  of  a  mere  penalty  for  non-payment  of  the 
purchase-money.  If  the  agreement  were  to  be  construed  as 
the  appellants  contend,  I  greatly  doubt  whether  it  would 
not  be  void  as  being  uUra  vires.  It  would  be  a  strong  thing 
to  hold  that  a  company  authorized  to  buy  land  for  pur- 
poses beneficial  to  the  public  could  enter  into  a  bargain  with 
a  landowner  that  if  ever  so  small  a  portion  of  the  purchase- 
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monej^  which  the  company  is  to  pay  him  remains  unpaid  on 
a  particular  day,  he  shall  be  entitled  to  take  back  the  land 
with  all  the  works  which  have  been  executed  upon  it  by  the 
comjmny.  Such  a  contract  would  be  a  grievous  wrong,  not 
only  to  the  shareholders,  but  to  the  debenture-holders  of  the 
company ;  and  if  it  were  to  be  held  good,  I  do  not  see  what 
is  to  prevent  a  bargain  for  forfeiting  the  whole  undertaking 
from  being  upheld.  I  agree  with  the  master  of  the  rolls 
that  this  is  a  penalty  from  which  the  company  are  entitled 
to  be  relieved  on  payment  of  the  residue  of  the  purchase- 
money  with  interest 

Sir  G.  Mellish,  L.J.  I  am  of  the  same  opinion.  I  think 
that  the  last  agreement  makes  it  more  clear  than  any  of  the 
others  that  this  was  only  a  penalty.  I  have  always  under- 
stood that  where  there  is  a  stipulation  that  if,  on  a  certain 
day,  an  agreemeht  remains  eitner  wholly  or  in  any  part  un- 
performed—in which  case  the  real  damage  may  be  either 
very  large  or  very  trifling — ^there  is  to  be  a  certain  forfeiture 
incurred,  that  stipulation  is  to  be  treated  as  in  the  nature  of 
a  penalty.  Here,  when  you  look  at  the  last  agreement,  it 
provides  that  if  the  whole  £2,000  with  interest,  or  any  part 
of  it,  however  small,  remains  unpaid  after  a  certain  day, 
then  the  company  shall  forfeit  the  land  and  the  portion  of 
the  purchase-money  which  they  have  paid.  It  appears  to 
me  mat  this  is  clearly  in  the  nature  of  a  penalty,  from  which 
the  court  will  relieve. 

Solicitors:  Messrs.  WUkins^BlytTi^&Marsland;  Messrs. 
Lake  &  Co. 


[Law  Reports,  8  Chancery  Appeals,  1026.] 
L.  JJ.,  August  *1,  1878. 

*  Ex  parte  ^onij^Y .    InreWniTE,  [1026 

Btmhnipleif — Joint  and  Separate  Eetaie — Alteration  of  Estate  hy  Partner thip  Deed-^ 

Surviving  Partner, 

By  a  partnership  deed  it  was  stipulated  that  A.  and  B.  should  be  partners  in  the 
promts  of  the  business,  the  capital  of  which  belonged  to  A. ;  and  that  on  the  death 
of  A.  the  partnership  should  be  dissolved,  and  B.'s  share  of  profits  should  thenceforth 
belong  to  A.'s  representatives,  and  that  his  representatives  should  thenceforth  carry 
on  the  bnsinees,  and  that  B.  should  receive  from  them  his  share  of  the  profits  up  to 
A/s  death.  A  died  during  the  partnership,  having  appointed  B.  his  executor.  B. 
carried  on  the  trade  for  fourteen  months,  and  then  filed  a  petition  for  liquidation. 
Part  of  the  stock-in-trade  which  existed  at  A.'s  death  still  remained  in  specie,  but  the 
CTeater'7>art  had  been  disposed  of  by  B.  in  the  course  of  the  business,  and  fresh  stock- 
in-trade  bought  by  him : 

7  Eng.  Rep.  ]  66 
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Held  (affirming  the  decision  of  Mr.  Registrar  Pepys),  that  the  partnership  deed 
had  not  the  effect  of  converting  the  stock-in-trade  into  separate  estate  of  A., 
but  that  so  much  of  the  present  assets  as  had  been  in  existence  at  A.'s  death 
was  applicable  as  joint  estate  to  pay  the  joint  creditors  of  the  firm,  and 
so  much  as  had  been  bought  since  A.'8  death  was  applicable  as  separate  estate 
of  B. : 

Held,  also,  that  the  preyious  decision  in  this  case  (^)  had  concluded  the  question 
of  the  court  in  which  the  joint  estate  was  to  be  administered,  and  that  it  could  not 
be  reopened. 

This  was  a  motion  by  the  trustees  of  the  marriage  settle- 
ment of  the  debtor,  William  Thompson  White,  by  way  of 
appeal  from  an  order  of  Mr.  Registrar  Pepys. 

The  material  facts  of  the  case  will  be  found  in  a  previous 
report  (') ;  but  it  is  desirable  to  state  more  particularly  some 
of  the  provisions  of  the  partnership  articles.  By  clause  4  it 
was  provided  that  the  capital  of  the  partnership  should  con- 
sist of  the  value  of  the  premises  in  which  the  business  was 
carried  on,  to  which  W.  White  was  solely  entitled,  and  of 
the  stock-in-trade,  book  debts,  and  other  assets  and  effects 
in  the  business,  according  to  the  value  thereof  as  appearing 
in  the  stock-taking  of  the  31st  of  December,  1863.  Clause  5. 
That  if  W.  White  should  at  any  time  be  of  opinion  that  ad- 
ditional capital  was  required,  or  that  less  capital  would  be 
suflScient,  he  should  be  at  liberty  to  bring  in  or  withdraw 
1027]  capital.  Clause  6.  That  W.  T.  White  &  *Collins 
might,  with  the  consent  of  W.  White,  from  time  to  time 
bring  into,  or  leave  in,  the  partnership  such  sum  or  sums  of 
money  as  they  might  think  fit,  which  should  thenceforth  be 
part  of  the  capital.  Clause  7.  That  each  partner  should, 
out  of  the  profits  of  the  business,  be  allowed  interest  at  £6 
j}er  cent,  per  annum  on  the  amount  of  capital  from  time  to 
time  belonging  to  him  employed  in  the  business.  Clause  36. 
'*That  in  case  of  the  death  oi  the  said  W.  White  during  the 
said  partnership,  the  said  partnership  shall  immediately 
thereupon  be  dissolved  and  determined,  and  the  shares  of 
the  said  W,  T.  White  and  C.  G.  Collins  in  the  profits  and 
gains  of  the  said  partnership  shall  thenceforth  belong  to  his, 
the  said  W.  White' s,  personal  representatives,  or  the  party 
or  parties  to  whom  the  said  W.  White  shall  by  his  last  will 
and  testament  have  bequeathed  such  shares,  and  such  busi- 
ness shall,  in  the  last-mentioned  case,  thenceforth  be  carried 
on  by  the  personal  representatives  of  the  said  W.  White,  or 
by  such  person  or  persons  as  he  may  by  his  said  last  will 
and  testament,  or  otherwise,  appoint  lor  that  purpose ;  and 
the  said  W.  T.  White  and  C.  U.  CoUins  shall  remain  and 
continue  in  the  said  business  to  assist  the  representatives,  or 

(>)  Ante,  p.  214. 
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party  or  parties  appointed  as  aforesaid,  for  the  term  of  six 
calendar  months  from  the  day  of  the  decease  of  the  said  W. 
White ;  and  each  of  them,  the  said  W.  White  and  C.  Q. 
Collins,  shall  be  entitled  to  receive  from  such  representa- 
tives, or  party  or  parties  as  aforesaid,  a  sum  equivalent  to 
his  share  of  profits  for  six  calendar  months,  according  to  the 

{)rofits  which  may  have  been  made  by  the  said  copartnership 
or  the  then  last  two  preceding  half  years  as  appearing  on 
the  then  two  last  half-yearlv  stock-takings,  and  the  sum  of 
£500  in  addition  ;  and  in  tne  event  of  such  death,  the  per- 
sonal representatives  of  the  said  W.  White,  or  other  the 
party  or  parties  appointed  as  aforesaid,  shall,  within  two 
calendar  months  from  the  day  of  his  decease,  pay  to  the 
said  W.  T,  White  and  C.  G.  Collins  respectively  their  re- 
spective shares  of  the  gains  and  profits  of  the  said  partner- 
snip  from  the  then  last  half-yearlv  stock  and  account  taking 
up  to  the  day  of  the  decease  of  the  said  W.  White,  such 
shares  to  be  ascertained  in  manner  as  hereinbefore  provided 
in  case  of  the  death  or  going  out  of  either  of  them,  the  sjiid 
W.  T.  White  and  C.  G.  Coluns  ;  and  shall,  within  six  calen- 
dar months  from  the  day  of  the  decease  of  the  said  W. 
White,  pay  to  *the  said  W.  T.  White  and  C.  G.  [1028 
Collins  the  amount  hereinbefore  provided  to  be  paid  to 
them  for  their  services,  and  the  sum  of  £500  in  addition,  and 
also  the  amount  of  their  respective  capital  of  any  of  them 
in  the  said  partnership,  with  interest  on  such  capital  from 
the  day  of  the  decease  of  the  said  W.  White. ' ' 

It  now  appeared  that  the  firm  was  insolvent  at  the  death 
of  W.  White,  and  that  W.  White's  separate  estate  was  also 
insufficient  for  payment  of  his  debts.  The  business  having 
been  carried  on  by  W.  Thompson  White  until  his  liquida- 
tion, the  question  now  arose  how  the  £48,000  mentioned  in 
the  former  report  (*),  and  which  arose  from  the  conversion 
of  the  stock-in-trade,  was  to  be  disposed  of. 

It  appeared  that  of  this  £48,000,  £3,207  8^.  arose  from  the 
sale  of  stock-in-trade  existing  at  the  death  of  W.  White. 
Of  the  remaining  £44,792  12^.,  about  £37,000,  according  to 
the  evidence  for  the  trustee,  arose  from  the  sale  of  stock 
purchased  by  W.  T.  White  in  the  course  of  carrying  on  the 
trade  since  W .  White' s  death ;  but  this  was  disputed.  As 
to  the  residue,  amounting  to  between  £7,000  and  £8,000, 
there  was  a  deficiency  of  evidence. 

Mr.  Registrar  Pepvs  made  an  order  declaring  that  the 
£48,000  was  applicable  to  the  payment  of  the  creditors  of 
W.  Thompson  White  and  W.  W hite  as  partners,  and  to  the 

0)  Ante,  p.  214.       , 
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payment  of  the  separate  creditors  of  W.  T.  White ;  and  fur- 
ther declaring  that  £44,792  12*.,  part  of  the  £48,000,  was 
applicable  to  the  payment  of  the  separate  creditors  of  W.  T. 
Wnite,  and  £3,207  8*.,  the  residue  thereof,  to  the  payment 
of  the  joint  creditors  of  W.  T.  White  and  W.  White ;  lib- 
erty  bemg  given  to  any  joint  creditor  to  apply  within 
twenty-one  days  for  an  order  that  a  further  portion  of  the 
£48,000  might  be  declared  applicable  to  the  payment  of  joint 
creditors. 

The  appellants,  who  were  plaintiffs,  as  creditors  of  W. 
White  under  a  covenant  in  his  marriage  settlement,  in  an 
administration  suit,  appealed  against  this  order.  One 
of  them  was  also  a  creditor  of  the  firm  of  W.  White  and 
W.  T.  White  at  the  death  of  W.  White,  but  had  not  proved 
as  such. 

1029]  *Mr.  Hemming^  and  Mr.  Wingfield^  for  the  appel- 
lants :  The  Court  of  Bankruptcy  has  no  jurisdiction  to 
administer  the  joint  estate  of  the  late  partnership,  which 
must  be  administered  in  the  suit.  By  tne  operation  of  the 
partnership  deed  the  son,  upon  the  death  of  the  father, 
ceased  to  be  a  partner  and  to  nave  that  q ualified  interest  in 
the  partnership  assets  which  usually  belongs  to  a  surviving 
partner,  the  whole  being  converted  into  separate  estate  <3 
the  testator.  If  a  partnership  deed  provid^  that  on  a  cer- 
tain future  day  one  partner  should  ^o  out,  and  the  whole 
assets  belong  to  the  other,  and  the  retirmg  partner  afterwards 
became  bankrupt,  what  could  the  Court  of  Bankruptcy  have 
to  do  with  the  partnership  without  an  adjudication  against 
the  continuing  partner  % 

[The  Lord  Justice  James  :  It  would  have  everything  to 
do  with  the  partnership,  unless  all  the  partnership  debts  nad 
been  paid.] 

We  submit  that  where  a  partner  dies,  and  his  estate  is 
being  administered  by  a  suit  in  chanceiy,  the  Court  of  Bank- 
ruptcy has  no  jurisdiction  to  touch  it.  Here,  if  we  are  not 
allowed  to  argue  as  joint  creditors  for  want  of  proof,  there 
are  no  joint  debts  at  all,  for  no  one  has  proved,  and  the 
Court  of  Bankruptcy  has  no  jurisdiction. 

[The  Lord  Justice  James  :  We  have  decided  that  the 
Court  of  Bankruptcy  is  the  proper  forum.  The  meaning  of 
our  order  was,  that  if  the  trustee  had  taken  possession  of  any 
property  to  which  somebody  had  a  right  paramount  to  that 
of  tne  trustee,  who  only  represents  creditors,  the  Court  of 
Bankruptcy  should  adjudicate  upon  that  right,  and  restore 
the  property ;  but  that  the  administration  of  the  property 
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between  creditors  entitled  to  have  it  administered,  either  as 
joint  or  separate  creditors,  should  be  in  bankruptcy.] 

The  point  argued  and  decided  on  the  former  occasion  was 
not  that  one  court  or  th6  other  was  to  administer,  but  only 
that  the  property,  having  got  into  the  hands  of  the  bank- 
rupt's  trustee,  could  not  be  taken  away  without  the  order  of 
the  Court  of  Bankruptcy ;  in  other  words,  that  the  Court  of 
Bankruptcy,  beinc  in  possession,  must  decide  which  court 
should  have  the  aomimstration.  We  are  *now  ask-  [1030 
ing  to  be  allowed  to  argue  that  very  question  before  the 
Court  of  Appeal  in  Bankruptcy.  A  comparison  of  the  order 
asked  and  tne  order  made,  snows  clearly  that  the  former 
decision  went  no  further  than  we  say. 

BUis  V.  Silber  (*)  is  in  favor  of  the  jurisdictioA  being  in 
chancery.  The  authorities  do  not  support  the  view  that  the 
Court  of  Bankruptcy  has  any  power  or  administering  an  es- 
tate which  before  the  recent  act  it  had  no  jurisdiction  to  ad- 
minister. Now,  Hankey  v.  Oarret  (*),  Brett  v.  BecJcwith  ('), 
and  Lodge  v.  PTitGhaTd{^\  show  that  according  to.  the  law 
before  the  act  of  1869,  the  Court  of  Bankruptcy  would  have 
had  no  jurisdiction  over  the  joint  estate,  and  sect.  72  of  that 
act  appears  only  intended  to  give  the  Court  of  Bankruptcy 
a  new  powej  of  deciding  questions,  not  a  larger  area  ox  ad- 
ministiation. 

[The  Lord  Justice  James  :  We  consider  that  point  to 
have  been  decided  against  you  on  tlie  former  occasion,  and 
we  cannot  hear  argument  upon  it  now.] 

We  have  much  more  to  urge,  and  many  more  authorities 
to  cite,  but  if  the  court  declines  to  hear  us  on  the  point,  we 
abstain  from  pressing  it,  and  do  not  go  into  the  evidence 
which,  as  we  say,  shows  that  the  registrar  ought  to  have 
attributed  a  much  larger  sum  to  the  joint  estate. 

Then,  on  the  terms  of  the  partnership  deed,  we  say  that 
the  whole  assets  of  the  firm  became  the  separate  estate  of 
W.  White  on  his  death,  as  in  Ex  parte  Ruffini^)  and  Ex 
parte  Williams  (•).  Any  directions  in  the  will  authorizing 
the  executor  to  carry  on  the  trade  are  ineffectual,  for  the 
rights  of  the  testator's  creditors  are  paramount  to  the  will. 

Mr.  De  Oex^  Q.C.,  and  Mr.  Winslow^  for  the  trustees,  were 
not  called  upon. 

Sir  W.  M.  James,  L.J.  I  am  of  opinion  that  this  appeal, 
which  has  been  argued  at  great  *length,  is  without  [1031 

(»)  Ante,  p.  88.  (*)  1  D.  J.  A  S.,  610. 

(*)  1  Ves.,  236;  3  Bro.  C.  C,  457.  C)  6  Ves.,  119. 

(»)  3  Jur.  (N.S.),  31.  («)  11  Vei..  3. 
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foundation.  In  the  first  place,  as  to  whether  the  administra- 
tion was  to  be  in  bankruptcy  or  in  chancery,  that  is  exactly 
the  question  which  we  determined  upon  the  former  occasion. 
It  was  absolutely  necessary,  in  order  to  distribute  the  assets 
.  of  the  bankrupt  among  the  creditors,  to  ascertain  what  the 
claims  on  those  assets  were,  and  it  was  manifestly  a  case  for 
the  application  of  the  72d  section,  which  was  mtended  to 
enable  the  Court  of  Bankruptcy  to  determine  all  questions 
arising  on  those  claims,  so  as  to  ascertain  what  the  net  assets 
were  which  were  distributable  among  the  creditors,  and  also 
to  determine  what  were  joint  assets  and  what  were  separate 
assets,  and  who  were  the  separate  creditors  and  who  were 
the  joint  creditors,  and  what  their  respective  rights  were.  It 
appears  to  me  that  that  was  precisely  what  we  determined, 
and  it  would  be  a  scandal  upon  the  administration  of  justice, 
if,  after  we  have  stopped  the  suit  in  chancery,  and  prevented 
the  receiver  in  chancery  from  interfering  with  the  assets,  we 
were  then  to  say,  There  are  a  great  quantity  of  assets  which 
we  will  not  administer,  but  will  send  them  back  to  be  real- 
ized and  administered  in  the  Court  of  Chancery,  on  princi- 
eles  which  the  Court  of  Chancery  has  borrowed  from  the 
ourt  of  Bankruptcy. 

The  only  question  tjiat  seemed  to  me  fairly  open  to  argu- 
ment is.  Has  anything  occurred  which  has  left  any  part  of 
those  assets  now  to  be  distributed  as  the  separate  estate  of 
Wm.  White,  the  father  ?  It  appears  that,  by  another  motion 
made  contemporaneously  with  this  summons,  or  whatever  it 
is  called  in  tlie  bankruptcy  court,  the  registrar  has  found 
that  there  were  large' portions  of  the  assets  that  could  be 
traced,  and  which  remained  in  specie,  and  were  still  the  sep- 
arate assets  of  Wm.  White,  which  were  not  employed  in  the 
trade  or  business  which  he  was  carrying  on  with  the  son. 
With  regard  to  the  other  assets,  they  stand  in  this  way :  the 
father  and  the  son  carried  on  business  together  in  partner- 
ship; the  father  is  said  to  be  the  owner  of  all  the  capital — 
if  capital  there  really  was  in  the  business,  since  capital  of 
course  means  the  surplus  of  assets  over  the  liabilities.  He 
was  the  only  person  supposed  to  be  a  capitalist,  and  the  son 
and  another  person  came  in  as  junior  partners.  There  was 
a -provision  in  the  deed  that  they  were  to  share  in  the  profits, 
1()32]  and  that  upon  notice  the  junior  partners  were  *to  go 
out,  and  the  father  was  to  remain  in  possession  of  the  assets ; 
and  there  was  a  provision  that,  in  case  of  his  death  during 
the  partnership,  a  certain  sum  should  be  paid  to  the  son,  and 
the  legal  personal  representatives  of  tlie  father  should  be 
owners  of  the  business.     There  was  nothing  in  that  deed,  if 
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it  could  have  been  valid  as  against  the  rights  of  creditors, 
which  professed  to  say  that  the  son  or  the  other  partners 
going  out  were  not  to  have  their  usual  legal  inherent  ri/jht 
to  be  indemnified  against  the  debts,  in  the  mode  in  which 
the  Court  of  Bankruptcy  or  the  Court  of  Chancery  indemni- 
fies a  person  in  respect  of  debts  to  which  he  is  liable,  but 
from  which  he  is  entitled  to  be  exonerated  by  some  one  else. 
The  mode  in  which  that  sort  of  thing  is  done  is  this :  that  if 
there  be  two  estates,  a  joint  estate  and  separate  estate,  the 
court  takes  care  that  the  joint  assets  are  applied  in  pavment 
of  the  debts  of  the  joint  creditors,  before  any  part  oi  them 
goes  to  the  separate  creditors.  The  trade  assets,  beyond  all 
q uestion,  were  joint  assets,  so  far  as  they  remained  in  specie. 
Those,  therefore,  were  to  be  applied  in  payment  of  the  joint 
creditors,  so  far  as  there  were  any  joint  creditors  remaining, 
and  if  there  was  a  surplus,  that  would  be  applied  among 
the  persons  entitled  to  it ;  but  whether  there  is  a  surplus,  is 
a  question  which  we  have  not  before  us  now.  But  then,  with 
regard  to  any  assets,  or  anything  that  was  bought  by  the  ex- 
ecutor himself,  or  the  son  who  happened  to  be  the  executor, 
when  he  was  conducting  the  trade,  whether  in  pursuance  of 
the  will  or  not,  everything  that  he  bought  and  became  the 
sole  debtor  for  was  his  in  point  of  law.  He  had  bouffht  those 
assets,  and  he  was  the  legal  owner  of  them,  and  if  lie  owed 
any  money  to  the  estate,  he  was  bound  to  pav  that  money 
to  his  father' s  estate ;  but  that  could  not  make  the  assets 
which  he  himself  bought,  and  the  debts  which  he  had  him- 
self incurred,  part  oi  the  separate  assets  or  debts  of  the 
father.  In  a  business  that  is  carried  on  after  the  death  of 
the  testator,  as  in  this  case,  the  ordinary  course  is  that  the 
stock  changes  constantly,  that  the  stock  of  to-day  is  sold 
and  other  stock  bought,  old  debts  are  paid  and  new  debts 
are  contracted,  and  therefore  we  are  not  surprised  to  find 
that  the  great  part  of  the  movables  here  are  things  which 
were  bought  by  the  executor  himself,  carrying  on  trade  on 
his  own  liability  and  at  his  own  risk. 

*That  being  so,  it  appears  to  me  that  there  is  no  [1033 
pretence  for  saying  that  either  of  those  two — either  the  joint 
assets  wliich  remamed  in  specie  as  belonging  to  the  joint 
trade,  or  any  part  of  the  separate  assets  which  were  created 
by  the  separate  trading  operations  of  the  son  after  the  de- 
cease of  the  father — can  be,  in  any  view  of  the  case,  sepa- 
rate assets  of  the  estate  of  William  White,  who  died  some 
j^ears  ago.  I  am  of  opinion,  therefore,  that,  as  to  the  ques- 
tion of  this  being  part  of  the  separate  estate,  it  is  plain  that 
the  gentlemen  for  whom  Mr.  Hemming  appears,  not  having 
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proved  either  as  joint  creditors  of  tiie  firm  or  as  separate 
creditors  of  the  son,  cannot  be  heard  upon  any  question 
which  aflfects  them  as  joint  creditors,  or  which  affects  them 
as  separate  creditors  oi  the  liquidating  debtor.    Their  only 

})08ition  before  us  is  as  creditors  of  the  separate  estate  of  Wil- 
iam  White,  the  father,  just  in  the  same  character  in  which 
they  have  obtained  an  order  declaring  them  to  be  entitled  to 
a  certain  portion  of  the  assets.  Being  of  that  opinion,  I 
think  the  appeal  must  be  dismissed  with  costs. 

Sir  G.  Mellish,  L.  J.  I  think  the  only  question  that  is 
properly  before  us  on  this  appeal  is  whether  the  separate 
creditors  of  William  White,  tne  father,  are  entitled  to  any 
part  of  this  £48,000.  I  think  that  it  is  not  open  to  Mr.  Hem- 
ming to  represent  the  joint  creditors,  since  nis  clients  have 
not  proved,  and  that  we  cannot  determine  on  this  occasion 
any  question  between  the  joint  and  separate  creditors  of  the 
son.  And  I  also  entirely  agree  with  the  lord  justice  that  our 
decision  on  the  motion  was  a  decision  that  the  Court  of 
Bankruptey  was  the  proper  court  to  administer  this  fund. 

Now,  if  we  look  at  the  facts  independentljr  of  the  particu- 
lar provisions  in  the  partnership  deed,  there  is  no  doubt  upon 
the  question.  The  father  and  son  having  carried  on  business 
in  partnership,  and  the  father  having  died,  there  being  a 
large  quantity  of  assets  which  were  tne  assets  of  the  part- 
nership, the  son  carried  on  business  with  those  assets,  and 
then  became  a  liquidating  debtor.  Under  these  circumstances 
it  would  be  quite  clear  that  all  the  assets  of  the  partnership 
which  remained  in  specie  would  be  divided  among  the  joint 
creditors,  and  that  those  portions  of  the  assets  which  had 
1034]  been  purchased  by  the  son  subsequently  to  *the  death 
of  his  father  would  be  separate  assets,  to  be  divided  among 
his  own  separajje  creditors. 

The  onlv  question,  then,  is,  whether  the  particular  provi- 
sions of  the  partnership  deed  by  which  it  is  provided  that 
the  capital  from  the  commencement  is  to  be  treated  entirely 
as  the  capital  of  the  father,  and  that  on  the  death  of  the 
father  the  son  is  from  thenceforth  to  cease  to  be  entitled  to 
any  share  of  the  profile,  and  is  only  to  be  entitled  to  receive 
certain  sums  out  of  the  father' s  estate,  make  any  difference ; 
and  in  my  opinion  they  do  not.  In  the  first  place,  it  is  quite 
clear  that  they  will  not  at  law  take  away  the  legal  estate, 
which  would  have  been  vested  in  the  son  as  surviving  part- 
ner, in  the  chattels  purchased  during  the  partnership.  The 
deed  could  not  affect  the  lejgal  estate  m  these  future  acquired 
goods,  and  the  only  question  is,  what  is  the  true  effect  of 
this  deed  in  equity  '<    Does  it  mean  to  alter  the  rights  of  the 
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creditors  and  vest  the  entire  assets  in  the  father*  s  represen- 
tative, or  does  it  merely  mean  to  vest  them  in  him  suBiect  to 
the  payment  of  the  debts  ?  It  appears  to  me  that  the  fair 
and  reasonable  construction  of  the  deed,  there  being  nothing 
to  the  contrary  in  its  provisions,  is,  that  it  was  only  intended 
to  vest  them  m  the  father's  representative,  subiect  to  the 
payment  of  the  debts.  It  would,  in  my  opinion,  be  verv  un- 
just to  the  son  if,  on  the  death  of  the  fatner,  the  firm  being 
largely  indebted  as  it  was,  he  was  not  to  be  entitled  to  apply 
the  partnership  assets  in  payment  of  partnership  debts  for 
which  he  was  liable.  There  appears  to  me  to  oe  nothing 
in  the  deed  to  compel  usto  come  to  that  conclusion ;  and  my 
opinion  is  that  the  true  effect  of  the  deed  is  that  it  does  not 
prevent  the  assets,  which  were  the  joint  assets  of  the  two 
when  the  fether  died,  continuing  to  be  joint  assets ;  and  in 
the  event  of  the  son' s  bankruptey,  I  am  of  opinion  that  the 
joint  creditors  are  entitled  to  those  joint  assets.  The  appeal 
will  be  dismissed  with  costs. 

Solicitors :  Messrs.  L  H,  Tyas  <6  Huntington ;  Mr.  W, 
Bristow. 


[Law  Reports,  8  Chancery  Appeals,  1085.] 
L.  J  J.,  June,  26,  26,  27, 28,  30 ;  July  1 ;  Aug.  6,  1873. 

*Gray  V.  Lewis.  ^       [1035 

[1866    G.     178.] 

Parker  v.  Lewis. 

[1870    P.     110.] 

• 

Omipafiy — Suit  by  Shareholder  an  behalf  of  himadf  and  other  shareholderB — Oonirtvanei 
U>  procure  Sdiling  Day — UUra  Viree — Illegal  Agreement — Colorable  Payment — 
Eeioppel — Indemnity, 

The  Laffitte  Company  was  formed  to  purchase  the  basiness  of  C.  Laffitte  A  Co.,  of 
Paris.  The  Paris  hrm  would  not  complete  unless  40,000  shares  were  taken.  To 
satisfy  them  the  International  Company,  which  was  promoting  the  Laffitte  Company, 
guaranteed  a  subscription  for  40,000  shares,  and  applied  to  the  National  Bank  to  dis- 
count their  promissory  notes  for  £200,000,  which  the  bank  agreed  to  do  upon  the 
guarantee  of  the  Laffitte  Company,  which  was  signed  by  Kitson,  Gautray  and  Bate, 
three  of  the  directors,  and  seifiled  by  the  company,  that,  until  the  notes  were  paid,  the 
Laffitte  Company  would  leaye  in  the  hands  of  the  bank  an  amount  equal  to  the  sum 
remaining  due  on  the  notes,  and  that  if  the  notes  were  not  paid  the  bank  might  pay 
them  out  of  such  amount.  The  £200,000  was  accordingly  carried  to  the  credit  of  the 
International  Company,  who  provided  shareholders  and  paid  the  deposit  and  allot- 
ment money  of  £6  per  share  out  of  the  £200,000,  which  thus  eot  to  the  credit  of  the 
Laffitte  Company  at  the  bank.  The  bank,  in  order  to  enable  the  Laffitte  Company  to 
obtain  a  settling  day  on  the  Stock  Exchange,  gave  a  certificate  that  there  was  £200,000 
standing   to  the   credit  of  that   company.     Afterwards,  the  promissory-notes   not 

7  Eng.  Rep.]  67 
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being  taken  up  at  maturity,  the  National  Bank  paid  them  out  of  the  £200,000.  After 
an  order  had  oeen  made  for  winding  up  the  Laffitte  Company,  a  shareholder  in  that 
company  filed  his  bill  ( Gray  y.  Lewis)  on  behalf  of  himself  and  all  other  the  share- 
holders, except  the  defendants,  against  the  directors  of  the  Laffitte  Company  and 
against  the  National  Bank,  to  recover  the  £200,000  for  the  benefit  of  the  Laffitte  Com- 
pany as  having  been  applied  in  breach  of  trust.  Gautray  was  out  of  the  jurisdiction, 
and  the  plaintiff  entered  an  appearance  for  him,  but  subsequently  dismissed  the  bill  as 
against  him  before  the  hearing.  A  decree  was  made  by  Vice-Chanoellor  Malins 
agfunst  the  bank,  and  Lewis,  Henshaw,  Kitson,  and  Bate,  ioor  of  the  directors  of  the 
Laffitte  Company,  who  were  privy  to  the  whole  of  the  transactions,  for  the  restora- 
tion of  the  £200,000.  The  National  Bank  and  Lewis  and  Henshaw  severally  appealed, 
but  before  the  appeal  came  on  the  National  Bank  compromised  the  suit,  with  the 
sanction  of  the  court  in  the  winding  up  of  the  Laffitte  Company,  Lewis  and  Henshaw 
being  no  parties  to  the  compromise. 

After  this  the  National  Bank,  by  its  public  officer,  filed  a  bill  (Parker  y.  Zewu) 
against  Lewis  and  Henshaw,  who  were  two  of  its  own  directors,  and  McKenna,  its 
1036]  managing  director,  to  compel  them  to  make  good  the  loss  which  *the  bank  had 
sustained  through  the  above  transactions,  and  Yice-Chancellor  Malins  made  a  decree 


Lewis,  Henshaw,  and  McKenna  appealed  against  this  decree,  and  at  the  same 
time  the  appeal  of  Lewis  and  Henshaw  in  Chay  v.  Lewis  was  restored  to  the  paper: 

Held,  in  Gray  v.  Lewis,  that  the  suit  ought  to  have  been  by  the  Laffitte  Company, 
and  thai  a  bill  by  one  shareholder  on  behalf,  <frc.,  could  not  be  sustained. 

Whether  a  decree  could  be  made  against  the  other  defendants  after  the  dismissal  of 
the  bill  against  Gautray,  qwxre. 

Held,  further,  that  the  remedy,  supposing  the  Laffitte  Company  to  have  a  right  U> 
the  £200,000,  would  have  been  at  law  by  an  ac^tion  against  the  bank,  for  that  the 
guarantee  was  ultra  vires,  and  known  to  the  bank  to  be  so,  and  was  therefore  no 
answer  to  the  demand  of  the  Laffitte  Company  for  the  sum  which  had  stood  to  their 
credit : 

Held,  further,  that  the  £200,000  never  belonged  to  the  Laffitte  Company  at  all,  for 
that  the  whole  transaction  was  an  illegal  and  fraudulent  scheme,  out  of  which  no 
rights  could  arue  as  between  the  parties  to  it: 

Held,  therefore,  that  the  bill  in  Gray  y.  Lewis  must  be  dismissed  as  against  Lewis 
and  Henshaw,  and  without  costs,  they  not  asking  for  costs ;  and,  semble,  if  they  had 
asked  for  costs,  they  would  not  have  oeen  given. 

Held,  in  Parker  v.  Lewis,  that  if  the  decree  in  Gray  v.  Levfis  had  been  upheld,  that 
in  Parker  v.  Lewis  would  have  been  upheld  also;  but  that,  although  where  A.  con- 
tracts to  indemnify  B.  against  a  claim,  and  a  judgment  Is  obtained  against  B.  in  an 
action  bona  fide  defended  by  him,  and  he  pays  the  demand,  A.  cannot  be  heard  to 
contend  that  the  judgment  was  erroneous,  the  case  is  otherwise  where  there  is  no 
contract  to  indemnify,  but  only  a  claim  to  indemnity  founded  on  a  breach  of  trust ; 
and  that  the  defendants  were  not  estopped  from  saying  that  the  National  Bank  had 
incurred  no  liability  to  pay  anything  to  the  Laffiite  Company;  and  that  as  in  the 
judgment  of  the  Court  of  Appeal  the  National  Bank  had  not  incurred  an^  such  lia- 
bility, the  bill  must  be  dismissed,  but  without  cost»,  on  account  of  the  objectionable 
nature  of  the  transaction. 

These  suits  both  came  before  the  court  on  appeal  from 
decisions  of  Vice-Chancellor  Malins,  and  were  so  closely  con- 
nected that  it  is  thought  most  convenient  to  report  them 
together.  The  suit  of  Gray  v.  Lewis  was  instituted  on 
behalf  of  the  shareholders  of  Charles  Laffitte  &  Co.,  Limited, 
to  make  the  National  Bank  resp'onsible  f  or  a  sum  of  £230,000 
alleged  to  have  belonged  to  C.  Laffitte  &  Co.,  Limited,  and 
to  have  been  improperly  dealt  with  by  the  National  Bank. 
The  suit  of  Parker  v.  Lewis  was  a  suit  on  behalf  of  the 
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National  Bank  against  three  of  its  own  officers,  to  compel 
them  to  make  good  the  loss  which  the  bank  had  sustained 
through  the  above  claim  of  C.  Laffitte  &  Co.,  Limited. 

*The  company  of  Charles  Laffitte  &  Co.,  Limited,  [1037 
was  registered  under  the  Companies  Act,  1862,  on  the  8th  of 
December,  1865.  The  objects  of  the  company,  as  stated  in  its 
prospectus  arid  afterwards  in  the  articles  of  association,  were 
''to  extend  the  business  of  Charles  Laffitte  &  Co.,  of  Paris, 
to  this  country  and  elsewhere,  by  converting  it  into  a  joint 
stock  undertaking  on  the  principle  of  limited  liability. ' '  The 
capital  of  the  company  was  to  consist  of  three  nullions  of 
money,  in  150,000  snares  of  £20  each,  of  which  £1  was  to  be 
paid  as  deposit  and  £4  on  allotment.  The  prospectus  stated 
that  an  arrangement  had  been  concluded  with  Messrs.  Charles 
Laffitte  &  Co.,  of  Paris,  for  the  purchase  of  the  good  will  of 
their  business  for  the  sum  of  £150,000,  and  that  two-thirds 
of  the  purchase  money  was  to  be  taken  in  shares,  on  which 
£10  per  share  would  oe  cred.ited  as  paid  up.  The  prospec- 
tus men  stated  that  negotiations  were  pendmg  for  incorpora- 
ting with  the  company  other  banking  and  financial  and ' 
commercial  establishments,  for  the  purpose  of  extending  the 
sphere  of  its  operations,  and  of  affording  to  such  establish- 
ments the  opportunity  of  consolidating  their  businesses  and 
of  reducing  the  existing  liability  of  their  shareholders.  The 
memorandum  of  association  defined  the  objects  of  the  com- 
pany to  the  same  effect,  and  the  4th  clause  of  the  articles  of 
association  provided  that  the  directors  might  commence  and 
carry  on  the  business  and  operations  of  the  company,  or  any 
department  thereof,  on  or  at  any  time  after  the  registration 
of  the  company,  notwithstanding  that  the  whole  of  the  shares 
might  jiot  nave  been  subscribed  for  or  allotted.  The  first 
directors  of  the  company  were  to  be  Mr.  Charles  Laffitte, 
who  was  to  be  also  the  first  president,  Mr.  John  Ennis  (^now 
Sir  John  Ennis),  Sir  John  (rray,  M.P.,  M.  Frangois  Pierre 
Bayvet,  Mr.  Harvey  Lewis,  M.P.,  Mr.  Frazer  Bradshaw 
Henshaw,  Mr.  Leon  Charles  Grimoult,  Mr.  G-eorge  Payne 
Kitson,  Mr.  Henri  Bourlon,  Mr.  G-eorge  Bate,  and  M.  Amed^e 
Gautray  ;  with  power  to  appoint  any  further  number. 

It  was  further  provided,  by  the  90th  section,  that  the 
directors  might  invest  any  part  of  the  moneys  of  the  com- 
pany in  the  purchase  or  acquisition  of  shares  in  any  other 
company  or  corporation,  or  in  the  purchase  or  acquisition 
of  the  assets  or  business  of  any  such  company  or  corpora- 
tion, or  of  any  private  person  or  firm,  and  might  enter  into, 
make,  and  carry  out  on  behalf  of  the  ^company,  any  [1038 
deed,  contract,  or  agreement  in  relation  thereto ;  but  that 
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the  company  should  in  no  case  purchase  any  of  its  own 
shares. 

One  of  the  establishments  alluded  to  in  the  prospectus,  for 
the  incorporation  of  which  with  this  company  negotiations 
were  pending  when  the  prospectus  was  issued,  was  the  Otto- 
man Financial  Association,  of  which  Kitson  was  the  chairmaa. 
and  the  defendants  Lewis  and  Henshaw  were  directors,  and 
before  the  incorporation  of  Charles  LaflBitte  &  Co.,  Limited, 
preliminary  arrangements  had  been  made  between  the  pro- 
moters of  that  company  and  the  Ottoman  Company  to  the 
effect  that  the  Ottoman  Conapany  should  take  35,000  shares 
in  Charles  Laffitte  &  Co.,  Limited,  and  hand  over  all  the 
assets  in  payment  of  such  shares,  and  then  go  into  liqui- 
dation. 

The  principal  promoters  of  Charles  Laffitte  &  Co. ,  Limited, 
were  Charles  Laffitte,  Kitson,  Lewis,  Henshaw,  Bate,  and 
Gautray.  Laffitte,  however,  would  not  agree  to  sell  his 
business  to  the  projected  company  until  he  was  assured  that 
40,000  shares  in  the  company  would  be  subscribed  for  and 
taken  in  London.  It  was  arranged  that  Charles  Laffitte  & 
Co.,  Limited,  should  be  bought  out  in  or  about  December, 
1866,  but  it  was  found  that  no  assets  of  the  Ottoman  Com- 
pany would  be  forthcoming  to  enable  them  to  take  35,000 
shares,  as  proposed.  The  Ottoman  Company  thereupon 
applied  for  assistance  to  another  company  called  the  Liter- 
national  Contract  Company,  Limited,  of  which  BLitson  was 
chairman ;  and  on  the  6th  of  December,  1866,  a  letter  was 
addressed  by  the  International  Contract  Company  to  Messrs. 
Laffitte  &  Co.,  of  Paris,  in  the  following  terms : 

"  Gentlemen, — We  hereby  guarantee  the  subscription  of 
40,000  shares  to  Charles  Laffitte  &  Co.,  Limited,  as  proposed 
to  be  established  in  conformity  with  the  annexed  prospec- 
tus ;  and  we  further  guarantee  the  payment  of  £5  per  share 
on  the  said  40,000  shares  at  the  National  Bank  to  tne  credit 
of  the  proposed  new  company.  The  payments  to  be  made 
in  installments  of  £1  per  share  on  application,  and  £4  per 
share  within  fourteen  days  after  the  allotment." 

The  International  Contract  Company,  in  their  turn  took  a 
1039]  ^guarantee  from  the  Ottoman  Company  to  secure  a 
subscription  for  35,000  of  the  40,000  shares,  which  was  in 
these  terms : 

^'In  consideration  of  your  mediation  in  negotiating  an 
amalgamation  between  this  company  and  the  proposea  new 
company,  Charles  Laffitte  &  Co.,  Limited,  and  also  in  con- 
sideration of  your  providing  this  company  with  a  credit  with 
the  National  BanK  to  make  the  necessary  payments,  we 
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hereby  guarantee  the  subscription  of  35,000  shares,  and  to 
pay  thereon  £1  per  share  upon  application,  and  to  pay  £4 
per  share  within  fourteen  days  alter  the  allotment.  We 
engage  to  repay  the  advance  from  the  proceeds  of  the  call 
now  due  and  from  the  first  available  assets  of  the  company, 
and  to  leave  the  shares  so  purchased  on  deposit  with  trustees 
for  the  due  security  of  the  same." 

In  order  to  satisfy  the  requirements  of  Mr.  LaflBitte,  and  to 
place  Charles  Laffitte  &  Co.,  Limited,  in  a  position  to  require 
a  settling  day  on  the  Stock  Exchange,  without  which  the 
shares  oi  the  company  would  be  unmarketable,  it  was  neces- 
sary to  make  it  appear  that  40,000  shares  had  been  subscribed 
for,  and  it  was  arranged  that  the  National  Bank  should  be 
one  of  the  bankers  of  the  new  company,  Charles  Laffitte  &  Co., 
Limited,  that  the  bank  should  discount  the  promissory  notes 
of  the  International  Contract  Corporation,  for  £200,000,  and 
that  Charles  Laffitte  &  Co.,  Limited,  should  secure  the  pay- 
ment of  such  notes  by  agreeing  not  to  withdraw  the  money 
which  should  be  paid  by  the  International  Contract  Com- 
pany or  their  nominees  for  the  40,000  shares  until  the  noteg 
were  duly  taken  up. 

Lewis  and  Henshaw  were  directors  of  Charles  Laffitte 
&  Co.,  Limited,  of  the  Ottoman  Company,  and  of  the  National 
Bank ;  but  were  not  connected  vsdtn  the  International  Com- 
pany. Sir  Joseph  McKenna  was  managing  director  of  the 
National  Bank,  with  a  large  salary,  but  was  not  connected 
with  either  of  the  other  companies. 

On  the  8th  of  December,  1865,  on  which  day  Charles 
Laffitte  &  Co.,  Limited,  was  registered,  the  following  letter 
was  written  on  behalf  of  that  company  to  the  National  Bank, 
in  pursuance  of  a  resolution  passed  at  a  meeting  at  which 
Kitson,  Lewis,  Grautray,  Bate,  and  Henshaw  were  present : 

"Charles  Laffitte  &  Co.  hereby  request  that  you  will  be 

food  *enough  to  discount  the  promissory  notes  of  the  [1040 
nternational  Contract  Company  to  an  amount  of  £200,000. 
The  makers  thereof  have  undertaken,  if  requested  by  us  so 
to  do,  to  apply  for  shares  in  this  company,  Charles  Laffitte 
&  Co.,  Limited,  and  to  apply  the  proceeds  of  the  notes  for 
that  purpose,  and  on  behalf  of  parties  who  will  take  up  the 
said  shares;  and  Laffitte  &  Co.,  Limited,  hereby  undertake 
that,  until  the  amount  of  the  said  notes  are  replaced  to  you, 
there  shall  stand  to  the  credit  of  Laffitte  &  Co.,  Limited,  an 
amount  equal  to  the  sum  which  may  remain  unpaid  on  the 
said  notes  ;  and  if  such  notes  be  not  paid  at  maturity,  you 
shall  be  at  liberty  to  pay  same  out  of  the  balance  which 
shall  so  stand  to  the  credit  of  Laffitte  &  Co.,  Limited,  with- 
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out  any  further  order  or  authority,  and  to  cancel  the  notes 
dated  the  8  th  of  December,  1865.'^' 

This  letter  was  signed  by  Kitson,  as  chairman,  and  Gau- 
tray  and  Bates  as  directors ;  sealed  on  behalf  of  the  com- 
pany, and  countersigned  by  the  secretary. 

Upon  the  delivery  of  this  letter  a  resolution  was  passed  by 
a  meeting  of  directors  of  the  National  Bank,  at  which  Lewis, 
Henshaw,  McKenna,  and  others  were  present,  authorizing 
their  committee  of  management  to  discount  notes  of  the  Inter- 
national Company  to  an  amount  not  exceeding  £200,000. 
The  bank  accordingly  discounted  promissory  notes  of  the 
International  Company  for  sums  amounting  to  £200,000,  and 
placed  that  amount,  less  the  discount,  to  the  credit  of  that 
company. 

On  the  9th  of  December  the  prospectus  was  issued,  which 
stated  that  25,000  shares  had  been  privately  subscribed  for. 
The  International  Contract  Company  and  its  nominees 
applied  for  the  40,000  shares,  and  tne  deposits,  and  the  allot- 
ment moneys  upon  them  were  paid  by  means  of  the  money 
oj^tained  by  the  discounting  of  the  notes,  which  moneys, 
however,  were  drawn  out  in  the  ordinary  way,  by  checks 
passed  through  other  bankers,  and  not  coming  in  by  way  of 

garment  of  deposit  and  allotment  moneys ;  those  payments 
emg  made  in  cash  or  by  checks  on  otner  banks,  fey  this 
circuitous  process  the  £200,000  was  transferred  from  the 
account  of  the  International  Contract  Company  to  the  account 
of  Charles  Laffitte  &  Co.,  Limited,  where  it  was  retained,  in 
1041]  accordance  with  *the  arrangement,  to  meet  the  promis- 
sory notes  of  the  International  Contract  Company  as  they 
from  time  to  time  became  due. 

In  February,  1866,  the  National  Bank  discounted  further 
promissory  notes  of  the  International  Company  to  the 
amount  oi  £30,000,  the  proceeds  of  which  were  dealt  with  in 
the  same  way  as  those  of  the  notes  for  £200,000.  On  this 
occasion  a  letter,  dated  the  5th  of  February,  1866,  similar  to 
that  of  the  8th  of  December,  1866,  was  given  to  the  bank, 
signed  by  Kitson  and'  Bate  and  sealed  with  the  seal  of  the 
company. 

In  the  same  month  of  February,  1866,  C.  LaflBitte  &  Co., 
Limited,  applied  to  the  committee  of  the  Stock  Exchange  for 
a  settling  aay.  In  support  of  such  an  application  certifi- 
cates of  the  number  of  shares  allotted,  and  of  the  amount  of 
the  deposits  received,  were  required.  The  National  Bank 
gave  on  that  occasion  the  following  certificates,  signed  by 
the  sub-manager  of  the  bank : 

''27th  January,  1866.     To  the  committee  of  the  joint  pur- 
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poses  of  the  Stock  Exchange.  We  hereby  certify  that  ap- 
plication has  been  made  for  79,622  shares  in  Charles  Laffitte 
&  Co. ,  Limited,  and  the  deposit  of  £1  per  share,  amounting 
to  £79,522,  lias  been  paid  thereon." 

''  12th  February,  1866.  I  hereby  certify  that  the  balance 
standing  to  the  credit  of  Charles  Laffitte  &  Co.,  Limited, 
amounts  to  £237,550  4s.  Bd.'' 

At  the  time  when  the  latter  of  these  certificates  was  given 
the  sum  therein  mentioned  was,  in  fact,  standing  to  the 
credit  of  C.  Laffitte  &  Co.,  Limited,  but  no  information  was 
given  to  the  committee  of  the  Stock  Exchange  of  the  lien 
which  the  National  Bank  had  upon  the  fund.  None  of  the 
promissory  notes  had  at  that  time  become  due,  and  when 
they  became  due  they  were  paid  out  of  the  moneys  standing 
to  the  credit  of  Charles  Laffitte  &  Co.,  Limited,  with  the 
National  Bank,  none  of  them  having  been  taken  up  by  the 
International  Contract  Company. 

On  the  3d  of  November,  1866,  an  order  was  made  for 
winding  up  C.  Laffitte  &  Co.,  Limited,  which  had  never 
acquired  the  business  of  C.  Laffitte  &  Co.,  of  Paris.  An 
order  had  been  made  on  the  9th  of  July,  1866,  for  winding 
up  the  International  Contract  Company,  *and  in  the  [1(M:2 
course  of  the  same  year  an  order  was  also  made  for  winding 
up  the  Ottoman  Company. 

On  the  27th  of  November,  1866,  a  bill  was  filed  by  George- 
Gray  on  behalf  of  himself  and  all  other  the  shareholders  in 
Charles  Laffitte  &  Co.,  Limited,  against  Lewis,  Henshaw,  and 
the  other  directors,  and  against  the  ^company,  its  official 
liquidator,  and  the  public  registered  officer  of  the  National 
Bank,  praying  that  it  might  be  declared  that  the  directors 
of  C.  Laffitte  &  Co.,  Limited,  had  no  power  to  bind  the 
shareholders  by  the  agreements  contained  in  the  letters  of 
the  8th  of  December,  1865,  and  the  6th  of  February,  1866 ; 
and  that  it  might  be  declared  that  it  was  a  breach  of  trust 
on  the  part  of  the  directors,  and  also  on  the  part  of  the  Na- 
tional fiank,  to  apply  the  assets  of  the  company  in  payment 
of  the  debts  of  tne  International  Contract  Company ;  that 
the  National  Bank  and  the  directors  of  Charles  Laffitte  & 
Co.,  Limited,  might  be  declared  liable  to  make  good  to  the 
shareholders  of  that  company,  with  interest,  the  loss  sus- 
tained by  them  in  consequence  of  such  breach  of  trust,  and 
for  relief  consequent  on  such  declarations.  Gautray,  -who 
was  one  of  the  defendants,  was  out  of  the  jurisdiction,  and 
the  plaintiff  entered  an  appearance  for  him,  but  on  the  6th 
of  December,  1867,  dismissed  the  bill  as  against  him. 
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On  the  17th  of  February,  1869,  Vice-Chancellor  Malins  (') 
made  a  decree  declaring  that  the  directors  of  C.  Laffitte  & 
Co.,  Limited,  had  no  power  to  bind  the  company  by  the 
letters  of  the  8th  of  December,  1865,  and  the  5th  of  Feb- 
ruary, 1866 ;  and  that  it  was  a  breach  of  trust  on  the  part 
of  the  directors  to  apply  the  moneys  standing  to  the  credit 
of  the  company  with  the  National  Bank  in  payment  of  the 
promissory  notes  of  the  International  Contract  Company ; 
and  that  the  National  Bank  having  taken  part  in  so  apply- 
ing those  moneys,  was  liable  to  replace  them  with  interest ; 
and  that  Lewis,  Henshaw,  Kitson,  and  Bate  were  also  per- 
sonally liable  to  make  good,  with  interest,  the  moneys  ap- 
plied m  payment  of  the  notes  referred  to  by  the  letter  of  the 
8th  of  December,  1866 ;  and  that  Kitson  and  Bate  were  liable 
to  make  good,  with  interest,  the  moneys  applied  inpayment 
of  the  notes  referred  to  in  the  letter  of  the  6th  of  February, 
1866.  An  account  was  directed  of  the  moneys  standing  to  the 
1043]  credit  of  the  company  at  the  National  *Bank,  which 
were  applied  in  payment  of  the  promissory  notes  mentioned  in 
the  letter  of  the  8th  of  December,  1866,  and  a  like  account 
of  moneys  applied  in  payment  of  the  notes  mentioned  in  the 
other  letter,  and  it  was  ordered  that  what  should  be  found 
due  on  the  first  account  should  be  paid  by  the  National 
Bank  and  Lewis,  Henshaw,  Kitson,  and  Bate,  into  court  to 
•  the  credit  of  the  cause,  and  that  what  should  be  found  due 
on  the  second  account  should  be  paid  into  court  by  the  Na- 
tional Bank  and  Kitson  and  Bate,  and  it  was  ordered  that  the 
National  Bank  and  tlje  defendants  Lewis,  Henshaw,  Kitson, 
and  Bate,  should  pay  the  plaintiff's  costs. 

Lewis  and  Hensnaw  and  the  National  Bank  presented  pe- 
titions of  appeal  against  this  decree,  which  were  set  down, 
but  on  the  14th  of  June,  1869,  an  agreement  was  entered  into 
between  the  plaintiff  Gray,  of  the  first  part,  the  official 
liquidator,  of  the  second  part,  and  Parker,  the  public  officer 
of  the  National  Bank,  of  the  third  part,  for  a  compromise 
of  the  suit,  upon  terms  the  short  enect  of  which  was  that 
the  National  Bank  should  pay  all  the  debts  of  Charles  Laf- 
fitte &  Co.,  Limited/ and  the  plaintiff's  costs  as  between 
solicitor  and  client  in  Oray  y.  ijewls.  This  agreement  was 
confirmed  by  an  order  made  in  the  winding  up  of  C.  Laffitte 
&  Co.  Neither  of  the  defendants  Lewis  and  Henshaw  was  a 
party  to  the  compromise. 

It  was  alleged  that  the  National  Bank,  under  this  compro- 
mise, paid  sums  amounting  to  about  £64,000,  and  remained 
liable  to  pay  further  large  sums  thereunder.     Lewis,  Hen- 

0)  Law  Rep.,  8  £q.,  626. 
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shaw,  and  McKenna  had  retired  from  being  directors  of  the 
bank. 

In  this  state  of  things  the  bill  in  ParJcer  v.  Lewis  was  filed 
by  Parker,  as  registered  public  officer  of  the  National  Bank 
against  Lewis,  McKenna,  and  Henshaw.  The  bill,  by  par. 
13,  alleged  that  before  Lewis  and  Henshaw  agreed  to  become 
directors  of  Charles  Laffitte  &  Co.,  Limited,  they  stipulated 
that  out  of  a  sum  of  £25,000  which  the  International  Con- 
tract Company  was  to  receive  for  promoting  the  new  com- 
pany, each  of  them  should  receive  £6,000  either  in  cash  or 
shares,  and  that  this  sunvwas  promised  to  each  of  them  upon 
the  understanding  and  promise  by  them  that  they  would 
warmly  support  the  new  company  at  the  board  of  the  Na- 
tional Bank,  and  that  at  a  later  period  a  like  sum  in  cash  or 
shares  was  ^promised  to  McKenna  on  a  similar  un-  [1044 
derstanding  and  promise  on  his  part.  The  bill  (par.  71) 
charged  that  the  above  transactions  in  which  the  defendants 
engaged  the  National  Bank  were  not  within  the  legitimate 
scope  of  the  business  of  the  bank  or  within  the  powers  of 
the  directors ;  and  that  Lewis  and  Henshaw  used  their  in- 
fluence and  power  as  directors  of  the.bank  for  the  improper 
purpose  of  advancing  their  own  interests  as  directors  and 
shareholders  in  the  Ottoman  Association  and  Charles  Laf- 
fitte &  Co. ,  Limited ;  and  that  McKenna  knew  such  to  be 
the  case,  and  aided  Lewis  and  Henshaw  in  their  schemes ; 
and  that,  under  the  circumstances  aforesaid,  the  employ- 
ment by  the  defendants  of  the  moneys  of  the  bank  in  the 
above  transactions  was  a  breach  of  trust,  and  that  the  de- 
fendants were  liable  to  make  good  to  the  bank  the  whole 
of  the  moneys  so  misa;pplied ;  but  that  the  bank  was  willing 
to  give  them  the  benefit  of  the  compromise.  And  the  biU 
prayed  for  a  declaration  that  the  defendants  were  liable  to 
repay  to  the  bank,  with  interest,  all  moneys  which  the  bank 
had  been  or  might  be  compelled  to  pay,  or  had  lost  or  might 
lose,  by  reason  of  the  above  transactions ;  and  for  an  ac- 
count and  payment  accordingly. 

The  defendants^  by  their-  answers,  fully  and  explicitly 
denied  the  allegations  of  par.  13,  andnhe  evidence  in  no  way 
supported  those  allegations. 

\^ce-Chancellor  Malins  made  a  decree  according  to  the 
prayer  of  the  bill,  and  the  defendants  Lewis  and  Henshaw, 
and  the  defendant  McKenna,  severally  appealed  from  it. 

Lewis  and  Henshaw  also,  by  leave  of  the  court,  gave 
notice  of  motion  to  restore  to  the  paper  their  appeal  from 
the  decree  in  Oray  v.  Lewis,  which  appeal  hadf  been  set 
7  Eng.  Rep.]  68 
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down  on  tlie  29  th  of  April,  1869,  but  owing  to  the  compro- 
mise of  that  suit  had  not  been  prosecuted. 


Parker  v.  Lewis. 

June  26,  26,  27.  28,  80;  July  1. 

Mr.  Fry^  Q.C.,  Mr.  Henry  Jaraes^  Q.C.,  and  Mr.  Davey^ 
for  Lewis  and  Henshaw,  in  support  of  this  appeal :  The  dis- 
counting promissory  notes  without  taking  any  security  was 
clearly  within  thepowers  of  the  directors  of  the  National 
1045 J  *Bank.  The  Intemational^Contract  Company  was 
at  that  time  in  good  credit,  and  the  directors  of  the 
National  Bank  might  well  think  they'  were  doing  a  good 
thing  for  the  bank  in  entering  into  this  transaction.  If  the 
discounting  by  itself  was  intra  vireSy  the  taking  a  guarantee 
by  way  of  security  from  a  company  which  had  no  power  to 
give  it  cannot  make  the  whole  transaction  uUrd  vires. 
Nothing,  then,  is  shown  against  these  defendants  but  an 
error  or  judgment,  the  case  of  fraud  in  paragraph  13  being 
wholly  unsupported  by  evidence.  Now,  an  error  of  judg- 
ment in  managing  mercantile  affairs  cannot  make  a  director 
personally  liable :  Overend^  Gurney^  &  Co.  v.  Oibbi^) ;  Twr- 
quand  v.  Mar  shall  (^).  The  evidence  does  not  show  that 
these  defendants  were  parties  to  the  giving  the  certificate  by 
the  National  Bank,  and  we  say,  therefore,  that  even  sup- 
posing the  decision  in  Gray  v.  Lewis  (")  as  against  the  Na- 
tional Bank  to  be  correct,  the  appellants  are  not  liable. 
But  we  contest  the  decision  in  Gray  v.  Lewis^  for  we  con- 
tend that  the  £230,000  never  became  the  money  of  C.  Laf- 
fitte  &  Co.  The  Court  of  Exchequer  in  British  and  Ameri- 
can  Telegraph  Company  v.  Albion  Bank  (*)  evidently  felt 
itself  unable  to  follow  the  decision  in  Gh'ay  v.  Lewis^  the 
distinctions  drawn  not  being  substantial.  The  decision 
adopts  the  transaction  up  to  a  certain  point  and  repudiates 
the  rest,  whereas  it  must  either  be  accepted  as  a  whole  or 
rejected  as  a  whole.  If  any  persons  were  misled  into  tak- 
ing shares  in  C.  Laffitte  &  Co.  by  the  representation  of  the 
National  Bank  that  that  company  had  this  sum  of  £230,000 
standing  to  its  credit,  each  of  such  persons  may  have  a 
remedy  against  the  National  Bank,  but  the  company  qiid 
companv  lias  no  claim  ;  it  cannot  allege  that  it  was  misled. 
It  therefore  had  no  such  right  against  the  bank  as  it  claimed 
in  Gray  v.  Lewis^  and  the  bank  cannot  have  a  remedy 
against  us,  because  it  has  submitted  to  a  claim  which  was 

(»)  Lftw  Rep.,  6  H.  L.,  480,  486,  501.  («)  Law  Rep.,  8  Eq.,  526. 

O  Ibid., 4  Ch.,  376,  386.  C)  .Ibid.,  7  Ex.,  119. 
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not  well  founded.  These  defendants  could  not  prudently 
have  ]prosecuted  their  appeal  in  Qray  v.  Lewis^  for,  as  the 
plaintiff's  demand  had  been  satisfied  bv  the  bank,  the  only 
question  left  for  them  to  argue  was  tnat  the  bill  ought  to 
nave  been  dismissed  with  costs  as  against  them,  and  no  pru- 
dent person  would  prosecute  an  appeal  in  such  a  *suit  [104:6 
for  the  purpose  of  arguing  that  question.  If,  however,  that 
decree  is  in  our  waj,  we  ask  leave  to  prosecute  our  appeal 
against  it.  This  suit,  we  submit,  is  wrongly  constituted,  there 
being  nothing  to  distinguish  the  defendants  from  the  other 
directors  of  tne  National  Bank  who  are  not  made  parties,  ex- 
cept the  charges  of  personal  fraud,  which  are  denied  and 
not  proved. 

Mr.  Glasse^  Q.C.,  Sir  J.  B.  KarslaJce^  Q.C.,  and  Mr. 
Everitty  for  the  appeal  of  McKenna:  There  is  no  case 
against  Sir  Joseph  McKerina  but  a  case  which  might  be 
made  against  all  the  directors  of  the  National  Bank.  It  is 
not  shown  that  he  had  anything  to  do  with  the  certificate 
given  by  the  bank  as  to  the  funds  standing  to  the  credit  of 
C.  Laffitte  &  Co.,  Limited,  which  was  given  as  a  matter  of 
form.  The  funds  were  there,  and  it  was  not  the  ordinary 
course  of  business  to  enter  in  the  books  any  notice  of  the 

guarantee.  The  discounting  the  notes  of  the  International 
ontrapt  Company  was  an  ordinary  matter  of  business  had 
it  not  been  for  the  guarantee  by  C.  Laffitte  &  Co.,  Liinited, 
and  the  taking  that  guarantee  cannot  make  the  whole  trans- 
action ultra  vires.  The  International  Contract  Company 
was  believed  to  be  solvent.  Sir  J,  McKenna  was  connected 
with  the  bank  only,  and  had  no  motive  for  doing  anything 
but  what  he  considered  likely  to  serve  its  interests.  It  is  not 
brought  home  to  him  that  he  knew  that  the  money  arising 
from  the  discount  of  the  notes  was  to  be  applied  in  subscrib- 
ing for  shares  in  C.  Laffitte  &  Co.,  nor  is  he  shown  to  have 
had  any  further  knowledge  of  the  transaction  than  all  the 
other  directors  had.  Then,  again,  Sir  J.  McKenna  is  not 
bound  by  the  decision  in  Gray  v.  Lewis,  to  which  he  was 
no  ]party,  and  that  decision,  we  submit,  is  erroneous.  If  the 
certificate  was  a  fraud,  the  only  persons  who  could  sue 
would  be  those  defrauded  by  it,  i.  e.,  those  who  took  shares 
on  the  faith  of  it,  and  they  could  not  sue  together :  Jones  v. 
Oarcia  del  Rio  (') ;  CrosJcey  v.  Bank  of  Wales  ('^.  The 
bill  in  the  present  case  is  founded  on  fraud  whicn  is  not 
proved,  and  the  suit,  therefore,  cannot  be  supported  on 
any  other   ground :    Hickson  v.   LoTnbard  (').      Then  the 

0)  T.  <&  R.,  297.  C)  4  Giff.,  314.  {»)  Law  Rep.,  1  H.  L.,  82.  * 
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1047]  *suit  is  defective  as  to  parties  :  Perry  v.  Knott  (*) ; 
Lenaghan  v.  Smith  (") ;  Fowler  v.  ReynaJ,  (') ;  Deoaynes  v. 
Robinson  (*). 

[The  Lord  Justice  James  referred  to  FusseU  v.  EIr 
win  {').'] 

Then,  as  to  the  certificate  being  a  fraud  on  the  public, 
that  gives  no  right  except  to  members  of  the  pubhc  who 
were  deceived  by  it,  and  no  claim  on  that  ground  has  been 
made  by  any  of  them. 

The  Solicitor-General  (Sir  O.  JesseZ),  Mr.  Cotton,  Q.C., 
and  Mr.  Gfraham  Hastings,  for  the  plaintiJff :  Our  case  is 
that  certain  directors  of  the  bank  employed  the  funds  of  the 
bank  in  starting  a  new  company.  Tnis  is  a  misapplication 
of  trust  funds  for  which  they  are  personally  liable  as  trus- 
tees: Imperial  Mercantile  Credit  Association  v.  Cole- 
man (•) ;  Joint  Stock  DiscouTit  Company  v.  Brown  (') ;  Land 
Credit  Company  of  Ireland  v.  Lord  Permoy  (•);  In  re  Lon- 
don, Hamburgh,  and  Continental  BanJc(^).  This  was  not 
an  ordinary  banking  transaction,  but  a  proceeding  which 
was  ultra  vires,  and  the  directors  are  jointly  and  severally 
liable.  Then  as  to  the  effect  of  Oray  v.  Lewis  ("),  we  con- 
tend that  it  is  conclusive.  A.  is  bound  to  indemnifv  B. 
against  a  claim  ;  the  claim  is  brought ;  B.  contests  it  oona 
fide,  bnt  a  judgment  is  obtained  against  him,  and  he  pays. 
A.  must  indemnify  B.,  and  cannot  be  heard  to  say  that  the 
judgment  was  wrong.  B.  was  not  bound  to  appeal.  The 
case  would  be  different  if  A.  said  to  B. ,  "  Do  not  pay,  I  will 
take  the  risk  of  an  appeal."  So  here  the  case  would  be 
different  if  the  appellants  had  given  notice  to  the  bank  not 
to  compromise  ;  out  they  knew  of  the  compromise,  and  did 
not  object  to  it:  Duffield  v.  Scott i^^)-,  Jones  v.  Wil- 
liams {  ) ;  Smith  V.  Compton  ('*) ;  Lampleigh  v.  Braith- 
waite  ('*).  But  apart  from  the  judgment,  we  contend  that 
the  National  Bank  were  liable,  as  declared  in  Oray  v. 
Lewis. 

[The  Lord  Justice  James  referred  to  the  question  as  to 

farties.] 
048]    *The  suit  is  perfectly  constituted  as  to  that :  Perry 

0)  6  Bcav.,  298.  («)  Law  Rep.,  8  Eq.,  7. 

(«)  2  Ph..  301.  (»)  Ibid.,  6  Ch.,  444. 

(»)  2  De  G.  A  Sm.,  749.  ('«)  Ibid.,  8  Eq.,  626. 

{*)  24  Beav.,  86.  (")  3  T.  R.,  874. 

(5)  7  Hare,  29.  (")  7  M.  A  W.,  498. 
(•)  Law  Rep.,  6  Ch.,  6C8,  571;  Ibid.,  6        0»)  3  B.  A  Ad.,  407. 

H.  L.,  189.  ('*)  1  Sm.  L.  C,  4th  ed.,  p.  118. 
C)  Aid.,  8  Eq.,  881. 
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V.  Knott  (*) ;  Kellaway  v.  Johnson  (') ;  AUorney-OenerjiL  v. 
Corporation  of  Leicester  (') ;  Attorney-Oeaeral  v.  Pear- 
son (*) ;  The  decision  in  Fussell  v.  Blwin  (*)  goes  on  the  fact 
of  the  trustee  having  originally  been  made  a  partv.  Perry 
V.  Knott  was  disapproved  of  in  LenagJian  v.  Smith {^)oTi 
another  point,  but  not  on  this.  Attorney -Oeneral  v.  Wil- 
son (')  is  clear  as  to  its  not  being  necessary  to  have  all  the 
trustees  here.  The  object  of  the  order  was  to  enable  a  plain- 
tiff to  sue  some  of  the  parties  jointly  and  severally  liable, 
leaving  them  to  get  contribution  as  they  can. 

[The  LoBD  Justice  James.  I  think  that  a  suit  may  pro- 
ceed in  that  form,  but  that  if  the  court  sees  that  it  is  neces- 
sary for  the  purposes  of  justice  that  the  other  parties  liable 
should  be  before  the  court,  it  will  require  them  to  be  brought 
here.  ] 

The  present  three  defendants  are  properly  selected.  Lewis 
and  Henshaw  were  the  only  directors  who  were  also  direc- 
tors of  C.  Laffitte  &  Co.,  and  McKenna  was  managing  direc- 
tor with  a  large  salary.  As  to  the  bill  being  founded  on 
fraud,  the  test  is  neatly  put  in  London  Chartered  Bank  of 
Australia  v.  Lempriere  ( ).  If,  striking  out  the  charges  of 
fraud,  there  is  still  sufficient  equity '  alleged  and  proved, 
and  the  fraud  is  alleged  only  as  a  subsidiary  answer 
to  a  counter  case,  it  is  a  matter  only  affecting  costs,  and 
the  suit  does  not  fail  though  the  charges  of  fiaud  be  not 
established. 

Mr.  Fry^  in  reply,  on  the  appeal  of  Lewis  and  Henshaw. 

Mr.  Glasse^  in  reply,  on  McKenna' s  appeaL 

After  the  conclusion  of  the  argument,  the  motion  to  re- 
store the  appeal  in  Orav  v.  Lewis  was  heard,  and  their 
lordships  made  an  order  for  restoring  it,  and  reserved  judg- 
ment in  Parker  v.  Lewis  till  the  appeal  in  Oray  v.  Lewis 
had  been  heard. 

*Geay  v.  Lewis.  [1049 

July  16,  17.  The  appeal  in  Gray  v.  Lewis  now  came  on 
to  be  heard. 

Mr.  Fry^  Q.C.,  Mr.  Lindley^  Q.C.,  and  Mr.  Horace  Da- 
vey^  for  the  appellants :  C.  laffitte  &  Co.  could  not  have 
any  claim  agamst  the  National  Bank  for  the  £230,000.  The 
company   cannot   both    approbate   and    reprobate.      The 

(»)  6  Bear.,  293.  O  7  Hare,  29. 

(*)  Ibid,  819.  (•)  2  Ph.,  801. 

(»)  7  BeaT.,  176.  0)  Or.  &  Ph.,  1. 

(*)  2  Coll.,  681.  (*)  Law  Rep.,  4  P.  C,  571 
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moneys,  according  to  the  plaintiflfs'  own  showing,  only  came 
to  the  credit  of  Charles  Laffitte  &  Co.  by  virtue  of  the  ar- 
rangements mentioned  in  the  bill,  and  the  company  can  only 
claim  the  moneys  subject  to  the  terms  of  those  arrange- 
ments, and  therefore  to  the  lien  of  the  National  Bank.  The 
money  really  never  became  the  monejr  of  Charles  Laffitte  & 
Co.  at  all.  The  Court  of  Exchequer  m  British  and  Ameri- 
can Telegraph  Company  v.  Albion  BanJc  (*^  virtually  over- 
ruled the  decision  of  the  vice-chancellor  in  tnis  case.  Gaut- 
ray  was  equally  liable  with  the  other  defendants,  but  the 
plaintiffs  dismissed  their  bill  against  him,  and  therefore  can- 
not have  relief  against  the  other  defendants :  JFTissell  v. 
JElwin  (*) ;  London  Gas  Light  Company  v.  Spottiswoode  (•) ; 
Attorney-OeTieral  v.  Dew  (*).  The  bill  ought  to  have  been 
by  the  company,  not  by  one  shareholder  on  behalf  of  him- 
self and  toe  others :  Foss  v.  Harhottle  (*) ;  Mozley  v. 
Alston  {).  The  case  of  Atwool  v.  Merry  weather  {^\  on 
which  the  vice-chancellor  relied,  turns  on  special  circum- 
stances which  do  not  exist  here.  Leave  ought  to  have  been 
obtained  in  the  winding-up  to  file  the  bill  in  the  name  of  the 
company. 

Mr.  Cotton^  Q.C.,and  Mr.  Oraham  Hastings^  for  the 
plaintiff:  and 

Mr.  Fischer^  Q.C.,  and  Mr.  Armstrong ^  for  the  liquida- 
tors of  C.  Laffitte  &  Co. :  The  bank  was  answerable  for  this 
sum  on  the  principle  of  Wilson  v.  Moore  (') ;  Hardy  v. 
1050]  Metropolitan  Land  and  Finance  Company  ('}.  *As 
to  the  dismissal  of  the  bill  against  Gautray,  nothing  has 
been  done  to  release  him  ;  a  fresh  bill  could  be  filed  against 
him,  and  it  is  not  alleged  that  the  other  defendants  are 
prejudiced  by  his  absence.  In  Bryson  v.  Warwick  and 
Birmingham  Canal  Company  ('"),  after  a  winding-up  order, 
a  bill  in  the  present  form  was  allowed.  Ernest  v.  Weiss  (") 
also  applies. 

[The  Lord  Justice  James.  Have  you  any  authority 
for  a  suit  in  this  form  in  the  case  of  an  incorporated  com- 
pany ?] 

Clinch  V.  Financial  Corporation  (^^)  is  an  express  au- 
thority in  favor  of  such  a  suit.  The  Court  of  Exche- 
quer considered  the  case  distinguishable  from  that  before 

(>)  Law  Rep.,  1  Ex.,  119.  («)  1  My.  A  K.,  126,  337. 

(')  1  Hare,  29.  (<»)  Law  Rep.,  7  Ch.,  427. 

(*)  14  Beav.,  264.  (><^)  4  D.  M.  A  G.,  711. 

O  3  De  G.  A  Sm.,  488.  (")  2  Dr.  &  Sm.,  661. 

\^)  2  Hare.  461.  (")  Law  Rep.,  5  Eq.,  450;  Ibid.,  4Ch., 

•)  1  Ph.,  790.  117. 

')  Law  Rep.,  5  Eq.,  464,  n. 
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it  in  British  and  American  Telegraph  Company  v.  Albion 
Bank  {'). 
Mr.  Robinson^  for  Sir  John  Gray. 

Sib  W.  M.  James,  L.J.  I  am  of  opinion  that  the  appel- 
lants, Mr.  Lewis  and  Mr.  Henshaw,  are  entitled  to  be  re- 
lieved from  the  decree  which  has  been  pronounced  against 
them  in  the  case  of  Oray  v.  Lewis,  They  are  the  only  per- 
sons who  appear  before  us  as  appellants,  the  other  parties 
against  whom  the  decree  was  made,  including  the  National 
Bank,  being  content  to  remain  as  they  are. 

I  am  of  opinion  that  this  bill  was  demurrable  upon  almost 
every  ground  on  which  a  bill  can  be  demurrable.  I  am  of 
opinion  that  there  is  a  wrong  plaintiff,  that  there  is  a  wrong 
forum,  and  that  there  is  no  cause  of  suit  by  a  right  plaintiff 
in  a  right  forum.  The  bUl  should  not  have  been  filed  by  a 
shareholder  on  behalf  of  himself  and  all  other  the  sharehold- 
ers. It  is  very  important,  in  order  to  avoid  oppressive  liti- 
gation, to  adhere  to  the  rule  laid  down  in  Mozley  v. 
Alston  (*)  and  Foss  v.  Harbottle  {*)  which  cases  have  always 
been  considered  as  settling  the  law  of  this  court,  that  where 
there  is  a  corporate  body  capable  of  filing  a  bill  for  itself  to 
recover  property  either  from  its  directors  or  officers,  or  from 
anv  other  person,  that  corporate  body  is  the  proper  plain- 
tiff, and  the  *only  proper  plaintiff.  One  object  of  m-  [1051 
corpora  tins  bodies  of  this  Kind  was,  in  my  opinion,  to  avoid 
the  multipncity  of  suits  which  mieht  have  arisen  where  one 
shareholder  was  allowed  to  file  a  bill  on  behalf  of  himself 
and  a  great  number  of  other  shareholders.  The  shareholder 
who  first  filed  a  bill  might  dismiss  it,  and  if  he  was  a  poor 
man  the  defendant  would  be  unable  to  obtain  his  costs,  then 
another  shareholder  might  file  a  bill,  and  so  on.  It  was  also 
stated  to  us  in  the  course  of  the  argument  that  even  after 
the  plaintiff  had  dismissed  his  bill  against  a  particular  de- 
fendant a  fresh  bill  might  be  filed  against  the  defendant  so 
dismissed.  Therefore  there  might  be  as  many  bills  as  there 
are  shareholders  multiplied  into  the  number  of  the  defen- 
dants. The  result  would  be  fearful,  and  I  think  the  de- 
fendant has  a  right  to  have  the  case  made  against  him 
by  the  real  body  who  are  entitled  to  complain  of  what  he 
has  done. 

Now  in  this  case  I  am  of  opinion  that  the  only  person — 
if  you  may  call  it  a  person — having  a  right  to  complain  was 
the  incorporated  society  called  Charles  Laffitte  &  Co.  In  its 
corporate  chai*acter  it  was  liable  to  be  sued,  and  was  entitled 

(»)  Law  Rt'p.,  7  Ex.,  119.  («)  1  Ph.,  790. 

(8)  2  Hare,  461. 
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to  sue ;  and  if  the  company  sued  in  its  corporate  character, 
the  defendant  might  allege  a  release  or  a  compromise  by  the 
company  in  its  corporate  character — a  defence  which  would 
not  be  open  in  a  suit  where  a  plaintiff  is  suing  on  behalf  of 
himself  and  other  shareholders.  I  think  it  is  of  the  utmost 
importance  to  maintain  the  rule  laid  down  in  MozUy  v.  Als- 
ton (*)  and  Foss  v.  HarhottU  ('),  to  which,  as  I  understand, 
the  only  exception  is  where  the  corporate  body  has  got  into 
the  hands  of  directors  and  of  the  majority,  wnich  directors 
and  majority  are  using  their  power  for  the  purpose  of  doing 
something  fraudulent  against  the  minority,  who  are  over- 
whelmed oy  thenL  as  in  Atwool  v.  Merryweather  (*),  where 
Vice-Chancellor  Wood,  under  those  circumstances,  sustained 
a  bill  by  a  shareholder  on  behalf  of  himself  and  others,  and 
there  it  was  after  an  attempt  had  been  made  to  obtain  a 
proper  authority  from  the  corporate  body  itself  in  public 
meeting  assembled. 

I  think  it  is  not  necessary  to  go  into  the  objection  to  the 
frame  of  the  suit  arising  from  the  dismissal  of  the  bill  against 
1052]  *Gautray.  It  is  not  necessary  to  consider  whether 
this  is  one  of  those  cases  in  which  a  bill  can  be  filed  against 
some  of  several  persons  jointly  and  severally  liable  without 
making  the  others  parties,  and  it  is  not  necessary,  I  think,  to 
consider  how  far,  where  a  man  has  been  made  a  party,  being 
out  of  the  jurisdiction,  and  an  appearance  is  entered  lor  him, 
the  case  comes  within  the  authority  of  the  cases  before  the 
Vice-Chancellor  Wigram  and  the  master  of  the  rolls,  where 
a  defendant,  who  was  sued  as  one  of  several,  became  bank- 
rupt or  died.  The  objection  is  in  the  highest  degree  techni- 
cal, and  one  would  rather  not  give  an  opmion  upon  a  highly 
tecnnical  point  where  the  case  does  not  require  it.  We  there- 
fore leave  the  objection  as  to  Gautray  undisposed  of. 

Then,  sui)posing  the  bill  to  be  looked  upon  as  a  bill  filed 
by  Charles  Laffitte  &  Co.,  is  it  possible  to  sustain  it?  The 
case  by  the  company  against  the  bank  is  this :  they  say, 
''  You,  the  bank,  have  got  moneys  in  your  hands,  moneys 
paid  into  your  bank  to  our  account,  and  for  which,  therefore, 
you  are  liable  to  us ;  they  are  moneys  had  and  received  by 
you  to  our  use,  and  you  are  our  debtors  to  that  amount. 
True  it  is,  you  say  that  you  have  in  your  own  books  dis- 
charged yourself  of  £230,000  of  those  moneys  which  you 
have  so  received  by  applying  them  in  payment  of  certain 
bills  of  exchange  under  an  authority  signed  by  some  of  our 
directors ;  but  that  authority  is  perfectly  idle.  It  was  en- 
tirely ultra  vires  and  you  knew  it  to  be  so."    That  is  a  case 

Q)  1  Ph.,  790.  («)  2  Hare,  461.  (»)  Law  Rep.,  5  Eq.,  464,  n. 
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for  a  simple  action  at  law  by  the  company  against  their 
bankers,  like  that  in  British  and  American  Telegraph  Com- 
pany V.  Albion  Bank  ('),  which  was  brought  for  monejrs 
paid  in  much  the  same  way  as  in  this  case.  Therefore  it 
appears  to  me  that  the  proper  remedy  is  an  action  at  law, 
and  that  there  is  no  reason  why  the  forum  should  be  changed. 
But  beyond  that,  it  appears  to  me  with  regard  to.the  sub- 
stance of  the  case,  that  is  to  say,  with  regard  to  the  trans- 
action connected  with  the  £230,000,  that  no  liability  arose 
between  these  companies  either  at  law  or  in  equity.  It  was 
a  transaction  between  the  three  companies,  through  their 
directors,  the  International,  the  National  Bank,  and  Charles 
Laffitte  &  Co.  The  National  Bank,  through  their  directors, 
were  no  more  answerable  than  Charles  LaflStte  &  *Co.  [1053 
were  liable  through  their  directors,  or  the  International  Com- 

{)any  through  their  directors.  The  whole  thing  was  a  tri- 
ateral  contrivance  between  the  directorsi  of  these  three 
companies  for  the  purpose  alleged  in  the  bill,  for  the  pur- 
pose of  deceiving  tne  committee  of  the  Stock  Exchange  by 
making  it  appear  that  Charles  Laffitte  &  Co.  had  monevs 
which  they  had  not.  That  the  object  from  the  first  was  ille- 
gal and  uUra  vires  appears  from  the  documents  themselves. 
Everybody  connected  with  the  transaction  must  have  been 
tnWy  aware  that  the  whole  thing  was  a  sham  from  the  be- 
ginning to  the  end,  and  from  a  sham  no  action  or  suit  arises 
either  at  law  or  in  equity.  That  being  so,  I  am  of  opinion 
that  this  bill  cannot  oe  sustained,  and  must  be  dismissed  as 
against  the  appellants.    They  do  not  ask  for  costs.    On  the 

f  round  that  me  plaintiff  had  no  right  to  interfere,  I  proba- 
ly  should  have  been  disposed  to  dismiss  it  with  costs,  but 
having  regard  to  the  sham,  I  should  not  have  been  disposed 
to  give  anybody  connected  with  the  transaction  any  costs 
whatever. 

Sib  O.  Hellish,  L.  J.  I  am  of  the  same  opinion,  and  I 
only  wish  to  add  a  few  observations  relating  to  what  may  be 
called  the  merits  of  the  case.  In  the  first  place,  What  is  the 
true  legal  effect  of  the  alleged  agreement  which  was  con- 
tained m  the  letter  of  the  8th  of  December,  1865  ?  It  is  to  be 
observed  that  at  that  time  Charles  Laffitte  &  Co.  were  regis- 
tered, having  been  registered  on  that  same  day.  They  had 
not  commenced  business,  and  I  entirely  agree  with  what  has 
been  said  that  it  would  be  quite' absurd  to  suppose  that  this 
was  an  ordinary  transaction  in  the  way  of  their  business  un- 
der their  articles  of  association.    They  did  not  attempt  to 

(»)  Law  Rep.,  7  Ex.,  119. 

7  Eng.  Rep.]  69 
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commence  business  until  months  after  the  time  when  this 
letter  was  written. 

What,  then,  is  the  agreement  1  The  agreement  is  that  the 
bank  shall  discount  biUs  of  the  International  Contract  Com- 
pany to  the  amount  of  £200,000 ;  that  the  International  Com- 
pany shall  pay  the  same  £200,000  back  again  into  the  bank 
m  payment  of  £6  per  share  on  40,000  shares  in  Charles  Laffitte 
&  Co.,  to  be  allotted  to  the  nominees  of  the  International 
Contract  Company ;  that  that  sum  so  paid  in  shall  remain 
1054]  to  the  credit  of  Charles  *Laffitte  &  Co.  nominally  in 
the  bopks  of  the  bank  until  the  promissory  notes  should 
become  due,  and  when  the  promissory  notes  should  become 
due,  then  it  should  be  applied  in  paj^ment  of  the  notes.  That 
being  the  agreement,  tne  transaction  appears  to  me,  as  it 
does  to  the  lord  justice,  to  be  an  entire  snam.  There  is,  un- 
der the  pretence  of  dealing  with  these  large  sums  of  money, 
no  real  advance  to  anybody.  Nobody  is  put  in  funds.  The 
International  Contract  Company  get  no  money  which  they 
can  deal  with ;  Charles  Laffitte  &  Co.  get  no  money  which 
they  can  deal  with  ;  the  bank  make  no  advance  to  any  one 
except  for  the  mere  nominal  period  during  which  it  is  paid 
out  and  taken  back  again.  There  is  no  real  monetary  trans- 
action at  all.  AU  that  is  done  is,  that  there  is  a  representa- 
tion made  that  40,000  shares  have  been  allotted,  but  in  my 
opinion  they  cannot  be  considered  to  have  been  allotted  at 
all,  because  by  the  articles  of  association  of  Charles  Laffitte 
&  Co. ,  which  all  these  parties  were  aware  of,  they  had  no 
right  to  allot  shares  unless  they  received  £1  deposit  and  £4 
on  allotment,  and  when  the  money  is  borrowed  to  pay  that 
£6  upon  the  -credit  of  Charles  Laffitte  &  Co.  itself,  and  bor- 
rowed in  such  a  way  that  those  who  profess  to  lend  it  do  not 
lend  it  all,  and  are  enabled  to  apply  the  same  moneys  as  they 
come  back  in  discharge  of  the  liability,  it  is  cjuite  obvious 
that  nothing  whatever  had  been  advanced  or  paid  over  at  all. 
Though  the  defendants  say  that  they  thougnt  this  was  all 
right,  and  did  not,  until  a  late  period,  discover  that  it  was 
wrong,  I  cannot  help  thinking  that  gentlemen  of  business 
and  of  extensive  experience  in  joint  stock  companies  could 
hardly  help  being  aware,  at  least  if  they  took  the  trouble  to 
consider  what  the  nature  of  the  transaction  was,  tlmt  such 
a  transaction  could  not  be  an  honest  transaction.  It  was  a 
transaction  on  the  face  of  it  for  the  purpose  of  making  it 
appear  that  40,000  shares  had  been  allotted  and  paid  for, 
whereas,  in  reality,  no  shares  had  been  allotted  and  paid  for. 

That  being  the  nature  of  the  transaction,  what  is  its  legal 
effect  ?   I  apprehend  the  iirst  effect  of  it  is,  that  everybody 
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who  was  deceived  by  the  transaction — everybody  who  was 
induced  to  subscribe  for  shares,  or  to  buy  snares  by  reason, 
of  being  led  to  believe  that  those  40,000  shares  had  been 
honestly  subscribed  for  and  paid  for — is  entitled  to  a  remedy 
both  at  law  and  in  equity  *against  those  persons  who  [1055 
deceived  him,  but  it  must  obviously  be  a  personal  remedy 
by  each  person  who  has  been  so  deceived.  The  persons  de- 
ceived cannot  join  in  a  class,  one  suing  for  himself  and  all 
the  rest,  because  each  person  must  enter  into  the  circum- 
stances of  his  own  particular  case  to  show  how  and  in  what 
way  he  was  deceived.  But  can  the  transaction  have  any 
further  effect !  Is  one  of  the  companies  entitled  to  recover 
from  the  other  companies  any  large  sum  of  money  ?  It  ap- 
pears to  me  extremely  difficult  to  see  how  that  can  be  so.  I 
entirely  agree  with  the  judgment  in  British  aUd  American 
Telegraph  Company  v.  Albion  Bank  (*),  and  in  my  opinion 
it  applies  to  this  case.  The  money  paid  in  never  was,  in  my 
iudgment,  the  money  of  Charles  Laffitte  &  Co.  They  never 
had  the  control  over  it ;  they  never  could  draw  checks  upon 
it,  and  they  knew  that  they  never  could  draw  checks  upon 
it.  In  sucn  a  case  the  maxim  applies,  "//i  pari  delictu 
potior  est  conditio  dtfendentisP    The  law  will  leave  the 

Earties  where  it  finds  them.  I  think  that  no  action  could 
ave  been  brought  on  those  notes  by  the  bank  against  the 
International  Contract  Company.  I  think  that  the  consider- 
ation for  the  notes  was  tainted  with  illegality,  and  that  the 
law  would  not  have  interfered  between  the  parties  at  all  if 
the  International  Company  had  refused  to  pay  back  the 
money,  because  the  transaction  was  so  tainted  with  illegality 
that  the  law  would  not  have  assisted  either  party.  If,  indeed, . 
there  were  any  moneys  of  Charles  Laffitte  &  Co.  which  hona 
fide  shareholders  paid  into  the  bank,  then,  in  my  judgment, 
Charles  Laffitte  &  Co.  would  be  entitled  at  law  to  recover 
that  sum.  But  tbat  is  not  the  case  before  us,  and  I  cannot 
helj)  thinking  the  decision  we  are  coming  to  meets  the  real 
justice  of  the  case.  The  practical  effect  of  the  judgment  of 
the  vice-chancellor  is,  that  the  very  person  Kitson,  and  the 
allies  of  Kitson,  who  were  the  concoctors  of  these  frauds, 
are  th^  persons  who  get  the  benefit  of  the  whole  of  this 
money.  I  cannot  but  think  that  persons  in  the  position  of 
the  plaintiff,  who  have  subscribed  at  Kitson' s  request,  and 
who  are  mere  nominees  of  his,  must  look  for  an  indemnity 
from  the  International  Contract  Company,  or  from  Kitson,  or 
from  whoever  employed  them,  but  in  this  court  they  must 
be  treated  as  having  been  parties  to,  and  having  had  notice 
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1P561  *of,  these  illegal  transactions.  If  a  person  allows 
himself  to  be  the  mere  nominee  of,  and  acts  for  another  per- 
son, he  must  be  bound  by  the  notice  which  that  other  person 
for  whom  he  acts  has  of  the  nature  of  the  transaction.  I 
agree,  therefore,  tiiat  the  bill  must  be  dismissed  as  against  the 
appellants. 


Parker  v.  Lewis. 

Aug.  5.  Sir  W.  M.  James,  L.  J.,  after  stating  the  nature 
of  the  case  made  by  the  bill,  continued : 

If  we  had  agreed  with  the  judgment  of  the  vice-chancellor 
that  Charles  Laffltte  &  Co.  were  entitled  to  withdraw  these 
moneys  froni  the  National  Bank — ^if  we  had  agreed  with  the 
roMo  decidendi  of  the  vice-chancellor,  that  in  truth  the 
moneys  which  went  out  went  out  as  moneys  of  the  bank  and 
had  come  in  as  moneys  of  Charles  Laffitte  &  Co.  under  the 
arrangement  with  them — we  should  have  agreed  with  the 
vice-cnancellor  that  the  decision  in  Parker  v.  Levds  was  a 
necessary  corroUarv  and  consequence  of  the  decision  in 
Oray  v.  Lewis  (*) ;  out  as,  upon  the  rehearing  of  the  case  of 
Oray  v.  Lewis^  we  did  not  concur  in  the  view  of  the  vice- 
chancellor,  but  thought  that  the  bill  in  Oray  v.  Levds  was 
not  sustainable — that  in  truth  there  was  no  res  acta  at  all, 
but  a  mQTQfabvZa  acta  between  these  parties — ^that  the  whole 
thing  was  a  fiction  and  a  sham,  out  of  which  nOiright  or  lia- 
bility could  accrue  or  be  imposed  upon  any  of  the  companies 
which,  through  their  directors,  were  parties  to  that  transac- 
tion— the  ground  of  the  decision  in  Parker  v.  Lewis  is  en- 
tirely cut  away,  and  the  consequence  follows  that  the  bill  in 
Parker  v.  Lewis  must  fail. 

It  was  strongly  contended  before  us  by  the  counsel  for 
the  several  defendants  that  the  bill  was  entirely  based  on  a 
charge  of  fraud,  and  that  the  case  of  fraud  having  failed  the 
bill  ought  to  be  dismissed  with  costs  independently  of  any 
question  upon  the  merits.  I  have  read  tne  bill  very  care- 
fully, and  I  agree  with  the  counsel  for  the  defendants  that 
the  case  is  substantially,  essentially,  and  exclusively  based 
upon  fraud  against  these  parties.  I  have,  therefore,  had 
some  doubt  whether  the  rule  ought  not  to  be  applied  by 
1057]  ^dismissing  the  bill  with  costs.  I  think,  however, 
that  we  ought  to  dispose  of  the  bill,  not  merely  upon  the 
ground  that  the  case  of  fraud  had  been  alleged  and  not 
proved,  but  upon  the  merits ;  making  a  final  end,  so  far  as 
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we  are  concerned,  of  the  litigation.  Now,  beyond  all  ques- 
tion, the  transaction  was  one  utterly  indefensible  on  the  part 
of  the  defendants — ^the  very  ground  of  our  decision  in  (fray 
V.  Lewis  being  that  it  was  a  sham  calculated  and  intended 
to  deceive,  first,  the  Stock  Exchange,  and  then  all  the  per- 
sons who  might  be  induced  by  means  of  that  to  take  shares 
in  Charles  Laffitte  &  Co.  As  that  sham,  to  which  the  direc- 
tors so  indefensibly  made  themselves  parties,  has  led  their 
own  company,  the  "National  Bank,  into  great  litigation,  CTeat 
expense,  and  great  loss,  and  as  there  were  reasons  why  these 
three  defendants  might  reasonably  be  selected  as  defendants, 
out  of  the  twelve  directors  who  were  more  or  less  mixed  up 
with  the  transaction,  for  the  purpose  of  enforcing  liability 
against  them — Lewis  and  Henshaw  having  themselves  been 
directors  in  Laflltte  &  Co.  and  in  the  Ottoman  Company,  in 
connection  with  which  the  whole  transaction  was  entered 
into,  and  McKenna,  though  not  interested  in  either  of  those 
companies,  having  been  a  man  in  whom  the  greatest  trust 
and  confidence  was  reposed  by  the  bank,  and  who  received 
a  very  high  salary  from  the  bank,  in  return  for  which  the 
bank  had  a  right  to  expect  from  him  the  greatest  care,  pru- 
dence, and  caution  in  any  matter  of  this  kind — I  think  that 
we  are  not  compelled  to  msmiss  the  bill  with  costs  as  against 
them,  and  that  the  justice  of  the  case  is  fully  met  bv  giving 
the  defendants,  as  the  vice-chancellor  has  done,  the  costs 
occasioned  by  the  charges  of  personal  fraud  contained  in 
the  13th  paragraph  of  the  bill,  and  dismissing  the  rest  of  the 
bill  without  costs. 

It  was  said — ^and  very  strongly  contended  before  us — ^that  it 
was  not  open  to  these  parties  to  go  into  the  merits  of  the 
case  at  all,  but  that  the  bank,  having  defended  the  suit  in 
Oray  v.  Lewis^  and  having  had  a  decree  made  against  them, 
were  at  liberty  to  compromise  it  on  the  best  terms  they  could, 
and  that  it  was  not  open  to  the  defendants  to  sho  w  that  they 
could  have  obtained  better  terms.  I  think  there  is  no  founda- 
tion for  this.  It  would  seem  to  be  a  very  strong  proposition 
to  say  that  the  bank  having  had  the  decree  against  them  for 
£230,000,  in  the  absence  of  any  *one  of  the  directors  [1058 
in  that  character,  might  have  compromised  it  for  £200,000, 
or  for  any  other  sum  less  than  the  £230,000,  or  any  sum  they 
thought  fit,  and  that  every  one  of  those  twelve  directors 
would  have  been  personally  answerable,  jointly  and  seve- 
rally, for  the  whole  amount  so  decreed  agamst  tnem,  and  so 
compromised  by  tliem  without  having  an  opportunity  of 
being  heard  in  this  court  to  say  that  there  was  no  foun- 
dation for  the  decree  at  all.    I  cannot  conceive  that  that 
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can  be  the  law,  and  I  have  heard  no  autliority  adduced  to 
satisfy  me  that  there  is  any  foundation  for  it. 

Sib  G.  Mellisk,  L.J.  I  am  of  the  same  opinion,  but  I 
wish  to  add  a  few  observations  as  to  the  last  point  to  which 
the  lord  justice  referred,  and  which  is  a  question  of  com- 
mon law,  as  to  whether  the  judgment  of  the  vice-chancellor 
is  conclusive.  Mr.  Cotton  cited  several  cases  at  common  law 
in  support  of  that  proposition,  and  the  foundation  of  it 
appears  to  be  a  dictum  at  the  end  of  a  judgment  of  Mr, 
Justice  Buller  in  the  case  of  Duffi^M  v.  Scott  (').  That  was 
the  case  of  an  action  on  a  bond,  which  bond  had  been  given 
to  indemnify  a  husband  in  connection  with  a  deed  of  separa- 
tion against  the  debts  incurred  by  his  wife.  Then  an  action 
was  brought  against  the  husband  for  a  debt  incurred  by  the 
wife.  He  defended  the  action,  and  the  verdict  was  for  the 
plaintiff,  and  judgment  was  obtained  for  him.  There  was 
no  dispute  at  all  that  the  defendant  was  liable  for  the  debt, 
but  he  denied  his  liability  to  the  costs  of  the  action,  on  the 
ground  that  notice,  as  he  said,  ought  to  have  been  given  him, 
and  that  he  ought  to  have  had  liberty  either  to  defend  the 
action  or  to  pay  without  defending  it.  Mr.  Justice  BuUer, 
at  the  end  of  his  judgment,  with  reference  to  that,  says : 
"The  purpose  of  giving  notice  is  not  in  order  to  give  a 
ground  of  action,  but  if  a  demand'be  made  which  the  person 
indemnifying  is  bound  to  pay,  and  notice  be  given  to  hun, 
and  he  refuse  to  defend  the  action,  in  consequence  of  which 
the  person  to  be  indemnified  is  obliged  to  pay  the  demand, 
that  is  equivalent  to  a  judgment,  and  estops  the  other  party 
1059]  from  saying  that  me  *defendant  m  the  first  action 
was  not  bound  to  pay  the  money."  Now  tlie  portion  of  the 
judgment  which  is  relied  upon  is  where  Mr.  Justice  Buller 
says,  "  that  is  equivalent  to  a  judgment ;"  and  that,  it  is  said, 
shows  that  if  there  was  a  judgment  at  common  law,  that 
ludgment  would  be  conclusive.  Now  that  dictum.,  no  doubt, 
IB  cited  with  approbation  in  the  cases  referred  to  by  Mr.  Cot- 
ton of  Jones  V.  Williams  (')  and  Smith  v.  Compton  {') ;  but 
tlhi.-^c  rases  are  all  cases  of  actions  on  express  contracts  of 
iiidiiLiiiity,  and  I  think  that  the  law  with  reference  to  espress 
cuutraiMs  of  indemnity  is,  that  if  a  person  has  agreed  to 
indemnify  another  against  a  particular  claim  or  a  particular 
demand,  and  an  action  is  brought  on  that  demand,  he  may 
then  give  notice  to  the  person  who  has  agreed  to  indemnify 
him  to  come  in  and  defend  the  action,  and  if  he  does  not 
come  in.  and  refuses  to  come  in,  he  may  then  compromise  at 
once  on  the  best  terms  he  can,  and  then  bring  an  action  on 
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the  contract  of  indemnity.  On  the  other  hand,  if  he  does 
not  choose  to  trust  the  other  person  with  the  defence 
to  the  action,  he  may,  if  he  pleases,  go  on  and  defend 
it,  and  then,  if  the  verdict  is  obtained  against  him,  and 
judgment  signed  upon  it,  I  agree  that  at  law  that  judg- 
ment, in  the  case  of  express  contract  of  indemnity  is  con- 
clusive. But  I  apprehend  it  is  conclusive  on  account  of  what 
the  law  considers  the  true  meaning  of  such  a  contract  of 
indemnity  to  be.  It  is  obvious  that  when  a  person  has 
entered  into  a  Jjond,  or  bought  land,  or  altered  nis  position 
in  any  way  on  the  faith  of  a  contract  of  indemnity,  and  an 
action  is  brought  against  him  for  the  matter  against  which 
he  was  indemnified,  and  a  verdict  of  a  jury  obtained  against 
him,  it  would  be  verv  hard,  indeed,  if,  when  he  came  to 
claim  the  indemnity,  the  person  against  whom  he  claimed  it 
could  fight  the  question  over  a^am,  and  run  the  chance  of 
whether  a  second  jury  would  take  a  different  view  and  give 
an  opposite  verdict  to  the  first.  Therefore,  by  reason  of  that 
contract  of  indemnity,  the  judgment  is  conclusive ;  but  in 
my  opinion  it  is  conclusive  because  that  is  the  meaning  of 
the  contract  between  the  parties,  for  it  unquestionably  is  not 
the  general  rule  of  law  that  a  judgment  obtained  by  A. 
against  B.  is  conclusive  in  an  action  by  B.  against  C.  On 
the  contrary,  the  rule  of  law  is  otherwise.  It  is  *c[uite  [1060 
plain  that  the  ordinary  rule  of  law  is,  that  a  judgment  in 
rem  is  conclusive,  but  a  judgment  inter  partes  is  conclusive 
only  between  the  parties  and  the  persons  claiming  under 
them. 

Now  in  the  present  case  the  suit  is  not  brought  on  any 
contract  of  indemnity,  but  for  a  breach  of  trust  alleged  to 
have  been  committed  by  the  three  defendants.  It  appears  to 
me  they  must  be  entitled  to  prove,  first,  that  they  nave  not 
been  guiltv  of  anjr  breach  of  trust ;  and,  secondly,  that  if 
they  have  been  guilty  of  any  breach  of  trust,  no  damage  has 
accrued  to  the  plaintiff  by  reason  of  their  breach  of  trust. 
The  vice-chancellor's  judgment  in  this  case  is  to  be  con- 
sidered— and,  in  fact,  Mr.  Cotton  so  put  it — exactly  as  if  the 
bank,  after  the  iudgment  of  the  vice-chancellor,  had  chosen 
to  ffo  and  pay  the  whole  £230,000,  and  then  at  once  sue  the 
defendants.  Surely  the  defendants  would  say,  "You  are 
suing  us  for  a  breach  of  trust  with  reference  to  £230,000, 
but  £230,000  was  never  paid  by  us  to  the  International  Con- 
tract Company."  Indeed,  when  one  examines  the  evidence, 
no  doubt  sums  went  out  and  sums  came  in,  but  it  was  always 
so  managed  that  there  never  was  more  than  a  very  small  sum 
out  at  one  time ;  and  these  small  sums  all  came  back  again 


652  CHAKCERT  APPEALS.  [L.  B. 

1878  Parker  v.   Lewis.  L.JJ. 

to  the  very  person  who  had  paid  them  out ;  and  therefore, 
although  the  paying  them  out  might  have  been  a  breach  of 
trust — and  in  my  opinion  if  the  International  Contract  Com- 
pany had  not  returned  them,  then,  inasmuch  as,  for  the  rea- 
sons I  gave  in  my  judgment  in  Oray  v.  Lewis^  the  bank 
would  nave  had  no  remedy  against  tne  International  Con- 
tract Company — I  think  tnat,  to  the  extent  of  the  money 
which  did  not  come  back,  the  defendants  would  have  been 
liable.  But  I  think  they  are  entitled  to  show  that  the 
whole  did  come  back,  and  I  cannot  see  that  they  are  estopped 
from  saying,  according  to  the  authority  of  the  British  and 
American  Telegraph  Company  v.  Albion  Bank  (*),  that  this 
money,  when  it  did  come  back,  was  not  the  money  of  Charles 
LaflS.tte  &  Co.,  but  was  the  money  of  the  bank  itself,  and 
that,  therefore,  there  was  no  damage.  Indeed  the  only  real 
doubt  that  I  have  entertained  during  the  course  of  this  case, 
after  fully  considering  it,  is  whether  the  whole  £230,000 
which  stood  to  the  cre<flt  of  Charles  I^fBitte  &  Co.  at  the  time 
when  the  notes  became  due,  and  which  was  applied  towards 
1061]  ^payment  of  the  notes,  consisted  of  the  moneys  of 
the  National  Bank ;  because,  if  any  portion  of  the  sum  con- 
sisted of  moneys  which  had  been  paid  in  by  bona  fide  share- 
holders to  the  National  Bank,  or  by  any  other  persons  who 
bona  fide  paid  in  money  to  the  account  of  Charles  Laffitte  & 
Co.,  in  my  opinion  Charles  Laffitte  &Co.  would  have  been 
entitled  to  recover  such  sums  in  an  action  at  law  at  anj-  rate.- 
Whether  they  would  be  entitled  to  recover  them  in  a  court  of 
equity,  it  is  not  necessary  for  me  to  consider,  but  they  would 
have  been  entitled  to  recover  such  sums  in  an  action  at  law 
against  the  bank ;  and  then,  I  think,  there  would  have  been 
damage  arising  from  the  breach  of  trust  of  which  the  defend- 
ants had  been  guilty.  But,  on  going  through  the  bill,  and 
on  examining  the  evidence,  although  it  is  true  it  is  alleged 
that  £40,000  of  the  moneys  paid  in  came  from  bona  fide 
shareholders,  yet  I  think  the  true  result  of  the  allegations  in 
the  bill  and  of  the  evidence  is,  that  the  whole  sums  which 
were  paid  to  the  International  Contract  Company  did  in  fact 
come  back  again  to  the  bank,  and  were  placed  to  the  account 
of  Charles  laffitte  &  Co. ;  and  that  there  is  no  allegation  in 
the  bill,  and  it  is  not  shown  by  the  evidence,  that  any  part 
of  the  £40,000  remained  so  as  to  form  part  of  the  £230, 0(X) 
ut  the  time  when  the  notes  were  paid ;  and  it  is  quite  con- 
sistent with  the  whole  of  the  bill,  and  the  whole  oi  the  evi- 
dence, as  far  as  I  can  understand  it,  that  the  whole  of 
that  £40,000  had  been  paid  out  to  Charles  Laffitte  &  Co. 
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It  was,  indeed,  said  that  some  portion  of  the  money  neces- 
sarily must  have  consisted  of  other  sums  than  the  sums  paid 
back  to  the  International  Contract  Company  because  of  the 
discount.  It  was  said  that  the  whole  £230,000  was  not  paid 
out  to  the  International  Contract  Company;,  but  £230,000 
minus  the  discount ;  and  therefore  some  portion,  viz.,  to  the 
extent  of  the  discount,  must  have  been  other  moneys.  I 
think  tiie  answer  to  that  really  is  that  the  bank  are  rtot 
entitled,  as  against  the  defendants,  to  claim  the  profit  on 
this  transaction ;  for  if  they  paid  out  money,  ^  and  all  the 
money  they  paid  out  came  DacK  again,  I  think  they  are  not 
entitled  as  against  the  defendants  to  any  alleged  profit  with 
reference  to  the  discount.  Besides  that,  the  bill  makes  no 
such  case. 

There  are  just  one  or  two  observations  I  wish  further  to 
make.  *In  reading  through  the  judgment  of  the  [1062 
Court  of  Exchequer  in  the  British  and  American  Telegraph 
Company  v.  Albion  Bank  (*),  there  are  two  grounds  on 
which  the  Court  of  Exchequer  distinguish  the  case  before 
them  from  the  case  of  Oray  v.  Lewis  ( ).  It  is  obvious  that 
the  Court  of  Exchequer  wished  to  avoid  saying  that  the 
judgment  of  the  vice-cnancellor  was  wrong,  and  being  pressed 
very  strongly  with  that  judgment  as  an  authority  in  tne  case 
before  them,  they  stated  the  best  grounds  they  could  for  dis- 
tinguishing it ;  but  in  my  opinion  those  grounds  which  are 
stated  as  possible  distinctions — ^and  I  do  not  think  the  judg- 
ment of  ine  Court  of  Exchequer  goes  beyond  that — do  not 
really  make  a  distinction.  The  first  ground  on  which  they 
relied  was  the  fact  of  the  promissory  notes  being  given,  and 
that  during  the  currency  of  the  notes  there  may  nave  been  a 
real  transaction  ;  but  in  my  opinion  there  was  not,  because 
the  charge  which  Charles  LaflBitte  &  Co.  made  existed  during 
the  whole  time  that  the  notes  were  current  If  Charles 
Laffitte  &  Co.  had  had  a. power  to  draw  on  the  balance 
during  the  time  that  the  notes  were  running,  that  might  have 
made  a  difference,  but  Charles  LaflSitte  &  Co.  had  no  power 
to  di-aw  on  the  balance  during  the  time  the  notes  were  run- 
ning. From  the  very  moment  the  money  came  in  it  was 
Sledged,  and  was  to  be  held  for  the  notes,  and  if  they  had 
rawn  checks  against  so  much  of  it  as  was  necessary  to  cover 
the  notes,  there  is  no  doubt  the  bank  would  have  refused  to 
honor  them.     Therefore  it  appears  to  me  that  this  forms  no 

f  round  for  saying  there  was  any  contract  on  the  part  of  the 
ank  to  pay  these  moneys  to  Charles  Laffitte  &  Co.     The 
second  ground  which  they  put,  which  is  supposed  to  be  an 

(')  Law  Rep..  7  Hx..  119,  («)  Law  Rep.,  8  Eq.  626. 

7  Eng.  Rep.]  70 
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ec^uitable  ground,  on  which  they  thought  the  vice-chancellor 
might  rely,  was  this,  that  in  the  case  before  the  Court  of 
Exchequer  the  fraud  was  discovered  before  the  Stock 
Exchange  gave  a  day,  and  the  plan  was  never  carried  out ; 
whereas  in  the  case  before  us  the  Stock  Exchange  were 
deceived,  a  day  was  given,  and  numerous  transactions  took 
place,  possibly  in  consequence  of  it.  Then  they  suggest  that 
that  may  make  a  difference,  and  may  be  a  reason  why, 
in  this  court,  the  bank  ought  to  be  held  bound  by  the  repre- 
sentation they  had  made  that  there  was  this  sum  to  the 
credit  of  Charles  Laffitte  &  Co.  But  although  the  bank  were 
1063]  unquestionably  bound  *as  between  themselves  and 
the  persons  to  whom  they  made  the  representation,  and 
who  were  deceived  by  it,  if  any  such  persons  had  made,  claim 
against  them — ^which  it  does  not  appear  was  the  case-^-I 
apprehend  they  were  not  bound  as  between  themselves  and 
Cnarles  Laffitte  &  Co.,  who  perfectly  knew,  through  their 
directors,  that  the  representation  was  untrue,  and  who  not 
only  knew  it  was  untrue,  but  in  reality  were  the  persons 
fraudulently  making  the  representation,  not  only  as  much 
as,  but  a  great  deal  more  than  the  bank  were.  The  bank 
may  have  done  enough  to  make' itself  liable,  but  Charles 
Laffitte  &  Co.  were  the  principals  in  that  false  representa- 
tion. In  my  opinion,  therefore,  that  is  not  to  be  rehed  on  as 
a  ground  for  distinction. 

Therefore,  upon  the  whole,  on  the  same  ground^  which  I 
gave  in  Or  ay  v.  Lewis  ^  I  am  of  opinion  that  the  £230,000 
never  became  the  money  of  Charles  Laffitte  &  Co.,  and  that 
there  was,  therefore,  no  breach  of  trust  except  so  far  as  any 
moneys  were  paid  out  to  the  International  Contract  Com- 

Eany ;  and  by  that  breach  of  trust  no  damage  was  sustained, 
ecause  all  the  moneys  were  returned,  and  Became  the  prop- 
erty of  the  bank. 
1  entirely  agree  as  to  the  costs. 

Solicitors:  Messrs.  Tatham,  Curling^  Walls ^  &  Pym; 
Mr.  G.  M.  Roche;  Messrs.  William  Tatham  &  Son; 
Messrs.  Combe  &  Wainwright 
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*Steven8  V.  Mid-Hants  Railway  Compaky.  [1064 

[1871     S.     117.] 

London  Financial  Association  v.  Stevens. 

[1871    L.     19.] 

Railway  Company  Scheme — Judgment  OredUor — Priority 

S.  recoyered  judgment  against  a  railway  company,  sued  out  an  elegit,  and  delivered 
it  to  the  sheriff,  who  found  that  the  company  were  possessed  of  the  railway,  which 
was  in  the  occupation  of  another  company  under  a  working  agreement  The  writ 
was  duly  registered.  After  this  a  scheme  of  arrangement  was  confirmed  by  the 
court,  which  scheme  authorized  the  company  to  create  certain  amounts  of  debenture 
A  stock  and  debenture  B  stock.  Debenture  A  stock  was  to  be  applied,  first,  in  pay- 
ment of  the  mortgage  debentures  of  the  company,  and  certain  costs ;  the  stock  ap- 
plied to  those  purposes  haying  priority  in  payment  of  interest  over  the  residue  of 
that  stock,  which  residue  was  to  be  applied  in  paying  unpaid  vendors  of  land.  De- 
benture B  stock  was  to  be  applied  in  paying  on  debentures  which  were  not  mort- 
gages on  the  undertaking,  and  other  debts.  The  income  of  the  company  was  to  be 
applied — (1)  In  paying  rent-charges  granted  to  vendors  of  land.  (2)  In  payment  of 
the  interest  on  preferred  debenture  A  stock.  (3)  In  payment  of  the  interest  on  the 
residue  6f  that  stock.  (4)  In  payment  of  interest  on  debenture  B  stock.  (6)  In 
payment  of  dividends  to  shareholders : 

Heldy  by  the  master  of  the  rolls,  that  S.  was  entitled  to  take  debenture  B  stock  in 
satisfaction  of  his  judgment,  but  had  no  higher  right.  S.  appealed,  contending  that 
he  was  not  bound  by  the  scheme,  and  had  a  charge  on  the  income  in  priority  to  the 
A  and  B  stocks,  by  whomsoever  held ;  for  that  the  priority  of  those  unpaid  vendors 
and  mortgagees  who  had  accepted  payments  in  those  stocks  had  been  lost  by  extin- 
guishment of  their  former  securities : 

Hddf  on  appeal,  that  S.  was  not  bound  by  the  scheme,  but  that  as  it  did  not  les- 
sen his  rights,  neither  did  it  increase  them ;  that  he  therefore  was  not  entitled  to 
such  prionty  as  he  claimed ;  but  that,  subject  to  the  rights  of  unpaid  vendors,  the 
income  must,  in  the  first  place,  to  an  amount  equal  to  that  of  the  principal,  interest, 
and  costs  due  to  vendors  of  land  who  had  accepted  payment  in  A  debenture  stock, 
and  of  the  principal,  interest,  and  costs  due  to  holders  of  debenture  mortgages  issued 
before  the  nling  of  the  sheriff's  return,  be  applied  according  to  the  scheme. 

This  was  an  appeal  by  Stevens,  an  elegit  creditor  of  the 
company,  from  a  decision  of  the  master  of  the  rolls. 

The  company  was  incorporated  by  an  act  passed  in  1861, 
with  a  share  capital  of  £150,000,  and  powers  of  borrowing 
on  mortgage  up  to  £50,000.  By  the  Mid-Hants  Act,  1864, 
its  name  was  changed,  *and  powers  were  given  to  it  [1065 
for  making  another  line,  which,  however,  never  was  made. 
The  lines  authorized  by  the  former  act  were  opened  in  1865. 

On  the  16th  of  January,  1867,  Stevens  entered  up  judg- 
ment against  the  company  in  two  actions,  for  £1,045  and 
costs,  and  £1,075  and  costs.  These  judgments  were  regis- 
tered on  the  31st  of  January,  1867.  Writs  of  elegit,  dated 
the  19th  of  January,  1867,  were  lodged  in  the  hands  of  the 
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sherifE  of  Hants.  The  sheriff  made  his  return,  dated  the 
30th  of  January,  that  the  company  were  possessed  of  the 
railway  which  was  in  the  occupation  of  tne  London  and 
South- Western  Railway  Company,  and  that  he  had  deliv- 
ered it  to  the  plaintiff.  This  return  was  filed  on  or  before 
the  7th  of  February,  on  which  day  the  writs  of  execution 
were  registered  under  23  &  24  Vict.  c.  38. 

The  London  and  South- Western  Railway  Company  had, 
under  a  working  agreement  made  in  1865  and  duly  approved 
bj  the  Board  of  Trade,  been  in  occupation  of  the  railway  ever 
since  it  had  been  oi)ened.  On  the  20th  of  February,  1867, 
Stevens  gave  notice  to  the  London  and  South- Western  Rail- 
way Company  to  pay  to  him  the  sums  which  became  pay- 
able under  their  agreement,  which  they  refused  to  do. 

In  1868  the  Mid-Hants  Company,  being  unable  to  meet  its 
engagements,  filed  a  scheme  of  arrangement.  This  scheme 
authorized  the  company  to  create  and  issue,  first,  debenture 
A  stock  to  an  amount  not  exceeding  £100,000 ;  and  secondly, 
debenture  B  stock  to  an  amount  not  exceeding  £126,000, 
bearing   such   interest   as   therein    mentioned-^Provided : 

1.  That  the  debenture  A  stock  applied  in  satisfaction  of  the 
mortgages,  costs,  charges,  and  expenses,  and  purchase- 
moneys,  interest,  and  costs  theremafter  directed  to  be 
satisfaed  thereout  (for  which  it  was  estimated  a  sum  not 
exceeding  £86,000  would  be  required)  should  be  preferred 
in   payment  of  interest  over  tne  residue  of  sucn  stock. 

2.  That  the  interest  on  debenture  B  stock  should  be  payable 
only  out  of  the  profits  of  the  year.  The  holders  of  mort- 
gages of  the  undertaking  were  to  receive  debenture  A  stock 
of  a  nominal  amount  equal  to  the  principal  and  interest  due 
on  their  mortgages  up  to  the  31st  of  December,  1868 ;  and  as 
from  the  1st  of  January,  1869,  all  rights  under  the  mort- 
1066]  gages,  whether  actually  exchanged  for  debenture  *A 
stock  or  not,  were  absolutely  to  cease  and  determine.  The 
residue  of  the  debenture  A  stock  was  to  be  applied — (1)  Li 
payment  of  the  costs  of  the  scheme ;  costs  incident  to  the 
purchase  of  lands,  the  purchase  of  which  had  not  been  com- 
pleted ;  and  the  expenses  of  constructing  a  station  and  some 
other  works.  (2)  fii  payment  to  the  unjjaid  vendors  of  land 
sold  to  the  company  in  respect  of  their  purchase-moneys 
and  interest  and  sucn  costs  as  the  company  was  bound  to 
pay  to  them ;  which  payments  were  estimated  to  require 
£20,000.  (3)  In  payment  of  any  sums  not  exceeding,  on  the 
whole,  £12,000,  which  had  been  advanced  to  the  company 
for  payment  of  interest  on  mortgages  and  for  payment  of 
purchase-moneys  of  lands  and  expenses  connected  with  such 
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purchases.  (4J  In  payment  to  the  engineer,  parliamentary 
agent,  and  solicitor  of  their  charges.  Debenture  B  stock 
was  to  be  applied,  in  payment  of  wnat  was  due  on  bonds  ot 
the  company  (for  which  it  was  estimated  that  £40,000  was 
required),  and  in  payment  of  the  amount  due  from  the  com- 
pany for  the  erection  of  signals,  stations,  and  other  works 
(estimated  at  £6,000),  and  in  payment  of  the  other  debts  and 
liabilities  of  the  company.  The  annual  income  received 
from  the  London  and  South- Western  Company  was  to  be 
applied — (1)  In  payment  of  expenses  not  exceeoing  £260  in 
any  year.  (2)  In  payment  of  rent-charges  granted  to  ven- 
dors of  land.  (3)  In  payment  of  the  interest  on  preferred 
debenture  A  stock.  (4)  In  payment  of  interest  on  the  re- 
mainder of  the  debenture  A  stock.  (6)  In  payment  of  interest 
on  debenture  B  stock.  (6)  In  payment  of  interest  on  preference 
shares.    (7)  In  payment  of  dividend  on  the  ordinary  shares. 

This  scneme  was  confirmed  in  April,  1869,  and  enrolled 
on  the  11th  of  May. 

The  company  issued  under  the  scheme  £78,503  preferred 
debenture  A  stock,  £15,000  deferred  debenture  A  stock,  and 
£114,862  debenture  B  stock.  The  preferred  debenture  A 
stock  was  applied  in  manner  directed  by  the  scheme.  The 
whole  of  the  company' s  mortgages  were  then  paid  oflf,  and  a 
considerable  part  of  the  iinpaid  purchase-moneys  for  lands 
taken  by  the  company.  The  deferred  debenture  A  stock 
and  the  jB  stock  were  also  applied  according  to  the  scheme, 
many  of  the  creditors  of  the  company  accepting  payment  in 
B  stock. 

In  May.  1871,  Stevens  filed  his  bill  against  the  company, 
insisting  *that  he  was  not  bound  by  the  scheme,  and  [I0o7 
praying  for  a  declaration  that  he  was  entitled  to  a  charge 
on  the  undertaking,  and  for  payment  and  a  receiver. 

In  February,  1873,  the  London  Financial  Association, 
Limited,  filed  their  bill  on  behalf  of  themselves  and  all  other 
the  holders  of  debenture  stock  against  Stevens,  against 
some  other  elegit  creditors  of  the  company,  against  three  per- 
sons who  were  holders  of  the  largest  of  tne  rent-charges 
granted  by  the  company,  and  against  the  company,  praying 
that  the  holders  of  the  debenture  stock  of  the  company 
might  be  declared  entitled  to  a  charge  upon  the  undertaking, 
and  that  such  charge  might  be  declared  prior  to  any  charge 
of  the  elegit  creditors — ^that  the  persons  having  charges  might 
be  ascertained  and  their  priorities  determined — that  Stevens 
might  be  restrained  from  proceeding  further  in  his  suit,  and 
that  a  receivef  might  be  appointed. 

On  the  11th  of  March,  1873,  the  master  of  the  rolls  made  a 
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decree  in  both  suits,  declaring  priorities  as  follows : — 1.  That 
the  vendors  of  land  were  entitled  to  a  charge  on  the  lands 
sold  by  them  respectively,  by-  way  of  security  for  their  un- 
paid purchase-moneys  and  interest,  in  priority  to  all  per- 
sons. 2.  That  the  holders  of  rent-charges  were  entitlea  to 
charges  on  the  lands  out  of  which  they  respectively  issued, 
and  also  to  charges  on  the  undertaking,  m  priority  to  all 
persons,  except  as  above  declared  with  respect  to  unpaid 
vendors.  3.  That  the  holders  of  debenture  A  stock  issued 
or  to  be  issued  under  the  scheme  were  entitled  to  a  charge 
on  the  undertaking  next  after  the  holders  of  the  rent- 
charges.  4.  That  tne  holders  of  debenture  B  stock  issued 
or  to  be  issued  under  the  scheme  were  entitled  to  a  charge 
on  the  undertaking  next  after  the  holders  of  debenture  A 
stock,  and  that  Stevens  and  all  other  judgment  creditors 
were  entitled  to  take  B  stock  under  the  scheme  in  satisfac- 
tion of  their  iudgments.  A  receiver  was  appointed  of  the 
moneys  payable  by  the  South- Western  Company,  and  he 
was  directed  to  apply  them,  first,  in  payment  of  office  ex- 
penses not  exceedmg  £250  a  year ;  secondly,  in  payment  of 
mterest  on  unpaid  purchase-moneys ;  and  thirdly,  in  keep- 
ing down  the  annu^  charges  on  the  undertaking  according 
to  the  priorities  above  declared ;  and  the  parties  were  to  b^ 
at  liberty  to  apply  in  chambers  as  to  the  distribution  of  any 
surplus. 

10o8]  *The  income,  it  appeared,  after  payment  of  rent- 
charges  and  office  expenses,  would  at  present  do  little  or 
nothing  beyond  paying  the  interest  on  debenture  A  stock. 

Stevens  appealed  from  this  decree. 

Sir  J?.  Baggallay^  Q.C.,  and  Mr.  BagsTiawe^  for  the  appel- 
lant: It  is  clear  that  the  appellant  is  not  bound  by  the 
scheme  :  In  re  GaTribrian  Railways  Company^ s  Scheme  (*). 
In  Potteries^  Shrewsbury^  <6c..  Railway  Company  v.  Mi- 
nor (")  this  is  taken  as  settled  law.  Our  security  is  perfect 
without  actual  possession,  the  delivery  of  actual  manual 
possession  not  being  possible :  Champneys  v.  Burland  (*) ; 
Quest  V.  Cowbridge  Railway  Company  (*).  The  mortgage 
debentures  are  merged,  and  cannot  be  set  up  against  us: 
Mocatta  v.  Murgatroyd  (*) ;  Toulmin  v.  Sieere  {;) ;  Parry 
V.  Wrig7it{'). 

Mr.  Pry,  Q.C.,  and  Mr.  Kekewich,  for  the  London  Finan- 
cial Association,  were  asked  by  the  court  whether  they  con- 

(})  Law  Rep..  8  Gh.,  278.  (*)  1  P.  Wms.,  393. 

(«)  Ibid.,  6  Ch.,  621.  (»)  8  Mer.,  210.   » 

(»)  19  W.  R.,  148.  (')  1  S.  &  S.,  869;  5  Russ.,  142. 

(*)  Law  Rep.,  6  Eq.,  619. 
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tended  that  the  scheme  in  any  way  abridged  the  rights  of 
Stevens,  and  whether  they  objected  to  an  order  to  the  effect 
of  the  minutes  set  out  below,  and  on  their  stating  that  they 
did  not,  they  were  not  further  called  upon. 

Mr.  Roxburgh^  Q.C.,  and  Mr.  Ferrers^  for  the  Mid-Hants 
Railway  Company. 

Mr.  Southaate^  Q.C.,  and  Mr.  Nalder  and  Mr.  Be  Courcy 
Atkins^  for  holders  of  rent-charges. 

Mr.  Morgan^  Q.C.,  and  Mr.  Speedy  for  judgment  creditors. 

Sir  W.  M.  James,  L.  J.  Mr.  Stevens  hag  Sled  his  bill  and 
has  presented  this  appeal  for  the  purpose  of  getting  an  ad- 
vantage which,  if  he  is  entitled  to  it  at  all,  has,  per  incuriam^ 
resulted  to  him  from  a  scheme  by  which  he  says  himself 
that  he  is  not  bound. 

*It  has  been  established  that,  according  to  the  true  [1069 
construction  of  the  act  of  Parliament,  an  outside  creditor  is  in 
no  way  bound  by  the  scheme.  If  he  is  not  in  any  way 
bound  by  the  scheme,  he  ought  not  to  be  entitled  to  any 
benefit  from  that  scheme.  He  is  in  the  position  of  a  person 
who,  according  to  my  view,  is  not  entitled  to  read  the  scheme 
at  all  for  any  purpose.  He  says,  "I  have  nothing  to  do 
with  the  scheme."  If  he  has  nothing  to  do  with  the  scheme, 
he  cannot  claim  a  benefit  from  it.  He  is  entitled  to  say,  "  I 
shall  insist  upon  my  rights  as  if  no  such  scheme  had  been 
made."  His  utmost  rignt,  if  no  such  scheme  had  been  made, 
would  have  been  to  have  said,  "  When  the  mortgagees  prior 
to  me  have  been  satisfied,  I  have  a  right  to  be  satisfied." 
And  he  has  now  no  other  right  unless  it  is  given  him  by  the 
scheme. 

Now,  how  has  it  been  given  him  by  the  scheme?  The 
mortgagees  take  under  it,  in  place  of  their  original  securities 
for  principal  and  interest,  perpetual  rent-charges,  which  are 
legal  rent-charges  enforceable  by  certain  legsu  proceedings, 
independent  of  a  bill  in  this  court.  I  am  oi  opinion  in  this 
case  that,  if  the  appellant  says,  "I  am  not  bound  by  that," 
the  answer  is,  ' '  Very  well ;  then  we  will  not  allow  anything 
more  to  be  given  to  them  than  would  have  been  given  to 
them  under  the  former  arrangement."  But  he  has  no  right 
to  insist  on  having  the  legal  rent-charges  which  had  been 
given  to  the  mortgagees  in  satisfaction  of  their  legal  demand 
postponed  to  him  for  the  purpose  of  giving  him  a  priority  to 
which  he  was  not  entitled  at  the  time  when  the  arrangement 
was  made  between  the  company  and  their  creditors.  The 
appellant  relied  on  the  cases  in  which,  where  a  third  mort- 
gagee has  paid  off  the  first  mortgagee,  he  has  let  in  the 
second  mortgagee  siimply  by  the  neglect  and  carelessness  of 
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his  conveyancer  so  as  not  to  be  entitled  to  retain  the  benefit 
of  the  first  security  which  he  has  paid  oflf,  because  he  has, 
being  the  third  incumbrancer,  paid  it  oflf  and  let  in  a  man 
who  had  an  intermediate  incumbrance.  Such  were  the  cases 
of  Mocatta  v.  Mxirgatroyd  (*),  Tovlmin  v.  Steere  (")  and 
Parry  v.  Wright  (').  Those  cases  perhaps  some  day  will 
have  to  be  reconsidered,  but  it  is  quite  clear  that  their  prin- 
ciple is  not  to  be  extended.  Probably  they  are  rendered  in- 
nocuous by  this,  that  conveyancers  exclude  their  application 
1070]  by  *puttinff  in  three  or  four  lines  saying  that  the 
original  debt  is  to  be  considered  as  subsisting  for  the  bene- 
fit of  the  person  who  has  paid  it  oflf.  But  takmg  the  simple 
case  of  a  first  mortgagee  converting  his  first  mortgage  into  a 
rent-charge  forever,  with  power  of  distress  and  entry,  I  am  of 
opinion  that  tiie  cases  of  Mocatta  v.  Muraabroyd  ('),  Toulmin 
V.  Steere  ('),  and  Parry  v.  Wright  (^,  ought  not  to  be 
extended  so  as  to  deprive  that  first  mortgagee  of  the  legal 
rent-charge  which  he  nas  taken  instead  of  nis  conveyance  in 
fee,  so  as  to  let  in  an  intermediate  incumbrancer  and  give 
that  intermediate  incumbrancer  a  benefit  to  which  he  was 
not  before  entitled.  Of  course  it  is  quite  ri^ht  that  an  inter- 
mediate incumbrancer  should  not  be  prejudiced  by  any 
dealings  between  his  debtor  and  another  incumbrancer. 
At  the  same  time  it  is  not  for  this  court  to  find  some  recon- 
dite technical  reason  for  giving  a  man  a  benefit  at  the 
expense  of  another  man  who  was  under  no  liability  whatever 
to  pay  mm. 

We  propose  to  make  an  order  which  will  leave  Mr.  Stevens 
in  possession  of  all  the  rights  he  had  when  the  scheme  was 
made,  and  that  that  is  all  he  is  entitled  to. 

Sir  G.  Mellish,  L.  J.  I  am  of  the  same  opinion.  I  think 
it  is  quite  clear  that  Mr.  Stevens  has  not,  by  virtue  of  his 
writ  01  elegit,  any  legal  right  over  the  property  of  the  rail- 
way company,  it  does  not  appear  that  there  were  any 
superfiuous  lands,  and  I  think  it  is  clear  that  he  cannot,  by 
virtue  of  a  writ  of  elegit,  bring  ejectment  to  recover  the  rail- 
way itself,  both  because  the  land  of  the  railway  is  devoted 
by  act  of  Parliament  to  a  particular  purpose,  and  also 
because  there  is  a  valid  agreement  with  the  London  and 
South-Western  Company  under  which  that  company  is  in 
possession  of  it.  Neither  is  Mr.  Stevens  entitled  at  law  to 
the  rents  and  profits  which  are  earned  by  the  railway  com- 
pany, because  at  the  time  his  writ  of  elegit  was  returned 
there  were  a  variety  of  debenture  holders  who  had  in  law 
the  first  charge  on  the  rents  and  profits,  and  could  have  got 

(')  1  p.  Wme.,  898.  («)  8  Mer.,  210.  (»)  ||S.  <fc  S.,  869;  6  Russ.,  142, 
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a  receiver  appointed  by  magistrates  to  obtain  those  rents 
and  profits.  It  may  be  true  that  those  debentures  have 
been  put  an  end  to ;  but  then  there  has  been  created  in  lieu 
of  them  debenture  stock,  the  holders  of  which  have  also 
a  l^^gal  riffht  to  get  a  receiver,  and  so  have  a  legal  priority. 
*Then  tne  whole  question  comes  to  this.  What  equi-  [10  il 
table  rights  has  Mr.  Stevens  in  this  court  to  prevail  over 
those  legal  rights  which  those  mortgagees  have  got  ?  And 
I  entirely  agree  with  what  the  lord  justice  has  said — that  we 
ought  not  to  hold  that  he  has  any  greater  equitable  rights 
than  he  had  previous  to  the  scheme.  We  ought  to  take  care 
that  his  interests  are  not  prejudiced  by  the  scheme ;  but  on 
the  other  hand,  it  would  oe  very  wrong  to  hold  that  he  has 
acquired  by  it  a  priority  over  every  one  else. 

Minutes  of  Order: — Vary  the  decree  of  11  March,  1873,  by  omitting  so  mnch  as 
declares  the  order  and  priorities  of  the  charges  on  the  property  and  undertaking  of 
the  company,  and  as  declares  the  right  of  Stevens  and  the  judgment  creditors  to  take 
B  stock  in  satisfaction  of  their  judgments ;  and  so  much  as  directs  the  receiver  to 
i4>ply  the  moneys  to  come  to  his  hands,  thirdly,  in  keeping  down  the  annual  charges 
on  the  undertaking  of  the  company  in  the  order  and  accormng  to  the  priorities  there- 
inbefore declared. 

Order  that,  without  prejudice  to  the  rights  of  the  unpaid  vendors  of  any  land  taken 
by  the  company  who  have  not  accepted  rent-charges  nor  debentures  or  debenture 
stock  in  satisfaction  of  their  purchase-money,  the  receiver  do,  out  of  the  residue  of 
such  moneys,  after  providing  for  the  costs,  office  expenses,  and  ihe  interest  on  the 
unpaid  purchase-moneys,  as  directed  by  the  said  decree,  pay  all  moneys  due  for  the 
rent-charges  to  the  vendors  of  land  who  have  accepted  rent  charges  m  satisfaction 
of  their  purchase-money,  and  subject  thereto,  do  apply  the  residue  of  such  moneys  for 
the  pnrposes  of  the  scheme  of  arrangement  to  an  amount  equal  to  tiie  total  of  the 
following  amounts :  that  is  to  say,  first,  the  amounts  which  would  be  due  for  principal, 
interest,  costs,  and  otherwise,  to  the  vendors  of  land  who  were  paid  off  by  debenture 
A  stock,  in  case  they  had  not  been  so  paid  off;  and,  secondly,  the  amounts  which 
would  be  due  for  principal,  interest,  and  costs  to  the  holders  of  debentures  issued 
prior  to  the  filing  of  the  sheriff's  return  to  Stevens'  elegit,  who  were  paid  off  by  the 
said  debenture  A  stock  in  case  they  had  not  been  so  paid  off. 

Direct  the  following  inquiries : 

1.  An  inquiry  what  amounts  would  be  due  for  principal,  interest,  costs,  and  otKer- 
wise,  to  the  several  vendors  of  land  who  were  paid  off  by  the  debenture  A  stock.  In 
case  the  same  had  not.  been  so  paid  off. 

2.  An  inquiry  what  amounts  would  be  due  to  the  several  holders  of  debentures 
issued  prior  to  the  filing  of  the  sheriff's  return  to  Stevens'  elegit,  who  were  paid  off 
by  the  debenture  A  stock  in  case  the  same  had  not  been  so  paid  off. 

Costs  of  all  parties,  except  Stevens,  of  the  appeal,  to  be  taxed,  and  to  be  paid  by 
the  receiver,  together  with  the  costs  directed  to  be  taxed  and  paid  by  the  decree,  out 
of  the  first  moneys  to  come  to  his  hands  as  receiver.  Stevens  neither  to  pay  nor 
receive  costs  of  the  appeal. 

Adjourn  further  consideration.     Liberty  to  apply. 

Solicitors:  Messrs.  W.  &  J.  Flower  &  Nussey;  Messrs. 
Markby,  Tarry,  &  Stewart;  Mr.  J.  Keily ;  Messrs.  Senior ^ 
AttreCy  &  Johnson  ;  Messrs.  Stocken  &  Jupp, 

7  Eng.  Rep.]        ^      71 
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[Law  Reports,  8  Chancery  Appeals,  1072.] 
L.  JJ.,  July  26,  1878. 

1072]         *-E2?  parte  Daglish.    In  re  Wilbe. 

Bm  of  Scde—Regutraiionr-'Trade  Fixturea— Bills  of  Sale  Ad  (17  <fr  18  Vid.  <?.  86). 

W.,  a  lessee  for  years,  demised  by  way  of  mortgage  a  cotton  mill  and  all  the  steam* 
engines,  mill  gear,  and  fixed  and  movable  machinery  to  B.,  to  hold,  as  to  the  mill 
and  snch  machinery  as  was  of  the  natnre  of  fixtures,  for  the  residue  of  the  term 
except  the  last  two  days,  and  as  to  the  movable  machinery  and  other  articles  abso- 
lutely. The  deed  contained  a  power  of  sale  by  the  mortgagee  of  the  mill  and  machin- 
ery and  as  to  the  machinery  fixed  and  movable  either  with  the  mill  or  separately : 

Held,  thai  the  deed,  so  far  as  it  operated  as  a  mortgage  of  trade  fixtures,  required 
registration  under  the  Bills  of  Sale  Act ;  and  that  the  fact  of  the  building  and  the 
trade  fixtures  being  included  in  the  same  demise  made  no  difference. 

Beghie  v.  FenwiSc  (^)  and  Hawtry  v.  BuUin  (*)  followed. 

Boyd  V.  Shorroek  ('}  dissented  from. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar 
Pepys,  sitting  as  chief  judge  in  bankruptcy.  The  liquidat- 
ing debtor,  Mr.  E.  E.  Wilde,  was  a  cotton  spinner  at  High- 
field  Mills,  Lancashire.  The  petition  for  liquidation  oy 
arrangement  was  filed  on  the  22d  of  October,  1872,  and  a 
trustee  of  his  property  was  appointed. 

The  mills  were  neld  under  a  lease  for  999  years,  granted 
by  Mr.  H.  P.  H.  Blundell,  the  freeholder,  to  Messrs.  Wilde 
Brothers,  of  which  firm  E.  E.  Wilde  was  the  surviving  part- 
ner, by  an  indenture  dated  the  31st  of  December,  1857.  By 
this  deed  the  lessor  deiriised  the  piece  of  land  .therein  de- 
scribed, together  with  the  building  thereon  erected,  which 
was  intended  to  be  converted  into  and  used  as  a  mill  for 
spinning  and  manufacturing  cotton,  woolen  and  other  tex- 
tile fabrics,  to  E.  E.  Wilde  and  J.  Wilde  for  999  years  at 
the  rents  therein  reserved.  The  indenture  contained  a  cove- 
nant by  the  lessees  that  they  would,  at  their  own  expense, 
erect  and  fix  up  all  such  steam  and  other  engines,  boilers,  mill 

fearing,  shafting,  machinery,  going  gear,  tackle,  and  other 
073]  appliances  as  might  be  ^usually  or  properly  employed 
in  the  spinning  and  manufacture  of  cotton  and  other  textile 
fabrics,  and  would  keep  the  premises,  and  the  steam  and 
other  engines,  boilers,  mill  gearing,  shafting,  going  gear, 
tackle,  and  other  appliances,  and  all  soughs,  pipes,  and 
drains  erected,  made,  or  fixed  on  the  demised  premises,  or 
from  time  to  time  to  be  substituted  in  place  of  the  same 
during  the  term,  in  good  repair ;  and  would,  at  the  expira- 

(»)  Post,  p.  1076,  n.         («)  Law  Rep.,  8  Q.  B.,  290.         (*)  Law  Rep.,  6  Eq.,  72. 
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tion  of  the  term,  yield  up  the  said  demised  building  and  all 
walls,  buildings,  soughs,  drains,  pipes,  and  other  works  so 
to  be  erected,  built^  and  made  or  fixed  as  aforesaid,  with  the 
appurtenances,  in  good  order  and  repair. 

By  an  indenture  dated  the  20th  of  October,  1871,  E.  E. 
Wilde  and  J.  Wilde  demised  and  assigned  to  Gr.  H.  Daglish 
the  piece  of  land,  mill,  buildings,  ana  premises  comprised 
in  the  indenture  of  lease  of  the  31st  of  December,  1857,  and 
also  all  and  singular  the  steam  engines,  boilers,  mill  gearing, 
millwright  work,  fixed  and  movable  machinery,  imple- 
ments, and  utensils  then  or  thereafter  to  be  fixed  or  placed 
upon  or  used  in  or  about  the  mill,  buildings,  and  premises, 
to  hold  the  pieces  of  land,  mill  buildings,  steam-engines  and 
boilers,  and  all  such  part  or  parts  of  the  said  mill  gear,  mill- 
wright work,  machinery,  and  premises  thereinbefore  de- 
mised as  were  of  the  nature  of  fixtures,  unto  the  said  G.  H. 
Daglish,  his  administrators,  and  assigns,  for  the  residue  of 
the  terra  of  999  years  except  the  last  day  thereof,  subject  to 
the  rents,  covenants,  and  conditions  in  the  said  indenture 
of  lease  reserved  and  contained,  and  subject  to  the  proviso 
for  redemption  thereinafter  contained,  and  to  hold  all  such 
and  such  parts  of  the  said  mill  gear,  millwright  work,  ma- 
chinery, and  premises  thereinbefore  expressed  to  be  demised 
and  assigned  as  were  not  in  the  nature  of  fixtures,  unto  the 
said  G.  H.  Daglish,  his  executors,  administrators,  and  as- 
signs, subject  to  the  ;proviso  for  redemption  thereinafter 
contained.  And  the  said  indenture  contained  a  proviso  for 
the  redemption  and  reassignment  of  the  whole  of  the  said 

E remises  on  payment  of  the  sum  of  £2,000  advanced  by  G. 
[.  Daglish,  with  interest.  The  indenture  contained  tove- 
nants  by  the  mortgagors  that  they  would  not  pull  down  or 
remove  the  mill,  Duildings,  steam-engines,  &c.,  fixed  and 
movable  machinery,  implements,  utensils,  and  premises, 
without  the  mortgagee's  permission,  and  a  power  to  the 
mortgagee,  without  any  *f urther  consent  on  the  part  [1074 
of  the  mortgagors,  to  sell  the  premises  subject  to  the  secu- 
rity, or  any  part  thereof,  either  together  or  in  parcels,  and 
as  to  the  steam-engines,  boilers,  &;c.,  fixed  and  movable 
machinery,  and  other  premises  of  like  nature,  either  together 
with  the  buildings  and  land  or  separately  and  detached 
therefrom,  and  to  make  any  stipulations  as  to  the  removal 
of  any  property  sold  separately  from  the  buildings,  and 
with  a  declaration  that  on  any  sale  the  mortgagors  should 
stand  possessed  of  the  last  day  of  the  term  of  999  years  in- 
trust for  the  purchaser. 
This  mortgage  was  not  registered  under  the  Bills  of  Sale 
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Act  (17  &  18  Vict.  c.  36),  nor  was  possession  taken  by  the 
mortgagee  before  the  commencement  of  the  liquidation. 

Under  these  circumstances  the  registrar  held  that  such  of 
the  machinery  and  other  articles  on  the  premises  as  were 
tenai^t'  s  fixtures  became  the  property  of  the  trustee,  as  part 
of  the  debtor' s  estate ;  and  from  this  decision  G.  H.  Daglish 
appealed. 

Mr.  Joshua  WilUams^  Q.C.,  and  Mr.  Horfon  Smithy  for 
the  appellant :  The  property  which  we  claim  is  such  parts 
of  the  machinery  and  mill  gear  as  are  trade  fixtures  belong- 
ing to  the  tenant.  These  articles  pass  under  an  assignment 
of  the  mill  as  attached  to  the  building,  although  the  tenant 
may  remove  them  during  the  term.  The  intention  of  the 
parties  was  clearly  to  treat  them  as  attached  to  the  mill,  as 
they  were  included  in  the  demise,  and  distinguished  from 
the  mere  movable  articles.  The  Bills  of  Sale  Act  was  in- 
tended to  prevent  '*  secret  bills  of  sale  of  personal  chattels," 
and  applies  to  separate  bills  of  sale  of  chattels,  including 
fixtures,  and  does  not  apply  to  such  a  case  as  this,  where 
they  were  included  in  the  same  demise  with  the  building : 
Mather  v.  Fraser  Q) ;  Climie  v.  Wood  (') ;  Longhotham  v. 
Berry  (') ;  Holland  v.  Hodgson  (*) ;  Metropolitan  Counties 
Asyium  v.  Brown  (') ;  Ex  parte  Barclay  ( ) ;  WaterfaU  v. 
Penistone  (') ;  Ex  parte  Asthury  (*) ;  Boyd  v.  Shorrock  (•). 
1075]  It  is  *true  that  Vice-Chancellor  Afalins,  in  Begbie  v. 
Eenwicky  (*),  and  the  Court  of  Queen's  Bench  in  Hawtry  v. 

2  E.  <&  J.,  686.  successiye  incumbrancers,  nnder  the  foU 

Law  Rep.,  4  Ex.,  828.  lowing  circumstances:    The  mortgage  to 

)  Ibid.,  6  Q.  B.,  128.  Begbie,  the  plaintiff  in  the  first  suit,  was 

)  Ibid.,  7  C.  P.,  828.  by  an  indenture  dated  the  20th  of  Jan- 

)  26  Beav.,  454.  uary,   1865,  between    John    Stewart,  a 

)  6  D.  M.  <fe  6.,  403.  shipbuilder  at  Millwall,  of  the  first  part, 

)  6  E.  A  B.,  876.  James  Ash  of  the  second  part,  and  B^bie 

(^)  Law  Rep.,  4  Ch.,  680.  of  the  third  part,  by  which,  after  reciting 

(*)  Law  Rep.,  6  Eq.,  72.  amongst  other  things  the  title  of  John 

Stewart  to  the  leasehold  premises  thereby 

Q^  Y.-G.  M.     1871.     Jan.  17,  18.  mortgaged,   and    reciting  certain   mort- 
gages  of   the    leasehold    and    copyhold 

Bkgbie  v.  Fknwick.  premises  comprised  therein  as  to  part 

ri  QAK    Tj     (ihK  1  thereof  by  indenture  of  mortgage  of  the 

1.1865    1$.     i75.j  gg^j^  ^^  December,  1868,  and  a  further 

Fenwick  t;.  Begbib.  security  of  the  29th  of  December,  1868, 

and  some  further  charges,   it  was  wit- 
[1866    F.     114.]  nessed  that  John   Stewart  thereby   de- 

mised certain  messuaces,  with  the  manu- 
This  was  a  summons,  adjourned  into  factory,  foundry,  stable,  and  premises 
court,  and  taken  out  for  the  purpose  of  adjoining,  situate  in  Russell  Street,  Black- 
determining  certain  questions  of  principle  wall,  and  certain  pieces  of  land  situate  in 
which  arose  in  taking  the  accounts  under  the  Isle  of  Dogs,  and  all  and  singular  the 
an  ordinary  redemption  decree,  made  in  premises  comprised  in  and  demised  hj 
two  suits  for   redemption  instituted  by    certain  indentures  of  lease  therein  speci- 
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BvMin{^\  held  that  an  ^assignment  of  trade  fixtures  [1076 

ought  to  be  registered,  but  in  both  those  cases  the  building 

fied,  or  then  held  ander  the  same  inden-  identical  with  the  present.  Mather  v. 
tures  respectively,  with  their  respective  Fnuer  followed  Ex  parte  JBarclay  (6  D. 
appurtenances,  to  Beghie,  his  executors,  M.  is  G.,  408),  which  decided  a  like  point 
administrators,  and  assigns,  for  the  unex-  in  the  analogous  case  between  a  mort- 
pired  residue  of  the  terms  of  thirty  years,  f  aeee  and  an  assignee  in  bankruptcy, 
sixty  years,  and  sixty  years,  granted  Where  the  words  of  description  are  sum* 
therein  by  tJie  same  several  indentures  of  cient  to  carry  fixtures  as  part  of  the  free- 
lease  respectively,  except  the  last  ten  hold,  the^  pass  at  once  to  the  mortgagee : 
days  of  the  same  several  terms  respec-  Metrapoltian  CourUUa,  Ac,  Society  y. 
tively,  subject  to  the  prior  incumbrances ;  Broum  (26  Beav.,  454),  even  when  they 
and  D^  a  second  operative  part  it  was  are  affixed  after  the  date  of  the  mortgage: 
also  witnessed  that  Stewart  thereby  as-  CuUwick  r.  Swindell  (Law  Rep.,  8  Eq., 
signed  all  steam-enginee,  boilers,  machin-  249) ;  Climie  y.  WSod  (Law  Rep.,  3 
ery,  plant  and  fixtures,  erections,  imple-  Ex.,  267).  Considerations  as  to  rights 
ments,  tools,  and  utensils,  then  or  at  any  as  between  landlord  and  tenant  are 
time  thereafter  fixed,  placed,  or  being  in,  wholly  beside  the  present  question  : 
upon,  or  about  the  premises  thereinbefore  JSe  parte  Aeihury  (Law  Rep.,  4  Ch., 
expressed  to  be  demised,  and  not  being  680). 

of  the  nature  of  landlord's  fixtures,  to  Mr.  CoUoh,  Q.C.,  and  Mr.  WaU9r,  for 
Beffbie,  his  executors,  administrators,  Fen  wick:  In  principle  the  Bills  of  Sale 
and  assigns,  subject  to  the  proviso  for  re-  Act  includes  fixtures  which  may  be  re- 
demption therein  contained.  moved  by  a  tenant  before  the  expiration 

The  proviso  for  redemption  applied  to  of  his  term, 

the  property  comprised  iu  both  operative  Boyd  y.  Shorroek  only  goes  to  the  point 

parts.  that  where   parties  intend  to  deal  with 

By  an  indenture  of  the  1st  of  March,  fixtures  as  part  of  the  freehold,  it  is  not 
1866,  the  same  property  was  by  the  same  necessary  to  register  as  a  bill  of  sale  a 
description  mortgaged  to  Fen  wick,  the  mortgage  comprising  them.  JSz  parte 
defenoant  in  the  first  suit,  to  secure  an  Barclay  was  simply  a  question  of  order 
advance  by  him.  Fenwick  also  obtained  and  disposition  under  the  Bankrupt  Acts, 
a  transfer  of  the  earlier  incumbrances.  But  in  these  mortgagee  the  fixtures  are 
which,  however,  did  not  include  the  trade  dealt  with  as  chattels  in  a  separate  opera- 
fixtures,  tive  part  distinct   from  the  soiL    The 

Bigbie's  security  was  not  registered  as  form  of  the  deed  has  an  important  bear« 

a  bill  of  sale,  but  Fenwick  soon  after  ob-  ing  on  the  question :    Waier/cUl  y.  Feni' 

taining  his  registered  it  as  such.  stone  (6  E.  <&  B.,  876). 

The  question  now  argued  was,  whether  Mr.  Olasee,  in  reply,  referred  to  Saley 

the     trade     fixtures    passed    to    Bigbie  y.  Hammer sley  (8  B.  F.  <&  J.,  687). 

as  part  of  the  freehold  under  his  mort-  Sia  R.  Malins,  Y.C,  after  some  general 

gage    without    registration,    or    passed  remarks*  as  to  the  question  raised  upon 

to    Fenwick  under    his    registered    bill  the  summons,  continued : 

of  sale.  The  first  question  which  arises  is  a  very 

Mr.  Glaeee,  Q.C.,  and  Mr.  Marten,  for  important  one.     Suppose  a  person  seised 

Begbie:  The  present  question  is,  whether  in  fee  of  a  manufactory  or  entitled  to  it, 

the   trade    fixtures,   which,   as  between  as  in  the  present  case,  for  a  term  of  years, 

landlord  and  tenant,  might  have  been  re-  He    mortgages    the    leasehold   property 

moved  by  the  tenant  before  the  expira-  comprised  in  such  a  lease,  and  all  its  ap- 

tion  of  his  term,  are  within  the  Bills  of  purtenances  for  the  residue  of  the  term. 

Sale  Act.     This  was  considered  in  Mather  Does  a  mortgage  in  that  form  Include  the 

y.  Fraeer,  (2  K.  <&  J.,  686),  and  the  com-  trade  fixtures  ?    It  is  said  that  some  of 

mon    law    principle,   that    whatever    is  the  cases  have  decided  that  it  does.     Cli- 

afiixed  to  the  freehold  goes  with  the  soil,  mie  v.  Wood  (Law  Rep.,  8  Ex.,  267)  is 

was  held  to  apply,  and  it  was  determined  appealed  to,  and  certainly,  as  far  as  I  can 

that  trade  fixtures  did  not  require  regis-  collect  from  the  re})ort,  it  would  seem 

tration:  and  Boyd  v.  Sfiorrock  (Law  Rep.,  that  the  Court  of  Exchequer  so  decided. 

6  Eq.,  72)  applied  this  principle  in  a  case  But  at  the  same  time  the  form  of  the 

Q)  Law  Rep.,  8  Q.  B.,  290. 
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1077]  and  the  fixtures  were  conveyed  by  two  *separate  wit- 
nessing parts  of  the  mortgage  deed.  Here  they  are  included 
in  the  same  demise. 

deed  is  not  stated,  and  it  may  turn  out,  residue  of  the  term,  with  the  appnrte- 
for  aught  I  can  see,  that  there  were  nances  (nothing  being  said  about  the  fix- 
words  in  that  deed  having  reference  to  tures),  would  Be  sufficient  to  pass  the 
the  fixtures.  [His  honor  then  referred  fixtures.  My  impression  is  that  the  fix- 
to  the  facts  of  that  case,  and  continued:]  tures  would    not    pass.      But    as  other 

The  court  says  (p.  260) :  "  The  term  judges  have  come  to  a  different  conclu- 
'  fixture '  is  an  ambiguous  one.  It  has  sion,  it  is  not  my  intention  to  go  contrary 
been  defined  to  be  such  an  annexation  as  to  what  tliey  have  said.  I  do  not  think 
can  be  removed  from  land  by  the  party  it  is  necessary  for  my  decision  to  come  to 
annexing  it  adversely  to  the  owner,  but  any  conclusion  upon  the  subject.  With 
in  its  more  general  sense  it  means  any  r^ard  to  the  ca^e  of  Ez  parte  Barclay 
annexation  or  addition  which  has  been  (6  D.  M.  A  G.,  408),  where  there  was  a 
affiled  to  or  planted  in  the  soil  of  the  written  memorandum  executed  by  a  pub- 
land.  The  rule  of  the  law  is  Quicquid  lican  of  the  lease  of  his  public  house,  with 
planfatur  solo,  solo  cedit,  and  in  several  all  fixtures,  I  think  there  is  considerable 
of  the  old  books  the  word  \fizatur '  is  doubt  whether,  if  it  had  been  a  mere  do- 
used as  synonymous  with  *pianlatur*"  posit  of  the  lease  without  any  written 
Now  this  was  a  very  peculiar  case ;  it  memorandum,  the  fixtures  would  have 
was  a  steam-engine  hx^  in  brickwork,  passed.  But  perhaps  that  case  is  not  so 
and  I  cannot  say  whether,  upon  look-  clear  on  this  point,  because  the  only 
ing  at  the  deed,  there  were  not  some  question  there  was  of  order  and  disposi- 
words  which  would  have  regard  to  the  tion.  The  argument  took  place  after  the 
fixtures.  passing  of  the  Bills  of  Sale  Act,  for  it  was 

The  other  case  mainly  relied  upon  to  argued  in  1855,  the  statute  having  been 

prove  that  point  was  the  case  of  Ctdlwiek  passed  in  1854,  but  nothing  turned  upon 

v.  Swindell  (Law  Rep.,  3  Eq.,  249),  before  that,  and  the  statute  was  not  in  any  woy 

the  master  of  the  rolls.     [His  honor  th(»n  referred   to.      The  word   "fixture     was 

read  the  head-note  in  that  case,  and  con-  included   in   the    written    memorandum, 

tinned:]     The  form  of  the  deed  is  not  and  the  decision  is  that  the  brewers,  as 

stated,  but  as  far  as  the  report  goes,  1  mortgagees,  were  entitled   to   the  trade 

think  it  must  be  admitted  that  this  ap-  fixtures  as  against  the  assignees  in  bank- 

pears  to  be  a  decision  of  the  moster  of  the  ruptcy. 

rolls,  that  by  a  mortgage  of  a  mill  or  any  However,  in  the  view  which  I  take  of 

building  used  for  the  purposes  of  trade  this  case,  it  is  not  necessary  for  me  to 

without  particular  words,  the  trade  fix-  come  to  any  positiv'e  conclusion  one  way 

tures  do  pass  to  the  mortgtigee.  or  other  on  that  subject.     The  mortgagor 

Another  case  which  was  relied  upon  here  carried  on  a  very  considerable  trade 

was  the  case  of  Boyd  v.  Shorrock  (Law  as  a  ship-builder  or  ship- repairer.     Now, 

Rep.,  5  Eq.,  72),  where,  on  looking  to  the  assuuiiug  the  decisions  to  which  I  have 

report,  it  is  very  plain  that  not  only  the  referred  to   be  good,  and  to   determine 

property  was  conveyed,  but  "  all  and  sin-  that  if  a  man  assigns  his  mill  or  manufac- 

gular   the    looms  and    other   machinery  tory,  and  all   its  appurtenances,  the  fix- 

whether  fixed  or  movable  then  standing  tares  do  pass,  it  is  also  clear  that  the  deed 

and  being,  or  which  at  any  time  tliere-  may   express  that  they  shall    not   pass, 

after  during  the  continuance  of  the  seen-  Words  may  be  inserted  of  any  descrip- 

rity  might  be  in  or  about  the  mill."  tion  to  exclude  them,  or  they  may  be  the 

Therefore,  these  are  two  cases  in  which  subject  of  distinct  contract,  and  if  the 

there  was  an  a8«ignment  of  machinery,  court  sees  plainly  that  by  a  ccmveyanee 

But  for  the  purpose  of  my  decisitm  I  am  of  freehold  projHjrty,  or  an  assignment  of 

bound  to  say  tiiat,  consideriuj;  the  enor-  leiisehold  property,  as  it  may   be,  it  was 

mous  value  of  macliinery  for  the  purposes  not  intended  to  include  the  fixtures,  then 

of  trade,  aa,  for  instance,  in  a  cotton  mill,  I   have   the   authority   of  the   C<mrt  of 

I    entertain     very    considerable     doubt  Queen's  Bench  in  Waterfall  v.  PeniMonf 

whether  a  mere  conveyance  of  the  land,  (6  E.  <fe  B.,  876)  for  saying  that  freehold 

or  an  assignment  of  the  building  for  the  or  leasehold  property  may  be  the  subject 
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*Mr.  De  Gex,  Q.C.,  and  Mr.  Winslcm,  for  the  [1078 
trustee,  were  not  called  on. 

of  one  contract  and  the  fixtares  the  sub-  regard  to  movable  chattels  (which  appear 

ject  of  another.     [His  honor  then  refer-  to  me  to  fall  within  the  object  oi  this 

red  to  the  facts  of  the  case,  and,  after  ob-  statute,  which  is  to  take  away  that  appa- 

servins  that  if  the  deed  had  contained  rent  ownership  and  to  give  the   public 

only   the  first    operative  part  the  case  who  are  giving  credit  to  traders,  informa- 

might  have  been  diiferent,  continued:]  tion  who  have  and  who  have  not  parted 

Now  1  apprehend  that  the  fixtures  did  with  their  movable  property)  to  hold  that 
not  pass  by  the  first  witnessing  part,  all  the  machinerv  and  fixtures  not  form- 
The  mortgagee  does  not  get  them  be-  ing  part  of  the  freehold,  but  merely  af- 
cause  they  are  annexed  to  the  freehold  fixed  to  it  for  the  purposes  of  trade,  and 
and  cannot  be  severed  without  his  con-  commonly  called  trade  fixtures,  may  be 
sent,  but  by  an  entirely  separate  contract  assigned  by  way  of  mortgage,  and  a  good 
and  assignment  So  that  he  acquires  title  thereby  given  to  a  mortgagee  a^inst 
two  things — the  leasehold  property  first,  the  assignees  in  bankruptcy,  without 
and  secondly,  all  the  machinery  of  every  registration  under  this  act  ?  I  confess 
description.  Where  they  pass  by  one  wit-  the  point  appears  to  me  to  be  one  admit- 
nessing  part,  that  is,  where  they  are  all  put  ting  of  the  greatest  possible  doubt.  If  I 
together  as  being  annexed,  the  case  of  were  unfettered  by  authority  I  should  un- 
Boyd  V.  Shorroek  will  apply.  There  the  hesitatingly  come  to  the  conclusion  that 
Yice-Chancellor  Wood — although  I  must  all  movable  property,  and  all  trade  fix- 
confess  I  do  not  understand  the  ground  tures,  whether  movable  or  immovable, 
of  his  decision — decided  not  only  that  unless  they  have  absolutely  and  unquali- 
they  would  pass,  but  that  the  assignment  fiedly  become  part  of  the  freehold,  are 
of  them  is  good  against  the  assignees  within  the  act.  Everything  which  is 
in  bankruptcy,  although  the  deed  is  fixed  to  a  building,  whether  bv  bolts, 
not  registered  under  the  17  A  18  Vict,  screws,  or  nails,  or  in  any  way  whatever, 
c.  86.  merely  for  the  purposes  of  trade,  ought. 

Now  let  us  consider  the  policy  and  ob-  in  my  opinion,  to  be  considered  within 

ject  of  this  act,  and  particularly  the  re-  the  act ;   and  although  the  assignment  of 

cital.       W^e    know    very    well    that    in  them  is  accompanied  by  an  assignment 

bankruptcy,  trade  fixtures,  where  there  of  the  property  to  which  they  are  afiixed, 

is  no  question  of  ri^ht  in  the  mortgagee,  my  opmion  is  that  the  assignment  ought 

will  pass  to  the  assignees,  as,  for  instance,  to  be  registered,  in  order  to  take  them 

in  the  case  of  a  large  mill  with  cotton  out  of  the  order  and   disposition  of  the 

looms  to  an   enormous  amount.      Many  trader,  so  as  to  pass  to  his  assignees, 

cases  may  be  suggested  in  which  a  trader  However,  it  is  not  my  decision,  beciuso 

obtains  credit  not  merely  because  he  is  in  Water/all  v.  PenistoHe  has  expressly  de- 

the  occupation  of  a  building  of  which  he  cided  this  point;  and  although  observa- 

may  well  be  assumed  to  be  the  tenant,  tioiis  have  been  made  upon  that  case,  I  do 

That  may  or  may  not  enable  him  to  ob-  not  find  that  there  is  any  case  in  which 

tain  credit.     But  when  he  is  iu  possession  disapprobation  has  been  expressed  with 

of  a  large  amount  of  machinery,  and  by  it,  and  certainly  there  is  no  case  which 

the  apparent  ownership,  which  continues  has  overruled  it. 

unless  the  public  is  informed  by  registra-  That  case  appears  to  me  all  but  identi- 

tion  under  this  act  that  it  has  ceased,  he  cal  with  the  present.     [His  honor  then 

obtains  credit.  referrcnl  to  the  facts  of  that  case,  and  con- 

[Uis  honor  then  referred  to  the  pre-  tinned  :]     But  for  the  Bills  of  Sale  Act, 

amble  and  7th  section  of  the  act,  and  con-  the  defendant,   as  mortgagee,  would  un- 

tinucd  :]  doubtedly  have  had  a  good  title,  because 

Now  some  of  the  cases  relied  upon  by  the   things   were  assigned  to   him,   and 

the  learned  counsel  for  Mr.  Begbie  arose  would  not  have  been  in  the  order  and  dis- 

between  two  successive  mortgagees,  and  pr)8i(ion  of  the  bankrupt.     It  would  have 

merely   decide,   what    there    can  be   no  fallen   witliin  the   decision  in   Ex  parte 

doubt  whatever   about,   that   if    a  man  Barclay,  and  a  perfectly  good  title  would 

mortgages  his  mill  and  fixtures  first  to  A.  have   been  acquired.     But  the  decision 

and  then  to  B.,  B.  can  have  no  priority  was  that  the  defendant  acquired  no  title, 

over  A.    But,  now,  can  it  be  right  with  It  is  a  decision  of  a  judge  of  great  emi- 
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1079]  *SiR  W.  M.  James,  L.  J.  I  am  of  opinion  that  this 
case  is  substantially  decided  by  the  case  before  the  Vice-Chan- 
cellor Malins,  Begoie  v.  FenwicJc^  and  the  subsequent  case 
1080]  before  the  Court  of  Queen's  Bench,  Hawtry  v.  *But' 
lin  (*).  The  decisions  in  both  those  cases  seem  to  me  to  be 
consistent  with  the  plain  policy  of  the  law,  and  the  intent 
and  meaning  of  the  act  of  Parliament,  and  it  is  a  matter  that 
would  require  a  great  deal  of  consideration,  at  all  events, 
before  we  should  differ  from  two  such  authorities  and  over- 
rule decisions  which  really  are  plainly  for  the  furtherance 
of  and  in  accordance  with  the  policy  of  the  legislature. 

Independently  of  that,  I  am  prepared  to  express  mv  own 
opinion  that  if  the  question  stood  for  the  first  time  lor  de- 
cision here  I  should  come  to  the  same  conclusion.  I  do  not 
at  all  mean  to  question  the  propriety  of  the  decisions  as  to 
the  effect  of  a  mortgage  hj  a  freeholder  of  property  to  which 
there  is  attached  that  which  is  de facto  a  fixture ;  but  those 
cases  seem  to  me,  when  carefully  considered,  to  have  yerv 
little  bearing  on  the  present  case,  because  the  word  "fixtures," 

nence — Mr.  Justice  Erie.     I  do  not  think  the  act  is  to  prevent  persons  who  hare 

it  is  for  me,  finding  that  no  judge  who  has  done  so  obtaining  false  credit  upon  that 

E receded  me  has  expressed  any  disappro-  which  has  been  actually  assigned.  I  ob- 
ation  of  that  case,  to  question  it.  I  serve  that  in  WaterfaU  v.  PeniMotie  the 
think  it  is  binding  upon  me,  and,  more-  learned  jud^^s  say  they  agree  with  the 
over,  it  appears  to  be  right.  [His  honor  vice-chancellor  in  Ma/her  v.  Fraaer  that 
then  read  part  of  the  judgment  in  that  an  assignment  of  the  property  with  the 
case,  and  continued  :]  1* he  Court  of  fixtures  is  not  a  bill  of  sale.  To  that  ex- 
Queen's  Bench,  therefore,  took  precisely  tent  the  decision  is  contrary  to  my  im- 
the  view  which  I  have  expressed — that,  pression.  However,  I  do  not  decide  the 
whether  they  were  affixed  to  the  freehold  question  upon  that  point,  although  I  think 
for  the  purposes  of  trade  or  not,  they  were  it  open  to  very  grave  doubt;  but  the  de- 
chattels  within  the  meaning  of  the  stat-  cision  there  is  that  where  the  freehold  or 
ute.  This  case,  therefore,  is,  in  my  opin-  leasehold  property'  is  made  the  subject  of 
ion,  in  complete  opposition  to  the  decision  one  contract,  and  the  fixtures  are  the  sub- 
of  Vice-Chancellor  Wood,  which  has  been  ject  of  another,  it  is  then  a  bill  of  sale 
referred  to,  in  the  case  of  Boyd  v.  SJior-  within  the  act,  and  must  be  registered.  In 
rock.  I  cannot  think  that  the  Vice-Chan-  my  opinion,  in  the  present  ca,sc  the  deeds 
cellor  Wood  would  have  come  to  the  most  distinctly  show  that  the  leasehold 
conclusion  he  did,  if  he  had  adverted  to  property  was  one  subject  of  security  and 
this  case,  unless  he  was  prepared  to  over-  the  machinery  another ;  and  being,  there- 
rule  it,  because  the  question  there  was  fore,  a  mere  bill  of  sale  with  regard  to 
precisely  like  the  one  now  before  nie  as  the  machinery,  it  did  not  require  rt^isu 
to  trade  machinery  affixed  to  the  freehold  tration,  and,  as  it  was  not  regiistered,  Mr. 
for  the  purposes  of  trade.  [His  honor  Begbie  did  not,  under  his  deed,  acquire 
then  read  portions  of  the  judgment  in  any  title  to  the  affixed  machinery.  There- 
that  case,  and  continued :]  It  is  remark-  fore  the  result  is  that  machinery,  which 
able  that  the  very  grouna  stated  by  Vice-  for  the  purposes  of  trade  merely  was 
Chancellor  Woocf  for  the  non-registration  fixed,  is  in  the  same  position  as  that  which 
of  the  deed  is  that  the  mortgagor  said  it  was  entirely  loose. 

Z"Jiilrtr,  *!'"  *={■<"'""*  "•  ^rP""        Soliciton, :  Mess™.  Thoma,  A  Holhn»! 
ance  w.tji  the  law  by  reg wtermg  the  ae-    ^  jy.„       ^  j,   ^^^ 

signment  of  mere  personal  chattels  would 

injure  his  credit,  when  the  very  object  of         {})  Law  Rep.,  8  Q.  B.,  290. 
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as  I  understand  it  in  the  Bills  of  Sale  Act,  means  that  thing 
which  in  contemplation  of  law  has  a  distinct  existence  as  a 
fixture.  In  the  case  of  a  freeholder  the  freeholder  has  ex- 
actly the  same  interest  in  everything  attached  to  the  freehold 
as  he  has  in  the  bricks  and  mortar  themselves  which  make 
up  the  walls  of  the  freehold.  But  that  is  not  the  case  with 
respect  to  a  tenant  who- has  a  limited  interest — it  does  not 
signify  what  that  limited  interest  is — ^in  the  soil  and  the 
buildings,  and  who  has  besides  an  absolute  interest,  a  com- 
plete and  unqualified  property  ^(unqualified  except  [1081 
as  to  this,  that  he  must  remove  it  before  the  end  of  that  term) 
in  the  fixtures  as  distinct  from  the  interest  in  the  land.  This 
interest  is  a  thing  which  he  can  part  with,  a  thing  which  his 
creditors  can  seize,  and  a  thing  which  is  liable  to  execution 
as  against  him,  just  as  much  as  the  chairs  and  tobies  in  his 
house.  When  you  once  arrive  at  the  fact  that  a  person  has 
the  property  in  fixtures  as  distinct  from  their  connection 
with  and  adnesion  to  the  freehold,  then  they  are  in  mv  opin- 
ion the  very  class  of  things  which  were  intended  to  be  pro- 
vided for  by  the  Bills  of  Sale  Act.  If  the  tenant  is  precluded 
from  making  a  mortgage  of  his  fixtures  to  one  of  his  credi- 
tors by  a  bul  of  sale,  it  would  be,  in  my  opinion,  a  very 
narrow  construction  of  the  act.  It  would  not  be  to  further 
the  policy  of  the  law,  but  would  enable  ingenious  convey- 
ancers to  defeat  it,  if  we  were  to  say  that  a  man  who  could 
not  sell  the  chattels,  who  could  not  give  a  security  upon  the 
chattels  themselves,  by  a  bill  of  sale,  could  do  it  by  demising 
the  property,  which  might  be  held  on  a  tenancy  from  year 
to  year,  to  an  under-tenant  for  the  whole  of  his  term,  and 
then  demising  or  assigning  with  it  the  fixtures,  with  a  power 
of  entering  at  any  time  and  seizing  and  selling  those  fixtures 
as  distinct  property.  Such  a  construction  would  really 
make  the  act  of  Parliament  almost  a  plaything.  In  my  judg- 
ment it  would  be  very  mischievous  if  we  were  to  attempt  to 
distinguish  this  case  from  the  cases  before  Vice-Chancellor 
Malins  and  the  Queen's  Bench.  I  am  of  opinion  that  the 
decision  of  the  registrar  was  right,  and  that  this  appeal  must 
be  dismissed. 

Sir  G.  Mellish,  L.J.  I  am  of  the  same  opinion.  I  \^dll 
first  consider  the  case  on  the  principle  of  the  true  construction 
of  the  act  before  I  say  a  few  words  respecting  the  authori- 
ties. The  Bills  of  Sale  Act  says,  in  sect.  7,  that  the  expres- 
sion '*bill  of  sale,"  shall  include  bills  of  sale,  assignments, 
transfers,  declarations  of  trust  without  transfer,  and  other 
assurances  of  personal  chattels,  and  also  powers  of  attorney, 
7  Eng.  Kep.']  72 
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authorities,  or  licenses  to  take  possession  of  personal  chat- 
tels as  security  for  any  debt ;  and  then  it  says  that  the  ex- 
pression ''personal  chattels"  shall  include  fixtures.  There- 
fore it  says  this,  that  if  there  is  an  assurance  of  fixtures 
1082]  ill  whatever  form,  and  if  there  is  *a  power  to  take 
possession  of  fixtures  as  a  security  for  a  debt,  any  instru- 
ment that  gives  that  is  to  come  within  the  definition  of  a 
"  bill  of  sale."  The  object  of  the  act  is  stated  in  the  title  to 
be,  "to  prevent  frauds  upon  creditors  by  secret  bills  of  sale 
of  personal  chattels."  Oi  course  the  words  "  personal  chat- 
tels," in  the  title  of  the  act  as  well  as  elsewhere,  include  fix- 
tures, ^nd  therefore  one  of  the  objects  of  the  act  is  to  prevent 
frauds  upon  creditors  by  secret  bills  of  sale  of  fixtures,  that 
is  to  say,  by  secret  instruments  by  which  power  is  given  to 
take  fixtures  and  apply  them  as  a  security  for  money  lent. 
The  mortgage  in  the  present  case  very  clearly  gives  a  power 
to  the  mortgagee  to  take  possession  of  these  fixtures  for  the 
purpose  of  the  security  of  the  debt,  and  therefore  it  appears 
to  me  that,  according  to  the  plain  construction  of  the  act  of 
Parliament,  and  according  to  what  is  the  apparent  intention 
of  the  legislature  in  passing  it,  we  ought  to  hold  that  the 
instrument  giving  that  power  is  a  bill  oi  sale  within  the  act. 
Now,  with  reference  to  the  authorities,  can  this  be  distin- 
guished from  the  case  of  Hawtry  v.  Butlin  (')  ?  No  doubt 
there  is  a  distinction  in  the  form  of  the  two  instruments.  In 
the  one  instrument  there  was  a  demise  of  the  premises  for  a 
term  of  years,  that  is  to  say,  for  the  original  t^rm  wanting  a 
few  days,  not  including  the  fixtures,  and  then  by  a  second 
operative  part  there  was  an  absolute  assignment  of  the  fix- 
tures. In  the  present  case  no  doubt  the  conveyancer  has 
thought,  although  I  suppose  it  was  executed  long  before  the 
decision  of  that  case,  that  that  was  a  dangerous  form  of  con- 
veyance, and  he  has  endeavored  with  considerable  skill  to 
five  the  mortgagee  precisely  the  same  power,  but  using  a 
iJBEerent  form  of  words.  For  that  purpose  he  includes  the 
fixtures  nommatim  in  the  demise  for  the  term,  and  then 
afterwards  gives  a  power  to  sell  them  separately  from  the 
term  ;  but  is  not  the  mortgagee  precisely  in  the  same  posi- 
tion as  tlie  mortgagee  was  in  tlie  case  of  Hawtry  v.  Butlin  (')  \ 
In  both  cases  the  mortgagee,  on  default  being  made,  or  on 
demand,  has  pow^er  to  take  possession  of  the  premises  and 
the  fixtures  upon  them,  and  having  taken  possession  of  the 
premises  and  fixtures  upon  them,  has  power  to  sell  them 
together,  or  has  power  to  sever  the  fixtures  and  sell  them 
separately.     There  is  not,  as  far  as  I  can  see,  the  slightest 

(0  Law  Rep.,  8  Q.  B.,  290. 
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diflference  between  the  power  *which  the  mortgagee  [1083 
has  in  the  one  case,  and  the  power  which  he  has  in  the  other. 
That  being  the  case,  in  my  opinion  we  ought  not  to  allow 
any  different  result  to  ensue  oecause  a  dSferent  fonn  of 
words  is  used.  I  cannot  think  that  we  ought  to  hold  it  to 
make  any  real  difference  whether  there  are  two  testatums,  or 
whether  there  is  only  one.  I  am  at  a  loss  to  find  anything 
that  can  make  any  difference  in  the  legal  effect  of  the  deed ; 
nor  do  I  think  it  ought  to  make  any  difference  that  there  is 
a  nominal  demise  of  the  fixtures  included  in  the  conveyance. 
What  the  mortgagee  has  a  right  to  do  is  precisely  the  same 
in  both  cases,  and  therefore  ii  the  one  case  comes  within  the 
principle  and  intention  of  the  Bills  of  Sale  Act,  the  other 
must  do  so  too.  The  only  authority  at  all  against  this  con- 
struction is  the  case  of  Boyd  v.  Shorrock  H.  That  case  has 
been  dissented  from  bjr  Vice-Chancellor  Malins  in  Begbie  v. 
Fenwick  (*),  and  also  m  substance  by  Mr.  Justice  Blackburn 
and  Mr.  Justice  Mellor,  in  the  case  of  Hawtry  v,  Butlin^ 
and  I  agree  with  the  dissent  so  expressed.  I  cannot  help 
thinking  that  Vice-Chancellor  Wood  did  not  really  consider 
the  terms  of  the  Bills  of  Sale  Act.  In  my  opinion,  the  true 
construction  of  that  act  is,  that  if  a  person  is  in  possession  of 
fixtures,  then  he  cannot  pledge  those  fixtures  so  as  to  give  a 
title  to  the  mortgagee,  except  by  an  instrument  which  is  to 
be  registered  as  a  oill  of  sale.    The  cases  where  the  mort- 

fagors  have  been  freeholders  are  plainly  distinguishable, 
ecause  a  freeholder  cannot  be  said  to  be  in  possession  of 
fixtures  which  he  has  put  up,  although  the  same  things,  if 

})ut  up  by  a  lessee,  would  be  trade  fixtures ;  for  in  point  of 
aw  the  machinery  affixed  to  the  premises  is  just  as  much 
.  part  of  the  premises  as  the  bricks.  That  does  not  come 
within  the  words  of  the  act.  In  my  opinion  the  present  case 
does  come  within  the  words  of  the  act,  and  therefore  the 
mortgagee  has  lost  his  security  on  the  fixtures  from  not  hav- 
ing registered  his  mortgage  as  a  bill  of  sale. 

1  do  not  think  this  reasoning  applies  to  what  may  be 
called  the  power  machinery,  because  in  my  opinion  the  true 
constructioli  of  the  lease  is  to  make  the  power  machinery 
practically  the  landlord's  property.  The  lease  was  in  the 
nature  of  a  building  lease,  and  it  being  the  ordinary  practice 
in  Lancashire  to  demise  mills  with  *power  machinery  [1084 
in  them,  I  think  the  lease  is  purposely  so  worded  as  to  make 
the  power  machinery  practically  the  property  of  the  land- 
lord. It  is  true  that  in  the  covenant  to  give  up  possession 
at  the  end  of  999  years  that  is  not  included.    But  that  makes 

(')  Law  Rep.,  B  Eq.,  72.  («)  Ante,  p.  1075,  n. 
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no  practical  difference,  for  the  lessee  is  not  entitled  to 
remove  them  the  day  before,  and  after  it  has  expired  he 
cannot  remove  them.  Of  course  he  could  change  the  i)ower 
machinery ;  the  lease  specially  provides  for  that,  but  not  so 
as  to  substantially  decrease  the  value,  but  it  is  practically 
made  part  of  the  building,  and  is  not  within  the  meaning  of 
the  word  "fixtures"  in  the  act,  which  only  refers  to  ten- 
ant' s  fixtures,  which  the  tenant  is  entitled  to  remove. 

Sir  W.  M.  James,  L.J.  As  to  what  are  called  the  land- 
lord's fixtures,  I  desire  to  express  my  entire  concurrence 
with  what  the  lord  justice  says  about  the  construction  of 
the  act. 

Solicitors  for  the  appellant :  Messrs.  Lewis^  Munns^  & 
Longden. 

Solicitors  for  the  respondent:  Messrs.  Gregory ^  Row- 
cliff es^  &  jRawl€j  agents  lor  Messrs.  Scott  &  Co.y  Vngan. 


[Law  Reports,  8  Chanoery  Appeals,  1084.] 
L.  JJ.,  Aug.  2,  4,  1878. 

Weston  v.  Arnold. 

[18Y2    W.    229.] 

Party  Wall — WaU  extending  above  adjoining  Building — AneiaU  LighU — BriM 
Improvement  AeU,  1840  and  1847 — JSx  parte  Injunction — Suppression  of  Malerial 
Faet^CosU. 

A  wall  may  be  a  party  wall  to  snch  height  as  it  belongs  in  common  to  two  baild- 
ings,  and  csase  to  be  a  party  wall  for  the  rest  of  Its  height. 

The  BriAtol  Improvement  Act,  1840,  enacts  that  no  opening  shall  be  made  in  any 
party  wall  except  fur  communication  from  one  building  to  another.  The  plaintifT  had 
a  house,  one  wall  of  which  was  to  the  height  of  the  hrst  story  a  party  wall  between 
the  plaintiiTs  house  and  a  building  belonging  to  the  defendants,  6ut  above  that 
height  had  ancient  windows  opening  to  the  external  air.  The  plaintiff  pulled  down 
his  house,  and  proposed  to  rebuild  it  with  windows  in  the  same  position  as  before. 
Before  doing  this,  he  gave  notice  to  the  defendants,  under  the  act,  that  the  wall, 
which  he  described  as  a  party  wall,  was  out  of  repair,  and  a  certificate  of  two  survey- 
ors was  given  directing  the  party  wall  to  be  rebuilt  at  the  joint  expense  of  the  plain- 
1085]  tiff  and  ♦defendants.  The  defendants  afterwards  procecdedJbo  erect  a  build- 
ing which  would  obstruct  the  light  coming  to  the  ancient  windows  *f  the  plaintiff: 

Held,  (affirming  the  decision  of  Malins,  V.C.),  that  the  wall  above  the  defendants' 
building  was  not  a  party  wall,  and  that  the  plaintiff  was  not  precluded  from  making 
windows  in  it;  and  an  injunction  was  granted,  restraining  the  defendants  from 
obstructing  his  ancient  lights. 

The  plaintiff  obtained  an  ez  parte  injunction  upon  the  filing  of  the  bill;  but  no 
mention  was  made  in  the  bill,  or  in  the  affidavit  in  support  of  the  motion,  of  the 
notice  to  ])ull  down  the  wall,  or  the  certificate  of  the  surveyors : 

JleUl,  that  inasmuch  as  these  facts  were  only  important  as  raising  a  point  of  law, 
based  on  an  unreasonable  construction  of  the  act,  they  were  not  material  fincts  and  the 
plaintiff  was  justified  in  omitting  them. 


Vol  VIII.]  CHANCERY  APPEALS.  573 

L.  J  J.  Weston  y.  Arnold.  1873 

The  bill  in  this  case  was  filed  by  J.  D.  Weston,  the  owner 
of  a  house  used  as  an  inn,  called  the  White  Lion,  in  Bristol, 
against  George  Arnold  and  others,  the  owners  of  some 
adjoining  premises,  to  restrain  the  defendants  from  inter- 
fering with, the  light  and  air  coming  to  the  windows  in  the 
south  wall  of  the  plaintiff  s  house. 

The  south  side  of  the  plaintiff  s  house  overlooked  a  court- 
yard and  outbuildings  oelonging  to  the  defendants,  which 
outbuildings  were  built  up  against  the  plaintiff' s  house,  so 
that  to  the  height  of  the  first  story  the  wall  of  plaintiffs 
house  was  a  party  wall  between  the  two  buildings.    The 

Slaintiflf's  house  consisted  of  a  ground  floor,  used  as  a 
itchen,  and  two  stories  above  it,  and  there  were  twelve  win- 
dows in  the  south  wall,  all  of  which  opened  on  the  external 
air  over  the  outbuildings.  The  defendants'  building  now 
complained  of  was  a  warehouse  just  beyond  the  out- 
buildings. 

The  plaintiff  had  pulled  down  the  greater  part  of  the 
White  Lion  with  the  intention  of  rebuuding  it ;  the  south 
wall  was  left  standing,  but  the  plaintiff  had  sold  the  materi- 
als, and  was  preparing  to  pull  it  down  also. 

The  defendants  admitted  that  if  the  old  White  Lion  Inn  had 
still  remained  standing  the  new  buildings  would  obstruct  the 
windows  in  the  south  wall,  but  they  contended  that  the 
south  wall  was  a  ' '  party  wall ' '  within  the  meaning  of  the 
Bristol  Improvement  Acts,  and  that,  when  the  wall  was 
rebuilt,  it  would  not  be  allowed  to  have  any  windows  at  all 
in  it.  The  sections  of  the  acts  particularly  referred  to  were 
as  follows : 

The  Bristol  Improvement  Act,  1840  (3  Vict.  c.  Ixxvii.),  s. 
23,  laid  *down  rules  for  the  building  of  the  "  external  [1086 
walls"  of  any  building  of  any  of  the  classes  specified  m  the 
schedule  to  the  act. 

Sect.  24  enacted  that  * '  every  party  wall,  party  fence  wall, 
and  separate  side  wall"  should  Deconstructed  of  the  materi- 
als and  in  the  manner  therein  mentioned. 

Sect.  25  enacted  that  no  opening  should  be  cut  or  made  in 
any  party  wall,  party  fence  wall,  or  separate  side  wall  for 
any  purpose  whatever,  except  for  communication  from  one 
building  to  another,  and  that  no  recess  or  opening  should  be 
cut  or  made  in  any  such  party  wall,  fence  wall  or  separate 
side  wall,  except  for  chimneys  or  flues,  so  as  to  reduce  such 
party  wall,  party  fence  wall,  or  separate  side  wall  in  any 
part  thereof  under  the  thickness  by  this  act  required,  except 
m  the  cases  therein  mentioned. 

Sect.  26  provided  that,  for  the  purposes  of  the  act,  ©very 


574  CHANCERY  APPEALS.  [L,  B 

1873  Weston  v.  Arnold.  L.  J  J. 

■  ^        ■■    ■     ■■     I  ^mm^m^m         i ■    ■    ^     i         i    ■■■    ■  ■    ■  i^i  ■■      ■    i    ■■     ■  ■■  ■     ■         ■  ■      —      ■  i  ■     ■    i  ^ 

party  wall,  party  arch,  party  wall  or  partition  between 
separate  houses,  buildings,  or  other  premises,  should  be 
deemed  to  be  respectively  a  party  wall,  party  arch,  party 
fence  wall,  or  partition  belonging  to  such  houses,  buildings, 
or  other  premises  respectively,  and  that  if  a  party  wall  were 
defective,  one  owner  might  give  notice  to  the  otner,  requir- 
ing an  arbitration  of  two  surveyors  in  manner  therein 
directed. 

The  Bristol  Improvement  Act,  1847  (10  &  11  Vict.  c.  cxxix.), 
in  which  the  Lands  Clauses  Act,  1845,  was  incorporated, 
repealed  the  26th  and  some  other  sections  of  the  Bristol 
Iinprovement  Act,  1840,  and  enacted : 

By  sect.  24 :  That  for  the  purpose  of  this  and  the  said 
recited  act,  every  wall,  arch,  fence  wall,  or  partition  between 
separate  houses,  warehouses,  or  other  buildings,  should  be 
deemed  to  be  respectively  a  party  wall,  party  arch,  party 
fence  wall,  or  partition,  belonging  to  such  nouses,  ware- 
houses, or  other  buildings. 

By  sect.  26  :  That  separate  houses,  buildings,  or  premises 
should  be  defined  to  be  such  as  are  in  separate  occupations, 
and  have  separate  entrances  and  separate  staircases. 

By  sect.  27 :  That  if  any  owner  or  part  owner  of  any 
houses,  warehouses,  or  other  buildings,  or  of  any  adjoining 
property,  should  apprehend  that  any  party  wall,  party  arch, 
party  fence  wall,  or  partition  between  any  such  houses, 
warehouses,  or  other  buildings,  is  insufficient  in  thickness, 
1087]  or  that  the  house,  or  such  house,  *warehouse,  or 
other  building  was  defective,  or  so  far  out  of  repair  or 
insufficient  in  thickness  as  to  render  it  necessary  to  nave  it 
taken  down,  or  that  the  same  or  some  part  thereof  should 
be  rebuilt,  &c.,  it  should  be  lawful  for  such  owner  or  part 
owner  to  ffive  notice  in  writing  to  the  part  owner  of  the  same 
or  the  adjoining  property  in  manner  therein  mentioned, 
requiring  an  arbitration  by  two  surveyors  for  the  purpose  of 
having  the  wall  taken  down. 

In  pursuance  of  the  27th  section  of  the  last  mentioned  act^ 
the  plaintiflf,  on  the  28th  of  June,  1872,  gave  notice  to  the 
defendants  that  he  apprehended  that  the  wall  in  question, 
which  he  described  in  his  notice  as  "a  party  wall  or  par- 
tition," was  out  of  repair,  and  ought  to  be  taken  down.  Two 
surveyors  were  accordingly  appointed,  who  certified  that  the 
said  party  wall  was  out  of  repair  and  of  insufficient  thick- 
ness, and  ought  to  be  rebuilt;  that  the  new  party  wall 
should  be  built  upon  the  centre  line  of  the  present  old  wall, 
and  that  the  new  party  wall  should  be  built  by  the  plaintiff, 
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and  that  half  the  expense  of  the  building  should  be  paid  by 
the  defendants  to  the  plaintiflF. 

With  respect  to  the  title  to  the  premises,  it  appeared  that 
the  White  Lion  Inn  and  the  premises  of  the  defendants 
were  from  1713  to  1869  held  under  one  title,  and  that  in  1869 
one  moiety  was  vested  in  the  defendants  in  fee,  and  the  other 
moiety  in  other  persons  for  a  long  term  of  years.  On  the 
4th  01  February,  1869,  the  defendants  conveyed  their  moiety 
of  the  White  Lion,  and  the  termors  of  the  other  moiety  con- 
veyed their  interests,  to  the  Bristol  Local  Board  for  the  pur- 
poses of  their  act,  from  whom  the  plaintiff  purchased  the 
property. 

under  these  circumstances  the  plaintiff  obtained  an  ex 
parte  injunction  against  the  defendants  in  the  terms  of  the 
prayer. 

The  notice  given  by  the  plaintiff  on  the  28th  of  June,  1872, 
and  the  certificate  of  the  surveyors,  were  not  mentioned  in 
the  bill  or  in  the  affidavits  in  support  of  the  motion  for  an 
injunction. 

The  defendants  then  moved  before  the  vice-chancellor  to 
dissolve  the  injunction,  but  his  honor  refused  the  motion, 
being  of  opinion  that  the  wall,  so  far  as  it  extended  above 
the  buildings  of  the  defendants,  was  not  a  party  wall  within 
the  meaning  of  the  Bristol  Improvement  Acts.  From  this 
decision  the  defendants  appealed.  On  the  appeal  motion 
coming  on  to  be  heard  their  *lordships  thougnt  it  [1088 
better  that  the  case  should  be  turned  into  a  motion  for  decree 
and  heard  before  their  lordships,  and  the  cause  now  came 
on  for  hearing. 

Mr.  Higgins^  Q.C.,  and  Mr.  W.  Barber  for  the  plaintiff  : 
This  would  be  an  undefended  cause  were  it  not  for  the 
contention  of  the  defendants  that  this  is  a  party  wall  within 
the  meaning  of  the  Bristol  Improvement  Acts.  ^Uterton  v. 
Conyers  (*)  and  Crofts  v,  Haldane  .C"),  under  similar  acts, 
show  that  the  court  will  not  construe  such  acts  so  as  to 
destroy  established  easements.  On  comparing  the  various 
sections  of  the  Bristol  Improvement  Acts  of  1840  and  1847, 
it  is  clear  that  in  these  acts  a  "party  wall"  means  a  wall 
between  buildings.  So  much  of  tiie  wall  as  is  between  our 
building  and  the  building  of  the  defendants  is  a  partv  wall ; 
but  so  much  as  is  above  his  building  is  not,  and  the  pro- 
visions respecting  party  walls  do  not  apply  to  it. 

Mr.  Olasse^  Q.C.,  and  Mr.  Ingle  Joyce^  for  the  defendants : 
The  wall  in  question  in  this  case  is  a  party  wall  from  top 
to  bottom.     A  party  wall  means  a  wall  between  the  property 

(»)  6  Taunt.,  466.  («)  Law  Rep.,  2  Q.  B.,  194. 


576  •       CHANCERY  APPEALS.  [L.  R, 

1873  Weston  ▼.  Arnold.  L.  J  J. 

of  two  part  owners.  It  need  not  have  a  building  on  both 
sides.  There  was  no  definition  of  a  "party  wall"  in  the 
Bristol  Improvement  Act  of  1840;  but  m  the  act  of  1847, 
sect  24,  it  was  enacted  that  "any  waU,  arch,  fence  wall,  or 

Partition  between  separate  houses,  warehouses,  and  other 
uildings  shall  be  deemed  to  be  a  party  wall,"  &c.  Here  it 
is  clear  that  a  "house"  includes  a  courtyard,  otherwise  the 
words  "fence  walls",  would  not  be  used:  Dalglish  v. 
Jarvie  (*).  But  assuming  that  there  must  be  a  building  on 
both  sides,  that  is  so  in  the  present  case  to  the  height  oi  the 
defendants'  outbuildings ;  and  if  it  is  a  p^rty  wall  at  the 
bottom,  it  must  continue  so  to  the  top.  The  plaintiff  has 
himself  admitted  that  it  is  a  party  wall  in  the  notice  which 
he  gave  under  the  act  that  tne  wall  was  out  of  repair  and 
ourat  to  be  pulled  down. 

We  are,  at  all  events,  according  to  the  ordinary  rule  of 
the  court,  entitled  to  the  costs  of  the  motion  for  injunction, 
because  the  plaintiff,  in  obtaining  the  ex  parte  injunction,  did 
1089]  not  state  *facts  which  bore  materially  on  the  dispute 
respecting  the  meaning  of  the  words  "party  wall,"  wnich 
is  tne  most  important  point  at  issue  :  Harbottle  v.  Pooley  (') ; 
PhiUips  V.  Pritchara  (') 

Sib  W.  M.  James,  L.  J.  This  is  a  very  plain  case.  The 
plaintiff  is  the  owner  of  a  house  in  which  there  are  some  an- 
cient windows.  He  bought  the  house  from  the  Local  Board 
of  Bristol,  who  purchased  it  from  the  then  owners,  among 
whom  were  the  defendants.  The  house  was  conveyed  to  the 
board,  and  afterwards  to  the  plaintiff,  as  a  house  with  win- 
dows in  it.  In  consequence  oi  the  alterations  made  in  that 
neighborhood,  it  was  determined  to  pull  down  the  house, 
witn  a  view  of  rebuilding  it,  and  rebuilding  it  in  such  a  way 
as  to  have  windows  exactly  in  the  same  position  as  before. 
Thereupon^ the  plaintiff's  neighbor,  on  wnose  behalf  appa- 
rently some  Bristol  surveyor  nas  been  exercisinff  very  per- 
verse ingenuity  in  misreading  the  act  of  Parliament,  is 
advised  that  the  right  to  the  windows  is  gone.  The  Bristol 
Local  Acts  contain  some  provisions  about  party  walls,  and 
it  is  contended  by  the  defendants  that  as  tnis  was  a  party 
wall  at  one  time  the  plaintiff  cannot  have  any  openings  at 
all  in  it.  Now,  a  party  wall  is  a  thing  which  belongs  to  two 
persons  as  part  owners,  or  divides  two  buldings  one  from  an- 
other. It  IS  beyond  even  the  power  of  the  legislature  to 
make  that  a  party  wall  which  is  not  a  party  wall.  No 
doubt  they  might  have  made  provisions  to  the  effect  that 

(»)  2  Mac.  <fc  G.,  231.  (»)  20  L.  T.  (N.  S.),  436. 

(»)  1  Jur.  (N.  S.),  760. 
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that  which  is  not  a  party  wall  shall,  for  the  purposes  of  a 
particular  act  of  Parliament,  be  deemed  to  be  a  party  wall ; 
but  they  cannot  make  what  is  not  a  party  wall  a  party  wall, 
any  more  than  they  can  make  a  square  a  circle. 

In  the  present  case  there  was  a  part  of  a  wall  which  di- 
vided the  property  of  one  person  from  the  property  of  an- 
other. Ajjparently  they  were  joint  owners  of  tnat  part,  or 
jointly  entitled  to  it.  It  was,  therefore,  a  party  wall  in  one 
sense,  and  was  probably  a  ]party  wall  in  another.  I  do  not 
know  how  that  may  be,  but  it  only  divided  the  two  houses 
for  a  few  feet  in  height^  and  above  the  few  feet  there  was  a 
wall  which,  beyond  all  question,  was  the  separate  and  un- 
disputed property  of  the  plaintiff.  Unless  there  is  some- 
*thin^  in  the  act  of  Parliament  which  shows  a  clear  [1090 
intention  to  the  contrary,  it  appears  to  me  that  a  wall  may 
be  in  part  of  its  length  a  party  wall,  and  in  part  of  its  length 
an  external  wall,  and  there  is  no  distinction  between  height 
and  length.  A  wall  may  be  a  party  wall  up  to  part  of  its 
height,  and  may  be  an  external  wall  for  the  rest  of  its 
height.  We  have  known  in  this  court  cases  in  which  house 
property  in  London  is  intermixed  in  such  a  way  that  one 
man's  basement  and  cellar  extend  under  another  man's 
shop,  and  again,  the  first  floor  of  one  house  is  over  the  shop 
of  the  next  nouse.  In  such  a  case  there  would  be  a  party 
wall  between  the  two  buildings  below  which  above  would  be 
only  a  private  partition  between  two  rooms  in  the  same 
house.  There  is  nothing  in  fact  or  in  law  to  make  it  impos- 
sible or  improbable  that  a  wall  should  be  a  party  wall  up  to 
a  certain  height,  and  above  that  height  be  the  separate  prop- 
erty of  one  of  the  owners.  It  is  clear  in  this  case  that 
there  was  a  party  wall,  and  there  was  a  separate  wall,  and 
that  the  windows  were  in  the  separate  wall.  The  owner  of 
that  waU  has  acquired  a  right  to  those  windows,  and  there 
is  nothing  in  the  acts  of  Parliament  that  can  deprive  him  of 
his  right  for  the  benefit  of  his  neighbor,  or  that  has  given 
his  neighbor  a  right  to  raise  his  building  so  as  to  darken 
those  windows.  There  is  nothing  in  t*he  words  or  spirit  of 
the  acts  which  can  justify  such  transfer  of  a  valuable  pro- 
perty from  one  person  to  another,  without  any  rt^ference  to 
the  public  good,  in  the  city  of  Bristol,  or  in  any  other  place. 

That  being  so,  I  am  of  opinion  that  the  plaintin  has 
clearly  made  out  his  case,  and  that  he  is  entitled  to  the  in- 
junction he  obtained  from  the  vice-chancellor.  Then  it  is 
said  that,  at  all  events,  he  is  to  pay  some  of  the  costs  because 
he  applied  for  the  injunction  ex  parte  without  stating  the 
facts  which  Jiave  raised  the  contention  before  us.  In  my 
7  ExG.  Rep.]  73 
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opinion  those  facts  are  so  very  irrelevant  to  any  real  ques- 
tion between  the  parties,  that  I  think  the  plaintiff  was  quite 
justified  and  right  in  not  introducing  them  at  all,  and  that 
it  would  only  have  been  incumbering  the  bill  with  matter 
which  had  no  bearing  on  the  case.  It  never  had  been  the 
question  in  dispute  between  the  parties.  They  had  commu- 
nications about  the  arrangement  to  be  made  for  rebuilding 
the  wall,  but  no  communication  was  ever  made  by  the  sur- 
1091]  veyor,  who  seems  *to  have  found  out  this  notable 
point,  or  anybody  else,  to  the  plaintiff  that  he  had  lost  his 
rights  by  reason  of  this  construction  which  is  attempted  to 
be  put  on  the  Bristol  Acts.  I  think  the  rule  in  question 
would  be  extravagantly  extended  if  it  were  extended  to  a 
case  in  which  the  plaintiff  omits  to  state  something  which  is 
supposed  to  raise  some  point  of  law  having  no  foundation 
in  the  words  or  spirit  of  the  act  of  Parliament  relied  on. 

Sir  G.  Hellish,  L.J.  I  am  of  the  same  opinion.*  It  is 
quite  clear  in  this  case  that  the  plaintiff  has,  independently 
of  a  question  under  the  Bristol  Acts,  a  right  to  tne  lights. 
He  has  a  right  to  the  lights  as  against  the  immediately  ad- 
joining owner  by  prescription,  the  lights  having  existed  a 
much  longer  period  than  twenty  years ;  in  fact,  for  100 
years.  As  against  the  defendants  as  the  owners,  not  of  the 
next  immediate  building,  but  of  the  warehouse  beyond,  he 
has,  in  my  opinion,  also  a  right,  by  the  terms  of  conveyance 
from  the  owners  of  the  White  Lion  Inn  to  the  Bristol  Im- 
provement Commissioners,  who  sold  to  the  plaintiff.  That 
right  is  of  this  nature :  A  part  of  the  wall  in  which  the  win- 
dows are,  separates  the  building  of  the  plaintiff  from  the 
adjoining  building,  but  a  large  part  of  it,  namely,  the  upper 

Eart  in  which  the  windows  are,  does  not  separate  the  one 
uilding  from  the  other.  It  is  obviously  impossible  that  a 
wall  in  which  there  are  windows  opening  to  the  external  air 
can  separate  one  building  from  another.  The  simple  ques- 
tion to  be  determined  is  whether  that  is  a  jparty  wall.  The 
act  of  1840  mentions  external  walls,  party  walls,  party  fence 
walls,  and  separate  side  walls,  and,  having  regard  to  the 
23d,  24th,  and  25  th  sections  of  that  act,  I  think  there  can  be 
no  doubt  that  party  walls,  party  fence  walls,  and  separate 
side  walls  are  the  different  descriptions  of  walls  which  sepa- 
rate one  building  from  another,  and  that  an  external  wall  is  a 
wall  which  does  not  separate  one  building  from  another,  and 
that  an  external  wall  may  have  w^indows  in  it ;  whereas,  of 
course,  party  walls,  party  fence  walls,  and  separate  side 
walls  cannot  have  windows  which  open  to  the  external  air 
and  admit  light  and  air. 
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The  only  real  question  to  be  decided  is,  whether,  if  there 
is  a  wall  which  in  part  is  unquestionably  a  party  wall  be- 
cause it  *separates  one  building  from  another,  and  in  [1092 
Eart  is  an  external  wall  because  it  does  not  separate  one 
uilding  from  another,  the  whole  of  that  wall  is  to  be  con- 
sidered a  party  wall ;  or  whether  only  that  part  which  sepa- 
rates one  builainff  from  another  is  to  be  considered  a  party 
wall,  and  that  which  does  not  separate  one  building  from 
another  is  to  be  considered  an  external  wall.  We  only  have 
to  decide  that  with  reference  to  a  case  where  a  right  to  light 
has  been  gained,  because  I  think  it  is  unnecessary  to  say 
what  the  case  would  be  if  a  person  who  is  the  owner  of  a 
house  which  is  separated  by  a  ])arty  wall  from  an  adjoining 
house  raises  the  party  wall,  which  under  one  section  of  the 
act  he  may  do,  for  the  purpose  of  making  his  house  a  story 
higher  than  the  house  of  his  neighbor.  It  is  obvious  that  when 
he  does  that  his  neighbor  has  the  same  right,  whenever  he 
pleases,  to  raise  his  house  to  the  same  height  as  the  first 
owner ;  and  then,  whether  it  was  so  or  not  Before,  it  would 
become  a  party  wall.  How  far  the  act  would  apply  to  such 
a  wall  when  the  first  owner  first  begins  to  raise  nis  house,  I 
do  not  think  it  necessary  to  consider ;  but  in  a  case  where 
lights  have  been  gained,  the  man  who  owns  the  adjoining 
house  has  no  right  to  raise  his  wall,  and  therefore  the  waU 
which  is  above  that  part  which  separates  the  one  building  from 
the  other  not  only  is  not  a  party  wall,  but  can  never  become 
a  party  wall  without  the  consent  of  both  parties.  I  am  un- 
able to  see  that  such  a  case  comes  within  the  principle  of  the 
25th  section  of  th§  act  of  1840,  which  says  that  no  opening 
shall  be  cut  through  any  party  wall,  party  fence  wall,  or 
separate  side  wall,  for  any  purpose  whatever  except  for 
communication  from  one  building  to  another.  How  can  that 
possibly  apply  to.  a  case  where  there  are  windows  in  the 
wall  which  is  above  the  other  house,  and  where  the  person 
who  owns  the  adi6ining  house  has  no  right  to  raise  his  wall  so 
as  to  block  them  up  ?  It  appears  to  me  that  the  words  of  that 
section,  if  there  were  no  other,  plainly  show  that  "party  wall, 
party  fence  wall,  and  separate  side  wall,"  are  all  used  in  the 
sense  of  walls  which  do  actuallv  separate  one  building  from 
another.  It  is  perfectly  plain  that  tiiat  provision  is  intended 
to  prevent  fire  spreading  from  one  building  to  another,  and 
has  nothing  to  do  with  the  case  of  one  building  overtopping 
the  other.  Then  the  26th  section,  which  is  the  only  section 
of  the  first  act  which  gives  a  definition  of  "  party  wall,"  is 
♦quite  consistent  with  this.  It  enacts  that  for  the  [1093 
purposes  of  this  act  every  party  wall,  party  arch,  party 
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le/Bce  wall,  or  partition  between  separate  bouses,  buildings  or 
otker  premises,  shall  be  deemed  to  be  respectirely  a  party 
wall,  party  arch,  party  fence  wall,  or  partition  belonging  to 
such  houses,  builmngs,  or  other  premises  respectively.  Tnai; 
simply  enacts  nothing  but  what  I  should  haye  thought 
woula  be  the  law  if  it  nad  not  been  enacted.  It  is  little  more 
than  saying  that  a  party  wall  shall  be  a  party  wall.  Then 
the  34th  section  in  the  act  of  1847,  as  it  appears  to  me,  is 
equally  consistent  with  the  natural  construction,  namely, 
that  for  the  purposes  of  that  act  and  the  recited  act  every 
wall  between  separate  houses  shall  be  deemed  to  be  a  party 
wall.  The  wall  in  this  case  is  not  a  wall  between  separate 
bouses.  What  is  wanted  in  order  that  the  defendants  may 
make  out  their  construction  is  a  section  which  says  that 
where  any  party  wall  continues  in  height  after  it  ceases  to 
separate  two  buildings,  then  the  whole  of  that  wall  shall  be 
a  party  wall.  There  are  no  such  words  in  these  acts,  and 
when  tne  contention  is  that  the  private  rights  of  an  individual 
have  been  taken  away  from  him  and  given  to  another  by  a 

{mblic  act  of  Parliament,  and  that  without  compensation — 
or  the  compensation  clause  here  clearly  does  not  apply  to 
this  case — tne  intention  of  the  legislature  ought  to  appear  in 
perfectly  clear  and  plain  terms.  Here  it  does  not  so  appear ; 
on  the  contrary,  the  construction  of  the  acts  supports  the 
plaintiffs  case,  and  not  the  defendants'.  The  injunction 
must,  therefore,  be  made  perpetual  against  the  defendants. 

Solicitors:  Messrs.  T.  White  &  Sons,  agents  for  Messrs. 
Brittan  &  Sons,  Bristol;  Messrs.  Meredith^  Roberts ,  & 
Mills,  agents  for  Mr.  T.  Hamlin,  Bristol. 
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*In  re  Stbajnton  Ieon  aisd  Steel  Compaj^^t.   [559 

Campaity — Shar^iolder — DistrihiUion  of  Shares  in  order  to  secure  fuU  Voting  Powers-^ 
Refusal  to  register  TraiMfers — RegistraJtioft  ordered — Companies  Act,  1662,  «.  86-— 
Companies  Act,  1867,  «.  26. 

The  articles  of  association  of  a  oompany  provided  that  every  member  should  have 
one  vote  for  every  share  up  to  100,  one  for  every  five  shares  in  the  neoEt  lOO,  and 
one  for  every  ten  shares  after  200.  The  directors  were  empowered  to  decline  to 
register  any  transfer  of  shareff  made  by  a  member  who  was  indebted  to  the  company ; 
or,  in  the  case  of  shares  not  fully  paid  up,  to  a  transferee  of  whom  they  did  not 
approve. 

Notices  havine  been  issued  of  a  meeting  at  whioh  would  be  proposed  resolutions 
for  winding  up  the  company  voluntarily,  and  for  the  appointment  of  a  liquidator,  the 
largest  creditors  of  the  company,  who  were  also  the  holders  of  1,000  fidly  paid  up  shares, 
in  order  to  secure  full  voting  powers  at  the  meeting,  made  nine  transfers  of  100  shares 
each  to  as  many  nominees  of  their  own,  and  sent  them  in  for  reg^stratioii;  but  the 
company  refused  to  repster  the  transfers. 

On  motion  on  beha&  of  the  transferors  under  the  36th  section  of  the  Companies 
Act,  1862 ; 

The  compay  were  ordered  to  raster  the  transfers  in  time  to  enable  the  transferees 
to  vote  at  the  meeting. 

Motion.  This  was  a  motion  by  special  leave  on  behalf  of 
the  Credit  Foncier  of  England,  Limited,  that  the  Stranton 
Iron  and  Steel  Company,  Limited,  by  its  directors  or  secre- 
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tary,  might  be  ordered  to  register  the  nine  transfers  of  shares 
in  the  said  company,  the  particulars  of  which  were  men- 
tioned in  a  schedule  to  the  notice  of  motion,  into  the  names 
of  the  respective  transferees  named  in  the  transfers. 

The  company  was  incorporated  by  registration  on  the  5th 
of  December,  1871,  with  a  memorandum  and  articles  of  asso- 
ciation.    Amongst  the  latter  were  the  following : 

19.  ''The  directors  may  decline  to  register  any  transfer  of 
shares  made  by  a  member  who  is  indebted  to  the  company, 
or,  in  the  case  of  shares  not  fully  paid  up,  to  a  transferee  of 
whom  they  do  not  approve." 

55.  ''Every  member  shall  have  one  vote  for  every  share 
560]  h^ld  *^J  him  up  to  100 ;  one  for  everv  five  shares  in 
the  next  100 ;  and  one  lor  every  ten  shares  after  200." 

The  Credit  Foncier  were  the  holders  of  1,000  fully  paid-up 
shares  in  the  company.  They  were  not  indebted  to  the  com- 
pany, but  were  their  largest  creditors,  holding  debentures  of 
the  company  as  a  security  for  a  debt  due  from  the  company 
to  them  of  £19,000.  The  debentures  were  not  yet  due,  and 
all  interest  on  them  had  been  paid. 

On  the  16th  of  July,  1873,  notices  signed  by  the  secretary, 
by  order  of  the  board  of  directors,  were  issued,  that  an 
extraordinary  general  meeting  of  the  company  would  be 
held  on  the  28th  following,  at  which  meeting  resolutions  (to 
be  confirmed  at. a  subsequent  meeting)  requiring  the  com- 
pany to  be  wound  up  voluntarily  and  appointing  a  liqui- 
dator or  liquidators — or  an  extraordinary  resolution,  to  the 
effect  that  it  had  been  proved  to  the  satisfaction  of  the 
company  that  the  company  could  not,  by  reason  of  their 
liabilities,  continue  their  business,  and  that  it  was  advisable 
to  wind  up  the  same,  and  appointing  a  liquidator  or  liqui- 
dators thereof — ^would  be  proposed. 

On  the  23d  of  July  the  Credit  Foncier  executed  the  nine 
transfer  deeds  above  mentioned,  in  the  form  suggested  by  the 
articles  of  association,  of  100  shares  each  to  nine  persons ; 
and  on  the  same  day  the  deeds  were  left  at  the  company's 
office  for  registration  with  the  share  certificates,  and  tne  fei^s 
were  paid  ;  l)ut  shortly  afterwards  the  deeds  were  returned 
by  the  secretary  with  a  verbal  message,  tliat  under  the  cir- 
cumstances he  could  not  register  the  transfers.  The  trans- 
ferees were  the  solicitor,  and  severa^l  clerks  in  the  employ  of , 
the  Credit  Foncier. 

A  correspondence  followed,  but  registration  was  refused  ; 
and  this  motion  was  made  on  Saturday,  the  26th  of  July, 
the  meeting  being  summoned  for  the  28th.  An  affidavit  by 
the  secretary  of  the  company,  though  not  filed,  was  allowed 
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to  be  read,  in  which  he  stated  that  the  company  was  in  a 
solvent  condition. 

Mr.  Kay^  Q.C.,  and  Mr.  Jackson^  Q.C.,  for  the  motion: 
The  only  reason  the  company  give  for  refusing  to  register 
is,  that  this  meeting  has  been  called.  Under  the  55th  article 
the  *CreditFoncier  would  have  only  200  votes.  Then  the  [561 
question  is,  are  they  not  entitled  to  distribute  their  shares  in 
order  to  command  full  voting  power  at  the  meeting  ?  We 
say  they  are  so  entitled :  Fraser  v.  Wholly  (*). 

Under  the  act  of  1862  (sect.  22)  the  right  of  transferring 
shares  Is  perfectly  unfettered.  A  man  has  as  free  a  right  to 
transfer  his  share  as  to  handover  a  bank  note:  Western!  s 
Case  (').  The  only  limitation  in  the  articles  to  the  right  of 
transfer  is  in  the  19th  article.  But  we  are  not  indebted  to 
the  company,  and  the  shares  are  fully  paid. 

That  we  are  right  in  applying  to  the  court  in  this  wav 
under  the  36th  section  oi  the  act  appears  from  JEx  parie 
Penney  ("). 

The  26th  section  of  the  act  of  1867  (30  &  31  Vict.  c.  131), 
provides  that  a  transfer  shall  be  registered  at  the  request  of 
the  transferor,  in  the  same  manner  as  if  the  application 
were  made  by  the  transferee. 

Mr.  Swanston^  Q.C.,  for  the  company  :  The  remedy  given 
by  the  35th  section  is  discretionary  in  the  court,  and  is  ap- 
plied only  where  there  has  been  unnecessary  delay  in  regis- 
tering, in  this  instance  the  transfers  were  lodged  on  the 
23d  of  July.  The  secretary  himself  had  no  authority  to 
register ;  and  probably  until  the  board  meeting,  which  would 

E recede  the  extraordinary  general  meeting  of  28th  of  the  July, 
e  would  get  no  authority.    It  is  ridiculous,  therefore,  to 
say  that  there  has  been  unnecessary  delay. 

The  Credit  Foncier  are  fully  secured  creditors.  No  doubt 
if  the  company  were  insolvent,  and  this  were  a  creditor's 
liquidation,  the  fullest  control  ought  to  be  given  to  the  cred- 
itors. But  the  company  here  are  solvent ;  it  is  a  sharehold- 
ers' liquidation  ;  and  it  is  inequitable  that  the  Credit  Foncier 
should  have  absolute  control  over  the  meeting. 

Under  the  36th  section  the  court  has  the  fullest  power  to 
decide  upon  the  merits  of  an  application  upon  equitable  as 
well  as  upon  legal  grounds:  Ex  parte  Parker  (^\  What  then 
becomes  of  the  argument  that  registration  is  the  legal  ri^ht 
of  the  ^transferor,  ex  debito  justiticB  ?  In  SimpsoTVS  [562 
Case  (*)  a  motion  under  this  section  was  refused  without 


8 


2  n.  <fe  M.,  10.  30.  (»)  Law  Rep.,  8  Ch.,  446,  448. 

Law  Rep.,  6  Eq.,  238;  Ibid,  4  Ch.,         (*)  Ibid.,  2  Ch.,  685,  690, 
20.  (*)  Law  Rep.,  9  Eq.,  91. 
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prejudice  to  the  filing  of  a  bill,  the  case  being  one  of  diflB- 
culty.  The  true  test,  it  is  submitted,  is — Would  the  court 
interfere  by  interlocutory  injunction? 

In  Williams^  Case  (*)  a  transfer,  made  nominally  for  the 
market  value  of  the  shares,  but  actually  without  considera- 
tion, to  a  clerk  of  the  transferor,  described  as  a  "public 
accountant,"  was  set  aside. 

These  transferees  are  mainly  clerks  in  the  employ  of  the 
Credit  Foncier,  and  the  avowed  object  is  to  evade  the  55th 
article  of  association,  in  order  to  control  the  meeting  and 
command  the  appointment  of  the  liquidator.  The  whole 
struggle  is  for  the  profits  of  the  liquidation.  This  is  plainly 
an  unlawful  purpose.  Nothing  was  decided  in  Fraser  v. 
Whalley  (')  aoout  the  legality  or  illegality  of  splitting  up 
of  shares  in  order  to  manufacture  votes.  All  that  is  now 
asked  is,  that,  as  upon  interlocutory  injunction,  the  court 
will  not  alter  the  status  of  the  parties. 

Sir  James  Bacon,  V.C.  In  my  opinion  I  cannot  refuse 
to  make  the  order  which  is  asked. 

The  applicants  are  the  owners  of  shares — a  class  of  i)rop- 
erty  of  wnich  one  of  the  incidents  is  a  right  to  transfer  it — a 
rignt  to  make  a  present  and  complete  transfer  of  it.  It  is 
the  duty  of  the  directors  to  receive  and  register  that  trans- 
fer (except  in  the  cases  which  have  been  referred  to  in  this 
particular  instance,  and  which  do  not  occur  here),  or  to  fur- 
nish some  reason  for  refusing  to  transfer. 

Now  has  the  secretary  of  the  company  in  this  case  done 
his  duty?  No  ground  whatever  has  been  assigned  which 
will  excuse  non-registration,  except  a  desire  to  exclude  the 
applicants  from  the  exercise  of  tliat  which  is  their  plain 
legal  right. 

I  fully  adopt  the  rule  that  was  laid  down  in  Ex  parte 
Parker  (*).  1  quite  agree  that  I  am  not  bound  to  follow 
common  law  rules  exclusively ;  and  that  the  effect  of  the 
35th  clause  is  to  admit  equitable  principles  into  the  decision 
663]  of  questions  arising  under  it.  *But  where  is  there  any 
plausible  justification  for  directors  saying  that  they  will  not 
register,  on  the  ground  that  the  result  of  registration  will  be 
to  control  the  resolutions  which  are  to  be  proposed  at  the 
meeting  on  Monday  next — one  of  which  is  that  this  company 
is  to  be  wound  up — and  that  upon  the  affidavit  of  the  secre- 
tary, who  swears  that  the  company  is  perfectly  solvent  ?  If 
that  be  true,  what  pretence  is  there  for  summoning  this 
meeting  at  all?  Into  that,  however,  I  do  not  propose  to 
enter.     No  suggestion  has  been  or  could  be  made  why  these 

(»)  Law  Rep.,  9  Eq.,  225,  n,      («)  2  a  4  M.,  10,  30.      (»)  Law  Rep.,  2  Ch.,  686. 
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transfers  should  not  be  registered ;  but,  adopting  Mr.  Swans- 
ton'  s  own  phrase,  if  I  am  at  liberty  to  do  so,  tnat  it  is  my 
duty  to  keep  things  in  statu  quo^  1  think  that  if  I  were  not 
to  enforce  the  registration  of  these  transfers,  I  should  cer- 
tainly be  altering  the  status  in  quo  of  this  company. 

I  must  therefore  grant  the  application  to  have  these  shares 
presently  registered  and  registered  before  the  meeting  of 
Monday  next. 

Mr.  Swanston :  That  is  more  than  they  ask  for  by  their 
notice  of  motion. 

The  Vice-Chancellor  :  I  think  it  is  no  more  than  they 
are  entitled  to  have.  If  the  application  be  not  granted  in  that 
shape,  the  sole  object  for  which  the  transfers  were  made  will 
be  irustrated.  My  order,  therefore,  even  if  it  be  not  asked, 
for,  is,  that  registration  shall  be  made  before  the  meeting  is 
held  on  Monday  next 

Mr.  Kay  asked  for  the  costs  of  the  motion. 

The  Vice-Chancellob  said  he  would  give  no  costs. 

Solicitor  for  the  Credit  Foncier :  Mr.  Frederick  Heritage. 
Solicitors  for  the  company :  Messrs.  Mackenzie^  Trinaery 
&Co. 

An  action  on  the  case  will  lie  by  the  refaned  to  issne  certificatei.    Ameid  r, 

assignee  of  stock  for  a  refusal  to  transfer  Suffolk  Bank^  27  Barb.,  424. 
it  on  the  books  of  the  company.    Ang.        A  mandamus  will  lie  to  compel  the 

A    Ames'    Corp.    %    665 ;     Preihytmam  calling  of  a  meeting  for  the  election  of 

Church    ▼.    Cttrlide   Bank,  5  Penn.    St.  directors.     Matter  of  Union  Inauranee  Co., 

Rep.,  846;    Kortright  ▼.  Buffalo,  tic.,  20  22  Wend.,  591 ;  Fe^v,  Mhany  Hotpiial, 

Wend.,    91;    affirmed,    22  Wend.    848;  11  Abb.  Pr.,  N.  6.,  4 ;  High  on  Eztraor- 

Mtehan%M,eU.,y.N,T.,eU.,\Z^.Y,,^2A',  dinary    Remedies,    §    277;     Aogell    A« 

Bank  of  AtHea  ▼.  Manufaeturera,  ete.,  20  Ames'  Corp.,  §  700. 
N.  T.,  601 ;   Arnold  ▼.  Suffolk,  ate.,  27        And  it  is  no  answer  that  one  has  been 

Barb.,  424.  called  as  required  by  by-laws  as  amendedaf- 

Or  an  action  of  assumpsit  to  recover  ter  tlie  time  the  election  should  have  been 

damages  or  dividends.     Ang.  &  Ames'  regularly ,held  changing  the  qualifications 

Corp.,  ^665;  EUiay,  Marrnnac  Bridge  Co.,  of  voters.     Feopla  v.  Aibmtp  Matpital,  11 

2  Pick.,  248;  Sargent  t.  Franklin  Ina.  Co.,  Abb.  Prac,  N.  S.,  4. 
8  Pick.,  98.  The  owner  of  stock,  in  an  incorporated 

But  the  blank  for  the  name  of  the  company,  which  stands  in  his  name  on 

transferee  must  be  filled  with  his  name,  the  transfer   books   is    en  tilled  to   vote 

and    he    must   be     the    actual    owner  upon  it.     Ex  parte  Willeoekt,  7  Cowen, 

thereof.      Dunn   v.    Commercial,    etc.,    11  402 ;    Matter  of  Long  Idand  R.  R.  Co.,  10 

Barb.,  680;  Chauncey  v.  Arnold,  24  N.  Y.,  Wend.,  87;  Ang..&  Ames'  Corp.  §g  118, 

884 ;    MeNaU  v.  Tenth  Nat.,  etc.,  46  N.  Y.,  566 ;  Matter  of  Schoharie  Valley  R.  R.,  12 

881.  *  Abb.  Prac.,  N.  S.,  897, 8. 

Though  a  mandamus  will  not  lie  to  If  it  stand  in  the  name  of  A.  B.,  cash- 
compel  a  transfer.  Rex  v.  Bank,  etc.,  2  ier,  a  proxy  from  A.  B.  must  be  pro- 
Doug.,  628 ;  High  Extraordinary  Rem .,  §§  duced  ;  one  from  his  successor  as  cashier 
818,  814  ;  Ang.  &  Ames'  Corp.,  ^^  881,7  is  not  sufficient.  Matter  of  Mohawk,  etc., 
710,  but  see  Ang.  &  Ames'  Corp.,  §§  697,.  19  W^nd.,  135. 
780.  The  trustee  in  whose  name  stock  stands 

Nor  will  an  action  for  money  had  and  upon  tiie  transfer  books,   and  not  Iho 

received  lie  by  one  who  has   paid   for  oeetui  qite  truet,  is  entitled  to  vote  there- 

stock  but  to  whom  the  corporation  has  on.    Matter  of  Barker ,  6   Wend.,  509; 

7  Eng.  Rep.]  74 
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Matter  of  Schoharie  VaUey  R,  R.  C^.,  12  prima  facie    evidence    that    he    is  one. 

Abb.  Prac,  N.  S.,  398;  Matter  of  North  Hoaglands.  BeU,  3tt  Barb.,  67. 

Shore,  etc.,   63   Barb.,   556;     Hoppin  ▼.  Parties  who  subsciibe  for  stock,  pay 

Buffwn,  9  Rhode  Island,  513 ;    Wilson  ▼.  ton  per  cent,  thereon,  and  are  placed  upon 

Frqprietors,  etc.,   9  Rhode    Island,   590.  the  stock  book  as  holders  thereof,  are  en- 

£x  parte  Holtnes,  5  Cowen,  426,   to  the  titled  to  vote  thereon.     People  ▼.  A.  ^  S. 

contrary  is  not  in  accordance  with  the  R.  R.,  1  Lans.,  845;   Rlaek  Riverreic.,  ▼. 

later  case.s.  Clarke,  25  N.  Y.,  208;    Ogdensburgh,  eU, 

Executors    and    administrators    may  ▼.  WoUey,  1  Keyes,  120 ;    Harlaem  Canal 

vote  upon  stock  standing  in  the  name  of  Co.  ▼.  Seixas,  2  Hall,  504;  Spear  ▼.  Craw- 

their  decedent  without  any  transfer   on  ford^  14  Wend.,  20. 

the  books  of  the  company  to  their  names  Stock  owned  by  the  corporation  cannot 

for  the  reason  that  the  stock  does  not  be    voted   upon.     Ex  parte   Jkadoity,   1 

stand  in  the  name  of  any  living  person,  Wend.,  98. 

and  they  represent  the  deceased  owner.  Nor  stock  held  on  a  trust  for  the  bene- 

Matter  of  North  Shore,  etc.,  63  Barb.,  557  ;  fit  of  the  corporation.     American,  etc.,  v. 

Matter  of  Schoharie  Valley  R.  R.  Co.,  12  Maven,  101  Mass.,  898. 

Abb.  Prac. ,  N.  S.,  398.  An  alien  stockholder  cannot  vole  when 

The  same  rule  probably  would  not  ap-  the  right  so  to  vote  is  given   to  each 

ply  to  an  assignee  in  |)ankruptcy  whose  stockholder  being  a  atizen.      Matter  of 

assignor  was  living.     Matter  of  Schoharie  Barker,  6  Wend.,  509. 

Valley  R.R.  Co.,  12  Abb.  Pi-ac.,N.S.,S98.  Stock  which  is  illegally  and  fraudu- 

Nor  to  a  receiver  pendente  lite.     People  lently    issued    cannot    be   voted    upon. 

V.  A.  ^  S.  R.  R.  Co.,  1  Lansing,  880-2,  Matter  of  Wheeler,  2  Abb.  Prac,  N.  8., 

845^.  861. 

The  evidence  of  being  a  stockholder.  The  directors  of  a  railway  company 

to  be  produced  at  elections  by  iucorpo-  are  not  justified  in  acting  on  an  old  reso- 

rated    companies,   comprises   the    stock  lution  authorizing    the  issue  of  shares 

ledger  as  well  as  the  certificate  book  and  after  the  particular  purpose  for  which  the 

transfer  book ;  but  the  ledger  is  evidence  authoiiiy   was  given  has  ceased  to  be 

only  as  subordinate  to,  and  as  supported  available.     Nor  in  issuing  shares,  siippos- 

by,  tlie  other  books.    Douming  v.  Fotte,  8  ing  them  to  have  the  power,  for  tlie  ez- 

Zabriskie,  (N.J.),  66.  press  purpose  of  creating  votes  to  infiu- 

And  though  a  new  transfer  book  be  euce  a  coming  general  meeting.     And  an 

made  up  by  the  secretary  the  old  one,  if  injunction  will  be  issued  to  restrain  the 

produced  at  the  election,  must  control,  issuing  of  such  shares ;    it  not  being  a 

Matter  of  Schoharie  VaUey  R,    i^.  Co.,  12  qnestion  of  the  internal  management  of 

Abb.  Prac,  N.  S.,  894.  the  company,  but  an  attempt  on  the  part 

So  though  the  old  one  were  destroyed,  of  the  diiectora  to  prevent  such  manage- 
on  proof  of  its  contents.  Myere  v.  Bu-  meut  from  being  legitimately  carried 
ehanan,  46  Mississippi,  397.  on.    Frazer  v.    Whalley,  2  Hemming  &, 

If  the  stock  stand  in  the  joint  name  of  Miller.  10;  distinguishing  Fose  v.  Harbot- 

two  stockholdere  who  cannot  agree  as  to  tie,  2  Hare,  461 ;    See  Reeee  v.  Bank  Mont- 

the  vote  to  be  cast  it  cannot  be  voted  gomery  Co.,  31  Penn.  St.  R.,  78 :  Curry  v. 

upon.    Matter  of  Fioneer  Faper  Co.,  36  Scott,  54  Penn.  St.   R.,  270;    Dayton   v. 

How.  Prac  Rep.,  111.                    .  Cincinnati  Ji.  R.   Co.,  1  Disney,  84;    Me- 

The  fact  that  stock  has  been  hypothe-  MiUan  v.  MayeviUe,  etc.,  15  B.  Monr.,  218 ; 

cated  by  the  person  in  whose  name  it  Eest  N.  Y.,  etc.,  v.  Lighthall,  5  Abb.  Pmc, 

htaiids  will  not  deprive,  him  of  his  right  N.  S.,  458;  Fittsburgh,  etc.,  v.  Stewart,  41 

to  vote  upon  it.     Fx  parte  WiUcocks,  7  Penn.  St.  R.,  54 ;  Lathrop  v.  Xneeland,  46 

Cowen,  402;    MeNeU  v.    Tenth,   etc.,  46  Barb.,   432;    Howetl  v.    Chicago,   etc.,  51 

N.  Y.,  331 ;  Matter  of  CeeU,  36  How.  Prac,  Barb.,  378 ;  Fiek  v.  Chicago,  etc.,  53  Barb., 

477;  Matter  of  Barker,  6  yf  end.,  509.  513;    O'Brien  v.  Chicago,  ete.,&Z  Barb., 

Nor  the  fact  that  he  has  sold  it.     Feo-  568. 

pie  V.  TibbiLi.  4  Cowen,   358,  382,  note ;  Altliough   if  a  majority  of  the  share- 

Matter  of  Schoharie   Valley  R.  R.  Co.,  12  holders  disa))prove  of  such  an  action  the 

Abb.  Prac,  N.  S.,  398.                      *  bill  may  be  ordered  to  be  taken  off  the 

In  an  action  against  one  as  a  stock-  files.     Faet  Foint,  etc.,  v.  Merryu>eather,  2 

holder,  the  fact  that  stock  stands  in  his  Hemming  &•  Miller,  254. 

Lume  on  the  books  of  the  company  is  But  a  corporation  may  become  the 
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owner  of  its  own  stock,  hold  it  nnextin-  until  the  time  has  arrived  for  proceeding 

guished  and  reissue  the  same.     City  Bank  with  the  election.     If  such  measures  be 

y.  Bruee,  17  N.  Y.,  607,  512.  talcen  before  that  time,  merely  passing  at 

A  by-law  requiring  other  qualifications  that  time,   without    any  actual  chainge 

as  an  elector  tlian  those  required  by  stat-  in  organization,    resolutions,  previously 

ute  is  invalid.    People  v.  PhiUips,  1  Den.,  prepaied,  that  the  meeting  proceed  with 

888;  PMtyY.  Trustees,  2\  N.  Y.  Rep.,  267;  the  election  of  directors  with  the  same 

Pe^jple  V.  Albany  Ifotpitalf  11  Abb.  Prac,  chairman  and    secretary  and  with  the 

N.  8.,  4.  inspectors  already  chosen,  will  be  irregu- 

Where  the  time  for  an  election  is  al-  lar,  and  another  meeting  of  stockholders 

lowed  to  pass  without  its  being  held  only  then  properly  organized  will  be  regular, 

those  who  would  luLve  been  authorized  People  v.  Albany  ^  Suaquehanna  Eailroad 

to  vote  when  the  election  should  have  Companyy  1  Lansing,  808. 

been  held  are  entitled  to  vote.  1  Revised  Where  the  directors  of  a  corporation 

Statutes,  N.  Y.,  604,  §  8, 1  Edm.  St.,  661 ;  are  authorized  to  appoint  the  inspectors 

People  V.  Albany  Hoepital,  11  Abb.  Prac,  of  election,  though  the  statute  provides 

N.  S.,  15.  that  a  minority  of  those  present  may  act, 

As  to  the  right  of  the  holders  of  con-  the  presence  of  a  majority  is  necessary  to 

vertible  bonds  to  convert  them  into  stock,  constitute  a  valid  meeting,  and  a  minority 

see  Van  Allen  v.  lUinoU  Central  R.  72.,  7  can  do  no  legal  act.    Ex  parte  WUleoekt^ 

Bosw.,  616 ;    2  Keyes,  678 ;    State  v.  Me-  7  Cow.,  402 ;  see  also  Johnston  v.  Jones, 

Daniel,  22  Ohio  St.  R.,  854.  28  New  Jersey  Equity  Rep.,  216. 

When  the  charter  of  a  corporation  de-  If  no  legal  inspectors  of  election  are 

Clares  that  the  election  of  directors  shall  present  at  an  election,  the  stockholders 

be  conducted  in  the  manner  prescribed  present  may  choose  inspectors    to  act 

in  the  by-laws  of  the  company,  and  the  thereat.    Matter  of  IFheeler,  2  Abb.  Prac, 

by-laws  fix  a  time  and  place  for  the  elec-  N.  S.,  861. 

tion  of  directors,  and  require  notice  of  the  An  election  of  directors  will  not  be  set 

same  to  be  given,  but  omit  to  specify  the  aside  on  the  ground  that  the  inspectors 

length  of  notice  and  the  mode  of  giving  were  not  sworn  as  prescribed  by  statute. 

it — notice  must  be  given  for  the  time  and  It  is  sufficient  that  they  were  duly  ap- 

in  the  iM^mndr  prescribed  by  the  general  pointed.   Matter  of  Mohawk,  etc,,  Id  Vf  end., 

statute  relating  to  corporations.     Matter  186 ;  Carpenter  v.    Willett,  1  Keyes,  616, 

of  Lony  Island  Eailroad,  19  Yf end.,  S7.  617;  Matter  of   Wheeler,  2  Abb.   Prac, 

All  the  stockholders  must  be  person-  N.  S.,  361;  Matte?' of  Chenonyo  Mutual  Ins. 

ally  notified  of  an  election  unless  a  gen-  Co.,  19  Wend.,  685. 

eral  statute,  the  charter,  or  the  by-laws  Inspectors  of  a  corporate  election  may 

provide  for  a  different  notice.     In  such  be  candidates  at  such  election.    £x  parte 

cases   the   notice   thereby   provided   for  Willeocks,  7  Cow.,  402. 

must  be  given.     Wigyin  v.  FreeunU,  etc.,  8  And  where  directors  only  are  prohibited 

Metcalf,  801 ;   8tow  v.  Wyse,  7  Connecti-  from  acting  as  inspectoi-s  other  officers 

cut,  214;    Stnyth  v.  Darley,  2  House  of  may  do  so.     Matter  of  Chenango  Mutual 

Lords  Cases,  789.  Ins.  Co.,  19  Wend.,  685. 

At  a  meeting  of  the  stockholders  of  a  Inspectors  of  election  are  not  bound 

corporation  to  elect  trustees,  the  person  to  close  the  polls  at  the  expiration  of  the 

first  nominating  a  chairman  is  entitled  to  hour  st>ecified  :  they  may  exercise  a  rea- 

declare  who  is  elected   such  chairman,  sonable  discretion  in  the  matter.     Matter 

without  regard  to  whether  he  is  elected  of  Mohawk,  etc.,  19  Wend.,  185. 

by  a  majority  of   the  stockholders  or  And  they  m<7^.  in  their  discretion,  unless 

shares  voting.-    The  court  cannot  review  the  time  is  limited,  adjourn  from  day  to 

the  regularity  of  the  election  of  a  chair-  day,  although  the  exercise  of  such  discre- 

man,  but  only  the  election  of  trustees,  tiou  would  undoubtedly  be  closely  scru- 

If  the  opposing  party  do  not  acquiesce  in  tinized.     Matter  of  Chmanyo  Mutual  Ins. 

the  party  fii-st  moved  and  declared  elected,  Co.,  19  Wend.,  635. 

but  organize  another  meeting,  instead  of  In  an  election  tor  directors,  the  inspec- 

otfering  to  vote  at  the  first  meeting,  they  tors  of  election  have  no  power  to  try  and 

waive  all  ttbjections  to  the  fli'st  election,  determine  the  genuineness  of  the  proxies 

Matter  of  Pioneer  Paper  Co.,  86  How.  106.  offered  to  be  voted  upon.     If  the  j>roxi(vs 

But  the  meeting  must  not   be  called  are  apparently  the  acts  of  the  stockhold- 

to    order,  nor   a  chaiiman   nominated,  ers  and  regular  upon  their  face,  that 
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ends  Ihe  matter  so  far  as  the  inspectors  Notice  to  the  persons  whose  right  to 

are  concerned.    Matter  of  Ceeilj  86  llow.  Tote  is  questioned  is  nnneoessary.    £r 

Prac,  477.  parte  Holmee,  6   Cowen,  426 ;   MatUr*af 

After  Totes  have  been  received  the  in-  Sehoharie  VaUey  J2.  R.  Co,^  12  Abb.  Prac 

spectors  have  no  right  to  -refuse  to  count  Bep.,  N.  8.,  894. 

them  because  they  were  illegal.    Harti  The  couit  may  receive  oral  evidence  or 

V.  Earvey,  10  Abb.  Prac  Rep.,  821.  proof  by  affidavit.    Ex  parte  DetdoUy,  1 

If  they  do  so  and   state  the  facts  in  Wend.,  98 ;  Mattar  of  F vomer  Paper  Co., 

their  certificate  tlje  directors   receiving  36  How.  Prac.  Rep.,  104. 

the  lars[e8t  number  of  v<a«8,  including  In  declaring  which  trustees  are  elected, 

those  so  held  to   be  illegal,  are  legally  the  conrt  may  enjoin  the  other  claimants 

elected,  though  the  inspectors  by  their  from  acting,  and  comi)eI  them  to  deliver 

certificate  stale    the  others  were  duly  the  corporate  books  and  property  to  the 

elected.  Hartt  v.  Harvey,  10  Abb.  Pr.,  821.  trustees  adjudzed  to  have  been  duly  cho- 

A  proxy  not  founded  on  a  valid  con-  sen.    Matter  of  Pioneer  Paper  Oo.,  86  How. 

sideration  maybe  revoked  at  any  time  Prac.  106;  £xpartsDeedoity,lVfend.,9S. 

before  a  vote  is  cast  thereunder;  and  so  A  court  of  equity  will  not,  ordinarily, 

if  founded  upon  a  valuable  consideration  determine  the  question  of  the  ralidity  of 

where  it  is  about  to  be  used  for  a  fraud-,  an  election  of  directors  of  a  corporation, 

ulent  purpose.    6  Paige,  837,  841.  Mieklee  v.  Roeheeter,  eU,,  11  Paige,  124. 

In  New  York  (and* some  of  the  other  But  though  a  court  of  equity  has  no  juris- 

states)  proTision  is  made  for  a  summary  diction  to  remove  an  officer  from  an  oiBoe 

hearing,  on  motion,  by  the  supreme  court,  gf  which  he  is  in  possession  or  to  declare 

whcto  an  election  may  be  set  aside  and  a  such  office  forfeited,  yet  in  a  suit  of  which 

new  one  ordered  or  the  trustees  pro^ieriy  equity  has  jurisdiction  the  question  of  the 

elected  may  be  established  in  their  office,  right  to  an  office,  or  as  to  the  regularity 

1  Rev.  Stat.  608,  ^  5, 1  Edmonds's  St.  560 ;  of  an  election,  arises  and  must  be  de- 

PeopU  V.  A.  ^  S.  R.  R.y  1  Lansing,  846 ;  cided  to  obtain  the  equitable  relief,  thai 

1  Graham's  Prac,  Sd  ed.,  880.  court  is  competent  to  inquire  into  and  d^ 

The  proceeding  applies  to  all  corfiora-  cide  those  mattera  for  the  purposes  of  the 

tious  except  religious  societies  and  certain  suit.  But  its  decision  will  not,  like  that  of  a 

moneyed  corporations.     1  R.  S.  605,  ^11,  court  of  law,  upon  a  quo  warranto  or  maHda- 

1  Edni.  St.  50*2;  as  amended  by  ch.  883,  m«»,  operate  sm  tmi  and  remove  or  oust  any 

I«aws  1871,  vol.  2,  p.  2010;  Jfifv^tero/'Cwi/,  one  from  an  oi^ce   which  he    in    fact 

36  How.  Piac  Rep.,  478.  holds. 

No  one  but  a  party  aggrieved  can  be  To  enforce  trusts,  suppress  frauds,  and 

heard  on  an  application  •io  set  aside  an  compel  the  performance  of  contracts,  are 

election.     Matter  of  Mohawk^  etc.,  19  Wen-  peculiarly  within  the  province  of  a  court 

dell,  135 ;  Hudson  River,  ete.,  R.  R,  v.  Kay,  of  equity.     These  ends  may  be  attained 

14  Abb.  Prac.,  N.  8.,  191  by  injunction,  decree  for  specific  perform- 

And  one  named  as  relator  may  move  anoe,  or  both.    If  the  subject  matter  be 

to  have  his  name  stricken  from  the  pro-  within  the  jurisdiction  of  the  court,  all 

cecdiugs  if  he  did  not  authorize  the  ap-  its  powers  and  process  will  be  used  to 

plication.   Exparte  Holmes,  5  Cowen,  426 ;  effect  tlie  object  to  be  attained. 

Hudson  River,  etc.,  R.  R.  v.  Kay,  14  Abb.  That  tlie  defendant  obtained  an  office 

Prac.  Rep.,  N.  S.,  191.  claimed  by  him  in  a  corporation  by  an 

The  corporation  must  be  a  party  to  and  el^ction  procured  to  be  held  by  him  by 

have  notice  of  such  proceedings.    Matter  fraud,  by  breach  of  trust  and  a  positive 

of  Pioneer  Paper  Co.,  86  How.  Prac,  102:  agreement,  by  concealment  and  treachery, 

See  Matter  of  Holmes,  5  Cow.,  426.  confers  on  a  court  of  equity  jurisdiction 

And  may  itself  institute  proceedings  to  to  inquire  into  the  validity  of  such  elec- 

establish  the  election  of  trustees  without  Uon,  for  the  purpose  of  restraining  the 

joining  in  the  complaint  the'  trustees  de-  acts  of  the  defendant  and  other  persons 

clared  elected.    Matter  of  Pioneer  Paper  claiming  office  by  such  election.    This 

Co.,  36  How.  Prac,  111 ;  Ex  parte  Holmes,  could  be  done,  even  .if  the  election  lield 

6  Cow.,  420.  in  such  breach  of  trust  had  been  con- 

Although  the  court  will  not  hear  such  ducted  in  the  manner  requirM  by  law, 

proceedings  until  a  necessity  for  a  deter-  and  would  not  be  set  aside  by  the  courts 

mination  properly  arises.   Matter  of  Union  of  law. 

Jhs,  Co.,  22  Wend.,  591.  When  the  object  of  a  biU,  filed  in  tlie 
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name  of  a  corporatioD,  ia  to  restrain  acta  which  gave  one  set  of  defendants  an  ex- 

of  the  defendants  which  they  could  only  tra  allowance  as  against  another.    6  Lans. 

legally  do  as  directors,  they  most  show  25.    The  reversal,  by  the  Commission  of 

either  a  legal  election  that  would  put  them  Appeals,  was  upon  the  ground  that  the 

in  possession  of  the  offices,  or  that  they  court  erred  in  overruling  the  objection 

are  d$f9do  directors  of  the  corporation ;  of  the  counsel  of  the  Fisk  directors  to 

and  th^se  flicts  must  be  determined  by  the  a  trial  by  the    court,  without  a  Jury, 

court  in  order  to  decide  whether  the  answer  The    determinations    of    the    Supreme 

b  sufficient  to  dissolve  the  injunction.  Court  stand  as   the  judgments  of  that 

When  a  charter  directs  that  all  elec*  court  xvpon,  the  other  queations  passed 

floDs  of  directors  after  the  first  shall  be  thereby. 

held  annually,  at  such  time  as  the  by-  The  statute  antheriziog  the  Supreme 

laws  shall  direct,  no  second  election  can  Court,  on  motion,  to  set  aside  a  corporate 

be  held  until  by-laws  designating  the  election,  and  to  make  such  order  and  give 

time  have  been  adopted.    Nor  can  there  be  such  relief  as  right  and  justice  may  re- 

an  omission  to  hold   an   election,  such  quire,  does  not  warrant  the  establishing 

as  to  authorize  the  directors  to  designate  of  an  election  which  has  not  been  legally 

a  day  for  it  provided  only  in  case  of  such  conducted.    ExparU  WHleoeki^  7  Cowen, 

omission.  402 ;  Matter  of  Sehohane  VcdUy  R.  R.,  12 

Acts  required  to  be  done  by  directors  Abb.  Prac,  N.  S.,  896,  899. 

of  a  company,  as  the  designating  the  Where  votes  rejected  by  inspectors  at 

time  for  an  election,  must  be  done  by  an  election  of  directors,  if  received,  would 

them  as  a  board  when  lawfully  convened,  have  elected  a  certain  ticket,  are  adjudged 

A  determination  by  the  board  or  a  to  have  been  erroneously  rejected,  the 

minority  of  directors  that  an  election  must  only  remedy  is  to  set  aside  the  election ; 

be  held,  without  fixing  a  time,  does  not  the  court  has  not  power  to  declare  the 

authorize  one  of  them  to  fix  the  time  and  ticket    successful,   for  which  the  votes 

give  notice  for  such  time.  would  have  been  cast  had  they  been  re- 

A  notice  of  an  election  required  to  be  ceived.    Matter  of  Lon^  Island  R.  R.  Co., 

given  by  the  directors,  is  not  a  sufficient  19  Wend.,  87 ;  PeopU  v.  PhUHpay  1  Deuio, 

notice,  if  signed' by  the  individual  names  888;  State  v.  MeDanid^  22  Ohio  St.  Rep., 

of  a  majority,  without  stating  that  it  was  864 ;  Hartt  v.  Harvey,  10  Abb.  Prac,  827. 

given  by  order  of  the  board,  or  stating  Though  the  objection  is  merely  techui- 

that  the  persons  whose  names  were  signed  eal,  and  it  be  evident  that  the  result  is 

were  directors.  satisfactory  to  those  who  have  a  majority 

An  election  is  not  legal,  if  the  list  of  of  the  legal  votes.    Ex  parte  WiUeocks,  7 

stockholders  exhibited  and  acted  upon  on  Cowen,  402. 

the  day  of  election  is  not  a  true  list  of  An  election  of  directors  will  not  be  set 

the  stockholders,  and  known  not  to  be  aside  merely  because  Uieffai  votes  were 

such  by  the  parties  who  exhibft  it,  and  given,  unless  they  were  challenaed;  nor 

who  vote  upon  it.  will  it  be  set  aside  although  the  votes 

Stockholders  who  are  not  such  at  the  wei-e  challenged,  if  after  deducting  all 

day  an  election  is  held,  cannot  vote,  al-  illegal  votes  there  is  still  a  clear  majority 

though  they  were  stockholdei-s  at  the  day  in  favor  of  the  persons  declared  to  be 

on  which  it  should  have  been  held.  elected.    Matter  of  Chenango  Mut.  Ina.  Co., 

A  majority  of  a  board  of  dii-ectors,  who  19  Wend.  635. 

have  been  legally  elected,  and  are  in  fact  The  words  "  right  and  justice,"  mean  a 

in  possession  of  their  offices,  and  in  whose  legal  and  not  an  arbitrary  right.    Ex  parte 

place    no    directors    have   been   legally  WUleoekt,  7  Cowen,  402. 

elected,  have  the  right  to  use  the  name  A  proxy  not  produced  to  the  inspectors 

of  the  corporation  in  a  suit.     Johnston  v.  of  election  cannot  be  considered  by  the 

Jonea,  28  New  Jersey  Eq.  Rep.,  216 ;  see  court,  on  an  application  for  a  new  elec- 

also  Palmer  v.  Foley,  45  How.  Prac.  Rep.,  tion.     Matter  of  Mohawk,  etc.,  19  Wend., 

110;  People  v.  Albany  ^  Susquehanna  Ji.  R,  136. 

Co.,  1  Lans.,  308 ;  55  Barb.,  344  ;  7  Abb.  If   the   charter  provides   for  twenty- 

Prac.  Rep.,  N.  S.,  265;  57  Barb.,  204  ;  2  three  directoi-s.  and  only  twenty-two  are 

Lans.,  469;  39  How.   Pi-ac,  49;  8  Abb.  voted  for,  they  are  elected.     A  new  elec- 

Prac,   N.  S.,  122.     The  last  ca.se  was  tion  should  be  held  for  the  additional 

affirmed  at  general  term  upon  the  merits,  director,  and  not  for  the  entire  number, 

except  as  to  that  portion  of  the  judgment  Matter  of  Union  Ins.  Co.,  22  Wend.  591. 
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An  appeal  to  the  Court  of  Appeals  successors  as  to  the  unoccnpied  term 

does  not  lie  from  an  order  of  the  general  stand  in  their  shoes,  and  will  be  bound 

term  of  the  Supreme  Court  in.  a  proceed-  by  the  judgment.    SiaU  t.  McDanieif  22 

ing  for  a  new  election,  or  to  establish  one  Ohio  St.  R.,  S54. 

already  had.    Matter  of  Fumesr  Paper  Co,^  Persons  other  than  the  defaeto  officers 

86  How.  Prac,  110.  of  a   corporation  cannot   maintain    an 

For  form  of  an  order  for  a  new  election,  action  in  the  name  of  the  company,  with- 

see  6  Cow.,  485.  out  its  authority,  for  the  purpose  of  indi- 

On  a  quo  warranto  charging  the  defen-  rectly  trying  the  title  to  the  offices  by 

dants  with  usurping  the  office  of  direc-  means  of  an  action  ostensibly  brought  to 

tors  of  a  corporation,  their  resignation  enforce  an  obligation  in   fa^or  of   the 

after  being  served  with  process  consti-  company.    Hudson  River  R.  R.  Co.  t.  JTi^, 

tates  no  answer  to  the  information.  Their  14  Abb.  Prac,  N.  S.,  191. 


[Law  Reports,  16  Equity  Cases,  676.] 
V.-C  B.,  Aug.  1,  1878. 

676]  *Raine  V.  Wilson. 

[1878    R.   86.] 

Practice — SubsiihUed  Service — Lunaiie  Defendant  not  so  found  by  InquidUon, 

Substituted  service  of  oopy  of  bill  allowed  on  the  medical  officer  of  the  asylum  in 
which  a  defendant  of  unsound  mind,  but  not  so  found  by  inquisition,  had  been  placed, 
on  an  affidavit  that  the  medical  officer  refused  to  allow  any  person  to  see  the  defen 
dant  or  to  serve  him  with  legal  papers. 

]yf R.  Caldecott  moved  for  leave  to  effect  service  of  copy 
bill  on  the  defendant,  who  was  a  person  of  unsound  mind 
not  found  so  by  inquisition,  on  an  aflBidavit  stating  that  the 
medical  oflBicer  of  Hanwell  Lunatic  Asylum,  where  the  de- 
fendant had  been  placed,  positively  refused  to  allow  any 
person  to  see  the  defendant  or  serve  him  with  legal  papers. 
He  referred  to  Anonymous  (*),  in  which  case  Vice-Chancellor. 
Wood  had  refused,  under  the  circumstances,  to  allow  sub- 
stituted service  on  the  medical  officer  of  a  lunatic  asylum. 

The  vice-chancellor  allowed  substituted  service  on  the 
medical  officer  of  the  asylum. 

Solicitors  :  Messrs.  Shum^  Grossman  &  Grossman, 

0)  2  Jur.,  (N.S.),  824. 


Vol  XVL]  EQUITY  CASES.  591 

V.-C.  W.  In  re  Biel's  Estate.    Gray  v.  Warner.  IBIS 


[Law  Reports,  16  Equity  Gaaos,  577.] 
V.-C.  W.,  June  25,  1878. 

*In  re  Biel's  Estate.  [577 

Gray  v.  Warner. 

[1872    B.     289.] 

WiU — Beqfiest  of  Legaeies  and  of  Residue — Direction  thai  funeral  and  TetAamentary 
£3^)enses  be  paid  by  Legatees — Exoneration  of  Hendite — Grant  by  one  Executor  of 
Annuity  to  co-Executor  invalid — Burden  of  Proof — CWs  of  Suit, 

M.  B.  bequeathed  j£l,000  to  E.  D.  B.  (a  natural  son  of  her  sister  deceased,  and  one 
of  her  executors),  aud  legacies  to  other  persons.  By  codicil  M.  B.,  after  stating  that 
her  intention  was  to  give  to  T.  W.,  the  other  executor,  the  residue  of  her  estate,  after 
payment  of  the  legacies,  free  of  all  deductions  in  respect  of  probate  duty  or  on  any 
other  account,  declared  that  all  the  legatees  should  contribute  ratably  towards  the 
payment  of  her  funeral  and  testamentary  expenses  in  exoneration  of  the  residue : 

Heldy  that  the  costs  of  the  suit  for  the  administration  of  M.  B.*8  estate  must  be 
pdd  out  of  the  residue, 

T.  W.,  who  had  received  all  the  assets,  agreed,  in  consideration  of  £700,  part  of 
the  legacy  of  £1,000,  to  grant  an  annuity  to  his  co^xecutor,  E.  D  B.,  whose  life  he 
knew  was  a  bad  one : 

•    ffeld^  that  the  onus  was  upon  T.  W.  to  prove  that  the  transaction  was  a  fair  one, 
and  that  as  he  had  not  done  so  the  agreement  was  invalid. 

Maria  Biel,  who  died  on  the  22d  of  July,  1871,  by  will 
dated  the  14th  of  April,  1870,  bequeathed  a  legacy  of  £1,000 
to  E.  D.  Biel  (a  natural  son  of  a  sister  deceased),  and  nu- 
merous legacies  to  other  persons  named.  By  a  codicil, 
dated  the  20th  of  May,  1870,  after  stating  that  it  was  her  in- 
tention by  her  will  to  give  her  cousin,  Thomas  Warner,  the 
residue  of  her  estate,  after  paying  the  legacies,  free  of  all 
deductions  in  respect  of  probate  duty,  ox  on  any  other  ac- 
count, declared  her  will  to  be  that  all  the  legatees  named  in 
the  will  should  contribute  ratably  in  proportion  to  the 
amount  of  their  legacies  to  her  funeral  and  testamentary 
expenses  in  full  exoneration  of  the  residue  of  her  estate  by 
her  will  given  to  her  cousin  Thomas  Warner,  and  that  the 
legacies  should  be  abated  or  diminished  accordingly,  so  as 
to  produce  a  fund  to  discharge  such  funeral  or  testamentary 
expenses.  The  testatrix  apointed  E.  D.  Biel  and  Thomas 
Warner  trustees  and  executors  of  her  will.  E.  D.  Biel  did 
not  receive  any  of  the  *testatrix's  estate.  Thomas  [578 
Warner,  who  survived  E.  D.  Biel,  received  such  estate,  and 
the  chief  clerk  certified  that  he  had  in  his  hands  a  balance 
of  £1,684  2s.  lid.  E.  D.  Biel  having  died  intestate,  letters 
of  administration  were  granted  to  Mr.  Gray,  solicitor  to  the 
treasury,  for  the  use  of  Her  Majesty,  and  he,  by  summons, 
instituted  a  suit  for  the  administration  of  his  estate. 

By  a  memorandum  of  agreement,  dated  the  26th  of  Au- 
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gust,  1871,  Thomas  Warner  agreed  to  grant  to  E.  D.  Biel  an 
annuity  of  £48,  payable  during  his  life  quarteriy,  the  first 
quarterly  payment  to  be  made  on  the  29th  of  September, 
1872 ;  in  consideration  of  which  E.  D.  Biel  agreed  to  jyay 
Thomas  Warner  the  sum  of  £700,  being  jyart  of  the  legacy  of 
£1,000  to  which  he  was  entitled  under  the  will  of  Mana  Biel, 
the  same  to  be  paid  within  one  year  from  the  date  of  the 
memorandum  of  agreement.  The  annuitv  to  be  secured  by 
the  bond  of  Thomas  Warner.  E.  D.  Biel  died  on  the  4th  of 
January,  1872,  at  the  age  of  forty-nine  years.  The  chief 
clerk  disallowed  the  £700  in  the  accounts  brought  in  by 
Thomas  Warner.  The  testatrix' s  property  consisted  almost 
entirelv  of  money,  which  she  had  many  vears  ago  deposited 
in  the  nands  of  Thomas  Warner,  and  the  repayment  of  it 
was  secured  by  his  bond  dated  the  28th  of  May,  1858.  Pay- 
ments were  made  by  Thomas  Warner  to  E.*l).  Biel  in  re- 
spect of  the  legacy  of  £1,000.  The  main  object  of  the  suit 
was  to  try  the  Yalidity  of  the  transaction  in  reference  to  the 
annuitY.  The  evidence  showed  that  the  life  of  E.  D.  Biel 
was  a  bad  one,  he  having  been  a  person  of  intemperate  hab- 
its ;  that  the  contract  haS  never  been  completed  oy  the  giv- 
ing of  a  bond  to  secure  the  annuity  ;  that  E.  D.  Biel  died 
before  the  time  stipulated  for  making  the  first  quarterly 
payment  of  the  annuity  had  arrived ;  and  that  £671  would 
nave  purchased  a  government  annuitv  of  £48.  The  evidence 
on  the  part  of  Thomas  Warner  was  that  E.  D.  Biel  was  fully 
acq  uainted  with  all  the  circumstances ;  and  that  he,  after  a 
full  consideration  of  them,  desired  Thomas  Warner  to  grant 
him  an  annuity.  The  case  was  adjourned  into  court  on  the 
questions  arising  upon  the  certificate. 

There  was  evidence  by  Warner  and  his  brother,  a  solicitor, 
who  drew  the  agreement,  that  the  transaction  was  fair ;  that 
E.  D.  Biel  himself  preferred  Warner's  personal  security  to 
a  government  annuity,  and  was  fully  informed  in  every 
particular. 

079]  *Mr  Hemming^  for  the  plaintiflf,  said  that  two  ques- 
tions arose  in  this  case :  first,  whether,  on  the  true  construc- 
tion of  the  codicil,  the  costs  of  the  suit  formed  part  of  the 
funeral  and  testamentary  expenses  which  the  testatrix  di- 
rected that  her  legatees  should  contribute  ratably  in  exone- 
ration of  the  residue  of  her  estate  ;  which,  he  submitted,  must 
be  answered  in  the  negative:  Morgan  <£  Dat^y  on  Costs (*) ; 
and,  secondly,  whether  the  memorandum  of  agreement  was 
a  complete  and  binding  contract  upon  the  estate  of  E.  D. 
Biel ;  and   he  contended  that,  considering  all  the  circum- 

{})  Page  115. 
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stances  of  the  case,  the  agreement  was  inyalid  and  oo^ht  to 
be  set  aside ;  and  that  the  costs  of  the  suit  must  be  paid  by 
the  legatees  in  proportion  to  the  amount  of  their  legacies. 

Mr.  /.  W.  Chitty^  for  the  defendant,  contended  that  B.  D. 
Biel  and  Thomas  Warner  were  dealing  with  each  other  on 
equal  terms ;  that  the  former  was  not  in  the  hands  of  the 
latter ;  and  that  there  was  no  fiduciary  relation  at  all  on  the 
part  of  Warner. 

[The  Vice-Chanoellor  :  He  was  dealing  with  his  cestui 
que  trusty  and  he  purchased  from  a  legatee  at  an  undervalue, 
which  upon  the  authorities  it  is  clear  ne  could  not  do.] 

The  purchaser  was  himself  an  executor,  and  he  was  as 
much  master  of  the  assets  as  Warner  was.  It  might  be  dif- 
ficult to  explain  why  the  court  should  look  with  jealousy 
upon  dealings  of  this  kind,  but  to  set  aside  this  agreement 
would  be  to  extend  the  doctrine  of  the  court  further  than  it 
had  been  applied.  That  doctrine  proceeded  upon  this,  that 
a  trustee  had  power  or  mastery  over  the  person  with  whom 
he  was  dealing,  but  that  could  not  be  the  case  where 
both  were  masters.  Biel  and  Warner  had  ec[ual  dominion 
over  the  fund  dealt  with,  and  there  was  no  influence  exer- 
cised by  the  latter  over  the  former;  both  possessed  full 
knowledge  as  regarded  the  value  of  the  annuity ;  the  trans- 
action was  a  fair  one  ;  the  annuity  was  not  unduly  or  im- 
properly granted ;  and  it  was  a  case  in  which,  the  court 
would,  if  It  had  been  called  upon,  have  made  a  decree  for 
specific  performance  of  the  agreement;  therefore  it  ought 
not  now,  because  the  annuitant  nad  died,  to  be  held  invalid. 
The  statements  of  Warner  are  corroborated  by  his  *bro-  [580 
ther,  and  a  man  ought  not  to  be  in  a  worse  i)osition  because 
the  person  with  whom  he  dealt  is  dead. 

['Hie  Vice-Chancellor  :  But  he  is  so.  The  court  has 
constantly  refused  to  enforce  a  claim  resting  solely  on  the 
statement  of  the  claimant  of  an  alleged  agreement  between 
himself  and  a  dead  man.  Corroboration  is  required,  and 
the  corroboration  here  is  not  of  the  best  kind.] 

He  also  submitted  that,  on  the  construction  of  the  language 
of  the  codicU,  it  included  not  only  the  testamentary  ex- 
penses but  the  costs  of  the  suit. 

[He  cited  Coles  v.  Trecothick  {') ;  Jackson  v.  Lever  (') ; 
Mortimer  v.  Capper  (*) ;  and  Lora  St.  Leonards^  Vendors 
and  Purchasers  (*).] 

Sir  John  Wickens,  V.C.  There  is  some  difficulty  in  this 
case,  in  consequence  of  the  form  of  the  codicil  in  reference 

(')  9  Ves.,  234-248.  (»)  1  Bro.  C.  C,  166. 

(«)  8  Bro.  C.  C,  604.  {*)  14th  Ed.,  p.  294. 

7  Eng.  Rep.]  75 


594  EQUITY  CASES.  [L.  R. 

1878  In  re  Bid's  Estate.     Gray  v.  Warner.  V.^.  W. 

to  contribution  by  the  legatees  for  the  testamentary  expenses. 
I  think  the  safer  way,  however,  will  be  to  hold  that  the 
testamentary  expenses  to  be  paid  by  the  legatees  are  the 
ordinary  testamentary  expenses,  and  not  the  costs  of  the 
suit.  As  to  the  other  and  principal  point,  it  seems  to  me 
that  it  is  governed  by  the  decision  in  I/uff  v.  Lord  (*).  If  a 
trustee  purchase  from  a  cestui  ^ue  trust  he  takes  ujyon  him- 
self the  onus  of  proving  the  fairness  of  the  transaction,  and 
I  cannot  see  that  Warner  was  relieved  from  that  burden 
because  his  cestui  que  trust  wS,s  also  his  co-executor.  It  is 
quite  clear  that  Warner  had  possession  of  the  property 
during  the  lifetime  of  the  testatrix,  and  that  he  had  after 
her  death  the  unlimited  confidence  of  his  co-executor.  He 
knew  all  about  the  testatrix  and  his  co-executor  and  the 
property,  and  he  proved  the  will ;  and  there  is  nothing  in 
the  case  to  induce  me  to  hold  that  he  could  purchase  &m 
the  legatee  without  taking  upon  himself  the  onus  of  estab- 
lishing that  the  transaction  was  a  fair  one.  The  onus  was 
not  shifted  by  the  fact  that  there  was  an  agreement.  In  all 
these  cases  there  are  agreements.  Then  comes  the  question, 
581]  has  Warner  sufficiently  *shown  that  the  transaction 
was  a  bona  fide  one?  In  my  opinion  it  was  fundamentally 
an  unfair  one.  He  purchased  at  an  undervalue  from  a  per- 
son who,  he  knew,  was  not  able  to  protect  himself,  for  at 
times  he  was  incompetent,  and  whose  life  was  a  bad  one.  I 
therefore  hold  that  the  agreement  is  invalid ;  and  that  the 
money,  if  no  arrangement  be  come  to,  must  be  paid  into 
court.  It  must  be  ascertained  what  proportion  of  the  testa- 
mentary expenses  each  legatee  has  to  pay. 

Solicitors:  Messrs.  Raven  &  Bradley;  Messrs.  Newman^ 
Dale  &  Stretton. 

(')  34  Beav.,  220. 


Vol.  XVI.]  EQUITY  CASES.  595 

V.^.  W.  GiUam  v.  Taylor.  1878 


[Law  Reports^  16  Equity  Cases,  581.] 
V.-C.W.,  June  26,  18Y8. 

GiLLAM  V.  Taylor. 

[1871    G.    76.] 

CharUy^ — Perpetuity — Oift  to  Descendants  cu  they  may  need — Solicitor  and  Client — 

Costs — Attorney-  General. 

A  testator  gave  the  residue  of  his  real  and  personal  estate  to  trustees  for  invest- 
ment in  government  securities  in  their  joint  names,  and  directed  the  interest  from 
time  to  time  to  be  given  to  such  of  the  lineal  descendants  of  R.  W.  as  they  might 
severally  need ;  and  the  trustees  were  to  make  provision  for  ensuring  a  continuance 
of  the  trust  at  their  decease  : 

Held,  that  the  gift  was  charitable. 

Attorney- General  v.  Price  Q)  followed,  Liley  v.  Hey  (*)  commented  upon. 

The  Rev.  R.  T.  W.  Taylor,  who  died  on  the  12th  of 
December,  1870,  by  will  executed  on  the  previous  day,  after 
directing  the  payment  of  all  his  debts,  funeral  and  testa- 
mentary expenses,  and  giving  to  certain  persons  and  chari- 
ties specific  and  pecuniary  legacies,  gave  all  the  residue  and 
remainder  of  all  his  real  and  personal  estate  to  trustees,  in 
trust,  *'to  be  invested  in  government  securities  in  their  joint 
names,  the  interest  of  which  shall  from  time  to  time  be  given 
to  such  of  the  lineal  descendants  of  Richard  Wilson,  my 
dearest  mother's  brother,  as  they  may  severally  need,  and 
the  said  trustees  of  this  fund  shall  make  such  provision  as 
will  ensure  a  continuance  of  the  said  trust  at  their  decease." 
The  suit,  instituted  in  May,  1871,  was  for  the  administration 
of  the  *testator'  s  estate,  and  it  now  came  on  to  be  heard  [582 
"upon  further  consideration.  The  chief  clerk  had  certified 
that  there  were  sixty  of  such  descendants  of  Richard  Wil- 
son. The  principal  question  was,  whether  the  gift  of  resi- 
due was  a  charitable  one  or  not; 

Mr.  Greene^  Q.C.,  and  Mr.  Jolliffe^  for  the  plaintiffs,  the 
trustees,  stated  the  facts  of  the  case,  and  cited  Bernal  v. 
Bernal  ('). 

Mr.  Karsldke^  Q.C.,  and  Mr.  W.  W,  Karslake^  for  the 
heir-at-law  and  next  of  kin,  contended  that  the  gift  to  lineal 
descendants  was  not  exclusively  to  poor  descendants,  and 
was  not  a  charity ;  that  the  gift,  upon  the  construction  of 
the  language  of  the  will,  might  not  take  effect  till  twe^ty-one 
years  after  the  testator's  death,  and  was  void  as  a  per- 
petuity ;  and  that  if  a  charity,  so  far  as  the  realty  and  the 
impure  personalty  were  concerned,  the  gift  was  void, 

(')  17  Ves.,  371.  (»)  1  Hare,  680, 

(»)  3  My.  &  Cr.,  669. 
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[They  cited  Dunnage  v.  White  (*),  Cruwys  v.  Colman  ('), 
and  Grant  v.  Lynam  (*).  ] 

Mr.  Dickinson^  Q.C.,  and  Mr.  StalUird^  for  the  descend- 
ants :  The  gift  here  is  not  open  to  the  objection  that  there  is 
nncertaintj^  in  the  objects,  nor  that  it  tends  to  a  perpetuity, 
because  it  is  not  a  girt  to  poor.  It  is  not  a  chanty  in  any 
sense  of  the  word,  but  if  it  be  considered  by  the  court  that 
there  is  uncertainty,  or  that  it  tends  to  a  perpetuity,  then  it 
is  submitted  that  there  is  a  charity,  and  that  there  must  be  a 
scheme.  But  it  should  be  remembered  tliat  a  gift  to  persons 
according  to  their  need  is  not  a  gift  to  needy  persons.  The 
words  of  the  will  are,  "as  they  may  severally  need,"  or,  in 
other  words,  in  such  proportions  as  they  may  need.  That 
is  private  benevolence,  and  if  so  it  is  not  charity.  The  cases 
of  White  V.  White  Q,  Attorney-General  v.  Price  (*),  and 
Attorney-General  v.  Sidney  Sussex  College  ("),  will  probably 
be  cited,  but  not  one  of  them  applies  to  this  case ;  but  the 
decision  in  Liley  v.  Hey  Q  is  conclusive  that  this  is  a  gift  in 
583]  trust  for  ^individuals — lineal  descendants — who  take  a 
life  interest  in  the  entire  income.  [They  also  cited  Fordyce  v. 
Bridges  ('),  Leake  v.  Robinson  (•),  and  Rarnes  v.  Patch  (").] 

[Tlie  Vice-Chancelloe  referred  to  the  case  of  Chaprnan 
V.  Brown  (").] 

The  construction  contended  for  on  behalf  of  the  descend- 
ants is  a  reasonable  and  not  unnatural  one,  unless  it  be  con- 
sidered that  the  gift  of  the  rents  and  profits  is  a  gift  of  the 
corpus  itself,  but  that  not  being  so  the  descendants  are 
entitled  to  the  income. 

Mr.  EddiSj  Q.C.,  and  Mr.  H.  Smithy  for  an  annuitant  and 
descendant  in  the  same  interest,  referred  to  the  case  of  Peek 
V.  Peek  ("),  and  contended  that  the  property  was  distributa- 
ble amongst  those  who  represented  the  lineal  descendants, 
or  the  lineal  descendants  in  tail. 

Mr.  Hemming^  for  the  attorney -general :  On  the  authori- 
ties of  White  V.  White  ("),  where  a  legacy  for  putting  out 
poor  relations  was  supported  as  a  chanty,  Isaac  v.  De- 
Friez  ('*),  where  a  bequest  to  the  testator' s  own  and  his 
wife's  poorest  relations  at  the  discretion  of  the  executors 
was  considered  as  a  charity,  Attorney-General  v.  Price  ("), 
which  is  substantially  on  all  fours  with  the  present  case,  and 

(•)  Jac.  A  W.,  683.  (*)  10  Beav.,  90. 

(«)  9  V68.,  319.  (»)  2  Mer.,  863. 

(3)4  Raas.,  292.  ('<>)  8  Ves.,  604. 

(*)  7  Ves.,  428.  (»•)  6  Ibid.,  404. 

(*)  17  Ves.,  371.  (•*)  17  W.  R.,  1059. 

«)  Law  Rep..  4  Ch.,  722.  (")  7  Ves.,  423. 

')  1  Hare,  680.  (^*)  Arab.,  696 ;  17  Ves.,  878,  n. 

(•5)  17  Ves.,  371. 
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Bernal  v.  Bernal  (*),  it  is  clear  that  a  gift  to  poor  relations 
is  a  good  charity,  and  I  submit  that  this  gift  to  those  descend- 
ants who  may  be  in  need  of  assistance  is  a  good  gift  to  poor 
relations. 

[He  also  referred  to  Attorney-Oeneral  v.  Sidney  Sussex 
College  ("),  and  to  Jarinan  on  Wills  ('),  and  distinguished 
Liley  v.  Hey  (*)  from  this  case,  as  the  names  of  the  legatees 
were  there  given.] 

Mr.  Dickinson  in  reply. 

*SiR  John  WicKENS,  V.C.  I  have,  though  unwill-  [584 
ingly,  come  to  the  conclusion  that  I  am  bound  by  the  case 
of  Attorney-Oeneral  v.  Price  (*),  and  Isaac  v.  De  Priez  (*), 
and  that  I  must  treat  this  as  a  cnaritable  gift.  It  is  remarka- 
ble that  those  cases  were  not  cited  before  Vice-Chancellor 
Wigram,  who  decided  the  case  of  Liley  v.  Heyi^  ),  and  that 
of  course  detracts  from  that  decision.  The  true  rule  in  all 
these  cases  if  to  do  what  Sir  William  Grant  did  in  the  case 
of  Attorney-General  v.  Price^  to  ascertain  as  far  as  possible 
what  was  the  true  intention  of  the  testator,  and  I  adopt  Sir 
W.  Grant' s  words.  After  referring  to  the  case  of  Isaac  v. 
De  Friez^  he  said  (') :  "  This  seems  to  be  just  as  much  in  the 
nature  of  a  charitable  bequest  as  that.  It  is  to  have  per- 
petual continuance  in  favor  of  a  particular  description  of 
poor,  and  is  not  like  an  immediate  bequest  of  a  sum  to  be 
distributed  amon^  poor  relations."  No  doubt  the  word 
*'poor"  occurred  m  that  case.  The  language  is:  "It  is 
amongst  my  poor  kinsmen  and  kinswomen,  and  amongst 
their  offspring  and  issue."  And  in  the  case  of  Isaac  y,  JDe 
Friez  the  testator' s  bequest  was  unto  his  own  and  his  wife' s 
poorest  relations,  at  the  discretion  of  the  executors  ;  not  ab- 
stractedly poor,  but  to  be  divided  equally  amongst  such  per- 
sons as  tne  executors  considered  to  be  trie  poorest  relations. 
Every  one  of  them  might  have  £10,000  a  year,  but  some 
might  have  £20,000  a  year,  and  those  who  had  £10,000  a 
year  would  take  it.  Still  it  was  held  to  be  a  charity.  The 
words  here  seem  to  me  to  import,  beyond  all  question,  the 
creation  of  a  perpetual  fund  or  institution,  in  which  no  per- 
son or  persons  fs  or  are  to  have  a  personal  right,  but  which 
is  to  be  given  only  to  such  as  need  in  the  opinion  of  the 
trustees,  and  to  be  given  to  them  according  to  their  necessi- 
ties. If  the  case  of  Attorney-General  v.  Price  and  Isaac  v. 
De  Friez  had  been  before  Vice-Chancellor  Wigram  in  lAley 


(»)  8  My.  &  Cp.,  659.  («)  lY  Ves.,  871. 

(«)  Law  Rep.,  4  Ch.,  722.  (•)  Amb.,  595. 

8)  3d  Ed.,  vol.  u.,  p.  113.  (')  17  Ves.,  874. 

*)  1  Hare,  580. 


i 


598  EQUITY  CxVSES.  [L.  R. 

18Y3  In  re  Ayl win's  Trusts.  V.-C.  W. 

V.  Hey^  I  should  probably  have  followed  the  more  recent 
decision ;  but  as  it  is  I  am  not  entitled  to  dissent  from 
authorities  so  much  in  point,  and  which  have  never  been 
questioned,  and  therefore  I  hold  this  to  be  a  charitable 
bequest.  There  will  be  a  declaration  accordingly,  and  that 
585]  the  realty  and  impure  ^personalty  belong  to  the  heir- 
at-law  and  next  of  kin  of  the  testator  respectively,  and  a 
direction  for  a  scheme  in  reference  to  the  pure  personalty. 
The  costs  of  the  attorney-general  and  all  other  parties  as 
between  solicitor  and  client  must  be  apportioned  between 
the  pure  and  impure  personalty,  and  the  real  estate  will  not 
bear  any  costs. 

Solicitors:    Messrs.    Rhodes  &  Son;  Messrs.  Raven  <fe 
Bradley y  Solicitors  to  the  Treasury, 


[Law  Reports,  16  Equity  Cases,  585.] 
V.-C.  W.,  June  23 ;  July  2,  1878. 

In  re  Ayl  win's  Trusts. 

WUl — Oonstrttetion — Gift  for  Life  or  untU  Bankruptey  or  Insolvency — Oi/t  over  to 
Children — Effect  of  a  dedarcU^on  of  Insolvency  in  SoutJi  AustrtUia — Power  of  Ap- 
pointment, 

A  testator  gave  his  interest  in  leasehold  property  in  Wales  to  trustees  to  pay  half 
of  the  rents  to  his  son  II.  for  life,  or  until  his  bankruptcy  or  insolvency,  and  after  his 
decease  or  bankruptcy  or  insolvency  to  pay  the  same  for  the  beneiit  of  all  or  any  of 
his  children  as  he  should  appoint,  and  in  default  of  appointment  to  pay  the  same  for 
the  benefit  of  all  the  children  equally.  H.  carried  on  business  at  Adelaide,  S.A.,  for 
some  years,  and  while  residing  there  filed,  in  July,  1863,  a  declaration  in  insolvency. 
He,  artar  obtaining  his  certificate  in  December,  1864,  returned  to  England,  lie  had 
five  children,  one  being  born  after  the  date  of  the  insolvency.  There  was  a  gift  for 
the  benefit  of  anothor  son,  F.,  and  his  children  in  similar  terms  of  the  remaining  half 
of  the  rents,  and  there  was  a  proviso  in  the  will,  that  if  at  the  death  of  the  testator's 
wife  F.  or  II.,  or  the  issue  of  either  w^ho  should  be  dead,  should  become  entitled  in 
possession  to  other  estates,  called  De  Coetlogan,  he  or  they  should  take  no  part  of  the 
rents  of  the  leasehold  property,  but  that  the  other  son,  or  his  issue,  should  take  the 
whole  of  such  rents.  The  testator's  widow  died  in  1866,  and  thereupon  F.  became 
entitled  to  the  De  Coetlogan  estates : 

Held,  i\mt  the  gift  over  took  effect  on  the  declaration  of  insolvency  :  that  the  power 
of  appointment  was  unaffected  by  the  insolveuc}-,  and  that  it  was  subsisting  ;  and  that 
on  the  death  of  the  widow  now  trusts  affecting  the  entirety  of  ttie  rents  arose,  which, 
subject  to  II.'s  power  of  appointment,  were  for  the  benefit  of  his  five  children. 

Haswell  v.  Haswell  (')  Wickham  v.  Wing  (*)  considered. 

George  Allen  Aylwin,  who  died  on  the  27th  of  April, 
1862,  by  will  dated  the  30th  of  January,  1858,  gave  the  inter- 
586]  est  *to  which  he  was  entitled  in  certain  leases  in  col- 
lieries and  lands  in  the  county  of  Brecon  to  trustees  (whom 
he  also  appointed  executors  of  his  will),  their  executors,  &c., 

C)  2  D.  F.  4  J.,  456.  (»)  2  H.  &  M.,  486. 
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upon  trust  to  permit  his  wife  to  receive  the  rents  and  profits 
during  her  life,  such  rents  and  profits  being  applied  in  man- 
ner thereinafter  directed,  and  alter  her  decease  to  pay  £100 
a  year  to  her  son  Horace  and  his  assigns  until  his  decease, 
or  the  expiration  of  the  leases,  and  subject  thereto  to  pay 
one  equal  lialf  part  of  the  rents  and  profits  to  F.  A.  Ay  1  win 
durin";  his  life  or  until  his  bankruptcy  or  insolvency,  and 
after  his  decease  or  bankruptcy  or  insolvency  to  pay  the 
same  for  the  benefit  of  all  or  any  of  his  children  in  such 
manner  as  he  should  by  deed  or  will  appoint,  and  in  default 
of  appointment  to  pay  the   same  for  the  benefit  of  all  his 
children  and  their  respective  executors,  &c. ,  equally,  and  in 
default  of  such  issue  to  pay  the  same  to  F.  A  Aylwin,  his 
executors,  &c.;  *'  and  to  pay  the  remaining  half  part  of  the 
said  rents  and  profits,  as  the  same  should  be  received,  to 
Herbert  Aylwin  during  his  life,  or  until  his  bankruptcy  or 
insolvency,  and  from  and  after  his  decease  or  bankruptcy  or 
insolvency,  which  shall  first  happen,  to  pav  and  apply  the 
same  for  the  benefit  of  all  or  any  of  the  cnildren  of  tne  said 
Herbert  Aylwin  in  such  manner  as  the  said  Herbert  Aylwin 
shall  by  deed  or  wUl  appoint,  and  in  default  of  such  appoint- 
ment, or  so  far  as  any  such  appointment,  if  incomplete,  shall 
not  extend,  to  pay  and  apply  the  same  for  the  benefit  of  all 
the  children  of  thte  said  Herbert  Aylwin  and  their  respective 
executors,  administrators,  and  assigns,  equally  to  be  divided 
between  them,  and  in  default  of  such  issue  to  pay  the  same 
to  the  said  Herbert  Aylwin,  his  executors,  administrators, 
and  assigns."     The  testator  then  directed  his  wife  (who  was 
one  of  the  trustees),  out  of  the  rents  and  profits,  to  pay  £100 
a  year  to  his  son  Horace  for  life,  and  subject  thereto  to  pay 
one  equal  half  part  of  the  rents  and  profits  to  F.  A.  Aylwin 
for  life,  or  until  his  bankruptcy  or  insolvency  and  after  his 
decease  or  bankruptcy  or  insolvency  to  pay  the  same  for  the 
benefit  of  all  or  any  of  his  children  in  such  manner  as  he 
should  by  deed  or  will  appoint,  and  in  default  of  appoint- 
ment to  pay  the  same  for  the  benefit  of  all  his  children  and 
their  respective  executors,  &c.,  equally,  and  in  default  of 
such  issue  to  pay  the  same  to  him,  his  executors,  &c.;  "and 
to  pav  the  remaining  one  ecjual  half  part  thereof  to  the  said 
*HerDert  Aylwin  during  his  life,  or  until  his  bank-  [587 
ruptcy  or  insolvency,  and  from  and  after  his  decease  or 
bankruptcy  or  insolvency,  which  shall  first  happen,  to  pay 
and  apply  the  same  for  the  benefit  of  all  or  any  of  the  chil- 
dren of  the  said  Herbert  Aylwin,  in  such  manner  as  the  said 
Herbert  Aylwin  shall  by  deed  or  will  appoint ;  and  in 
default  of  such  appointment,  or  so  far  as  any  such  appoint- 
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ment,  if  incomplete,  shall  not  extend,  to  pay  and  apply  the 
same  for  the  benefit  of  all  the  children  oi  tne  said  Herbert 
Aylwin  and  their  respective  executors,  administrators,  and 
assigns,  equally  to  be  divided  between  them,  and  in  default 
of  such  issue  to  pay  the  same  to  the  said  Herbert  Aylwin, 
his  executors,  admmistrators,  and  assigns."  The  will  con- 
tained a  proviso  that  if  at  the  death  of  his  wife  either  of  his 
sons,  F.  A.  Aylwin  and  Herbert  Aylwin,  or  the  issue  of 
either  of  them  who  should  be  dead  leaving  issue,  should 
become  entitled  in  possession  to  the  estates  devised  by  the 
will  of  Mrs.  De  Coetlogan,  that  such  one  of  them  who  or 
whose  issue  should  so  become  entitled  should  take  tio  part 
or  share  of  the  rents  of  his  collieries  and  property  in  the 
county  of  Brecon,  except  such  rents  and  profits  as  he  or  his 
issue  might  have  received  during  the  life  of  his  wife,  then  and 
in  such  case  the  other,  or  the  issue  of  the  other  of  them  as  the 
case  might  be,  should  take  the  whole  of  the  said  rents. 

The  testator's  widow  died  on  tlie  28th  of  February,  1866. 

In  the  estates  devised  by  the  will  of  Mrs.  De  Coetfogan  the 
testator's  wife  had  a  life  interest,  and  on  her  death  F.  A. 
Aylwin  became  entitled  in  possession  under  the  will  of  Mrs. 
De  Coetlogan  to  the  estates  referred  to  in  the  will  of  the 
testator. 

For  some  years  previously  to  the  death  of  the  testator, 
Herbert  Avlwin  resided  and  carried  on  business  as  a  mer- 
chant  at  Adelaide,  South  Australia ;  and  on  the  21st  of  July, 
1863,  after  the  death  of  his  father,  he,  under  the  provisions 
of  the  South  Australian  Insolvent  Act,  1860,  filed  a  declara- 
tion of  insolvency  in  the  Court  of  Insolvency  at  Adelaide. 
He  was  shortly  afterwards  adjudged  insolvent,  and  official 
and  creditors'  assignees  of  his  estates  and  effects  were  ap- 
pointed. He,  on  the  23d  of  December,  1864,  obtained  his 
certificate  of  final  discharge.  At  the  dates  of  such  declara- 
tion and  adjudication  Herbert  Aylwin  had  issue  living  four 
children,  the  petitioners,  one  of  whom  at  the  date  of  this  pe- 
588]  tition  had  attained  *the  age  of  twenty-one  years,  and 
the  other  three  were  infants.  A  fifth  child,  a  respondent, 
was  born  on  the  22d  of  September,  1864. 

The  trustees  had  received  rents  of  the  property  in  the 
county  of  Brecon,  and  had  paid  a  sum  into  court  under  the 
provisions  of  the  Trustee  Relief  Act,  a  question  having,  since 
the  attaining  of  majority  of  one  of  the  petitioners,  been  raised 
whether  the  trustees  could  with  safety  continue  to  do  what 
they  had  done,  pay  over  the  whole  of  such  rents  to  Herbert 
Aylwin  for  the  mamtenance  and  education  of  his  children, 
having  regard  to  the  fact  of  his  insolvency  in  Australia. 
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The  petitioners  insisted  that,  upon  the  true  construction 
of  the  will,  and  in  the  events  which  had  happened,  they  were 
absolutely  entitled  in  equal  shares  to  the  rents  and  profits 
arising  from  the  colliery  property ;  and  they  -prayed  that, 
after  tne  payment  of  the  costs  in  reference  to  this  applica- 
tion, the  residue  might  be  divided  into  four  equal  parts,  and 
that  one  such  i)art  miffht  be  paid  to  the  petitioner  who  had 
attained  majority  for  ner  own  use,  and  that  the  remaining 
three-fourths  thereof  might  be  paid  to  Herbert  Aylwin,  to  be 
applied  by  him  for  the  maintenance,  education,  and  support 
oi  the  three  infant  petitioners. 

Mr.  Karsldke^  Q.C.,  and  Mr.  Phear^  for  the  petitioners: 
It  is  admitted  that  Herbert  Aylwin  did  become  msolvent  in 
South  Australia.  Upon  the  insolvency  the  gift  to  him  ceased. 
Then  the  question  is,  who  are  entitled  under  the  gift  over  1 
and  it  is  submitted  that  the  four  petitioners  are,  aB  in  all 
these  cases,  where  a  certain  event  determines  the  life  interest, 
those  who  are  in  esse  at  that  time  constitute  the  class  who 
are  to  take. 

[They  cited  In  re  BUth7nan{^)\  In  re  Davidson^  s  Set- 
ttemeni  Trusts  (') ;  Mann  v.  Thompson  (*) ;  Tovmsend  v. 
JBkirlyC).^ 

Mr.  LindUy^  Q.C.,  and  Mr.  R.  Horton  Smithy  for  the  re- 
spondent, the  child  born  in  September,  1864,  contended  that 
he  was  entitled  to  a  share.  The  gift  over  did  not  take  effect 
upon  the  insolvency.  Assuming  however  that  it  did,  it  was 
only  as  to  the  *m  piety  in  which  Herbert  Aylwin  had  [589 
a  life  interest  before  his  brother  became  entitled  to  the  Coet- 
logan  estates.  But  the  gift  over  did  not  take  effect,  for  there 
was  a  power  of  appointment  left  in  Herbert  Aylwin,  and  he 
could  now  exercise  it  both  as  regarded  the  fund  and  the 
rents. 

[They  referred  to  Evans  v.  Harris  (*) ;  Oppenheim  v.  Hen- 
ry(^) ;  Parsons  v.  Parsons  (').] 

Mr.  Dickinson^  Q.C.,  and  Mr.  Bradford^  for  Herbert  Ayl- 
win, submitted  that  he  was  still  entitled  to  a  life  interest  in 
the  property.  .  If  the  gift  had  been  to  him,  residing  in  this 
country,  until  bankruptcy  or  insolvency  under  the  statute 
in  force  in  this  country,  the  property  given  by  the  testator 
to  Herbert  Aylwin  would,  but  for  the  gift  over,  by  virtue  of 
his  insolvency  have  become  vested  in  the  assignees  under  the 
act.     It  must  have  been  that  which  was  in  the  contemplation 

(»)  Law  Rep.,  2  Eq.,  23.  (*)  6  Beav.,  46. 

(«)  ibid.,  16  Eq.,  883.  (•)  10  Hare,  441. 

(»)  Kay,  638.  0  9  Mod.,  464. 
if)  S4  Beav.,  28. 

7  Eng.  Rep.]  76 
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of  the  testator.  This  was  a  colonial  insolvency.  There 
might  be  a  difference  between  an  insolvency  under  the  Eng- 
lish law  and  the  colonial  law ;  at  any  rate,  what  took  place 
in  South  Australia  did  not  make  Herbert  Aylwin  bankrupt 
or  insolvent  in  this  country ;  nor  had  the  property  been  af- 
fected by  what  took  place  in  the  colony.  Herbert  Aylwin 
was  always  a  domiciled  Englishman,  ana  he  took  the  bounty 
intended  for  him  under  the  will  of  another  domiciled  Eng- 
lishman. The  event  had  not  happened  upon  which  the  pro- 
perty was  given  over,  and  therefore  Herbert  Aylwin  was  still 
tenant  for  life. 

[They  cited  Haswell  v.  IlasweU  (') ;  White  v.  Chitty  (') ; 
Lloyd  V.  Lloyd  (') ;  Trappes  v.  Meredith  (*) ;  same  case, 
No.' 2  O  ;  and' 24  &  25  Vict.  c.  134,  s.  218.] 

In  re  Blithman  (*)  did  not  apply,  because  the  fund  in  ques- 
tion there  was  pure  personalty,  and  In  re  Davj^dson^  s  Settle- 
meni  Trusts  (')  the  assignee  m  Australia  should  have  been 
required  to  take  proceedings  in  the  bankruptcy  court  in  this 
country  before  the  money  was  paid  by  this  court  to  him. 
590]  *The  vice-chancellor  referred  to  WickhamY.  Wing(^). 

Mr.  Nalder  appeared  for  the  trustees. 

Mr.  Karsldke^  in  reply,  contended  that  both  moieties  of 
the  property  became  affected  by  the  insolvency ;  that,  upon 
the  autliority  ot  Haswell  v.  IiaswelH^\  the  power  given  to 
Herbert  Aylwin  was  gone,  and  that  those  children  only  who 
were  in  esse  at  the  period  of  the  insolvency  could  take.  That 
was  the  period  when  the  corpus  became  divisible. 

July  2.  Sir  John  Wickens,  V.C.  The  first  question  in 
this  case  is  whether  the  gift  over  on  the  bankruptcy  or  in- 
solvency of  Herbert  Aylwin  took  effect  when  in  J  uly,  1863, 
he  became  insolvent  at  Adelaide. 

No  doubt  the  testator  contemplated  a  judicial  insolvency, 
and  primarily  one  under  English  law.  But  it  would  be  to 
narrow  the  meaning  of  the  words  unfairly  if  that  which  the 
218th  section  of  the  Bankruptcy-  Act,  1861,  calls  a  bank- 
ruptcy or  insolvency,  and  recognizes  as  sufficient  foundation 
for  English  bankruptcy  proceedings,  were  to  bo  considered 
as  a  process  so  distinct  irom  English  bankruptcy  or  insol- 
vency that  the  words  in  an  English  will  would  not  aptly 
describe  it.  It  is  said,  indeed,  that, the  property  in  this  case 
being  English  leasehold  did  not  vest  in  the  Australian  as- 
signees as  it  would  have  done  if  the  insolvency  had  been 

(•)  2  D.  F.  A  J..  456.  (»)  Law  Rep.,  10  Eq.,  604. 

(»)  Law  Rep.,  1  Eq.,  372.  (•)  IbiA,  2  Eq.,  28. 

(3)  Tbid.,  2  Eq.,  722.  O  Ibid.,  16  Eq.,  883. 

(^)  Ibid.,  9  Eq.,  229.  (»)  2  H.  A  M.,  436. 
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English.  But  this  does  not  make  it  less  an  insolvency  that 
the  Australian  assignees  did  not  take  proceedings  under  the 
218th  section ;  to  make  it  so  vest  can  hardly  aflfect  the  mean- 
ing of  the  clause  any  more  than  it  w^ould  have  been  aflfected 
if  Herbert  Aylwin  had  alienated  his  interest  before  the  bank- 
ruptcy. Such  a  clause,  though  to  be  construed  strictly,  is 
not  to  b^  deprived  of  its  ordinary  meaning  on  a  conjectural 
view  of  the  testator's  motives.  When  Herbert  Aylwin  be- 
came bankrupt  he  had,  it  seems,  four  children  living  ;  a 
fifth,  Charles  Reginald  Aylwin,  was  born  in  September, 
1864,  after  Herbert's  insolvency,  but  before  his  mother's 
death.  I  think  that  on  his  bankruptcy  the  one  moiety  of 
the  Brecon  rents  *which  he  was  entitled  to  during  the  [591 
joint  lives  of  his  mother  and  himself  went  over  subject  to 
the  power  (if  it  remained)  to  his  four  children  then  living. 
The  mother  died  in  1866,  and  then  the  trust  declared  of  the 
Brecon  rents  after  her  death  took  effect.  The  will  is  verv 
singularly  framed,  but  these  trusts  are  separately  declared, 
though  in  the  same  words  as  those  w^hich  come  after  and 
which  declare  the  trusts  during  the  widow's  lifetime.  After 
some  hesitation  I  have  come  to  the  conclusion  that,  on  the 
death  of  Mrs.  Aylwin,  and  the  simultaneous  vesting  of  the 
De  Coetlogan  estates  in  Frederick  Arthur  Aylwin,  new  trusts  • 
affecting  the  entirety  of  the  Brecon  rents  arose  which  were 
(subject  to  Horace's  annuity)  identical  with  trusts  declared 
of  Herbert  Aylwin' s  moiety  to  take  effect  after  the  wife' s 
death.  From  this  construction,  which  does  less  violence  to 
the  words  and  the  apparent  intentions  than  any  other  which 
occurs  to  me,  it  woulcL  follow  that  on  Mrs.  Aylwin's  death, 
and  subject  to  the  annuity  and  to  Herbert's  power  of  ap- 
pointment if  then  subsisting,  the  Brecon  rents  oecame  pay- 
able to  Herbert's  five  children.  As  regards  the  power,  the 
authorities  leave  the  matter  in  a  state  of  some  perplexity. 
But  I  think  that,  consistently  with  Haswell  v.  ilaswell  ( ), 
as  explained  by  Lord  Hatherley  in  Wickham  v.  Wing  ('), 
and  by  In  re  Sione^s  Estate  {^)  the  power  given  by  this  will, 
which  is  a  power  to  direct  the  payment  of  the  rents  of  lease- 
holds as  received,  and  which  so  far  resembles  Wickham  v. 
Wing  more  nearly  than  Haswell  v.  Haswell^  may  be  con- 
sidered as  unaffected  by  the  insolv^ency,  and  tliat  it  is  there- 
fore a  subsisting  power.  The  result  will  be  that  the  fund 
now  in  court,  which  represents,  as  I  gather,  rents  up  to  the 
end  of  1873,  and  is  legally  in  the  same  position  as  if  now  in 
the  trustees'  hands,  is  still  subject  to  the  power,  and  that 
Herbert  Aylwin  may  either  now  exercise  the  power  or  de- 

(•)  2  D.  F.  A  J.,  456.  («)  2  H.  <fe  M.,  486.  («)  8  Ir.  Eq.  Rep.,  621. 
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cline  to  do  so  with  regard  to  it,  in  which  latter  case  the  fund 
will  go  as  in  default  of  appointment.  But  I  assume  that  he 
will  exercise  the  power,  and  that  the  petition  will  be 
amended  by  stating  the  appointment  to  which  the  court  will 
then  give  effect. 

Solicitor :  Mr.  Sherring. 

See  Trappet  y.  MeredUhy  2  Eiig.  R,  so  much  of  the  trust  fond  was  subject  to 
264,  268,  note;  PamhanCB  TnuU,  2  Eng.  the  demands  of  creditors,  as  would  re- 
Rep.,  857.  main  a  surplus  after   providing  for  tba 

Although  ordinarily  a  creditor  may  by  proper  support  of  the  ceglui  que  tnut^  and 

means  of  a  creditor's  oil!  reach  property  that  in  an  action  by  a  creditor  seeking  to 

held  in  trust  for  his  debtor's  benefit,  yet  recover  such  fund  the  complaint  should, 

where  a  trust  for  the  personal  support  of  by  proper  averments,  show  the  existence 

the  eeaiui  que  trust  arises  out  of  a  fund  of  such  a  surplua      Oraff"  v.  Bennett,  81 

proceeding  from  a  third  party  it  has  been  N.  Y.  Rep.,  9,  26-81.     But  the  doctrine 

held  it  could  not  be  reached  on  a  credi-  of  the  case  last  cited  was  repudiated  in 

tor's  bill     CampbeU  v.  Fatter,  85  N.  Y.,  Campbell  y.  Foater,  supra,  and  see  Rome 

861,  866-7 ;  Locke  y.  MabbeU,  8  Abbott's  Exchange  Bank  v.  Fames,  1  Keyes,  603-4 ; 

Court  Appeals,   Dec,    68.      In  a  prior  Foley  v.  Bumell,   1  Romilly's  Notes  of 

case  it  had  seemingly  been  held  that  only  Cases,  1. 


[Law  Reports,  16  Equity  Cases,  592.] 
V.-C.  W.,  July  10,  12,  16,  1873. 

592]  ^Thompson  v.  Bukra. 

[1871    T.     127.] 
WiU — Annuity  to  Widow — Freebench — Leading  Powers — Election. 

Gift  by  a  testator  of  a  legacy  of  £200  and  an  annuity  of  £700  to  his  widow  (for  life 
or  until  her  second  marriage),  charged  upon  part  of  his  freehold  and  copyhold  here- 
ditaments, with  a  direction  that  ishe  should  occupy  his  mansion  house  and  enjoy  the 
rents  of  a  portion  of  the  property.  The  testator  then  devised  his  real  estate  specifi- 
cally, and  gave  to  his  trustees  powers  of  management  and  leasing.  His  real  estate 
consisted  chiefly  of  customary  lands,  out  of  which  his  widow  was  entitled  to  free- 
bench  ;  but  the  evidence  showed  that  in  no  instance  in  these  manors  had  a  widow 
ever  been  admitted  or  her  freebench  set  out  by  metes  and  bounds : 

Held,  tliat  the  widow  was  put  to  her  election. 

Matthew  Thompson,  of  Stobars  Hall,  by  his  will,  dated 
the  6th  of  May,  1871,  having  appointed  the  defendants  R. 
Burra  and  J.  6.  Davis  his  executors  and  trustees,  made  the 
following  disposition : 

lie  appointed  his'  widow  and  his  executors  to  be  guardians 
of  his  children  during  their  minorities.  He  bequeathed  to 
his  wife  £200,  to  be  paid  immediatel}^,  and  all  the  consuma- 
ble household  stores  about  his  mansion  at  Stobars ;  and  he 
bequeathed  to  his  wife,  so  long  as  she  should  remain  his 
widow,  a  clear  annuity  of  £700,  to  be  computed  from  the 
time  of  his  decease,  and  to  be  payable  half-yearly,  and  he 
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charged  the  annuity  npon  the  property  comprised  in  the 
first  schedule  to  his  will  in  entire  exoneration  of  all  other 
his  real  and  personal  estate,  and  directed  the  same  should 
be  paid  and  tept  down  out  of  the  rents  and  profits  thereof 
accordingly ;  he  gave  his  household  furniture,  plate,  linen, 
carriages,  and  horses  and  farming  implements  about  the 
mansion  house,  to  his  trustees  upon  trust  to  permit  his 
widow  to  use  them  as  long  as,  under  the  trusts  of  the  will, 
she  should  be  entitled  to  the  use  and  occupation  of  the  man- 
sion. He  gave  to  his  sisters  Maria  Thompson  and  Agnes 
Elyetson  Thompson  all  the  property  comprised  in  the  second 
schedule,  togetner  with  the  nghts,  members,  and  appurte- 
nances thereof,  to  hold  the  same  unto  his  said  two  sisters 
and  their  heirs  as  ioint  tenants ;  and  he  bequeathed  to  his 
*said  two  sisters  his  brown  mare.  All  the  property  [593 
comprised  in  the  third  schedule  he  gave  to  his  trustees  upon 
trust  to  pay  the  rents,  issues,  and  profits  unto  his  daughter 
Mary  Thompson  during  her  life  to  her  separate  use,  without 
power  of  anticipation,  and  from  and  after  her  decease  upon 
trust  for  such  of  her  sons  in  such  shares,  subject  to  such 
trusts  or  powers  and  generally  as  Mary  Thompson  should 
by  deed  or  will  appoint,  and  in  default  of  appointment  on 
trust  for  every  son  who  should  attain  twenty-one,  with  limi- 
tations over.  Then  followed  a  gift  of  £10,000  on  trust  for 
the  education  of  his  daughter  Edith  Annie  Thompson,  re- 
mainder, on  attaining  twenty-five  or  marriage,  to  her  for  life, 
without  power  of  anticipation,  with  other  provisions  for  her 
children.  The  testator  then  devised  all  nis  freehold  cus- 
tomary copyhold  and  leasehold  estates  not  previously  dis- 
posed of  to  the  use  of  his  trustees  upon  trusts,  as  to  his 
freehold  mansion  at  Stobars,  and  all  the  property  comprised 
in  the  first  part  of  the  first  schedule  to  his  will,  so  long  as 
*'my  said  wife  Annie  Thompson  shall  continue  to  be  my 
widow,  and  shall  in  each  and  every  successive  term  of 
twelve  months,  reckoning  from  jny  decease,  reside  in  and 
occupy  my  said  mansion  during  ten  months  of  each  term, 
unless  prevented  by  illness  or  accident  from  so  doinff,  to 
permit  her  to  reside  in  and  occupy  my  mansion,  and  to  have 
the  use  or  receive  the  rents  and  profits  of  the  other  proper  tv 
comprised  in  the  first  part  of  said  schedule  to  this  my  will, 
(in  addition  to  the  annuity,  which  is  not  to  be  diminished  or 
abate  during  such  time  as,  under  the  foregoing  conditional 
trusts,  she  may  be  entitled  to  part  of  the  property  charged 
therewith,  but  is,  in  the  meantime,  to  be  paid  in  full  out  of 
tlie  remainder  of  the  last-mentioned  property)," — and  upon 
trust  as  to  all  his  real  estate  comprised  under  the  foregoing 
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general  devise  (subject  and  without  prejudice  to  the  said 
annuity  and  conditional  trusts  as  to  such  parts  as  were 
made  subject  thereto),  upon  trust  that  the  trustees  should 
(if  the  personal  estate  should  be  insuflSicient  for  the  payment 
of  funeral  and  testamentary  expenses  and  debts  and  legacies 
given  by  the  will  or  codicil,  including  the  gift  of  £10,000) 
raise  by  accumulation  of  rents  and  profits  sumcient  to  make 
up  the  deficiency,  and,  subject  to  the  trusts  aforesaid,  on 
trust  to  stand  possessed  of  his  real  estate  comprised  under 
the  general  devise  upon  the  trusts  following,  viz.  :  as  to  his 
59^^  ^mansion  at  Stobars,  and  all  the  property  comprised  in 
the  first  part  of  the  first  schedule,  during  the  life  and  minority 
of  his  eldest  son,  to  apply  so  much  as  might  be  necessary  for 
his  education  and  advancement  in  life  when  not  l^siding 
with  his  mother  at  Stobars,  and  upon  trust  to  accumulate 
all  the  surplus  and  add  the  same  to  the  capital  share,  there- 
inafter bequeathed  in  trust  for  his  eldest  son,  for  life,  of  and 
in  his  residuary  personal  estate. 

Then  followed  a  provision  that  so  soon  as  his  eldest  son 
should  attain  twenty-one  the  trustees  should  stand  possessed 
of  the  property  comprised  in  the  second  part  of^  the  first 
schedule  on  trust  for  nis  said  son  for  life  ;  and  then  followed 
a  series  of  limitations  in  the  event  of  his  eldest  son  having 
no  children.  The  testator  then  directed  his  trustees  to  stand 
possessed  of  the  property  comprised  in  the  fourth  schedule 
upon  similar  trusts  lor  his  son  G.  E.  Thompson ;  and  as  to 
all  the  other  his  real  estate  he  directed  his  trustees  to  stand 
possessed  of  it  upon  trust,  as  to  one  moiety,  upon  the  trusts 
declared  as  to  the  property  comprised  in  the  second  part  of 
the  first  schedule;  and,  as  to  the  other  moiety,  upon  the 
trusts  declared  as  to  the  property  comprised  in  the  fourth 
schedule.  The  testator  then  directed  his  trustees  to  collect 
his  remaining  personal  estate,  to  pay  debts,  and,  upon  trust 
as  to  one  moiety,  to  invest  the  same  in  the  purchase  of  free- 
hold, customary,  or  copyhold  hereditaments  in  England  or 
Wales,  to  be  conveyed  to  the  trustees  according  to  the  tenure 
thereof,  and  to  be  held  by  them  upon  the  trusts  declared  as 
to  the  property  comprised  in  the  second  part  of  the  first 
schedule,  and  a  similar  trust  as  to  the  other  moiety  to  be 
held  on  the  trusts  declared  as  to  the  land  comprised  in  tho 
fourth  schedule. 

Then  followed  powers  to  the  trustees  to  partition. 

Power  to  his  sons  to  jointure. 

Power  to  the  trustees  to  make  advancement  for  children. 

Then  followed  powers  of  management  in  the  following 
form  : 


Vol.  XVI.]  EQUITY  CASES.  607 

V.-C.  W.  Thompson  v.  Burra.  1873 

Provided  also,  and  I  hereby  declare,  that  as  to  any  free- 
hold, customary,  copyhold,  or  leasehold  hereditaments  or 
tenements  for  the  time  being  subject  to  the  trusts  of  this 
my  will,  and  of  which  there  shall  not  for  the  time  being  be 
any  person  of  the  age  of  twenty-one  years  beneficially  enti- 
tled to  the  possession  or  receipt  of  the  rents  and  profits 
thereof  under  the  trusts  of  *this  my  will,  it  shall  be  [595 
lawful  for  the  said  trustees  or  trustee  to  manage  such  here- 
ditaments and  tenements  respectively,  and  to  make  allow- 
ances to  and  settle  accounts  with  tenants,  and  to  fell  timber 
for  repairs,  and  to  preserve  game,  and  to  insure  and  to  make 
such  disbursements  for  expenses  of  management  (including 
the  salary,  commission,  or  other  remuneration  of  any  paid 
agent  or  agents),  and  for  repairs,  insurances,  and  other  out- 
goings as  the  said  trustees  or  trustee  may  think  fit ;  and  I 
authorize  the  said  trustees  and  trustee  to  permit  either  of  my 
sons  who  for  the  time  being  shall  be  entitled  to  my  said 
mansion  as  tenant  for  life  in  immediate  expectancy,  on  his 
attaining  the  age  of  twenty-five  years,  to  reside  in  and 
occupy  the  same  between  the  ages  oi  twenty-one  and  twenty- 
five  years,  if  the  said  trustees  or  trustee  shall  think  fit : 
Provided  also,  and  I  hereby  declare,  that  it  shall  be  lawful 
for  the  said  trustees  or  trustee,  at  any  time  or  times,  to  de- 
mise all  or  any  part  or  parts  of  the  freehold,  customary, 
copyhold,  or  leasehold  hereditaments  or  tenements  for  the 
time  being  subject  to  the  trusts  of  this  mv  will  for  any  term 
or  terms  of  years  in  possession,  or  to  take  effect  witnin  six 
calendar  months  after  the  making  thereof,  not  exceeding  for 
an  agricultural  or  occupation  lease  twenty-one  years,  or  for 
a  mining  lease  of  water,  water-mills,  way-leaves,  water- 
•leaves,  or  other  rights  or  easements,  forty  years,  and  for  a 
building  lease  ninety-nine  years,  at  such  rent  or  rents,  either 
uniform  or  not,  without  taking  any  fine  or  premium  or  other 
benefit  in  the  nature  of-  a  fine  or  premium,  and  subject  to 
such  covenants,  conditions,  and  stipulations  as  the  said  trus- 
tees or  trustee  may  think  reasonable  or  proper,  and  to  ac- 
cept surrenders  of  any  leases  which  for  the  time  being  may 
exist  upon  such  terms  as  they  or  he  may  think  fit,  and  for 
any  of  the  purposes  aforesaid  to  make  and  rescind  or  vary 
such  contracts  as  they  or  he  may  think  fit :  Provided  also, 
and  I  hereby  declare,  that  it  shall  be  lawful  for  the  trustees 
or  trustee  for  the  time  being  to  make  partition  of  any  here- 
ditaments whereof  any  undivided  share  or  shares  is  or  are 
hereby  devised,  with  liberty  to  give  or  accept  any  sum'  or 
sums  of  money  for  equality  of  exchange  or  partition,  and  to 
enfranchise  or  concur  in  enfranchising   any  customary  or 
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copyhold  hereditaments  which  shall  be  holden  of  any  manor 
sumect  to  the  trusts  hereof,  and,  on  such  enfranchise- 
59d]  ment,  to  grant  *any  commonable  rights  which  may  be 
thereby  extinguished,  and  generally  exercise  all  manorial 
rights  appurtenant  thereto :  Provided  nevertheless  that  no 
lease  or  partition  shall  be  made  or  taken  under  the  powers 
lastly  hereinbefore  contained  as  to  any  hereditaments  or 
tenements  whereof  there  shall  be  for  the  time  being  any  per- 
son or  persons  of  the  a^e  of  twenty-one  years  entitled 
beneficially  for  life  or  in  tail  by  purchase  under  the  trusts 
of  this  my  will,  either  in  possession  or  in  immediate 
expectancy,  on  his  attaining  the  age  of  twenty-five  years, 
without  the  previous  consent  in  writing  of  each  such  person 
respectively. 

Then,  after  several  provisions  immaterial  to  the  present 
question,  followed  the  four  schedules  setting  out  the 
descriptions  of  the  parcels.  The  first  part  of  the  first 
schedule  comprised  the  freeholds  and  certain  customary 
lands. 

The  testator  died  on  the  9th  of  May,  1871,  and  his 
will  was  proved  by  his  executors.  He  left  his  widow  and 
several  children  him  surviving.  The  bill  was  filed  on  the 
9th  of  December,  1871,  and  on  the  17th  of  February,  1872, 
the  usual  decree  was  made,  and  numerous  inquiries  were 
directed. 

The  eleventh  inquiry  was,  what  real  and  leasehold  estates 
were  comprised  in  the  several  schedules  to  the  testator's 
will,  and  what  were  the  rentals  of  such  real  and  lease- 
hold estates,  and  which  of  such  real  estates  are  copyhold 
or  customary  hold,  and  which,  if  any,  of  them  are  subject 
to  any  and  what  rights  of  freebench  in  favor  of  the  testae 
tor' s  widow  ? 

The  twelfth  inquiry  was  to  the  same  effect  as  to  estates  not 
comprised  in  the  schedules. 

The  chief  clerk,  hy  his  certificate,  found  the  several  prop- 
erties which  were  liable  to  the  widow's  freebench;  audit 
appeared  from  the  certificate  that  all  the  schedules  to  the 
testator's  will  contained  customary  lands. 

When  the  cause  first  came  on,  it  stood  over  with  a  view  to 
obtain  further  evidence  as  to  the  custom  of  the  manors, 
which  was  now  produced. 

Edward  Heelis,  the  steward  of  the  manor  of  Kirkby  Ste- 
phen, Brough,  Winton,  and  Mallerstong,  Westmoreland, 
within  whicn  the  testator  had  customary  lands,  deposed, 
"That  according  to  the  custom  of  the  said  manors,  the  in- 
597]  terest  which  a  widow  is  entitled  to  *in  the  nature  of 
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dower  or  freebench  is  one-half  the  customary  estate,  or  the 
rfents  or  profits  thereof  for  life.  I  am  not  aware  of  any  in- 
stance wliere  this  estate  has  been  set  out  by  metes  and 
bounds,  nor  is  there  any  instance  that  I  am  able  to  find 
from  the  court  books  in  my  possession  of  a  widow  hav- 
ing been  admitted  to  a  moiety  or  other  share  of  the  estate 
in  respect  of  her  freebench ;  but  in  all  cases  of  intestacies  or 
wills  the  heir-at-law  or  devisee  ha^  been  admitted  to  *the 
whole  estate." 

Thomas  Harrison,  steward  of  the  manor  of  Smardale, 
deposed  that  the  customary  lands  held  by  the  testator  were 
held  according  to  the  ancient  custom  of  tenant  right ;  that 
on  the  death  of  a  tenant  his  widow  was,  by  the  custom  of 
the  said  manor,  entitled  to  hold  the  whole  of  the  customary- 
hold  lands  of  which  he  died  seised  during  her  chaste  viduite. 

Edward  Blaymire,  steward  of  the  manors  of  Hartley, 
Kirkby,  Stephen  Soulby,  Great  and  Little  Musgrave,  and 
Bleatam,  deposed  that  a  portion  of  the  customary  lands 
held  by  the  testator  within  the  said  manors  were  held  accord- 
ing to  the  ancient  custom  of  tenant  right,  and  as  customary 
estates  of  inheritance  descendible  from  ancestor  to  heir  under 
certain  ancient  yearly  rents  and  such  general  and  dropping 
fines  as  were  settled  by  a  decree  of  tnis  court.  That  the 
freehold  of  the  said  customary  estates  was  in  the  lord,  who, 
on  application  from  the  tenant,  enfranchised  the  same.  That 
according  to  the  custom  of  the  said  manor  the  widow  was 
entitled  during  widowhood  to  one-third  of  the  customary 
estates,  but  he  could  find  no  instance  in  any  one  of  those 
manors  of  freebench  having  been  set  out  by  metes  and 
bounds,  and  it  was  not  the  custom  for  the  widow  to  be  ad- 
mitted. 

Lawrence  Harrison,  steward  of  the  manor  of  Langdale, 
Westmoreland,  deposed  that  the  customary  lands  held  by 
the  testator  were  held  according  to  the  ancient  custom  of  in- 
heritance descendible  from  ancestor  to  heir.  The  freehold 
was  in  the  lord.  He  further  deposed — "That  according  to 
the  custom  of  the  said  manor,  I  am  informed,  and  believe, 
the  widow  is  entitled  during  widowhood  to  one-third  of  the 
customary  estates ;  but  I  find  no  instance  in  this  manor  of 
freebench  having  been  set  out  by  metes  and  bounds,  and  it 
is  not  the  custom  of  the  manor  for  the  widow  to  be  so  ad- 
mitted." 

*Mr.  LiTidley,  Q.C.,  and  Mr.  Waller,  fortheplainttflfs.  [598 

Mr.  Joshua  Williams,  Q.C.,  and  Mr.  Kekewich,  for  two 
of  the  beneficiaries  under  the  will :  The  will  contains  a  spe- 
cific devise  of  all  the  testator's  lands,  including  the  custom- 
7  Eng.  Rep.]  77 
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ary  lands  in  respect  of  which  the  widow  is  entitled  to  her 
freebench,  and  the  case  falls,  therefore,  within  the  general 
rule  which  puts  the  widow  to  her  election.  The  principle  on 
which  the  court  acts  is  clearly  settled  by  the  cases  collected 
in  the  note  to  Oretton  v.  Howard  (*),  and  it  is  this,  that 
where  a  case  of  election  arises,  and  in  the  event  of  a  benefi- 
ciary election  to  take  against  the  instrument,  the  court 
assmmes  jurisdiction  to  sequester  the  benefit  intended  for  the 
refractory  donee,  in  order  to  compensate  those  who  are  dis- 
appointed bv  his  election  to  take  against  the  instrument. 
Of  course,  should  there  be  any  surplus  after  making  such 
compensation,  it  would  not  be  undisposed  of,  but  would 
belong  to  the  widow.  Should  she  elect  to  take  against  the 
will  in  this  case,  she  must  give  up  all  the  benefits,  whether 
included  in  the  same  devise  or  not 

Mr.  Dickinson^  Q.C.,  and  Mr.  W.  Barhety  for  the  widow : 
The  burden  of  proof  lies  on  those  who  attempt  to  deprive  the 
widow  of  her  legal  right ;  mere  surmise  that  the  testator 
meant  to  do  something  inconsistent  with  that  right  is  not 
enough :  Dummer  v.  Pitcher  (').  In  Birmingham  v.  Kir- 
wan{*\  Lord  Redesdale  said:  "An  intent  to  exclude  the 
widow' s  right  must  be  demonstrated  by  express  words  or 
necessary  implication ;"  and  it  must  appear  on  the  face  of 
the  will  or  instrument  itself.  Nothing  of  that  kind  is  to  be 
found  here.  It  has  been  said  that  the  power  given  to  the 
trustees  to  manage  the  estates  is  inconsistent  with  the  widow' s 
right  to  freebench ;  but  suppose  there  had  been  a  rent-charge 
on  the  estate,  it  seems  now  to  be  quite,settled,  though  some 
of  the  older  authorities  are  conflicting,  that  a  rent-charge  or 
an  annuity  does  not  piit  the  widow  to  elect:  Miatl  v. 
Brain  (*) ;  Dowson  v.  Bell  (*) ;  Holdich  v.  Holdich  (*) ; 
599]  Lowes  V.  Loxoes  (') ;  Hall  v.  *Hill  (').  In  Lawrence  v. 
Lawrence  (*),  and  in  Harrison  v.  Harrison  f"),  the  widow  took 
part  of  the  estate  under  the  will,  but  was  neld  not  deprived 
of  her  dower.  So  in  Ellis  v.  Lewis  ("),  where  land  was  de- 
vised in  trust  for  sale,  the  direction  as  to  the  application  of 
the  proceeds  was  held  not  to  put  the  widow  to  ner  election. 
It  is  clear  a  mere  power  of  sale  is  not  sufficient :  Bending  v. 
Bending  (^"). 

Then  it  is  said  that  a  direction  to  carry  on  a  farm  is  incon- 

0)  1  S.  Sw.,  488.  C)  C  Hare,  501. 

(»)  2  My.  A  K.,  262.  (»)  1  D.  4  War.,  94. 

(8)  2  Sch.  &  Lef.,  444.  (»)  2  Vern.,  366. 

(*)  Madd.,  119.  ('«)  1  Keen,  766. 

(»)  1  Keen,  761  (")  3  Hare.  810. 

(•)  2  Y.  A  C.  Ch.,  18.  ,  ("}  8  K.  A  J.,  267. 
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sistent  with  the  widow' s  right  to  dower,  Butcher  v.  Kemp  (*), 
or  a  leasing  power  to  trustees:  Hall  v.  Hill;  Parker  v. 
Sowerby  (') ;  jLinlep  v.  Taylor  (') ;  O  Hara  v.  Ghaine  (*) ; 
but  it  must  be  noticed  as  to  these  cases  that  the  authorities 
on  this  point  are  not  always  reconcilable  with  each  other, 
and,  further,  that  the  reasoning  is  often  illogical  in  princi- 
ple. If  a  power  of  sale  to  trustees  is  not  inconsistent  with  a 
widow' s  right  to  dower,  how  can  a  leasing  power,  which  is  a 
more  limited  power,  be  so  ?  Vice-Chancellor  Stuart  in  lAn- 
ley  V.  Taylor  (")  adverts  to  this  departure  from  principle. 

But,  further,  in  all  those  cases  which  are  adverse  to  the 
right  of  a  widow  the  ratio  decidendi  is  that  the  right  to 
dower  is  a  pure  legal  right,  and  is  worked  out  by  setting  out 
a  third  part  of  the  land.  But  this  reasoning  has  no  applica- 
tion to  the  present  case.  Here  the  widow  has  no  legal 
estate,  nor  could  she  bring  ejectment  before  assignment: 
Chapman  v.  Sharpe  (*).  As  is  shown  by  the  evidence,  she 
is  not  admitted  in  those  manors,  nor  is  her  freebench  ever 
set  out  by  metes  and  bounds.  Her  interest,  therefore,  is  not 
a  strictly  legal  one  within  the  meaning  of  the  cases,  but  is  in 
the  nature  of  a  rent-charge,  which,  as  nas  been  shown  above, 
is  held  to  be  not  inconsistent  with  a  devise  by  the  testator  of 
the  land  so  charged,  and  is  not  sufficient  to  put  the  widow 
to  her  election. 

[They  also  cited  Bristow  v.  Warde  (•).] 

Mr.  Joshua  Williams^  in  reply :  It  is  well  settled  now 
that  a  power  given  by  the  testator  to  his  *trustees  to  [600 
lease  or  manage  his  real  estate  puts  the  widow  to  her  elec- 
tion :  Lowes  v.  Lowes  C) ;  Grayson  v.  DeaTcin  (') ;  LinUy 
V.  Taylor  (•) ;  MiUer  Thurgood  (".)  The  question  is  not 
what  custom  may  exist  in  a  particular  manor,  but  what  is 
the  general  law.  It  has  not  been  shown  here  that  the  widow 
pay  by  the  custom  of  these  manors  have  a  third  of  the  rent 
in  the  nature  of  a  rent-charge.  Such  a  special  custom  may 
perhaps  exist,  but  it  does  not  exist  here.  By  special  cus- 
tom she  may  have  part  of  the  land  and  part  oi  the  rent : 
''  Customs  of  West  Sheen^^  (").  The  evidence  in  the  present 
case  shows  that  she  is  entitled  to  one-third  of  the  customary 
lands,  and  not  to  any  share  in  the  rents.  Then  it  is  said  she 
cannot  bring  ejectment  before  assignment ;  perhaps  so  ;  but 
her  simple  remedy  is  to  have  an  assignment  by  plaint  in  the 

(»)  5  Madd.,  61.  O  6  Hare.  601. 

(*)  1  Drew,  488 ;  4  B.  M.  A  G.,  821.  («)  8  Be  G.  A  Sm.,  298. 

(8)  lGiff,67.  (•)  1  Giff..  67-73. 

{*)  IJ.  A  Lat.  662.  (»^)  83  Beav.,  496,  600. 

(*)  2  Show.,  198.  (")  4th  ed.,  vol.  ii.  p.  69. 

(«)  2  Ves.,  886. 
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Lord' s  Conrt :  WatJcins  on  Copyholds  (*) ;  and  then,  if  not 
before,  she  may  bring  ejectment :    Watkins  on  Copyholds  ('). 

Then  it  is  said  the  widow' s  right  here  is  in  the  nature  of  a 
rent-charge ;  but  there  is  no  authority  in  the  books  to  show 
that  she  shall  have  a  rent-charge  by  way  of  freebench.  Her 
right  is  to  one- third  of  the  land,  which  is  a  legal  right ;  but 
a  riffht  to  a  third  of  the  rent  must  be  an  equitable  right. 

Then  it  is  said  that  the  widow  has  no  right  to  be  admitted  ; 
but  admittance  is  unnecessary,  as  she  is  m  of  her  husband's 
seisin.  Watkins  thus  lays  down  the  principle  (*):  "A 
widow  taking  freebench  is  said  to  continue  the  seisin  of  the 
deceased;"  and  again  :  "There  are  indeed  books  in  which 
it  is  laid  down  that  the  widow  must  be  admitted  to  her  free- 
bench  and  pay  her  fine;  yet,  according  to  others,  which 
seems  the  better  opinion,  she  shall  be  in  of  the  estate  of  her 
husband  without  admission,  and  consequently  without  fine : 
the  estate  in  freebench  being  considered  as  an  excrescence 
growing  of  itself  out  of  that  of  the  husband,  and  being,  as 
it  were,  a  continuance  of  it."  (*). 

Then  it  is  said  there  is  no  instance  of  the  freebench  being 
laid  out  bv  metes  and  bounds,  but  that  circumstance  proves 
601]  nothing.  *No  doubt  the  right  is  that  contend^  for ; 
and  the  claim  is  settled  by  arrangement. 

If,  then,  the  widow' s  interest  is  to  have  one-third  of  her 
husband's  customary  lands,  it  is  clear  he  has  dealt  with 
the  whole  as  if  it  were  his  own,  and  in  a  manner  inconsistent 
with  the  widow's  claim.     She  must  therefore  elect. 

gle  also  cited  Roadley  v.  Bixon  (*).] 
r.  Greene^  Q.C.,  Mr.  Fooks^  Q.C.,  Mr.  Chapman  Barber^ 
Mr.  Bunting^  and  Mr.  Fooks^  jun.,  were  for  other  parties. 

July  15.  Sir  John  Wickens,  V.C.  :  This  is  a  case  arising 
on  a  very  difficult  and  unsatisfactory  branch  of  law ;  and  to 
be  determined  upon  very  meagre  materials ;  but  I  must  do 
the  best  with  it  I  can.  It  is  laid  down  as  settled  law  that 
a  widow  entitled  to  dower  under  the  old  law,  or  freebench, 
and  taking  benefits  under  her  late  husband's  will,  is  not 
compelled  to  elect  between  them,  unless  there  is  on  the  face 
of  the  will  strong  ground  for  holding  that  she  was  not  in- 
tended by  the  testator  to  take  both.  Mere  conjecture  or 
surmise  will  not  raise  an  election  in  the  case  of  a  widow,  any 
more  than  it  will  in  another  case.  On  principle  it  would 
have  seemed  that  there  were  considerations  applicable  to  a 
widow's  case  which  do  not  apply,  or  do  not  except  in  very 
similar  cases  apply,  to  any  otlier  case  of  election.     When 

(»)  4th  Ed.,  vol.  ii.  p.  72.  («)  Ibid.,  p.  59.  (»)  Ibid.,  vol.  i.  c.  6,  p.  834. 

(*)  4th  Ed,,  vol  i.  c  7,  p.  362.  (»)  8  Russ.,  192. 
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a  man  makes  a  will,  by  whicli  he  gives  to  Ms  widow  benefits 
carefully  measured  and  defined,  there  is  a  strong  presump- 
tion that  he  intends  her  to  take  nothing  more.  Supposing, 
as  a  mere  illustration,  a  testator  to  give  out  of  his  property, 
subject  to  dower  or  freebench,  so  much  as  will,  with  his 
widow's  interest  under  her  mandate  settlement,  make  up 
£900  a  year  while  she  lives,  and  his  children  are  infants ; 
to  be  increased  by  £150  when  his  son  goes  to  college ;  to  be 
diminished  by  £100  when  his  daughter  marries  ;  and  to  be 
rfeduced  by  half  if  the  widow  marries  again ;  there  would 
seem  to  be  the  strongest  possible  presumption  that  he  did  not 
intend  her  to  take  out  of  his  property  more  than  that  which 
he  had  carefully  measured  out  to  her.  In  other  cases. 
*of  course,  the  argument  might  be  stronger  or  weaker.  [60^ 
The  case  I  have  put  is  a  mere  illustration.  Hence  the  in- 
convenient and  most  unsatisfactory  rule  as  to  the  effect  of  a 
rent-charge  to  the  widow,  which  is  examined  by  Lord 
St.  Leonards  in  Hall  v.  Hill  (*) ;  and  which  comes  in  effect 
to  this,  that  it  is  by  no  means  conclusive,  but  a  circum- 
stance to  which  weight  is  to  be  attributed. 

I  may  say  that  further  consideration  of  the  case  of  HaZl 
V.  Hill  has  convince  me  how  very  important  and  valuable 
that  judgment  is  upon  this  point.  Similar  considerations 
may  apply  to  the  devise  of  property  to  a  third  person  and 
the  widow  in  specified  shares.  Supposing  a  testator  should 
sort  out  his  property,  and  specify  what  ne  intends  for  his 
widow  for  life,  with  remainder ;  what,  for  instance,  for  his 
stepson  ;  what  for  his  brother,  what  for  his  sister ;  what  for 
an  elder  nephew ;  there  may  be  presumption  that  he  made 
the  division  because  he  thought  it  fair  and  convenient,  and 
with  no  contemplation  of  its  being  for  a  time  disarranged  bj 
his  widow  asserting  a  right  paramount  to  the  will,  in  this 
case,  also,  the  widow  is  prima  facie  not  put  to  her  election, 
but  it  is  (as  Lord  St.  Leonards  points  out  in  Hall  v.  Hill)  a 
circumstance  in  favor  of  putting  her  to  it.  A  power  of  sale, 
or  a  trust  for  sale,  affords,  in  general,  but  a  slight  presump- 
tion against  the  widow ;  and  it  has  often  been  said  that  no 
directions  for  distributing  purchase-money  can  logically  be 
relied  on  to  raise  one ;  ana  that  the  cases  where  the^  have 
been  relied  on  cannot  be  supported.  I  think  that  if  it  were 
necessary  I  could  suggest  cases,  analogous  to  those  I  have 
already  suggested,  in  which  the  mode  of  division  of  the 
money  was  perfectly  conclusive  to  show  that  the  testator 
intended  his  wife  to  nave  out  of  his  property  that  particular 
sum  of  money  and  no  more. 

Q)  I  D.  <fe  War.,  94. 
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Then,  again,  comes  the  circumstance,  not  without  weight, 
yet  in  no  degree  conclusive,  that,  on  the  other  hand,  a  power 
of  leasing  has  been  held  as  conclusive,  or  almost  conclusive, 
against  the  widow  in  a  great  many  cases  of  the  highest  pos- 
sible authority  ;  and  if  I  could  treat  it  as  quite  clear  that 
the  right  of  the  widow  in  those  manors  (I  am  speaking  now  of 
the  manors  in  which  she  takes  an  alia  uot  part),  that  the  right 
of  the  widow  was  a  right  which  would  have  to  be  worked 
603]  out,  if  opposed,  by  setting  out  the  *land  by  metes 
and  bounds — ^tnose  Cases  would  govern  the  present.  My 
impression  is,  on  grounds  I  am  about  presently  to  mention, 
that  that,  as  Mr.  WilUaTns  contends,  is  the  true  legal  con- 
struction of  the  very  unsatisfactory  evidence  before  me. 
But  I  think  that  if  it  were  not  so,  although  the  special  eflS- 
cacy  attributed  to  a  power  of  leasing  depends  in  most  or  all 
of  tne  cases  upon  the  incompatibility  oi  it  with  the  setting 
out  of  metes  and  bounds,  yet  I  think  that  this  power  of 
leasing  is  almost  or  quite  equally  inconsistent  with  any- 
thing m  the  nature  of  a  right  to  an  aliquot  part  of  the  rents. 
Of  course  there  might  be  a  custom  that  when  the  widow  was 
entitled  to  a  share  of  the  rents  she  should  not  be  deprived 
of  all  interest,  if  the  heir  or  devisee  occupied.  There  might 
be  a  custom  that  the  homage  should  fix  a  pecuniary  value 
for  the  property,  out  of  which  freebench  was  to  come ;  and 
that  she  should  have,  in  some  way  or  other  (call  it  a  rent- 
charge,  or  what  you  please),  a  benefit  equal  to  ^  third  part 
of  that  pecuniary  value,  whatever  the  actual  rent  was. 
But  there  is  no  trace  of  anything  of  the  sort  in  this  case,  or, 
I  believe,  in  any  of  the  other  cases.  Supposing  her,  then, 
to  be  entitled  to  have  a  share  of  the  rents  actually  paid,  the 
power  is,  that  ''it  shall  be  lawful  for  the  trustee  or  trustees 
at  any  time  or  times  to  demise  all  or  any  part  or  parts  of  the 
freehold,  customary,  copyhold,  or  leasehold  hereditaments 
or  tenements  for  the  time  being,  subject  to  the  trusts  of  this 
my  will,  for  any  term  or  terms  of  years  in  possession,  or  to 
take  effect  within  six  calendar  months  aiter  the  making 
thereof,  not  exceeding  for  an  agricultural  or  occupation 
lease  twenty-one  years,  or  for  a  mining  lease  of  water,  water- 
mills,  way-leaves,  water-leaves,  or  other  rights  or  easements, 
forty  years,  and  for  a  building  lease  ninety-nine  years,  at 
such  rent  or  rents,  either  uniform  or  not,  without  taking 
any  fine,  or  premium,  or  other  benefit  in  the  nature  of  a 
fine  or  premium,  and  subject  to  such  covenants,  conditions, 
and  stipulations  as  the  said  trustees  or  trustee  may  think 
reasonable  or  proper,  and  to  accept  surrenders  of  any  leases 
which  for  the  time  being  may  exist  upon  such  terms  as  they 
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or  he  may  think  fit ;  and  for  any  of  the  purposes  aforesaid 
to  make  and  rescind  or  vary  such  contracts  as  they  or  he 
may  think  fit."  It  appears  to  me  that  if  the  right  of  the 
widow  is  a  right  to  the  rents  as  distinguished  from  the  land 
being  set  out  by  metes  and  ^bounds,  then,  according  [604 
to  the  ordinary  meaning  of  those  words,  the  trustees  had  a 
power  and  discretion  given  to  them  which  they  could  not  ex- 
ercise except  with  the  widow' s  assent.  She  would  necessarily 
be  entitled  to  object  to  their  leasing  at  a  peppercorn  for  the  first 
ten  years,  or  to  their  rescinding  an  agricultural  lease  and 
granting  a  building  lease ;  all  of  which  powers  the  testator 
intended  that  they  should  have,  and  expressed  clearly  that  he 
intended  they  should  have.  Therefore  it  appears  to  me  not 
material  to  my  decision  to  consider  strictly  whether  I  am  to 
take  these  imperfectly  stated  customs  as  involving  a  right 
of  the  widow  to  have  metes  and  bounds  set  out.  I  think 
that  on  the  materials  that  is  the  safer  conclusion  to  come  to ; 
with  regard,  of  course,  to  the  manors  in  which  she  has  free- 
bench  of  a  half,  or  a  third.  There  is  no  question,  it  seems,  in 
any  of  the  manors,  of  freebench  being  asserted  adversely, 
either  as  a  right  to  an  aliquot  part  of  the  rents,  or  to  have  an 
aliquot  share  of  the  lands  set  out.  This  being  so,  the  legal 
presumption  seems  to  me  to  be  that  the  remdjr,  if  enforced, 
would  be  in  the  latter  form.  The  analogy  ot  dower  i)oints 
strongly  to  this,  and  it  seems  much  easier  to  conceive  a 

glaint  in  the  manor  court  to  have  freebench  by  metes  and 
ounds,  than  a  plaint  for  an  aliquot  proportion  of  the  rents ; 
which,  as  I  have  already  mentioned,  could,  I  suppose,  be 
allotted  only  by  setting  a  value  on  the  land,  and  compelling 
the  heir  or  devisee  to  pay  a  given  portion  of  it ;  or  else  by  at- 
tributing to  the  widow  a  third  part,  or  a  half  of  the  rents, 
whatever  they  may  be.  Nor  does  there  seem  to  be  any 
reason,  from  the  nature  of  the  property,  why  the  power  of 
leasing  should  not  have  the  same  effect  here  as  was  origi- 
nally attributed  to  it  with  regard  to  freehold  lands.  It 
extends  expressly  to  customary  lands,  and,  of  course,  inde- 
pendently of  any  assent  by  the  lord,  would  be  presumably, 
and  according  to  the  common  law  of  copyholds  (if  I  may 
s6  say),  good  to  the  extent  of  a  lease  for  a  year.  iBut  with 
the  lord' s  assent  it  would  be  perfectly  good  to  the  extent  of 
the  terms  mentioned  in  the  power ;  and  I  cannot  help  think- 
ing that  the  testator  assumed  that  the  lord' s  assent  could  be 
obtained — as  I  suppose  it  could — upon  perfectly  well-known 
terms,  of  which  the  trustees  were  the  judges :  that  is  to  say, 
I  presume  that  in  most  of  the  manors,  for  instance,  where 
there  are  mines,  which  make  a  lease  of  forty  years  *de-  [605 
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sirable,  and  where  there  is  building  property,  I  presume  it 
is  perfectly  well  understood  that  the  fines  are  regulated  on 
a  certain  scale ;  and  that  the  lease  is  granted  almost  as  a 
matter  of  course,  on  the  payment  of  a  sum  of  money  which 
can  be  assessed  on  known  principles.  I  should  observe  with 
regard  to  the  power  being  a  power  to  lease  for  a  year  only, 
that  of  course  that  very  much  weakens  the  argument  with 
reference  to  some  of  the  expresssions  in  the  power ;  but  that 
the  power  which  was  said  to  be  sufficient  of  itself,  other 
grounds  being  wanting,  in  O'Hara  v.  Chaine{'\  was  a 
power  to  lease  from  year  to  year  only. 

On  the  whole,  I  tnink  that  the  widow  must  elect  The 
defined  rent-charge  out  of  part  of  the  land  subject  to  free- 
bench  ;  the  devise  to  her  for  life  of  Bart  of  the  land  so  sub- 
ject ;  the  careful  sorting  out  and  aefinition  'of  interest  by 
means  of  four  schedules ;  all  corroborate  the  presumption 
which  the  authorities,  I  think,  warrant  me  in  drawing  from 
the  power  of  leasing ;  and  tend  to  show  that  if  there  were 
no  authorities,  but  the  result  was  to  be  deduced  from  the 
whole  scope  of  the  will,  and  not  otherwise,  the  conclusion 
must  have  been  the  same.  In  fact,  I  am  convinced  that  tho 
testator,  if  he  had  been  asked,  would  have  said  without 
hesitation  that  he  intended  to  put  the  widow  to  her  election ; 
that  is,  that  he  intended  her  to  have  no  benefits  in  his  prop- 
erty except  what  she  took  under  his  will.  I  am  glad,  there- 
fore, to  be  warranted,  as  I  think  I  am,  in  saying  that  he 
sufficiently  expressed  his  wish. 

Solicitors  for  the  plaintiffs,  and  widow :  Messrs.  Church 
&  ClarkCj  agents  for  T.  H.  Freston,  KirTchy  Stephen^  West- 
Tnoreland. 

Solicitors  for  other  parties :  Messrs.  Hunter y  Gwdtkin^  & 
Hunter ;  Messrs.  MarJcby^  Wilde,  &  Burra, 

0)  IJ.  <fe  Lat.,  662. 

See  1  Washburn's  Real  Prop.,  (3d  ed.)  §§  1076-1099.    Johnaon,  v.  Richardson,  1 

800-810,  marg.   p.    267-274;  2  Redfield  Roraillv'a  Notes,  78. 

on  Wills,  (2d  ed.)  363-870,  marg.  p.  786-  For  bill    to    compel    election,   Eqmty 

766;  4  Kenfg  Com.,    66,  67,  marg.  pp.,  Draftsman,  (4th  Am.  ed.),  175-181;  for 

Snell's  Equity,   172-186  ;  Smith's  Man.  prayer  of  such  a  bill,  see  Equity  Drafts- 

Eq.,  Ist  Am.  ed.,  370-876 ;  2  Story's  Eq.,  man,  (4th  Am.  ed.),  261,  and  for  a  decree 

that  the  same  be  ordered,  p.  Id.  B6S. 
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piBW  Beports,  16  Equity  Casee,  606.] 
V.-a  W.,  July  16,  29,  «0, 1878, 

*WiLSON  V.  Johnstone.  [606 

[1871    w.    9a] 

Partnertihip — Misconduct — Return  ofFtemxuim. 

Where  a  partnership  is  determined  prematurely,  if  the  incoming  partner  has  paid 
a  premium  he  is  in  all  cases  entitled  to  have  a  proportionate  part  of  the  premium 
returned,  except,  first,  where  there  has  been  actual  or  implied  release  or  waiver  of 
the  right  to  it ;  or,  secondly,  where  there  has  been  actual  or  implied  release  of  the 
right  to  be  a  partner,  induing  such  a  deliberate  and  serious  breach  of  the  partner- 
ship contract  as  may  be  considered  equiyalent  to  a  repudiation  of  it  altogether. 

Mere  conduct  entitling  the  other  partner  to  a  dissolution  is  not  sufficient,  inasmuch 
as  this  court  does  not  fine  for  immorality  or  eyen  dishonesty  in  the  abstract. 

By  articles  of  partnership  dated  the  1st  day  of  June,  1869, 
the  plaintiff,  a  young  man  twenty-two  years  of  age,  and 
without  any  experience  of  business  transactions,  entered 
into  partnership  with  the  defendant,  who  had  for  many 
years  carried  on  the  business  of  a  wine  merchant  in 
Fenchurch  Street,  London,  and  which  business  he  rep^ 
resented  as  producing  a  net  annual  income  of  from  £1,200 
to  £1,400. 

The  premium  paid  by  the  plaintiff  was  £2,500 ;  he  also 
paid  for  the  istock  and  office  furniture,  £626  145.  6ei.  / 
for  half  the  value  of  the  lease,  £362  ;  for  share  of  capital, 
£500. 

The  partnership  was  for  a  term  of  seven  years  from  the 
1st  of  June,  1869  ;  and  by  the  5th  article  each  partner  was 
to  be  at  liberty  to  Araw  out  £60  a  month  for  his  own  use. 
There  was  the  usual  provision  for  arbitration  in  case  of  dif- 
ference, and  in  other  respects  the  articles  were  in  the  ordi- 
nary form.  The  partners  commenced  business  on  the  1st  of 
June,  1869,  but  during  the  first  month  the  defendant  sug- 
gested that  the  business  required  more  capital,  and  that 
neither  partner  should  for  the*  first  six  months  draw  any 
money  out  of  the  business.  On  the  28th  of  November,  1870, 
the  defendant  pointed  out  that  the  lease  would  expire  on 
the  29th  of  September,  1875,  and  the  partnership  on  the  1st 
of  June,  1876,  and  requested  the  plaintiff  to  consent  to  have 
the  *partiiership  reduced  to  the  same  term  as  the  lease  [607 
on  the  ground  tnat  it  would  be  better  for  both  of  them.  To 
this  the  plaintiflf  consented,  and  a  memorandum  was  en- 
dorsed on  the  deed  to  that  effect.  The  defendant  al- 
.     7  Eng.  Rep.]  78 
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leged  that  in  July,  1870,  he  had  reason  to  be  dissatisfied 
with  the  plaintiff's  conduct,  and  his  complaint  was  as 
follows : 

That  the  plaintiff  had  drawn  seventeen  checks  in  the 
name  of  the  partnership,  and  applied  the  proceeds  to  his 
private  debts. 

That  he  induced  neighbors  to  discount  for  private  debts 
his  acceptances,  which  were  afterwards  dishonored,  and  the 
credit  oi  the  firm  thereby  damaged. 

That  he  borrowed  money  from  workmen  and  shopmen 
in  the  employment  of  the  neighbors,  and  obtained  goods 
in  the  deiendant's  name  for  which  he  (defendant)  had 
to  pay. 

That  he  had  received  debts  due  from  customers  of  the  firm 
which  he  had  applied  to  his  own  use,  and  that  the  defendant, 
being  ignorant  oi  the  fact,  had  applied  for  payment  and  then 
discovered  what  had  taken  place. 

That  the  list  of  debtors  to  the  firm  on  the  16th  of  March, 
1871,  made  out  when  the  books  were  balanced  by  him  in 
March,  1871,  contained  the  list  of  several  debtors  whose 
debts  had  been  received  by  the  plaintiff. 

The  defendant  further  alleged  that  in  February,  1871,  he 
was  informed  by  a  youth  named  Thomas  Ratcliffe,  in  the 
employment  of  the  firm,  that  the  plaintiff  had  induced  him 
to  make  out  and  sign  a  fictitious  receipt  to  a  tradesman's 
bill.  The  defendant  thereupon  instructed  his  solicitors  to 
require  the  plaintiff  to  sign  a  dissolution  of  the  partnership 
(which  they  did  under  threat  of  a  chancery  suit).  On  the 
16th  of  March,  1871,  the  plaintiff  signed  the  notice,  which 
the  defendant  next  day  caused  to  be  inserted  in  the  Ix>ndon 
Gazette. 

The  plaintiff  in  answer  to  these  charges  admitted  that  in 
consequence  of  being  unable  to  draw  any  money  from  the 
business  (contrary  to  the  partnership  articles)  he  had  on  one 
or  two  occasions  used  for  his  own  expenses  a  check  drawn 
on  the  firm.  He  denied  that  he  had  ever,  except  on  six 
occasions,  received  any  of  the  debts  due  to  the  firm.  He 
admitted  that  he  had  requested  Ratcliffe  to  sign  a  receipt  for 
608]  a  bill  for  £16  6*.,  in  order  to  make  *his  wife  believe  that 
he  had  paid  it.  She  had  obtained  the  money  from  her  father 
and  given  the  money  to  the  plaintiff  in  order  to  pay  the  bill. 
He  had  paid  £10,  but  being  pressed  for  money  had  appro- 
priated the  balance  to  his  own  use. 

The  plaintiff  prayed  that  the  defendant  might  be  directed 
to  repay  to  him  a  fair  proportionate  part  of  the  premium, 
regard  being  had  in  ascertaining  such  fair  proportionate  part 
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to  the  difference  between  the  actual  net  profits  of  the  busi- 
ness and  the  sum  of  £1,200  or  £1,400  per  annum  so  repre- 
sented by  the  defendant  as  the  net  annual  value,  and  also 
regard  being  had  to  the  actual  duration  of  the  partnership, 
and  the  term  (seven  years)  for  which  it  was  originally 
agreed ;  lor  accounts ;  for  application  of  the  assets  after 

Saying  debts  in  or  towards  the  liquidation  of  the  capital 
rougnt  into  thd  partnership  by  the  partners,  and  for  pay- 
ment by  the  defendant  of  iraat  should  be  found  due  from 
him  to  the  plaintiff  ;  for  inquiries  and  further  relief :  and 
the  plaintiff  also  prayed  for  the  appointment  of  a  receiver, 
with  directions  to  sell  the  lease  of  the  premises  ;  and  for  an 
injunction. 

Mr.  Morgan^  Q.C.,  and  Mr.  O.  W.  Collins^  for  the  plain- 
tiff, after  reading  the  evidence,  contended  that  the  defendant 
had  no  ground  to  complain  of  the  plaintiff' s  conduct,  inas- 
much as  the  plaintiff's  slight  irregularities  were  caused  by 
the  defendant  himself  in  not  allowing  him  to  draw  any  in- 
come from  the  partnership.  Thev  submitted  that  the  case 
came  within  the  principle  of  tne  decisions  in  Asfle  v, 
Wright  (*),  and  Afwood  v.  Maude  ('). 

They  also  cited  Snow  v.  Milfora  {*) ;  Feaiherstonhangh 
V.  FenwicJc  (*) ;  Tatter  sail  v.  Oroote  (*) ;  Bury  v.  Allen  (*) ; 
Hamil  v.  Stokes  (^) ;  distinguished  this  case  from  Lee  v. 
Page  ("),  and  submitted  that  the  most  that  the  plaintiff  did 
was  to  receive  some  moneys,  and  not  give  credit  for  them  in 
the  proper  book  of  the  partnership,  and  that  that  made  him 
merely  a  debtor  to  the  partnership  ;  and  they  asked  for  a 
decree  in  the  terms  of  the  prayer  of  the  bill. 

*Mr.  Eddis^  Q.C.,  and  Mr.  Speedy  for  the  defendant,  [609 
contended  that  the  bill,  so  far  as  it  sought  a  return  of  any 
premium,  ought  to  be  dismissed  with  costs  ;  that  there  was 
no  dispute  as  to  the  law,  which  was  in  effect  that  in  the  case 
of  a  contract  like  this,  if  one  of  the  partners  chose  to  violate 
the  terms  of  it,  he  was  not  entitled  to  any  indulgence  :  At- 
wood  V.  Maude  {^) ;  Astle  v.  Wright  {'),  The  rules  of  equity 
were  as  strict  as  those  at  law ;  and  the  partner  in  this  case 
who  was  guilty  of  the  violation  of  the  contract,  and  who 
committed  the  wronff,  was  not  entitled  to  any  apportionment 
of  the  premium.  Tne  plaintiff,  who  paid  a  premium,  was 
the  partner  who  broke  tne  contract,  and  he  could  not,  with- 
out a  violation  of  the  rules  of  the  court,  be  allowed  to  re- 

0)  23  Beav.,  11.  (»)  2  B.  A  P.,  181. 

(*)  Law  Rep.,  3  Ch.,  369.  (•)  1  Coll.,  689. 

(»)  16  W.  R..'554.  C)  4  Price,  161. 

{*)  17  Ves.,  298.  (8)  1  Jur.  (N.S.),  768. 
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cover  a  part  of  the  premium,  and  thus  entitled  to  take 
advantage  of  his  own  wronff.  The  real  question  was,  which 
of  the  partners  had  violated  the  contract ;  and  they  submit- 
ted that  it  was  the  plaintiff.  In  all  the  cases  where  any  pre- 
mium had  been  directed  to  be  returned  there  had  been 
misconduct  on  the  part  of  the  partner  who  had  received  the 

?remium ;  but  in  this  case  the  defendant  had  done  no  wrong, 
hey  cited  and  commented  upon  Burdoii  v.  Barkus(^\ 
Airey  v.  Borham  ('),  Pease  v.  Hewitt  (*),  Akhurst  v.  Jack- 
son Q,  Freeland  v.  Stanrfeld  ('),  Feaiherstonhaugh  v.  Tut- 
Tier  (•),  and  Lee  v.  Page  ('). 

Sir  John  Wickens,  V.C.  :  This  case  must  be  determined 
according  to  authorities  which,  I  confess,  I  cannot  reconcile 
in  a  manner  quite  satisfactory  to  my  mind ;  but  I  think  I 
can  decide  it  without  trenching  upon  any  one  of  them.  In 
general  an  incoming  partner,  who  buys  with  a  premium  a 
partnership  for  a  term  of  years,  and  does  not  get  the  full 
benefit  for  which  he  contracted,  because  the  partnership  is 
prematurely  dissolved  by  this  court,  is  entitled  to  have  a 

Eortion  of  the  premium  returned ;  and  the  court,  I  believe, 
as  always  treated  it  as  a  mere  arithmetical  question,  but  it 
might  well  have  been  treated  in  another  way.  The  dissolu- 
610]  tion  by  the  court  is  a  variation  *of  the  contract  which 
the  court  imposes  on  the  parties,  and  the  court,  in  so  impos- 
ing it,  generally  treats  the  premium  as  if  it  were  an  aggre- 
gate of  yearly  payments  made  in  advance,  and  returns  to 
the  payer  the  proportion  attributable  to  that  part  of  the  term 
which  it  cuts  off  from  that  contracted  for.  The  riffht  of  the 
purchaser  who  paid  the  premium,  like  every  other  right, 
may,  of  course,  oe  waived  or  forfeited.     One  peculiar  and 

{perfectly  intelligible  sort  of  waiver  is  where  the  person  who 
las  paid  a  premium  expressly  or  by  implication  releases  his 
right  to  the  return  of  it.  I  cannot  consider  that  the  case  of 
Lee  V.  Page  (^),  which  has  been  relied  on  for  the  defendant, 
is  a  case  of  that  class  at  all.  In  Lee  v.  Page^  as  I  understand 
it,  the  circumstances  from  which  the  equity  is  derived — the 
premature  dissolution  by  the  court  as  distinguished  from 
premature  dissolution  by  contract — did  not  occur.  In  this 
case,  as  I  read  the  correspondence  and  the  transaction,  the 
parties,  for  the  sake  of  avoiding  litigation,  submitted,  as  it 
were,  to  a  decree  for  dissolution  out  of  court,  but  reserving 
to  the  payer  of  the  premium  (the  plaintiff  in  this  case)  the 

(»)  4  D.  F.  <fe  J.,  42.  (»)  2  Sm.  <fe  Giflf.,  4Y9. 

(«)  29  Beav.,  620.  (•)  25  Beav.,  382. 

(8)  81  Beav.,  22.  0)  7  Jar.,  (N.S.),  768. 
(*)  1  Sw.,  86. 
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same  riffhts  as  he  would  have  had  if  the  court  had  deter- 
mined that  prematurely  on  a  bill  filed.  Another  case,  which 
is  much  more  diflScult  to  deal  with,  is  such  a  repudiation  of 
the  i)artnership  contract  on  the  claimant's  part  as  amounts 
to  a  willful  and  deliberate  throwing  up  of  his  rights  as  part- 
ner. That  may  be  hj  conduct,  or  it  may  be,  and  perhaps 
more  generally  is.  as  in  the  case  at  the  rolls,  mere  neglect. 
I  consider  that  absenting  himself  from  the  partnership,  and 
refusing  to  act  as  a  partner,  or  to  perform  the  functions  of  a 
partner,  or  to  be  a  partner  in  fact,  may  be  considered,  and 
not  unfairly,  as  repudiating  the  partnership.  .  A  third  case, 
which  is  either  analogous  to  or  identical  with  the  second,  is 
recognized  by  the  authorities  where  the  claimant  has  been 
guilty  of  gross  misconduct,  necessitating  the  dissolution  of 
the  partnership  contract.  Unfortunately  there  is  nothing,  I 
tbink,  in  the  authorities  tc  define  what  misconduct  would  be 
gross  enough  for  this  purpose.  You  may  find  it  in  cases 
where  it  has  been  held  it  is  gross  enough,  but  it  is  never  de- 
fined in  principle,  and  it  is  extremely  difficult  to  find  a  prin- 
ciple by  which  it  can  be  defined.  This  court  does  not  punish 
people  by  fining  them  for  acts  of  immorality  in  the  abstract, 
nor  even  fraud  in  the  abstract ;  it  does  not  take  away  their 
pecuniary  rights  on  *that  ground.  A  partner  however  [611 
erring  does  not  forfeit  his  right  to  snare  in  the  assets,  al- 
though he  may  have  committed  every  sort  of  atrocity  during 
the  partnership,  and  there  may  be  a  suit  by  his  copartner 
which  is  unavoidable,  and  cannot  be  resisted  in  any  wav. 
However  fraudulent  or  however  bad  he  may  have  been,  he 
does  not  by  that  merely  forfeit  a  right  to  a  snare  in  the  part- 
nership assets ;  nor,  I  believe,  if  the  premium  were  reserved 
in  the  way  of  yearly  rent  during  the  term,  would  it  be  pos- 
sible for  the  court  in  any  way  to  direct  that  the  partnership 
should  cease,  but  that  future  payments  of  the  premium 
should  go  on.  Suppose  a  man  nad  paid  £10,000  for  ten 
years'  premium,  and  at  the  end  of  the  first  year  committed 
a  pecuniary  fraud  unconnected  with  the  business  of  the  firm, 
and  that  he  was  prosecuted  and  imprisoned  for  it,  this  might, 
and  probably  would,  entitle  the  other  partner  to  a  decree 
for  dissolution  of  the  partnership ;  but  it  is  extremely  diffi- 
cult to  say  that  that  would  be  misconduct  which  this  court 
would  punish  by  forfeiting  the  other  £9,000  for  the  benefit 
of  the  partner  who  got  himself  released.  It  seems  to  me 
that  on  principle  the  only  case  in  which  the  return  of  pre- 
mium ought  to  be  refused,  where  there  is  a  premature  disso- 
lution by  tlie  court,  or  what  is  tantamount  to  a  premature 
dissolution  by  the  court,  is  either  where  there  has  been  an 
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actual  or  implied  release  of  the  right  to  the  premium,  or  an 
actual  or  implied  release  of  the  rignt  to  be  a  partner,  includ- 
ing under  the  latter  head  such  a  deliberate  and  serious  breach 
of  the  partnership  contract  as  might  be  considered  equiva- 
lent to  a  repudiation  of  it  altogether.  Mere  conduct  entitling 
the  other  partner  to  a  decree  for  dissolution  would  not,  I 
think,  on  principle,  be  suflBcient,  although  without  such  con- 
duct the  right  could  not  arise.  The  mere  overdrawing,  for 
instance,  would  not  be  enough,  nor  mere  carelessness  in 
keeping  accounts,  nor  mere  breach  of  a  contract  not  to  ffive 
credit,  or  the  like,  unless  so  deliberate,  so  continued,  and  so 
persisted  in  after  warning,  as  to  amount  to  a  determination 
to  treat  the  partnership  articles  as  a  nullity.  He  who  acts 
so  as  to  show  that  he  treats  the  articles  as  a  nullity  as  regards 
his  own  obligation,  cannot  complain  if  they  are  so  treated 
for  all  purposes ;  and  this  consideration  might  apply  even 
more  strongly  when  the  court  can  see  a  deliberate  intention 
on  the  part  of  the  partner  who  paid  the  premium  to  get 
612]  back  *the  premium  and  slip  out  of  the  partnership. 
In  such  a  case,  I  nave  no  doubt  whatever  he  would  waive 
his  right  to  the  partnership,  and,  therefore,  his  right  to  a 
return  of  the  premium.  I  repeat  that  it  seems  to  me  that, 
on  principle,  not  every  breacn  of  contract  by  the  claimant 
of  a  return  of  premium  which  would  entitle  the  other  part- 
ner to  a  dissolution,  would  entitle  the  latter,  although  per- 
fectly innocent,  to  i'ef  use  a  return  of  the  premium.  No  doubt 
there  are  expressions  used  by  Lord  Uairns  in  Atwood  v. 
Maude  (*)  which  may  seem  hardly  consistent  with  that ;  but  it 
must  be  remembered — ^as  I  do.  paying  every  attention  to  au- 
thority— when  the  decision  oi  Lord  Cairns  is  invoked,  that 
he  was  reversing  a  decision  against  the  claimant  on  the 
ground  of  misconduct,  and  showed  as  to  each  ground  of 
misconduct,  that  it  was  insufficiently  proved,  or  failed  in 
some  way ;  and  I  think  it  would  be  too  much  to  hold  that 
he  necessarily  decided  that  if  the  things  which  he  held  not 
to  have  been  proved  had  been  proved  they  would  have  been 
sufficient  to  justify  the  decree  below,  although  he  did  not  go 
beyond  what  was  necessary  for  the  decision.  Still,  I  should 
feel  great  difficulty — ^indeed,  I  should  feel  it  impossible  after 
what  was  said  in  Atwood  v.  Maude-to  act  on  my  own  views 
of  what  the  principle  ought  to  be,  and  what  I  think  at  some 
time  or  another  will  be  the  principle.  But,  independently 
of  anything  in  which  I  may  appear  to  dissent  from  th^  dicta 
in  Atwood  v.  MaudCy  it  seems  to  me  not  difficult  to  deal  with 
the  principal  point  in  the  present  case.     I  think  that  the  re- 

{})  Law  Rep.,  8  Ch.,  869. 
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duction  of  the  term  from  seven  years  to  six  and  a  quarter, 
or  six  and  one-third  years,  by  the  memorandum  of  tne  28th 
of  November,  1870,  was  an  agreement  by  the  plaintiff  to 
waive  his  rights  of  partnership  as  regards  the  last  eight  or 
nine  months.  I  see  no  sufficient  reason  to  believe  that  the 
reduction  was  intended  by  either  of  the  parties  to  affect  the 
question  of  premium ;  but  unless  I  could  see  that  it  was  ob- 
tained from  the  plaintiff  by  fraudulent  or  improper  means, 
or  without  his  sufficiently  understanding  what  it  was  (as  dis- 
tinguished from  the  indirect  legal  effect  of  it),  it  would  be 
wholly  unsafe  to  treat  it  as  a  nullity  for  the  present  purpose. 
But  I  think  as  regards  the  other  questions  arising  on  the 

Fremium  the  plaintiff' s  case  succeeds.  The  dissolution  was, 
think,  so  made  as  to  leave  the  question  of  the  return  of  the 
premium  open,  and  to  be  dealt  with  on  the  same  *prin-  [613 
ciples  as  if  the  partnership  had  been  put  an  end  to  by  a  de- 
cree for  dissolution  by  the  court  at  the  defendant's  suit,  and 
not  to  conclude  it,  as  was  done  in  Lee  v.  Paqe  (*).  With 
regard  to  the  merits  of  the  case,  I  hold  that  the  plaintiff's 
conduct,  as  his  own  counsel  have  admitted,  was  utterly  un- 
justifiable, and  in  a  very  high  degree  wrong  as  regards  the 
receipt,  although  I  have  no  doubt  that  he  and  his  friends 
give  a  true  account  of  his  motives,  and,  in  fact,  of  the  nature 
of  the  transaction ;  and  the  fact  that  the  boy,  who  was  mis- 
led was  a  boy  in  the  office  of  the  firm  hardly  seems  to  me  to 
connect  it  so  directly  with  the  partnership  business  as  to 
make  it,  in  so  far  as  it  was  a  fraud,  a  fraud  on  the  defen- 
dant ;  but  it  was  undoubtedly  a  very  foolish  act,  and  worse 
than  a  foolish  act.  It  was  an  act  in  every  respect  unjustifia- 
ble. Still,  it  is  important  that  a  proper  measure  of  moral 
indignation  and  punishment  should  be  awarded,  more  or  less, 
and  not  an  improper  and  wild  measure  of  revenge. 

As  regards  me  other  matters  complained  of,  the  plaintiff's 
conduct  was  so  grossly  careless  that  he  can  hardly  complain 
if  it  is  represented  as  fraudulent,  although  fraudulent  in  any 
true  sense  I  think  it  was  not.  It  does  not  seem  to  me  that 
what  was  done  by  the  plaintiff  in  this  case  compelled  a  dis- 
solution. I  do  not  feel  sure  that  the  defendant  would  have 
obtained  a  decree  for  a  dissolution  if  he  had  filed  a  bill  to 
get  one ;  but  at  any  rate,  I  think  it  would  be  most  unfair 
and  unjust  to  treat  the  plaintiff's  conduct,  however  objec- 
tionable in  the  abstract,  as  being  sufficient  to  deprive  him  of 
his  right  to  a  return  of  the  premium.  Therefore  I  hold  him 
to  be  entitled  to  a  return  of  an  aliquot  part  of  the  premium 

•      (»)  7  Jur.  (N.S.),  768. 
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corresponding  to  the  fraction  of  the  term  which  never  came 
into  existence  according  to  the  dissolution. 

There  will  be  no  costs  im  to  the  hearing,  but  there  must 
be  an  inquiry  as  to  any  and  what  occupation  rent  ought  to 
be  charged  against  the  defendant  in  respect  of  his  occupa- 
tion of  the  premises  and  fixtures  since  the  16th  of  March, 
1871.  The  lease,  which  is  a  partnership  asset,  must  be  sold 
and  the  proceeds  come  into  the  account ;  and  the  plaintiff  is 
entitled  to  interest  at  4  per  cent,  on  the  premium  from  the 
time  of  dissolution,  the  16th  of  March. 

Solicitors  for  the  plaintiff :  Messrs.  Monckton  &  Co. 
Solicitors  for  the  defendant:  Messrs.  WilkinSy  Blythy  <fe 
Marsland. 
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629]  *^^  ^^  Strutt's  Trusts. 

Settled  SeiaUst  Act  (19  &  20  Vict.  c.  noy--Con*ent  to  Applieaium  for  Sale^Unaseer- 

tained  Contingent  Remaindermen — TVusteefor  Scue. 

A  testator  devised  a  freehold  estate  upon  trust  for  his  daughter  for  life,  remainder 
to  her  husband  for  life,  and  after  the  death  of  the  survivor  upon  trust  to  sell  and 
stand  possessed  of  the  proceeds  for  all  the  children  of  his  daughter  who  should  be 
living  at  the  death  of  the  survivor  of  the  daughter  and  her  husband,  and  who  should 
attain  twenty-one,  and  also  the  issue  then  living,  and  who  should  attcin  twenty-one, 
of  any  child  or  children  of  the  testator's  daughter  who  should  have  previously  died. 

The  testator's  daughter  had  six  children  living,  all  over  twenty-one,  and  one  of 
them  had  two  infant  children : 

Held,  that  an  order  for  sale  under  the  Settled  Estates  Act,  made  with  the  coacur- 
rence  6f  the  testator's  daughter  and  her  husband,  and  the  trustee  for  sale  and  five  of 
the  children,  was  not  invfuid  by  reason  of  the  non-concurrence  of  the  infant  children : 

Held,  also,  that  the  trustee  being  before  the  court,  it  was  unnecessary  to  have  the 
concurrence  of  any  of  the  oeatuia  que  trust. 

This  case  came  on  upon  adjourned  summons  on  the  fol- 
lowing statement  of  facts : 

Jedediah  Strutt,  by  a  second  codicil  to  his  will  dated  the 
25th  of  September,  1854,  devised  unto  G.  H.  Strutt  and 
W.  Evans,  their  heirs  and  assigns,  his  Woodeaves  estate, 
upon  trust  for  the  testator's  daughter,  Marianne  Fox,  for 
her  life  for  her  separate  use,  without  power  of  anticipation, 
and  after  her  deatn,  in  case  her  husband  should  survive  her, 
upon  trust  for  him  for  his  life,  and  after  the  death  of  the 
survivor  Marianne  Fox  and  her  husband,  upon  trust  to  sell 
the  said  estate  by  public  auction  or  private  contract,  with 
power  to  give  receipts  for  the  purchase-money  thereof  ;  and 
the  testator  declared  that  his  trustees  should  stand  possessed 
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of  the  money  to  arise  by  any  sale  or  sales,  after  payment  of 
expenses,  upon  trust  for  all  and  every  the  child  and  children 
of  the  testator' s  said  daughter  Marianne  Fox  who  should  be 
living  at  the  time  of  the  death  of  the  survivor  of  the  testator, 
and  of  the  said  Marianne  Fox  and  her  husband,  and  who 
should  attain  the  age  of  twenty-one  years  or  marry,  as  ten- 
ants in  common  if  more  than  one,  and  also  the  issue  then 
living,  and  who  should  attain  the  age  of  twenty-one 
*years  or  marry,  of  any  child  or  children  of  the  tes-  [630 
tator'  s  said  daughter  M!arianne  Fox  who  should  have  previ- 
ously died,  either  in  the  testator's  lifetime  or  after  his  de- 
cease, such  issue  through  all  their  degrees  to  take  per  stirpes^ 
and  if  more  than  one  as  tenants  in  common,  such  share  or 
shares  only  as  his,  her,  or  their  parent,  or  respective  parents, 
would  have  been  entitled  to  if  hving. 

In  the  event  of  Mrs.  Fox  and  her  husband  dying  without 
leaving  a  child  or  children,  or  the  issue  of  a  deceased  child 
or  children,  living  at  the  death  of  the  survivor  of  them,  Mr. 
G.  H.  Strutt,  the  trustee,  as  the  testator' s  residuary  devisee, 
would  be  entitled  to  the  property. 

W.  Evaits^  one  of  the  trustees,  disclaimed. 

Mr.  and  Mrs.  Fox  were  both  living,  and  had  had  six  chil- 
dren, all  of  whom  were  now  living  and  had  attained  twenty- 
one.  One  of  them,  a  daughter,  was  married  to  the  respon- 
dent, Mr.  Were,  and  had  issue  two  infant  children ;  one  of 
the  sons  was  married,  but  had  at  present  no  child. 

Mr.  G.  H.  Strutt,  the  trustee,  in  November,  1872,  con- 
tracted to  sell  the  Woodeaves  estate  to  Sir  William  Fitzher- 
bert,  subject  to  the  approval  and  order  of  the  court,  under 
the  Leases  and  Sales  of  Settled  Estates  Act,  and  thereupon 
a  petition  under  the  act  was  presented,  in  which  Mr.  Strutt, 
Mr.  and  Mrs.  Fox,  and  five  of  their  children,  were  the  only 
petitioners,  for  the  purpose  of  obtaining  the  sanction  of  the 
court  to  the  contract,  and  of  appointing  a  new  trustee  of  the 
will  and  codicils  so  far  as  regarded  the  trust  estate  given  to 
Mrs.  Fox,  her  husband  and  issue.  Mr.  and  Mrs.  Were  werd 
made  the  only  respondents  to  the  petition,  and  Mr.  Were 
accepted  service  of  such  petition  on  behalf  of  himself  and 
his  wife,  but  neither  of  them  appeared  on  the  hearing  of  tlie 
petition.  An  order  was  made  on  the  24th  of  January,  1873, 
approving  this  contract,  and  appointing  Mr.  William  Abney 
a  new  trustee,  and  by  such  order  liberty  was  given  to  the 
petitioners  to  apply  in  chambers  as  to  any  matters  arising 
under  the  contract  or  otherwise  in  relation  to  the  matters 
therein  aforesaid. 

On  the  hearing  of  the  petition  the  attention  of  the  court 
7  Eng.  Rep.]  79 
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was  called  to  the  fact  that  Mrs.  Were,  and  all  persons,  if 
any,  other  than  the  petitioners,  interested  in  the  proceeds  of 
631]  the  proposed  sale,  *were  considered  to  be  sufficiently 
represented,  for  the  purposes  of  the  Leases  and  Sales  of 
Settled  Estates  Act,  by  the  trustee. 

A  question  had  been  raised  upon  the  title,  whether  or  not 
the  order  made  u^on  that  petition  was  binding  as  against  Mrs. 
Were  and  her  cnildren,  the  purchaser  insisting  that  their 
interests  were  not  affected  by  the  order,  while  the  vendors 
contended  that  their  interests,  or  at  any  rate  the  interests  of 
Mrs.  Were's  children,  were  suflBciently  represented  by  Mr. 
Strutt.  The  purchaser  had  been  advised  that  so  far  as  Mrs. 
Were  was  concerned  the  concurrence  of  herself  and  her 
husband  in  the  conveyance  would  bind  her  interest  in  the 
property,  but  that  such  concurrence  would  not,  in  the  event 
of  Mrs.  Were's  predeceasing  her  father  and  mother,  the  said 
Mr.  and  Mrs.  Fox,  bind  her  present  children,  and  that  they 
ought  to  have  been  represented  on  the  petition. 

The  purchaser  being  willing  to  appear  and  submit  to  the 

Srisdiction  of  this  court,  a  summons  was  on  the  18th  of 
arch,  1873,  taken  out  by  the  petitioners  and  Mr.  Abney, 
that  the  purchaser  might  be  ordered,  upon  the  due  execu- 
tion by  all  proper  parties  of  a  conveyance  to  him  of  the  here- 
ditaments comprised  in  the  agreement  of  the  15th  of 
November,  1872,  in  the  petition  stated,  to  pay  or  secure  his 
purchase-money,  and  such  summons  had  been  adjourned 
into  court. 

Mr.  Lewin^  jun.,  for  the  trustees:  The  question  for  the 
court  to  decide  upon  this  summons  is,  whether  all  the  neces- 
sary parties  were  before  the  court  when  the  order  was  made 
for  sale  under  the  Leases  and  Sales  of  Settled  Estates  Act 
(19  &  20  Vict.  c.  120).  The  contract  for  sale  has  been  en- 
tered into  by  the  trustee  on  behalf  of  all  parties,  and  Mr. 
and  Mrs.  Fox  and  five  of  their  children  are  before  the  court. 

It  was  decided  by  the  master  of  the  rolls  in  In  re  Potts'^ 
632]  Estate  (*),  that  *the  concurrence  of  the  parties  bene- 

Q)  M.  R.,  1866.     Nov.  6.  death  upon  trust  to  sell  the  same  and  to 

J.       -.       ,  _  stand  possessed  of  the  proceeds  upon  the 

In  re  Potts  Estate.  ^^^^^  therein  mentioned.     The  will  con- 

A  PETITION  was  presented  under  the  tained  the  usual  power  to  the  trustees  to 

Leases  and  Sales  of  Settled  Estates  Acts  give  receipts.     The  tenant  for  life  was 

for  the  purpose  of  obtaining  an  order  still  living. 

vesting  a  power  to  grant  building  leases  Mr.  Kehewichy  for  the  petition,  said  the 

in  the  trustees  of   the  will   of  Thomas  only  question  was,  whether  the  concur- 

Potts,  who  devised  his  real  estate  to  trns-  renqe  of  the   persons  interested   in  the 

tees,  upon  trust  to  pay  to  or  permit  his  proceeds  of  the  sale  was  necessary  under 

wife  to  receive    the    rents  and    profits  the  act,  19   <fc   20  Vict   c.    120,   s.    17. 

thereof  during  her  life,  and   after  her  Where  the  trust  for  sale  was  immediate 
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ficially  interested  in  the  proceeds  of  a  sale  under  this  act 
was  not  necessary. 

Here  however,  we  have  the  concurrence  of  the  father  and 
mother  and  five  of  the  children,  and  the  concurrence  of  Mrs. 
Were,  who  is  the  sixth  child,  could  be  obtained  if  the  court 
should  think  it  necessary  ;  then  the  only  other  persons  who 
have  any  interest  are  the  children  of  Mrs.  Were;  but 
they  can  have  no  interest  until  the  death  of  Mrs.  Were,  con- 
sequently it  is  impossible  to  ascertain,  till  her  death,  who 
will  be  entitled.  In  this  respect  the  case  comes  within  the 
decision  in  Beioley  v.  Carter  (*),  where  it  was  held  that  the 
concurrence  of  the  unascertained  contingent  remainderman 
was  not  necessary  in  a  sale  under  this  act.  So  also  in  Eyre 
v.  Saunders  ("),  it  was  held  that  it  was  not  necessary  to  have 
the  consent  of  all  the  cestuis  que  trusty  but  the  consent  of 
the  trustees,  who  had  power  to  receive  and  give  discharges 
for  money,  was  sufficient.  The  18th  section  of  the  act 
gives  power  to  the  court  to  reserve  the  rights  "of  persons 
whose  consent  or  concurrence  has  been  refused  or  cannot  be 
obtained."  That  can  only  refer  to  persons  who  are  capa- 
ble of  consenting,  on  their  refusing  to  concur,  not  to  unas- 
certained persons.  The  construction  contended  for  by  the 
purchaser  would  exclude  the  operation  of  the  act  in  any  case 
where  there  is  a  contingent  remainder  in  an  unascertained 
person. 

Mr.  Badnall^  for  the  purchaser :  I  submit  that  there  can  be 
no  sale  under  the  act  without  the  *concurrence  of  all  [633 
the  parties  interested  in  the  pronerty.  The  children  of  Mrs. 
Were  will  have  an  interest ;  ana  they,  as  well  as  Mrs.  Were 
herself,  must  be  represented.  It  was  held  in  Ooodess  v. 
Williams  (*),  that  wnere  a  person  is  seised  in  fee,  defeasible 
by  a  conditional  limitation,  shifting  use,  or  executory  devise, 
that  the  inheritance  is  not  represented  in  this  court  merely 
by  the  person  who  has  the  defeasible  estate ;  and  Grey  v. 
Jenkins  {*)  decided  that  the  expression  "persons  entitled" 
in  the  Settled  Estates  Act  meant  persons  beneficially  entitled, 
and   all   persons  beneficially  entitled  must  concur ;   and  . 

it  had  been  held  that  their  concurrence        Ths    Master  of    the   Rolls  was  of 

was  not  necessary,  but  it  had  been  sug-  opinion  that  the  concurrence  of  the  par- 

gested  that  it  might  be  different,  here  ties  beneficially  interested  in  the  proceeds 

as  the  tenant  for  life  was  still  alive,  and  of  the  sale  was  not  necessary,  and  made 

the  trust  for  sale  and  power  to  give  re-  an  order  vesting  a  power  to  grant  leases 

ceipta  did  not  come  into   operation  till  in  the  trustees  of  the  will 
her   death.     He   cited    Ghei/  v.   Jenkim        (')  Law  Rep.,  4  Ch.,  230. 
(26  Beav.,  851)  and  Eyre  v.  Saundert  (4        («)  4  Jur.  (N.S.),  830. 
Jur.  (N.8.),  830).  (»)  2  Y.  <k  C.  Ch.,  595. 

(*)  26  Beav.,  861. 
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further,  that  the  trustees  could  only  consent  for  unborn 
children.  Then  in  In  re  Merry*  s  Estate  (before  your  honor 
on  the  12th  of  January,  1867),  it  was  held  hj  your  honor 
that  the  court  could  not  sanction  the  granting  of  a  lease 
under  the  Settled  Estates  Act,  however  beneficial  it  might 
be,  if  any  party  interested  in  the  estate  opposed  it. 

The  ground  of  the  judgment  in  Beioley  v.  Carter  (')  was 
that  no  persons  could  say  they  were  interested  in  the  estate, 
as  no  one  could  be  Mrs.  Heighton'  s  heir  until  she  had  exe- 
cuted her  power  of  appointment.  Here,  on  the  contrary, 
the  children  are  alive  who  will  take  if  they  survive  their 
mother.  It  was  never  intended  by  the  act  that  the  tenant 
for  life  should  have  the  power  of  disposing  of  the  property 
without  the  consent  of  the  remaindermen,  and  if  the  remain- 
dermen are  not  ascertained  the  powers  of  the  act  cannot  be 
exercised  at  all.  The  18th  section  excludes  the  jurisdiction 
of  the  court  in  cases  where  there  is  a  person  entitled  to  an 
estate  of  inheritance  whose  consent  cannot  be  obtained.  The 
decision  in  In  re  Potts*  Estate  is  opposed  to  the  other 
authorities,  therefore  it  is  fair  to  say  that  that  is  not  good 
law  and  ought  not  to  be  followed. 

Sir  R.  Malins,  V.C.  This  is  a  question  raised  by  a  sum- 
mons, whether  the  order  to  sell  an  estate  under  the  Settled 
Estates  Act  has  been  made  with  the  necessary  concurrence. 
The  order  for  sale  was  made  upon  a  petition  in  which  there 
were  concurring  parties,  the  devisees  upon  trust,  the  tenants 
634J  for  life,  and  five  out  of  the  six  children  *of  the  tenants 
for  life.  The  sixth,  who  did  not  concur  on  that  occasion,  and 
was  not  served,  will  now,  I  understand,  join  in  the  convey- 
ance to  the  purchaser  so  as  to  remove  all  difficulty  on  tne 
ground  of  want  of  concurrence  in  that  respect. 

[The  vice-chancellor  then  stated  the  enect  of  the  settle- 
ment, and  continued :]  The  objection  is  that  one  of  the 
daughters,  Mrs.  Were,  has  children,  and  that  her  children 
are  not  made  parties.  Now  it  is  perfectly  clear  that  no 
child  of  Mrs.  Were  could  have  anv  mterest  in  this  property 
unless  that  child  should  survive  Mrs.  Were  herself,  ana  also 
the  grandfather  and  grandmother,  who  are  the  tenants  for 
life.  That  is  a  class  of  persons  that  cannot  be  ascertained, 
and  therefore,  in  my  opinion,  it  falls  within  the  case  of 
Beioley  v.  Carter  ('),  decided  by  the  lords  justices  overruling 
the  master  of  the  rolls.  There  the  property  was  settled  upon 
a  woman  and  her  husband  for  life,  with  remainder  on  such 
trusts  as  she  should  appoint,  and  in  default  of  appointment 
upon  trust  for  the  person  or  persons  who  would  take  as  her 

(0  Law  Rep.,  4  Ch.,  230. 
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heir-at-law.  There  the  person  who  would  be  heir-at-law 
could  not  be  ascertained,  and  as  that  could  not  be  ascer- 
tained the  master  of  the  rolls  held  that  there  was  not  the 
necessary  concurrence  under  the  1st  section  of  the  Settled 
Estates  Act,  and  therefore  the  order  for  sale  was  invalid; 
but  upon  appeal  before  the  Lords  Justices  Selwyn  and 
Giffard  it  was  held,  that  whilst  the  concurrence  of  persons 
who  could  be  ascertained  to  have  an  interest  in  the  property 
was  required,  yet,  as  they  could  not  tell  who  the  heir-at-law 
would  be  till  the  lady  died,  the  concurrence  of  that  party  could 
not  be  required ;  and  to  hold  that  the  property  could  not  be 
sold  without  that  concurrence  would  be  to  hold  that  it  was 
really  inalienable.  So  here  it  cannot  be  ascertained  who  is 
the  party  who  would  be  entitled  on  the  death  of  the  tenant 
for  fife,  and  therefore  the  consequence  of  so  holding  would 
be,  that  the  property  would  be  inalienable.  Mr.  Badnall 
says  they  ought  to  have  the  concurrence  because  they  are 
the  persons  who  might  become  entitled.  To  that  argument 
there  are  two  objections ;  first,  it  has  been  decided  in  In  re 
Potts^  Estate  that  where  jproperty  has  been  devised  to  trus- 
tees upon  trust  to  sell,  with  a  power  of  giving  receipts,  it  is 
not  *necessary  to  have  the  concurrence  of  any  cestuis  [635 
que  trust  whatever.  Here  the  property  is  devised  upon 
trust  to  Mr.  and  Mrs.  Fox  for  liie,  and  after  their  de- 
cease upOn  trust  to  sell,  to  convert  it  into  money,  and  the 
grandchildren  are  to  take  it  not  as  an  estate,  but  as  money. 
The  master  of  the  rolls  himself,  in  In  re  Potts'*  Estaie^  held 
that  where  the  property  is  devised  on  trust  to  sell,  it  is  not 
necessary  to  have  tne  concurrence  or  consent  of  the  cestuis 
que  trust.  Therefore  I  should  feel  justified  in  coming  to  the 
conclusion,  and  do  come  to  the  conclusion,  in  this  case,  that 
if  I  had  not  the  concurrence  of  any  child  of  Mrs.  Fox,  or  any 

frandchild  whatever,  but  merely  the  concurrence  of  Mr.  and 
[rs.  Fox  and  the  trustees,  I  should  have  the  consent  of  the 
persons  necessary  to  the  sale.  Upon  that  ground  alone  I 
should  feel  justined  in  coming  to  the  conclusion  that  it  is  not 
necessary  to  have  any  cestuis  que  trust  joined.  But  it  hap- 
pens in  this  case  that  there  being  six  children,  five  out  of 
the  six  concur,  and  I  think  their  concurrence  is  quite  suffi- 
cient. The  co^ts  will  come  out  of  the  proceeds  of  the  sale. 
Solicitor  for  the  vendors :  ^r.  W.  H.  Bishop^  agent  for 
Mr.  J.  O.  Jackson^  Belper. 

Solicitor  for  the  purchaser :   Mr.  H.   Tyrrell^  agent  for  . 
Messrs.  ChalUnor  &  Co,^  Leek. 

As-to  barring  the  rights  of  unborn  in-    27  How.  Prac.  Rep.,  212;  S.  C,  2  Rob., 
fants  by  action  see  Bowman  v.  TdUman,    886,  affirmed  41  N.  Y.  Rep.,  619;  Mead 
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V.  Mitchell,  IT  N.  Y.  Rep.,  210;  Chinn  v.        As  to  the  riffht  of  the  legislature  to 

JCeilh,  4  N.  Y.  Supreme  Court  Rep.,  126 ;  authorize  the  sale  of  aa  infant's  real  estate. 

S.  C,  tub.  nom.   ChUm  v.  Keith,  1  Hun.,  Breevort  v.   Oraxe,  63  N.  Y.  Rep.,  261- 

689;  Breevort  v.   Grace,  63  N.  Y.  Rep.,  260. 
264. 


[Law  Reports,  16  Equity  Cases,  636.  | 
V.-C.  W.,  July  23,  24, 1873. 

636]  *BisooE  V.  Great  Eastern  Railway  Company. 

[1871     B.     851.]     • 

Railway  Company  —  Statutory  Powers — Iv junction  —  Compensation — Jurisdiditm — 
Landt  Clauttes  Consolidation  Act,  1845, «.  68 — Railways  Clauses  Consolidatiott  Act, 
1845,  s.  6 — Chancery  Amendmefit  Act,  1868,  «.  6. 

Where  a  railway  company,  in  executing  works  authorized  by  their  statutory  pow- 
ers, took  insufficient  precautions  to  secure  the  safety  of  an  adjoining  house,  the  court 
granted  an  injunction  to  restrain  the  negligent  exercise  oi  their  powers,  and  ap- 
pointed a  surveyor  to  report  what  was  necessary  to  secure  the  plaintiffs'  premises; 
and  the  company  having  complied  with  the  requisitions  of  the  surveyor,  the  court 
granted  an  inquiry  as  to  dama&^cs. 

A  railway  company  is  bound  to  exercise  the  power  given  to  it  in  derogation  of  in- 
dividual rights  with  moderation  and  discretion,  and  not  negligently. 

Joseph  Jackson,  furniture  and  carpet  dealer,  by  a  lease 
dated  the  ISth  of  October,  1866,  became  lessee  of  Nos.  25, 
26,  27,  28,  and  29,  High  Street,  Shoreditch,  for  twenty-one 
years,  subject  to  covenants  well  and  sufficiently  to  repair, 
uphold,  sustain,  amend,  and  keep  each  and  every  of  the  said 
messuages,  together  with  all  erections,  walls  and  party  walls, 
then  standing  or  thereafter  to  be  erected.  Mr.  Jackson 
carried  on  in  these  premises  his  business  for  several  years. 
By  his  will,  dated  the  7th  of  March,  1871,  he  appointed  the 
plaintiffs  his  executors,  and  he  gave  and  bequeathed  to  them 
the  said  business  premises  and  tne  goodwill  of  the  said  busi- 
ness, and  other  his  personal  estate,  upon  trust  to  carry  on 
the  said  business  in  the  manner  directed  in  his  will.  The 
testator  died  on  the  8th  of  July,  1871. 

The  houses  in  question  formed  part  of  a  line  of  houses 
fronting  the  High  Street,  and  were  built  one  against  the 
other,  and  mutually  dependent  upon  and  supported  by  each 
other.  They  were  very  old,  and  rf  o.  24,  whicli  adjoined  them 
on  the  south,  was  believed  to  be  as  old ;  and  the  front  timbers 
supporting  the  front  walls  and  joists  were  so  constructed  that 
any  movement  of  No.  24  must  act  on  No.  25  and  the  other 
houses  of  the  plaintiffs.  For  fifty  years  and  upwards  the 
plaintiffs'  houses  enjoyed  as  of  right  the  support  of  No,  25. 
637]      *The  Great  Eastern  Railway,  in  prosecution  of  the 
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works  authorized  by  them,  acquired  the  house  No.  24  and 
several  houses  adjoining  on  the  south  side.  They  pulled 
down  such  adjoining  houses  and  proceeded  to  excavate  1;he 
ground  on  the  south  of  No.  24,  and  proposed  to  do  so  to  a 
depth  to  admit  of  the  railway  passing  under  High  Street. 
The  effect  of  those  works  was  to  make  the  house  No.  24  lean 
over  to  the  south  to  such  an  extent  that  the  contractors  had 
to  shore  it  up.  Under  those  circumstances  the  plaintiffs, 
the  executors  of  Mr.  Jackson,  directed  their  solicitor  to  apply 
to  the  solicitor  of  the  company. .  The  letter  was  acknowl- 
edged; but  though  the  letter  was  acknowledged  the  com- 
J)any  proceeded  with  the  works,  and  No.  26  besan  to  separate 
rom  No.  26.  The  plaintiffs'  surveyor,  a  Mr.  Cotes,  then 
wrote,  pointing  out  the  damage  that  was  occasioned  to  the 
plaintiffs'  premises  ;  but  the  company  continued  to  demol- 
ish 24,  and  the  only  precaution  taken  to  secure  No.  25  was 
putting  up  a  plank  preparatory  to  shoring  it  up.  The 
plaintiffs  thereupon,  on  tlie  4th  of  December,  1871,  filed  a 
t>ill  against  the  company,  and  on  the  same  day  obtained  an 
interim  order  for  an  injunction  restraining  the  defendants 
from  pulling  down  No.  24,  High  Street,  and  from  digging  or 
excavating  any  soil  on  the  south  side  of  No.  24,  so  as  in  any 
way  to  damage  the  plaintiffs'  premises  until  they  should 
have  sufficiently  secured  the  same  from  in j  ury.  The  order 
was  continued  from  time  to  time  till  the  20th  of  January, 
1872,  when  the  plaintiffs  moved  for  an  injunction  and  a 
sequestration  against  the  company,  on  the  ground  that  they 
had  infringed  the  injunction  by  excavatingsoU  south  of  No. 
24,  and  pulling  down  part  of  No.  24.  JSetween  the  time 
when  the  injunction  was  granted  and  the  motion  for  a  seques- 
tration the  district  surveyor  had  required  the  plaintiffs'  to 
secure  Nos.  26  and  26,  and  the  defendants  to  pull  down  No. 
24.  The  vice-chancellor  was  of  opinion  that  the  plaintiffs' 
evidence  failed  to  show  that  the  injunction  had  been  infringed 
but  directed  the  motion  for  a  sequestration  to  stand  over  till 
the  hea.ring,  and  that  for  an  injunction  to  stand  over  for  a  few 
days  in  order  that  the  parties  might  agree  on  a  surveyor  to 
report  what  works  were  necessary.  On  the  23d  of  January, 
1872,  Mr.  Hesketh,  surveyor,  was  appoiated  by  the  court  to 
examine  the  then  condition  of  the  premises,  and  to  report 
upon  *what  had  been  done  in  excavating  and  pulling  [o38 
down,  and  also  what  measures  ought  to  be  adopted  by  way 
of  securing  the  plaintiffs'  premises.  The  defendants  under- 
took to  do  such  immediate  pressing  works  as  Mr.  Hesketh 
should  direct.  In  November,  1872,  Mr.  Hesketh  made  his 
report,  directing  what  works  should  be  done  by  the  com- 
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pany.  The  works  directed  by  Mr.  Hesketh  were  done  bjr 
the  company  ;  but  the  evidence  of  the  plaintiffs  showed  that 
they  had  been  put  to  veiy  great  expense  by  the  defend- 
ants' works,  in  addition  to  what  Mr.  Hesketh' s  order  had 
remedied. 

The  case  now  came  on  on  motion  for  decree.  The  plain- 
tiffs also  asked  for  an  inquiry  as  to  the  amount  of  the  damage 
sustained  by  the  plaintiffs ;  and  one  question  raised  was,  up 
to  what  time  the  court  could  award  damages. 

Mr.  Oreene^  Q.C.,  and  Mr.  Edwin  Ward^  for  the  plain- 
tiffs, contended,  first,  that  the  evidence  showed  that  the 
company  had  carried  on  their  works  in  a  vexatious,  care- 
less, and  negligent  way,  so  as  to  entitle  the  plaintiffs  to  come 
to  this  court  for  an  injunction.  Had  they  exercised  proper 
care,  the  plaintiffs'  remedy  might  perhaps  have  been  under 
the  68th  section  of  the  Lands  Clauses  Consolidation  Act.  It 
was  proved  that  the  plaintiffs  had  suffered  considerable 
damage  from  the  carelessness  of  the  defendants,  and  were 
entitled  to  be  indemnified.  All  the  cases  showed  that  where 
private  individuals  suffered  from  this  negligent  exercise  of 
powers  given  to  railway  companies — which  in  fact  amounted 
to  an  excessive  exercise  of  powers — ^this  court  would  relieve 
by  injunction  and  award  compensation:  Hicket  v.  Metro- 
poUtan  Railway  Company  (*) ;  Broadhemt  v.  Imperial  Oas 
Company  (*) ;  Ware  v.  Regents  Canal  Company  (*) ;  Clothier 
V.  Webster  {*)  ;  Brine  v.  Great  Western  Railway  Compa- 
ny (*)  ;  Tipping  v.  St.  Helenas  Smelting  Company  (*}. 

The  only  question  was,  up  to  what  time  the  inquiry 
should  be  directed.  The  plaintiffs  would  be  satisfied  with 
damages  up  to  Mr.  Hesketh' s  report ;  but  they  were  entitled 
to  them  to  the  hearing.  In  Hindley  v.  Emery  Vice-Chan- 
639]  cellor  Wood  said  (') :  "It  may  be  ^conceded  that,  if 
all  the  mischief  had  already  been  completed  before  the  filing 
of  the  bill,  this  court  would  not  have  had  jurisdiction  to 
to  entertain  the  suit  for  injunction,  and,  if  that  were  so, 
could  not  grant  damages  for  the  mischief  done."  The  vice- 
chancellor  went  on  to  say  that  the  mischief  still  existing  at 
the  filing  of  the  bill,  ''the  court  has  jurisdiction  to  assess 
damages  for  the  breach  of  covenant  already  committed.  The 
intention  of  the  Act  21  &  22  Vict.  c.  27  was  to  give  the  court 
power  to  grant  complete  relief  whenever  it  had  a  well- 
founded  jurisdiction  to  entertain  the  case,  and  not  to  covcl- 

(»)  Law  Rep..  2  H.  L.,  175.  (*)  10  W.  R.,  341. 

(«)  7  D.  M.  A  G.,  436.  (•)  Law  Rep.,  1  Ch  ,66. 

(=»)  De  G.  <fe  J.,  212.  O  Law  Rep.,  1  Eq.,  62,  64 
(*)  10  W.  R.,  624. 
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pel  a  plaintiff  to  seek  partial  relief  in  one  court  and  then 
turn  him  over  to  another  in  order  to  obtain  supplemental 
relief."  In  that  case  there  had  been  an  order  to  restore  the 
buildings  which  had  been  pulled  down  ;  and  then  an  inquiry 
was  directed  whether  it  would  be  more  for  the  plaintiffs' 
benefit  that  damages  should  be  awarded  in  lieu  oi  such  re- 
storation ;  which  was  clearly  for  damages  subsequent  to  the 
filing  of  the  bill.  At  law  a  plaintiff  was  only  entitled  to 
damages  for  injury  up  to  the  date  of  the  action ;  but  then 
he  had  a  right  to  bring  a  fresh  action  toties  quoties.  But 
Courts  of  Equity,  under  the  Act  21  &  22  Vict.  c.  27,  s.  6, 
were  empowered  to  grant  substantial  damages  for  the  whole 
injury :  Stokes  v.  City  Offices  Company  (*).  It  was  evident, 
therefore,  that  the  jurisdiction  must  extend  till  the  time  of 
the  hearing. 

Vice-Chancellor  Wood  had  acted  on  the  same  principle  in 
Middleton  v.  Magnay  ('). 

The  Vioe-Chancellob  :  The  general  principle  as  to 
things  lawful  under  an  act  of  Parliament,  and  things  unlaw- 
ful also,  giving  a  right  to  compensation,  was  much  discussed 
in  the  privy  council  in  Jones  v.  Stanstead^  Shefford^  and 
Chamhiy  Railroad  Company  (*). 

Mr.  iiddis^  Q.C.,  and  Mr.  Smarts  for  the  company :  There 
was  no  ground  for  the  interference  of  the  court,  as  the 
works,  which  it  is  admitted  were  lawful,  were  executed  with 
due  precaution  and  care,  and  the  plaintiffs'  remedy,  if  any, 
was  under  the  68th  section  of  the  liands  Clauses  Consolida- 
tion Act. 

*The  motion  to  sequestrate  was,  at  all  events,  a  mis-  [640 
take,  and  must  be  refused  with  costs. 

If,  however,  the  injunction  were  properly  granted,  it  would 
be  in  vain  to  deny  the  jurisdiction  of  the  court  to  direct  com- 
pensation to  be  assessed  up  to  the  date  of  the  hearing. 
Davenport  v.  Rylands  (*j  seems  to  be  sufficient  authority  on 
that  point. 

Sib  Johk  Wickens,  V.C.  :  This  is  a  case  which  involves 
principles  of  some  importance  on  which  there  is  less  autho- 
rity than  might  have  been  supposed. 

A  railway  company,  in  constnicting  its  works  on  its  own 
land,  may  lawfully  do  acts  which  no  private  proprietor  could 
have  done.  No  doubt  the  railway  company  is  bound  in 
many  cases  to  make  compensation  to  the  adjoining  owners. 
But  whereas  the  right  to  compensation  can  only  arise  where 
an  individual  in  the  place  of  the  company  would  have  been 

0)  L.  T.  (N.S.)  81.  (»)  Law  Rep.,  4  P.  C,  98. 

(«)  2  H.  A  M.,  238.  (*)  Law  Rep.,  1  Eq.,  302. 

7  Eng.  Rep.]  80 
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liable  to  damages,  there  are  many  cases  in  which  the  con- 
verse does  not  hold  good  ;  that  is  to  say,  in  which,  although 
there  wonld  be  a  right  to  damages  against  an  individual, 
there  is  no  right  to  compensation  against  a  railway  company. 
I  mean,  of  course,  compensation  under  the  68th  section  of 
the  Lands  Clauses  Consolidation  Act.  Of  course  the  act  of 
the  railway  company  being  lawful,  subject  to  the  payment 
of  compensation  which  is  not  payable  until  the  act  is  com- 
pleted, they  cannot  be  restrained  by  injunction.  But  a  rail- 
way company  having  these  wide  powers  in  derogation  of 
individual  rights  is  bound  to  exercise  them  with  moderation 
and  discretion.  The  expression  in  the  cases  is  ' '  negligence, ' ' 
which  is  hardly  the  api)ropriate  word,  but  it  is  sufficient  to 
convey  the  idea.  For  instance,  a  railway  company  buying 
a  house  in  a  row,  and  making  a  railwaj  cutting  fifty  feet 
deep,  and  just  as  wide  as  the  house  which  is  bought,  with 
such  want  of  precaution  as  to  throw  down  adjoining  houses 
on  each  side,  is  not  exercising  its  powers  as  they  ought  to  be 
exercised,  or,  in  other  words,  is  exceeding  them.  I  think 
the  expression  of  Lord  Westbury,  in  the  case  of  Ricket  v. 
Metropolitan  Railway  Company  (*),  which  was  cited,  is  that 
it  was  the  exercise  of  the  powers  in  a  vexatious  and  careless 
way.  The  powers  are  to  be  exercised  with  a  reasonable  regard 
641]  to  the  rights  of  other  persons.  *In  particular  cases  it 
might  be  difficult  to  define  what  is  and  wnat  is  not  reasona- 
ble. But  that  is  the  proposition,  as  a  general  proposition. 
It  is  to  the  interest  of  tne  public  that  no  private  rights  should 
stand  in  the  way  of  the  execution  of  the  works  ;  but  when 
the  company  can  construct  its  works  without  injury  to 
private  rights,  it  is  in  general  bound  to  do  so.  Now,  in  this 
case  I  am  convinced  that  the  Great  Eastern  Railway  Com- 
pany, meaning  quite  fairly,  and  not  desiring  to  carry  things 
with  a  high  hand — there  has  been  no  trace  of  that  through- 
out the  case — proceeded  with  their  operations  on  their  own 
land  without  taking  all  the  reasonable  precautions  required 
for  preserving  the  adjoining  houses.  Their  works  could 
have  been  done,  it  seems,  without  injuring  the  houses  at  all. 
They  had  injured  them  materially  when  the  bill  was  filed  ; 
because,  although  they  had  taken  some  precautions  to  pre- 
vent injury,  their  precautions  were  not  practically  sufficient. 
It  is  no  answer  to  this  to  say,  that  to  prevent  all  injury, 
operations  on  the  plaintiffs'  land  might  have  been  necessary. 
Ii  there  is  nothing,  as  I  take  it  there  is  nothing  here,  to  lead 
to  the  belief  that  leave  for  such  operation  would  have  been 
refused — or  that  there  would  have  been  any  difficulty  in 

(»)  Law  Rep.,  2n.  L.,  176. 
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coming  to  an  agreement  between  the  company  and  the  plain- 
tiffs, the  owners  of  the  adjoining  houses,  as  to  operations  on 
both  sides  which  would  prevent  injury — as  I  understand  the 
facts  and  the  law,  the  bin  was  rightly  filed  and  the  injunc- 
tion rightly  applied  for.  But  the  motion  to  sequestrate  was 
a  mistake.  The  truth  is,  that  the  injunction  was  not  aptly 
framed  to  secure  the  plaintiffs  all  the  protection  they  neeaed, 
and  the  real  mischief  struck  at  by  the  motion  to  sequestrate 
was  not  caused  by  any  breach  of  the  injunction.  The  diffi- 
culty in  which  the  jjlaintiffs  were  placed  was  considerable, 
but  arose  from  their  own  fault  in  the  first  instance,  when 
they  obtained  the  injunction.  The  other  motion  was  a  mis- 
take; and,  had  the  company  offered  to  submit  (as  in  effect 
they  did)  to  Mr.  Hesketn's  directions,  and  had  they  insisted 
that,  if  that  offer  were  accepted,  the  motion  was  improper,  I 
ought  to  have  dismissed  it  with  costs.  I  think  I  ought,  it 
being  now  clearly  before  me,  to  dismiss  it  with  costs.  It 
follows  from  this  mode  of  dealing  with  the  case  that  the  costs 
of  Mr.  Hesketh'  s  operations,  and  of  his  report,  are  costs  in 
the  cause,  and  not  costs  on  the  motion  to  sequestrate. 

*Different  considerations  might  have  applied  if  the  [642 
company  had  stood  on  their  extreme  rights,  and  had  con- 
tended that  the  injunction  and  the  motion  to  sequestrate 
were  misconceived ;  and  that  they  were  at  liberty  to  pro- 
ceed with  any  operations  not  exactly  hit  by  the  words  oi  the 
injunction  as  it  stood.  In  that  case  I  think  I  should  have 
dismissed  the  motion  without  costs.  But  it  seems  to  me 
fairer  in  every  way  to  treat  it  as  if  I  had  asked  them  whether 
they  would  give  that  undertaking  to  abide  by  Mr.  Hesketh' s 
directions ;  and,  as  if  on  their  answering  in  the  affirmative, 
I  had  then  dealt  with  the  motion ;  in  which  case  I  should 
have  dismissed  it  with  costs. 

If  the  company  might  have  done  everything  required  for 
their  works  without  injuring,  even  for  a  time,  the  plaintiffs' 
adjoining  houses,  abstract  justice  would  seem  to  require  that 
the  company,  having  secured  the  plantiffs  at  last,  as  they 
might  have  done  at  first,  should  compensate  the  plaintiffs  in 
damages  for  what  they  suffered  from  the  defendants'  opera- 
tions being  carried  on  with  what  is  called  in  the  cases  ^'  negli- 
gence." On  looking  at  the  authorities,  they  are  more  in 
favor  of  that  view  than  against  it,  although  they  are  less 
definite  than  I  had  hoped  to  find  them.  But  I  think  I  can 
see  my  way  to  direct  an  inquiry  as  to  damages,  which  in 
effect  will  be  this :  "An  inc[uiry  what  sum  ought  to  be  paid 
by  the  company  to  the  plaintins  in  respect  of  injury  to  the 
plaintiffs  by  the  company  having  commenced  its  operations 
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on  No.  24  without  taking,  in  the  first  instance,  all  necessary 
precautions  to  prevent  injury  to  the  plaintiffs'  house  adjoin- 
ing on  the  north."  I  regret  that  the  company's  offer  to 
refer  the  whole  matter  to  Mr.  Hesketh  was  not  accepted,  as  I 
foresee,  if  the  thing  is  fought  out  in  chambers,  there  may 
arise  a  most  difficult  point  of  law.  There  will  be  the  inquiry, 
and  the  company  must  pay  the  general  costs  of  the  suit  up 
to  the  hearing  including  Mr.  Hesketh' s  costs  and  charges, 
and  the  plaintiffs  mast  pay  the  costs  of  the  motion  to  seques- 
trate. 

Solicitor  for  the  plaintiffs :  Mr.  Thomas  AngeU, 
Solicitor  for  the  company :  Mr.  W.  H.  Shaw. 

Ab  to  liability  of  adjoiniDg  owner  for    party  wall,  on  repairing  his  own  property, 
not  shoring  his  neighbor's  house,  or  a    see  Moak's  Van  8antvoord'sPL,449,  899. 


[Law  Reports,  17  Equity  Cases,  8.] 
M.  R.,  NoTember  6,  1873. 

8]  *Marler  V.  Tommas. 

[1872    M.     81.] 

Voluntary  Settlement — Fahe  Recital — Recital  of  Payment  of  Money  to  Truvlee — Prom- 
i*e  to  Trrutee  to  Pay — Enforcing  Promuie — Power  of  Appointment  by  Deed — Mxerdat 
of  Power — Transfer  of  Stares  to  Donee  of  Power. 

A  trustee  executed  a  settlement  declaring  trusts  of  a  sum  of  jC2,000  belonging  to 
the  settlor  (a  married  woman),  which  sum  was  thereby  untruly  recited  to  be  in  his 
h^ds,  upon  the  laith  of  a  promise  by  the  married  woman  to  pay  the  sum  to  him  out 
of  her  separate  estate.     The  sum  was  never  paid  : 

Hdd,  that  neither  the  trustee  of  the  settlement,  nor  a  volunteer  under  it,  could  en- 
force the  promise. 

R.  being  trustee  of  shares  in  an  unlimited  company  for  Mrs.  F.,  a  married  woman, 
joined  with  Mr.  and  Mrs.  F.  in  a  deed  whereby  the  shares  were  assigned  to  L.  upon 
trust  for  MrSw  F.  during  her  life  for  her  separate  use,  and  after  her  death  as  she 
should  by  deed  or  will  appoint  Shortly  afterwards  Mr.  F.  died,  and  subsequently 
K  transferred  the  shares  to  Mrs.  F.,  who  executed  the  deed  of  transfer : 

Heldf  that  the  deed  of  transfer  was  an  exercise  in  favor  of  Mra.  F.  of  the  power  of 
appointment  reserved  to  her. 

This  was  a  suit  for  the  administration  of  the  trusts  of  an 
indenture  dated  tlie  8th  of  June,  1865,  and  made  between 
George  Field  and  Eliza  Matilda,  his  wife,  of  the  first  part, 
Robert  Marler  of  the  second  part,  and  Luke  Marler  of  the 
third  part. 

At  the  date  of  the  indenture  100  shares  in  an  unlimited 
company,  called  the  Railway  Rolling  Stock  Company,  were 
standing  in  the  name  of  Robert  Marler,  who  had  signed  a 
memorandum  dated  the  12th  of  January,  1864,  w^hereby  he 
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acknowledged  and  declared  that  the  shares  had  been  paid 
for  out  of  moneys  belonging  to  Mrs.  Field  on  her  own  ac- 
count ;  that  he  was  a  trustee  for  and  on  behalf  of  Mrs. 
Field  ;  and  that  he  would  stand  possessed  of  and  interested 
in  the  shares  in  trust  for  Mrs.  Field,  her  heirs,  executors, 
administrators,  and  assigns,  to  be  disposed  of  as  she  should 
from  time  to  time  req nest  and  direct.  Mrs.  Field  was  also 
at  the  (Jate  of  the  indenture  entitled  to  considerable  separate 
estate,  including  a  sum  secured  by  a  charge  in  favor  of 
Robert  Marler  on  a  leasehold  house  demised  to  George 
Field,  her  husband  (which  charge  was  stated  to  be  nearly 
equal  in  value  to  the  house),  and  certain  furniture  in  the 
house. 

*The  indenture  contained  a  recital,  amongst  others,  [9 
that  Eliza  Matilda  Field  wa«  entitled  to  a  sum  of  £2,000, 
which  immediately  before  the  execution  of  the  indenture 
had  been  paid  or  transferred  to,  and  was  then  in  the  hands 
of,  Luke  Marler ;  and  Robert  Marler  (as  to  the  leasehold 
house  and  shares)  and  Mr.  and  Mrs.  Field  thereby  concur- 
red in  assigning  the  leasehold  house,  the  furniture  belonging 
to  Mrs.  Field,  and  the  100  shares  in  the  Railway  Rolling 
Stock  Company,  to  Luke  Marler  upon  the  trusts  thereby  de- 
clared ;  and  it  was  declared  that  Luke  Marler  should  stand 
possessed  of  the  £2,000  and  the  premises  thereby  assigned 
upon  trust  to  invest  the  sum  of  £2,000  as  therein  mentioned, 
and  to  pay  the  income  to  arise  from  such  investments  and 
the  premises  thereby  assigned  to  Mrs.  Field  during  her  life 
for  her  separate  use,  and  upon  further  trust  to  permit  Mr. 
and  Mrs.  Field  and  the  survivor  of  them  to  have  the  use  of 
the  house  and  furniture  free  from  payment  of  rent  or  other 
payment,  except  payment  of  ground  rent;  and  after  the 
death  of  Mrs.  Field,  then  (subject  to  the  use  and  enjoymeilt 
of  the  house  and  furniture  by  Mr.  Field  during  his  life)  to 
stand  possessed  of  the  trust  property  upon  trast  for  such 
persons  and  purposes  as  Mrs.  Field  should  b^  deed  or  will 
appoint,  and,  in  default  of  appointment,  upon  such  trusts 
for  the  benefit  of  the  children  of  Mrs.  Field  by  her  then 
present  or  any  future  husband,  as  therein  mentioned  ;  aiid 
m  default  of  any  such  child,  in  trust  for  the  next  of  kin  in 
blood  of  Mrs.  Field,  according  to  the  Statutes  of  Distribu- 
tions of  intestates'  estates. 

The  recital  as  to  the  payment  of  £2,000  was  untrue,  and 
Luke  Marler  stated  that  he  executed  the  deed  at  the  urgent 
request  of  Mr.  and  Mrs.  Field,  and  upon  the  faith  of  a 
promise  made  to  him  by  Mrs.  Field  that  she  would  forthwith 
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pay  the  £2,000  to  him  out  of  her  separate  estate.    No  such 
payment  was  ever  made.  . 

On  the  15th  of  June,  1865,  George  Field  died,  havi^g  by 
his  will  bequeathed  his  residuary  estate  to  Mrs.  Field  and 
appointed  Her  executrix. 

On  the  22d  of  July,  1865,  Mrs.  Field  directed  her  soli- 
citor to  stamp  the  deed  of  the  8th  of  June,  which  then  re- 
mained unstamped,  and  the  proper  stamps  were  affixed 
accordingly. 

On  the  29th  of  July,  1865,  Robert  Marler  executed  a  deed 
of  transfer,  in  the  usual  form,  of  the  100  shares  in  the  Rail- 
way Rolling  Stock  Company  to  Mrs.  Field,  who  also  exe- 
10]  cuted  the  deed  of  *  transfer,  and  thereby  agreed  to 
accept  and  take  the  shares  subject  to  the  rules  and  con- 
ditions under  which  the  same  were  held  by  Robert  Mar- 
ler. This  transfer  was  duly  registered  in  the  books  of  the 
company,  and  the  shares  were  transferred  into  the  name  of 
Mrs.  Field. 

On  the  20th  of  May,  1871,  Mrs.  Field  intermarried  with 
the  defendant,  Robert  Tommas.  On  the  20th  of  January, 
1872,  she  died  intestate  and  without  issue,  and  letters  of 
administration  to  her  estate  had  been  granted  to  Robert 
Tommas. 

The  plaintiff  was  one  of  the  next  of  kin  of  Mrs.  Field  ac- 
cording to  the  Statutes  of  Distributions,  and  as  such  entitled 
to  one  forty-ninth  share  of  all  property  effectually  settled 
by  the  deed  of  the  8th  of  June,  1865,  and  not  appointed  by 
Mrs.  Field.  The  defendants  were  Robert  Tommas  and  Luke 
Marler. 

The  bill  charged  that  Mrs.  Field  ought  out  of  her  separate 
estate  to  have  paid,  or  caused  to  be  paid,  to  Luke  Marler 
the  sum  of  £2,000  to  be  held  upon  the  trusts  of  the  inden- 
ture of  the  8th  of  June,  1865,  and  that  Robert  Tommas,  as 
her  administrator,  ought  to  be  decreed  to  pay  that  sum  ;  and 
further,  that  the  100  shares  in  the  Railway  Rolling  Stock 
Company  (which  remained  sfetnding  in  the  name  of  Mrs. 
Field)  were  bound  by  the  trusts  of  the  same  indenture  ;  and 
that  Robert  Tommas,  as  such  administrator,  ought  to  be  de- 
creed to  do  all  acts  necessary  to  transfer  the  same  into  the 
name  of  Luke  Marler  as  trustee  of  the  indenture,  or  other- 
wise to  give  effect  to  the  trusts  thereof  ;  and  (in  addition  to 
a  prayer  for  general  administration  of  the  trusts  of  the  in- 
denture) it  prayed  for  a  decree  as  to  the  £2,000  and  the 
shares  accordingly.  No  question  arose  as  to  the  house  and 
furniture,  which  were  admitted  by  the  defendant  Tommas 
to  be  effectually  settled  by  the  indenture ;  but  he  submitted 
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by  his  answer  that  the  £2,000  and  the  shares  were  not  effec- 
tually settled,  and  further,  that  if  the  shares  were  so  settled, 
the  deed  of  transfer  of  the  29tli  of  July,  1865,  operated  as  an 
execution  of  the  power  of  appointment  reserved  to  Mrs.  Field 
in  her  own  favor. 

The  cause  now  came  on  to  be  heard. 

Sir  R.  Baggallay^  Q.C.,  and  Mr.  Hadley^  for  the  plaintiff: 
First,  as  to  the  shares.  We  admit  that  the  settlement  was 
voluntary,  but  it  is  quite  plain  that  these  shares  were  effec- 
tually settled.  They  were  standing  in  the  name  of  Robert 
Marler,  upon  *trust  for  Mrs.  Field.  Whether  Mrs.  [H 
Field  was  entitled  to  them  for  her  separate  use,  or  whetner 
her  husband  had  an  interest  in  them,  is  not  quite  clear ;  but 
Mr.  and  Mrs.  Field  concurred  in  the  settlement,  and  thereby 
declared  trusts  of  their  interests  in  the  shares.  These  trusts 
are  binding  on  them  and  persons  claiming  through  them,  and 
it  is  immaterial  that  Robert  Marler,  who  was  merely  trustee 
of  the  shares,  never  executed  a  transfer  to  Luke  Marler,  the 
trustee  of  the  settlement. 

Then  as  to  the  transfer  of  the  shares  operating  as  an  exe- 
cution of  the  power  of  appointment,  it  is  submitted  that  this 
is  not  so.  The  essence  oi  execution  of  a  power  is  intention, 
and  there  are  no  circumstances  here  to  show  an  intention  to 
execute  the  power ;  in  fact,  the  circumstance  that  Mrs.  Field 
got  the  settlement  stamped  only  seven  days  before  the  trans- 
fer to  herself  shows  an  intention  to  keep  the  trusts  alive.  In 
Ellison  V.  Ellison  (*)  there  was  a  settlement  of  leaseholds 
which  contained  a  power  to  revoke  the  settlement  by  deeds 
attested  bjr  two  witnesses ;  the  trustee  of  the  settlement  after- 
wards assigned  the  leaseholds  to  the  settlor,  who  was  tenant 
for  life  under  the  settlement.  The  settlor  executed  the  deed 
of  assignment,  which  was  attested  by  only  one  witness  ;  and 
upon  this  Lord  Eldon  observed  :  ' '  Supposing  one  witness 
sufficient,  the  second  deed  does  not  sumciently  manifest  an 
intention  to  revoke  all  the  benefits  given  by  the  first  deed  to 
the  children,  and  it  is  not  inconsistent  that  he  might  intend 
to  revoke  some,  and  not  all."  In  Fletcher  v.  Green  (^)?i» 
fund  was  settled  on  a  married  woman  for  life  for  her  sepa- 
rate use  without  power  of  anticipation,  with  power  to  ap- 
point the  corpus  after  her  death  by  deed.  She  joined  in  a 
mortgage  by  which  part  of  the  fund  was  lent  to  the 
husband  upon  an  improper  security,  which  proved  insuffi- 
cient ;  but  it  was  held  that  she  had  not,  by  executing  that 
mortgage,  appointed  the  reversion  so  as  to  make  it  liable  for 
the  loss. 

C)  6  VcB.,  666,  664.  («)  88  Bear.,  426. 
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[The  Master  of  the  Rolls  :  I  do  not  find  anything  in 
the  judgment  to  show  that  that  was  so  decided.  All  that 
was  decided  was  that  the  fund  must  be  restored  ;  the  mar- 
ried woman  being  restrained  from  anticipation  could*  not 
affect  her  life  interest,  and  as  she  was  still  living,  the  ques- 
tion as  to  the  reversion  was  not  ripe  for  decision.  J 
12]  *The  point  was  certainljr  contended  for  in  argument, 
and  after  the  decree  made  against  them  the  trustees  would 
have  some  difficulty  in  getting  recouped  out  of  the  fund.  In 
Heith  V.  Seymour  (*)  it  was  held  that,  where  one  moiety  of  a 
testator's  personal  estate  was  given  to  the  executrix  of  the 
will  for  her  life,  with  power  of  appointment  after  her  death , 
the  sale  by  the  executrix  of  a  sum  of  consols  constituting 
nearly  the  whole  of  the  testator's  estate,  and  investment  of 
the  proceeds  in  long  annuities,  was  not  an  exercise  of 
her  power.  Hughes  v.  Wells  {*)  also  shows  that  the  in- 
tention of  the  party  executing  a  deed  must  be  considered 
in  determining  whether  or  not  the  deed  is  an  exercise  of  the 
power. 

Next,  as  to  the  £2,000.  •  Luke  Marler,  by  executing  the 
deed  containing  the  recital  that  £2,000  had  been  paid  to  him, 
incurred  a  liability  which  was  a  sufficient  consideration  for 
Mrs.  Field's  promise  to  pay  him  the  £2,000  out  of  her  sepa- 
rate estate ;  and  Luke  Marler  might,  and  ought,  to  have  en- 
forced that  promise. 

[The  Master  of  the  Rolls  :  The  promise  could  not  have 
been  enforced  at  law  ;  you  say  that  it  might  have  been  en- 
forced in  equity ;  but  it  seems  to  me  that  Luke  Marler' s 
equity  was  to  get  rid  of  that  false  recital.] 

If  he  incurred  a  liability  which  it  was  necessary  for  him 
to  get  rid  of,  that  was  sufficient  consideration  for  the  prom- 
ise ;  he  might,  therefore,  have  enforced  it,  being  for  vafuablo 
consideration ;  and  if  he  had  enforced  it,  the  plaintiff  would 
have  got  the  benefit  of  it. 

Mr.  ^ry,  Q.C.,  and  Mr.  Beal-e^  for  Tommaig,  #ere  not 
called  upon. 

Mr.  Sovihgate^  Q.C.,  and  Mr.  Alfred  Smithy  for  Luke 
Marler. 

Sir  G.  Jessel,  M.  R.  :  I  think  this  bill  attempts  to  place 
the  rights  of  volunteers  much  too  high.  The  case  is  this : 
A  married  woman  being  entitled  to  property  was  minded  to 
settle  it.  Accordingly  a  settlement  was  executed,  which 
contained  a  recital  that  the  lady  had  paid  £2,000  to  the  trus- 
tee. That  recital  was  not  true ;  the  £2,000  has  never  been 
paid,  and  both  husband  and  wife  are  dead.     It  is  said  that 

(1)  4  Roas.,  263.  (*)  9  Hare,  Y49. 
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the  lady  promised  the  trustee  to  pay  him  the  £2,000  out  of 
her  *separate  estate,  and  the  question  is,  can  a  bare  [13 
volunteer  enforce  this  voluntary  promise  against  the  assets 
of  the  person  who  made  the  promise  ?  I  am  of  opinion  that 
there  is  no  rule  of  equity  which  enables  a  volunteer  to  do 
this ;  consequently,  this  claim  fails. 

Then  the  secona  claim  arises  thus :  Part  of  the  settled 
property  consisted  of  shares  standing  in  the  name  of  a  trus- 
tee. A  few  days  after  the  execution  of  the  settlement  the 
husband  died,  so  that  there  was  no  longer  any  occasion  for 
the  settlement.  After  her  husband's  death  the  widow  took 
a  transfer  of  the  shares  to  herself,  and  executed  the  deed  of 
transfer.  The  settlement  contained  a  general  power  to  ap- 
point by  deed ;  a  deed,  as  I  have  stated,  was  executed,  but 
it  is  said  that  this  was  not  a  sufficient  execution  of  the  power, 
and  it  is  contended  that  the  shares  are  still  subject  to  Uolq 
trusts  of  the  settlement. 

Now,  in  the  first  place,  the  transfer  appears  to  be  incon- 
sistent with  the  trusts.  JBy  accepting  the  transfer  the  widow 
made  herself  personally  liable  (for  there  is  a  liability  attach- 
ing to  the  shares),  which  she  ought  not  to  have  been.  Again, 
the  shares  ought  not  to  have  been  in  her  name,  but  in  that 
of  the  trustee ;  and  if  the  plaintiff  is  right,  the  trustee  has 
committed  a  breach  of  trust  by  permitting  the  widow  to  have 
the  shares  in  her  own  name.  But  where  is  there  any  evi- 
dence that  she  was  to  hold  the  shares  ujpon  trust  ?  A  sim- 
ple deed  of  transfer  to  A.  B.  does  not  imply  a  trust ;  and 
there  does  not  appear  to  be  anything  which  shows  that  a 
trust  was  intended  here.  On  the  contrary,  the  natural  mean- 
ing of  the  transaction  appears  to  me  to  be,  that  the  widow 
took  the  property  into  ner  own  keeping,  the  settlement 
being  no  longer  wanted  in  consequence  of  the  husband's 
death. 

Both  these  claims  therefore  fail;  and  as  Tommas  was 
made  a  party  simply  in  consequence  of  them,  the  bill  must 
be  dismissed  as  agamst  him  with  costs.  I  cannot  dismiss 
the  bill  wholly ;  for  as  against  the  other  defendant  the 
plaintiff  is  entitled  to  the  ordinary  administration  decree, 
which  I  am  bound  to  make,  though  1  confess  with  regret,  for 
I  fear  that  the  only  result  will  Se  to  exhaust  the  estate  in 
payment  of  costs.  • 

Solicitors :    Messrs.  Robinson  &  Preston^  agents  for  Mr. 
Alfred  Pointon^  Birmingham;   Messrs.  Mcahews  &  Ma- 
thews^  agents  for  Messrs.  Mathews  &  Smithy  Birmingham, 
7  Eng.  Rep.]  81 
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15]  *Maxfield  V.  Burton. 

[1872    M.     142.] 

Mortgage — Priority — EauiUMe   Depotii — Marriage  Artidea — PunhoMT  for  Value — 

Notice — Inquiri/  as  to  Deeds — Legal  Estate. 

L.,  the  owner  of  real  estates,  deposited  the  title-deeds  with  his  bankers  to  secure  the 
balance  of  his  account  current,  and  executed  a  memorandum  whereby  he  agreed,  at 
their  request,  to  execute  any  deed  or  deeds  necessary  for  legally  carrying  out  the 
security.  Afterwards,  being  about  to  be  married,  he  agreed  to  settle  the  property. 
Two  days  before  the  marriage  the  solicitor  of  the  intended  wife,  having  only  then  re- 
ceived instructions  to  prepare  articles  of  settlement,  inquired  of  L.  whether  he  had 
the  title-deeds  in  his  possession  unincumbered ;  he  replied  that  he  had,  but  that  they 
were  at  his  bankers.  The  solicitor  made  no  further  inquiry,  and  prepared  articles 
of  settlement,  which  were  executed.  After  the  marriage  L.  conveyed  the  property 
to  the  trustee  of  the  articles  upon  the  trusts  therein  contained,  being  for  the  bene^t 
of  the  wife  and  issue  of  the  marriage.  A  suit  was  afterwards  mstituted  by  the 
bankers  for  foreclosure ;  and  the  wife  claimed  to  be  a  purchaser  for  value  without 
notice : 

Hdd,  that  the  solicitor  had  not  made  sufficient  inquiry,  and  that  the  wife  must  be 
taken  to  have  had  constructive  notice  of  the  mortgage : 

Held,  also,  that  the  husband,  having  contracted  to  execute  a  legal  mortgage  to  his 
bankers,  could  not  deprive  them  of  priority  by  conveying  the  property  to  a  party 
with  whom  he  had  entered  into  a  subsequent  contract  for  value,  even  although  such 
party  was  a  purchaser  without  notice. 

The  decision  in  Sharpies  v.  Adams  {})  approved  of,  but  dictum  therein  questioned. 

In  the  year  1866  Pliilip  James  Wale  Ladkin,  being  a  cus- 
tomer of  Pares'  Joint  &tock  Leicestershire  Banking  Com- 
panj  (a  company  carrying  on  business  at  Leicester),  de- 
posited  with  that  company  the  title-deeds  of  certain  real 
estate  belonging  to  him,  and  a  policy  of  assurance  on  his 
own  life  ;  and  he  executed  a  memorandum  whereby  he  ac- 
knowledged that  such  deposit  was  made  to  secure  all 
moneys  then  due  or  thereafter  to  become  due  from  him  in 
account  current  with  the  company,  and  he  agreed  at  any 
time  thereafter,  at  the  request  of  the  company,  to  execute  at 
his  own  expense  any  deed  or  deeds  necessary  for  legally 
canying  out  the  security  and  for  charging  the  hereditaments 
16]  and  other  premises  *thereby  intended  to  be  a  security 
or  deposited  with  the  company.  Notice  of  the  charge 
on  the  policy  was  given  to  the  insurance  company  m 
April,  1866. 

In  March,  1871,  Ladkin  was  about  to  be  married  to  a  lady 
then  residing  in  London,  and  agreed  to  settle  the  real  estate 
and  policy  on  his  marriage.     Two  days  before  the  marriage 

0)  82  Beav.,  213, 
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a  solicitor  was  consulted  by  the  intended  wife,  and  received 
instructions  to  prepare  the  necessary  settlement.  The  solici- 
tor, upon  receiving  such  instructions,  saw  Ladkin  in  London, 
and  inquired  of  him  the  particulars  of  the  property  he  was 
about  to  settle.  Upon  beinff  informed  of  such  particulars, 
the  solicitor  further  inquirea  if  he  had  the  title-deeds  relat- 
ing to  the  house  and  premises  to  be  settled  and  the  policy  of 
assurance  in  his  possession  unincumbered.  Ladkin  replied 
that  he  had,  but  they  were  at  his  bankers,  and  that  the  title- 
deeds  had  been  deposited  there  in  his  father's  time.  The 
solicitor,  being  thus  led  to  believe  that  the  deeds  and  policy 
were  deposited  for  safe  custody  only,  prepared  articles  for 
a  settlement,  whereby  it  was  agreed  that  the  real  estate  and 
policy  moneys  should  be  settled  upon  trusts  for  the  benefit 
of  the  intended  wife  and  the  issue  of  the  marriage.  These 
articles  were  executed  on  the  15th  of  March,  1871,  and  the 
marriage  took  place  on  the  following  day.  Subsequently^ 
in  May,  1871,  Ladkin  conveyed  the  real  estate  and  assigned 
the  policy  to  William  Burton  upon  trusts  in  accordance  with 
the  articles. 

There  was  no  issue  of  the  marriage  of  Mr.  and  Mrs. 
Ladkin. 

In  July,  1872,  the  banking  company  (to  whom  Ladkin 
was  indebted  on  his  account  current  to  the  extent  of  £1,226) 
filed  the  bill  in  this  suit  by  their  public  officer  against  Burton 
and  Mr.  and  Mrs.  Ladkin  for  foreclosure. 

Mrs.  Ladkin  appeared  separately  from  her  husband,  and 
put  in  an  answer  oy  which  she  claimed  to  be  a  purchaser 
tor  value  without  notice,  and  submitted  that  the  settlement 
should  have  priority  over  the  deposit  and  memorandum. 

Mr.  Sovihgate^  Q.C.,  and  Mr.  Fields  for  the  plaintiffs: 
First :  Mrs.  Ladkin  had  constructive  notice  of  the  claim  of 
the  bank.  She  was  told  that  the  deeds  were  deposited  with 
the  bank,  and  if  she  had  inquired  of  the  bank  she  would 
have  become  aware  *of  the  claim ;  and  as  she  did  not  [17 
cjioose  to  make  inquiry,  she  must  be  fixed  with  notice  of 
everything  which  she  might  have  learnt  by  using  due  dili- 
gence. It  is  the  duty  of  a  purchaser  by  marriage  to  make 
such  inquiries  iust  as  much  as  it  is  the  duty  of  other  pur- 
chasers for  valuable  consideration :  Jackson  v.  Rowe  (*) ; 
WoTTnald  v.  Maitland  {*) 

Secondly :  The  effect  oi  the  memorandum  was  to  make  Lad- 
kin a  trustee  for  the  bank  ;  he  subsequently,  no  doubt,  be- 
came also  trustee  for  Mrs.  Ladkin,  and  the  purchasers  under 

(1)  2  S.  A  S.,  472.  (•)  18  W.  R,,  832  12  L.  T.,  (N.S.),  685; 

6  N.  R.,  218. 
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the  marriage  articles ;  but,  being  a  trustee  for  tlie  bank,  he 
could  not  give  priority  to  Mrs.  Ladkin  by  transferring  the 
leml  estate  to  Burton :  Sharpies  v.  Adams  (*), 

The  Master  of  the  Rolls  :  There  is  no  doubt  that  yon 
cannot  gain  priority  bv  obtaining  the  legal  estate  from  a 
trustee  who  commits  a  breach  of  trust  in  transferring  it  to 
you  ;  but  Sharpies  v,  Adams  seems  to  go  beyond  that,  for 
Lord  Romilly  says :  "If  the  owner  in  fee  simple,  having  the 
legal  estate,  creates  an  ejiuitable  charge  in  favor  of  A.,  and 
afterwards  a  second  equitable  charge  in  favor  of  B.,  and  then 
a  third  equitable  charge  in  favor  (rf  C,  I  apprehend  that  he 
cannot  alter  these  equities  bv  transferring  the  leraJ  estate 
to  any  one  of  them,  and  the  fact  of  the  transfer  of  the  legal 
estate  to  C. ,  the  owner  of  the  third  equitable  charge,  would 
not  affect  the  rights  of  the  first  or  second." 

TAx.Southgate:  That  is  a  dictum  only,  and  possibly,  hav- 
ing regard  to  the  recent  decision  in  Pilcher  v.  JRawlins  ('), 
it  may  not  now  be  possible  to  support  it  to  the  full  extent ; 
but  it  is  not  necessary  for  the  decision,  which  we  submit,  is 
imimpeachable. 

Mr.  BlacJkmore^  for  Burton  and  Mr.  Ladkin. 

Mr.  Langley,  for  Mrs.  Ladkin :  The  rule  which  governs 
these  cases  is  laid  down  in  Hewitt  v.  Loosem^oreC)  in  the 
18]  following  terms  :  "  That  a  legal  mortgagee  is  *not  to  be 

Postponed  to  a  prior  equitable  one  upon  the  ground  of  his  not 
aving  got  in  the  title-deeds,  unless  there  be  fraud  or  gross 
and  willful  negligence  on  his  part ;  that  the  court  wiU  not 
impute  fraud  or  gross  or  willful  negligence  to  the  mortgagee 
if  he  has  bona  jide  incjuired  for  the  deeds,  and  a  reason- 
able excuse  has  been  given  for  the  non-delivery  of  them ; 
but  that  the  court  will  impute  fraud  or  gross  and  willful 
negligence  to  the  mortgagee  if  he  omits  all  mquiry  as  to  the 
deeds."  The  same  rule  has  recently  been  laid  down  in 
Dixon  V.  Muckleston{*).  Here  the  intended  wife's  solicitor 
inquired  for  the  deeds ;  he  inquired  also  whether  the  prop- 
erty was  unincumbered ;  he  was  told  that  the  property  was 
umncumbered,  and  that  the  deeds  were  in  the  Lands  of  the 
bankers,  whose  place  of  business  was  at  Leicester,  for  safe 
custody.  There  was  no  time  to  do  anything  more,  and  Mrs. 
Ladkin  cannot  be  fixed  with  constructive  notice  unless  she 
was  guilty  of  fraud  or  gross  and  willful  negligence  in  not 
postponing  her  marriage. 
Then  as  to  Sharpies  v.  Adams  (*),  that  was  a  totally  dif- 

Q)  82  Beav.,  218.  (»)  Law  Rep.,  7  Ch.  859. 

(»)  9  Uare,  449.  (*)  Law  Rep.,  8  Ch.,  166 
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f  erent  case.  There  the  person  who  conveyed  the  legal  estate 
was  tmstee  of  the  property  for  the  person  claiming  priority ; 
but  here  Ladkin  was  not  a  trustee  for  the  plamtifls.  It 
would  be  an  entire  novelty  to  hold  that  the  owner  of  an 
estate  is  a  trustee  for  every  one  who  lends  him  money  on  the 
security  of  it. 

■ 

Sir  G.  Jessel,  M.R  :  On  the  question  of  notice  I  have  no 
poubt.  This  is  clearly  a  case  of  constructive  notice.  A  man 
on  his  marriage  has  a  freehold  estate :  he  tells  the  solicitor 
for  the  lady  with  whom  he  is  about  to  be  married,  on  being 
asked  for  his  deeds,  "they  are  deposited  at  my  bankers 
for  safe  custody."  The  solicitor  does  nothing  more,  and  it 
turns  out  that  thej  are  pledged  to  the  bankers.  I  hold  that 
it  was  the  duty  of  the  solicitor  to  make  further  inquiry  of 
the  bankers,  and  to  ask  for  the  deeds.  If  he  had  done  so, 
he  would  have  been  told  that  the  representation  made  to 
him  of  their  being  deposited  for  safe  custody,  which  of 
course  meant  safe  custody  only,  was  incorrect,  inasmuch  as 
they  were  deposited  by  way  of  mortgage,  and  upon  that 
mortgage  a  consid^erable  sum  of  money  *wa8  then  due.  [19 
I  consider  that  that  was  constructive  notice,  and  bound  the 
lady  who  was  about  to  be  married.  I  am  always  very  sorry 
in  these  cases  for  the  wife,  but  at  the  same  time  one  must 
consider  that  as  between  the  bankers,  who  are  the  lenders,  and 
the  wife  who  takes  her  husband  for  better  or  for  worse,  there 
is  no  equity  other  than  that  which  the  law  raises.  I  cannot 
put  the  wile  in  a  better  position  than  the  bankers ;  they 
are  both  purchasers  for  valuable  consideratidn ;  and  ii, 
through  the  negligence  of  her  adviser,  the  wife  has  got  con- 
structive notice,  it  is  her  misfortune.  I  prefer  to  decide  the 
case  on  that  ground,  but  I  do  not  think  I  should  be  at  lib- 
erty to  disregard  the  fact  that  there  was  in  this  case  a  con- 
tract to  convey  for  value,  as  well  as  a  deposit,  and  I  should 
not  be  the  first  to  hold  that  a  man  who  had  entered  into 
such  a  contract  could  subsequently,  at  his  option,  squeeze 
out  the  person  who  was  entitled  to  the  benefit  of  that  con- 
tract by  conveying  the  legal  estate  to  a  person  with  whom 
he  has  entered  into  a  suosequent  contract  for  value,  even 
although  that  person  should  be  a  purchaser  without  notice. 
If  it  were  necessary  to  resort  to  that,  I  should  decide  in 
favor  of  the  plaintiffs  even  on  that  ground.  I  wish  to  state 
so  distinctly,  because  I  am  not  quite  sure  that,  without  fur- 
ther authority,  I  should  go  quite  so  far  as  my,  predecessor 
did  in  the  case  of  the  illustration  he  gave  in  Sharpies  v. 
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Adarns  {^\    That  I  should  reserve  for  further  consideration. 
I  think  tne  plaintiffs  are  entitled  to  the  usual  mortgagees' 
decree. 
Solicitors:  Messrs. Meldy  Roscoe^  <fe  Co.;  Mr.  L.  Hand. 

0)  32  Beav.,  218. 
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[1872    R.     28.] 

Parties — Administratum  8uU — Executor  de  son  Tort — Leffal  Pergonal  Hepretentatii 

Practice — Costs  of  the  Day,, 

The  legal  personal  representative  of  a  testator  is  a  necessary  party  to  a  suit  for  the 
administration  of  his  real  and  personal  estate ;  and  if  he  is  not  made  a  party,  no  de- 
cree can  be  made  in  such  a  suit,  even  although  an  executor  de  son  tort  and  the  trus- 
tees of  the  real  estate  are  before  the  court. 

Jiayner  v.  Koehler[})  and  Coote  v.  Whittingtoni^  dissented  from. 

Where  it  is  plain  on  the  face  of  the  bill  tliat  a  suit  is  defective  for  want  of  parties, 
a  defendant  raising  the  objection  at  the  hearing  is  entitled  to  the  costs  of  the  day, 
although  he  may  not  have  taken  the  objection  by  his  answer. 

This  was  a  suit  for  the  administration  of  the  estate  of 
Jonas  Rowsell,  who  by  his  will,  dated  the  6th  of  December, 
1864,  gave,  devised,  and  bequeathed  all  his  real  and  personal 
estate  to  his  wife  Joanna,  subject  as  to  his  personal  estate  to 
the  payment  of  his  simple  contract  debts,  funeral  and  testa- 
mentary expenses,  to  hold  his  said  real  and  personal  estate, 
subject  as  aforesaid,  unto  his  wife  for  her  exclusive  use  dur- 
ing her  life,  she  keeping  all  the  buildings  on  the  property 
in  tenantable  repair  and  insured  in  an  adequate  sum ;  and 
after  her  decease  he  gave  his  said  real  and  personal  estate  to 
the  defendants  William  Morris  and  William  Payne  Morris, 
upon  trust  to  sell  and  convert  the  same  into  money,  and  to 
divide  the  proceeds  equally  between  all  his  children  who 
should  survive  his  said  wife  and  live  to  attain  the  age  of 
twenty-one  years,  and  the  issue  living  at  the  death  of  his 
said  wife  of  any  child  or  children  who  should  die  in  the 
lifetime  of  his  wife  leaving  issue,  such  issue  to  take  the 
share  or  shares  of  their  deceased  parent  or  parents  only,  in 
equal  shares  if  more  than  one,  and  he  appointed  his  said 
wife  sole  executrix. 

The  testator  died  in  December,  1864,  leaving  Joanna  Row- 
sell,  his  widow,  and  four  children  him  surviving,  viz.,  three 
sons  (the  plaintiffs  in  this  suit)  and  a  daughter,  Mary,  now 
the  wife  of  Charles  Bartlett. 

Q)  Law  Rep.,  14  Eq.,  262;  3  Eng,  Rep.  (*)  Law  Rep.,  16  Eq.,  684 ;  6  Eng.  Rep., 
'783.  854. 
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*  Joanna  Rowsell  never  proved  the  will  of  the  testa-  [21 
tor,  but  (according  to  the  allegations  in  the  bill)  she  pos- 
sessed herself  of  his  personal  estate  and  entered  into  the 
receipt  of  the  rents  ana  profits  of  his  real  estate.  She  died 
in  1867  intestate,  and  letters  of  fidministration  of  her  estate 
and  effects  had  been  granted  to  Mary  Bartlett.  The  bill  al- 
leged that  upon  the  widow' s  death  W  illiam  Morris  and  Wil- 
liam Payne  Morris  possessed  themselves  of  the  testator's 
personal  estate,  and  entered  into  receipt  of  the  rents  and 
profits  of  his  real  estate. 

The  bill  was  filed  against  William  Morris,  William  Payne 
Morris,  and  Mr.  and  Mrs.  Bartlett ;  and  prayed  that  the 
trusts  of  the  will  might  be  carried  into  execution  under  the 
direction  of  the  court,  and  that  the  rights  of  all  parties  might 
be  ascertained  and  secured  for  their  benefit ;  that  the  defen- 
dants Morris  might  he  ordered  to  pay  into  court  any  moneys 
forming  part  of  the  estate  of  the  testator;  that  new  trus- 
tees of  the  will  might,  if  necessary,  be  appointed  in  the  place 
of  the  defendants  Morris ;  and  that  a  receiver  might,  if  ne- 
cessary, be  appointed. 

The  suit  now  came  on  to  be  heard,  and  a  preliminary  ob- 
jection was  taken  that  a  decree  could  not  be  made,  inasmuch 
as  the  legal  personal  representive  of  the  testator  was  not  be- 
fore the  court.    This  objection  was  not  raised  by  the  answer. 

Mr.  Fry^  Q.C.  (Mr.  Willis-Bund  with  him^,  submitted 
that  a  decree  could  be  made  in  the  absence  of  tne  legal  per- 
sonal representative,  citing  Hayner  v.  Koehler  (') ;  Cooie  v. 
Whittmgton  {^)  \  or,  at  all  events,  that  a  decree  could  be 
made  for  the  administration  of  the  real  estate ;  and  offered 
to  accept  a  decree  confined  to  the  real  estate,  the  personalty 
being  of  small  value. 

The  Master  of  the  Rolls  :  I  cannot  administer  the  real 
estate  without  also  administering  the  personal  estate. 

Mr.  Mackeson^  Q.C.  (Mr.  Baacock  with  him),  for  the  de- 
fendants, referred  to  Penny  v.  Watts  (')  and  Beardmore  v. 
Gregory  (*),  as  being  decisions  at  variance  with  those  in  Ray- 
ner  v.  Koehler  and  Coote  v.  Whittington ;  and  claimed  tlie 
costs  of  the  day,  although  *the  objection  for  want  of  [22 
parties  was  not  taken  by  the  answer,  the  rule  being  tliat 
where  the  objection  is  apparent  on  the  face  of  the  bill,  it  is  the 
duty  of  the  plaintiff  to  make  the  record  perfect,  and  the  de- 
fendant need  not  raise  the  objection  by  answer ;  but  where  the 
objection  arises  from  some  fact  within  the  knowledge  of  the 
defendant,  he  ought  to  state  such  fact  in  his  answer,  and  call 

(')  Law  Rep.,  14  Eq.,  262.  («)  2  Ph.,  149. 

(«)  Ibid.,  16  Eq.,  634.  (*)  2  H.  A  M.,  491. 
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the  plaintiffs  attention  to  the  defect:  Lovrry  v.  FuMon  (*) ; 
Furze  v.  Sharwood  (") ;  Attorney -OeTteral  v.  HiU  (') ;  Dan- 
ielVs  Chancery- Practice  Q ;  Morgan  and  Daxey  on  Costs  (*). 
In  Wilson  v.  Broughton  (*)  and  Cox  v.  StepTiens  (')  the  cost5 
of  the  day  were  not  given ;  but  in  the  former  case  it  did  not 
api)ear  from  the  report  whether  the  defect  was  apparent  on 
the  face  of  the  bill,  and  in  the  latter  the  attention  of  Vice- 
Chancellor  Kindersley  was  not  called  to  the  decisions  of 
Lord  Cottenham  in  Attorney-General  v.  HiU  and  Furze  v. 
Sharwood. 

Mr.  Fryy  in  reply,  snbmitted  that  the  authorities  cited 
showed  that  the  rule  as  to  costs  of  the  day  was  not  of  uni- 
versal obligation,  and  that  it  ought  not  to  be  applied  where 
the  authorities  were  conflicting  as  to  whether  there  was  a  de- 
fect or  not. 

Sir  G.  Jessel,  M.R.  :  Although  thfe  suit  relates  to  pro- 
perty of  small  value,  and  the  argument  has  mainly  heen 
directed  to  the  question  of  the  coste  of  the  dajr,  etill  there  is 
involved  a  question  of  general  interest  and  no  inconsiderable 
importance,  namely,  whether  the  court  can  administer  an 
estate  without  having  before  it  the  legal  personal  representa- 
tive of  the  testator  or  intestate,  where  an  executor  de  son 
tort  or  the  legal  personal  representative  of  such  an  executor 
is  before  the  court.  But  for  two  recent  decisions  of  the  Vice- 
Chancellor  Malins,  I  should  have  thought  that  that  ques- 
tion was  unarguable.  I  have  always  supposed  that  this  court 
could  not  make  a  decree  for  general  administration  in  the 
absence  of  the  legal  personal  representative.  In  Rayner  v. 
23]  KoeJiler  ("),  the  first  of  his  two  decisions,  *th*e  Vice- 
Chancellor  Malins  decided  the*  contrary ;  but  he  did  not  go 
into  the  subject  very  fully,  nor  perhaps  very  carefully.  Then 
followed  a  case  of  vary  v.  Hills  H,  in  which  my  predecessor. 
Lord  Romilly,  declined  to  follow  Rayner  v.  Koehler  ('). 
Then  came  Uoote  v.  Whittington  ('*),  the  second  of  the  two 
cases,  and  in  it  unquestionably  the  vice-chancellor  did  ex- 
amine the  subject  with  the  greatest  minuteness  and  care.  I 
have  read  his  judgment  most  carefully,  but  am  unable  to 
follow  his  reasoning  or  to  agree  with  his  conclusion.  I  should 
not,  however,  have  ventured  to  express  so  strongly  my  dis- 
sent from  the  vice-chancellor,  had  not  my  attention  been 
called  to  two  decisions  which  are  in  opposition  to  his,  one  by 

Q)  9  Sim.,  104,  114.  (•)  7  L.  J.  (Ch.),  120. 

(«)  6  My.  &  Cr.,  96.  O  9  Jur.  (N.S.),  1144. 

H  3  Ibid.,  247.  (*)  Law  Rep.,  14  Eq.,  262. 

(*)  4Lh  Ed.  vol.  i.,  p.  277.  (»)  Ibid.,  16  Eq.,  79. 

{^)  Page  63.  (»»)  Ibid.,  16  Eq.,  634. 
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Lord  Cottenham,  Penny  v.  Watts  i^\  which  is  binding  on 
me,  and  the  other  by  Lord  Hatherlej,  Beardmiore  v.  Orego- 
^y  0>  which  is  not  absolutely  binding,  but  is  of  equal  au- 
thority with  the  decisions  of  v  ice-Chancellor  Malins,  and  I 
should  prefer  to  follow  it  in  a  case  where  difference  of  opin- 
ion exists. 

Such  being  the  state  of  the  authorities,  I  must  hold  the 
law  of  the  court  to  be,  that  a  suit  for  administration  is  de- 
fective when  the  legal  personal  representative  is  not  before 
the  court.  The  cause  must  therefore  stand  over,  with  liberty 
for  the  plaintiffs  to  amend  by  adding  parties. 

The  next  question  is,  whether  the  defendants  are  entitled 
to  the  costs  of  the  daj,  the  objection  not  having  been  taken 
by  the  answer.    My  impression  was  (and  the  view  of  so  ex- 

Eerienced  a  judge  as  Vice-Chancellor  Kindersley  appears  to 
ave  been  the  same),  that  the  defendants  were  not  so  enti- 
tled ;  but  I  find  that  the  subject  was  carefully  considered  on 
two  occasions  by  Lord  Cottenham,  who  decided  that  if  the 
objection  appears  on  the  face  of  the  bill,  it  is  the  dutv  of  the 
plaintiff  to  make  his  suit  perfect,  and  that  it  is  not  tne  duty 
of  the  defendant  to  give  notice  of  the  objection. 
The  costs  of  the  dav  must,  therefore,  be  allowed. 
Solicitors :  Mr.  Sitoerberg;  Messrs.  Butt  &  Oribble. 

0)  2  Ph.,  149.  (•)  2  a  A  M.,  491. 
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[1878    B.     286.] 

AdminUtraJtion  Decree — Powen  of  Management^-DUcretion  of  Truatee9 — InvettmenU-^ 

Control  by  Court, 

After  an  administration  decree  has  been  made  all  powers  of  management  of  the 
estate  which  may  be  vested  in  trustees  are  subject  to.  the  control  of  the  court ;  and 
the  judge  who  exercises  such  control  must  be  personally  satisfied  of  the  propriety  of 
the  course  proposed  to  be  adopted  by  the  trustees. 

Trustees  having  power  to  invest  certain  moneys  belonging  to  a  testator's  estate  at 
their  discretion,  and  having  also  power  to  continue  or  change  securities  from  time  to 
time  as  to  the  majority  should  seem  meet,  applied  to  the  court  in  a  suit  for  the  ad- 
ministration of  the  trust  estate  for  liberty  to  invest  the  moneys  in  and  to  convert 
securities  into  American  funds  or  railway  stocks.  Infants  were  interested  in  the 
trust  estate : 

Held^  that  if  the  trustees  had  the  discretion  they  claimed  (which  was  doubtful),  the 
court  ought  not,  in  a  case  where  infants  were  interested,  to  permit  them  to  exercise 
that  discretion  in  the  way  they  proposed. 

The  late  Lord  Westbur7,  by  his  will,  dated  the  13th  of 
January,  1866,  appointed  four  trustees  to  whom  he  devised 
7  Enq.  Rep.]  82 
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and  bequeathed  all  his  property  of  every  description  (except 
the  things  thereinafter  specifically  given)  upon  the  trusts 
thereinafter  mentioned.  The  testator  then  directed,  that  for 
the  period  of  five  years,  to  be  computed  from  the  day  of  his 
deatn,  there  should  be  paid  quarterly  certain  annuities  to  the 
persons  therein  mentioned,  oeing  various  members  of  his 
family ;  and  the  will  then  proceeded  as  follows : 

"All  the  residue  of  the  income  of  my  estate  shall  be  ac- 
cumulated and  invested  at  the  discretion  of  my  trustees  dur- 
ing such  five  years,  and  the  money  also  receivable  on  my 
policies  shall  be  invested  at  their  discretion.  My  trustees* 
shall  not  be  obliged  to  alter  any  investment,  or  to  convert 
perishable  into  permanent  securities,  but  may  continue  or 
change  securities  from  time  to  time  as  (sic)  the  majority  shall 
seem  meet. 

''At  the  end  of  five  years  a  full  account  and  valuation 
shall  be  made  of  my  estate,  and  the  following  sums  (with 
proportionate  abatements  if  necessary)  shall  be  paid  equally. ' ' 

Tne  testator  then  specified  large  sums  of  money,  which  in 
25]  some  *cases  were  directed  to  be  paid  to  certain  of  the 
aforesaid  annuitants,  and  in  other  cases  were  settled  for  the 
benefit  of  the  annuitants,  or  their  husbands  or  issue. 

Some  of  the  persons  interested  in  these  settled  legacies 
were  infants. 

The  testator  died  on  the  20th  of  July,  1873.  Shortly  after- 
wards the  present  suit  was  instituted  for  the  administration 
of  his  estate,  and  a  decree  was  made  therein  in  August,  1873. 

A  summons  was  taken  out  by  the  plaintiflfs  (^who  were  two 
of  the  trustees  of  the  will)  asking  that  they  might  be  at  lib- 
erty to  sell  certain  of  the  testator' s  investments,  and  to  in- 
vest the  proceeds  and  also  the  moneys  receivable  on  the 
testator's  policies  of  insurance  in  certain  specified  securities, 
comprising  United  States  federal  funded  £5  per  cents..  Uni- 
ted States,  Baltimore,  and  Ohio  Railway  6  per  cent,  bonds, 
&c.  This  summons  was  adjourned  into  court,  and  was  sup- 
ported by  the  afiidavits  of  the  plaintiffs  and  of  another  of 
the  trustees,  who  stated  that  they  were  desirous  of  exercising 
the  discretion  conferred  on  them  by  the  will  in  manner  pro- 
posed by  the  summons. 

It  appeared  that  the  testator  had  at  the  time  of  his  death 
considerable  sums  invested  in  similar,  though  not  precisely 
identical,  securities. 

Mr.  J^ry,  Q.C.,  and  Mn  Everitt^  for  the  plaintiff:  We 
submit  that  the  testator  has,  by  his  will,  conferred  on  the 
trustees  an  absolute  discretion  as  to  the  investments  to  be 
made,  and  that  this  discretion  is  not  taken  away  by  the  de- 
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cree  which  has  been  made,  bul  that  it  is  necessary  to  obtain 
the  leave  of  the  court  before  it  is  exercised.  That  leave  we 
now  ask. 

In  Wehh  v.  Earl  of  Shaftesbury  (*)  the  question  arose  as  to 
the  exercise  of  a  power  of  appointing  new  trustees  after  a 
decree  for  administration  had  been  made ;  and  Lord  Eldon 
distinctly  laid  it  down  that  the  court  did  not  prevent  the  ex- 
ercise of  discretion  by  the  person  in  whom  the  power  was 
vested,  but  only  took  care  that  the  discretion  should  be  duly 
exercised.  Again,  in  Cqfe  v.  Bent  ('),  Vice-Chancellor  Wig- 
ram  sa^s :  "  Where,  indeed,  the  court  has  assumed  the  execu- 
tion of  the  trusts,  it  would  be  highly  ^inconvenient,  if  [26 
not  impracticable,  that  the  trustees  should  afterwards  act 
independently  of  the  court.  The  court  does  not,  however, 
in  tne  absence  of  any  misconduct  in  the  trustees,  deprive 
them  of  the  exercise  of  their  discretion,  but  only  requires 
them  to  act  under  the  control  of  the  court."  In  Wiadow- 
son  V.  Duck  (*)  Lord  Eldon  lays  down  the  rule  in  these  terms : 
"The  principle  acted  upon  by  former  chancellors  is,  that 
after  a  decree  an  executor  cannot  deal  with  the  assets  for  the 
purpose  of  investment  without  the  leave  of  the  court."  In 
mllibourne  v.  Newport  (^)  the  trustees  had  power  at  their 
discretion  to  apply  any  part,  not  exceeding  one  moiety  of  the 
income  of  the  testator's. estates,  towards  the  maintenance  or 
education  or  otherwise  for  the  benefit  of  a  particular  person ; 
and  it  was  held  that  this  power  might  be  exercised,  notwith- 
standinff  an  administration  decree. 

[The  Master  of  the  Rolls  :  I  should  have  no  doubt  as 
to  a  case  such  as  that.  The  power  was  in  the  nature  of  a 
power  of  appohitment,  and  I  have  always  considered  that 
the  doctrine  of  Webb  v.  Lord  Shaftesbury  (*)  applied  only 
to  powers  of  management ;  and  the  power  of  investment  in 
the  will  now  before  me  appears  to  be  of  the  nature  of  a 
power  of  management] 

We  submit  that  it  is  more  than  that.  The  testator  does 
not  contemplate  the  division  of  his  estate  until  the  expiration 
of  five  years  from  his  death.  At  the  expiration  of  that  pe- 
riod large  sums  will  become  payable,  and  large  powers  are 
conferred  on  the  trustees  in  tlie  meantime,  with  the  view  of 
enabling  them  to  make  provision  for  the  demands  which  will 
then  be  made  on  the  estate. 

[The  Master  of  the  Rolls  :  Is  it  quite  clear  that  you 
have  the  discretion  you  claim  ?  The  testator  says,  the  trus- 
tees "may  continue  or  change  securities  from  time  to  time, 

0)  7  Vea.,  480.  (»)  2  Mcr.,  494,  499. 

(«)  3  Hare,  246,  249.  .  (*)  1  K.  A  J.,  602. 
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as  to  the  majority  majr  seem  meet ;"  these  words  would  be 
satisfied  if  the  discretion  were  confined  to  determining  the 
time  at  which  a  change  of  securities  is  to  be  made ;  there  are 
no  words  showing  that  if  a  change  is  made  the  trustees  may 
27]  invest  in  the  way  the  majority  of  them  *  think  fit ;  must 
not  then  the  mode  of  investment  "be  left  to  the  operation  of 
law  ?] 

We  submit  that  the  discretion  must  extend  not  only  to 
the  time  but  to  the  natiu'e  of  the  investment.  The  words 
''from  time  to  time"  provide  sufficiently  for  th6  time ;  the 
words  "as  to  the  majority  may  seem  meet"  provide  for  the 
manner  in  which  the  change  is  to  be  made.  At  all  events, 
the  policy  moneys  are  to  be  invested  ' '  at  the  discretion' '  of 
the  trustees;  and  those  words  cannot  be  limited  to  time 
merely  ;  they  must  mean  "  at  their  uncontrolled  discretion." 
rison,  and  Mr.  Rowcliffe^  for  other  parties. 

Sir  jR.  BaggoUay^  Q.C,  Mr.  SoviJigate^  Q.C.,  Mr.  F.  Ear- 

Sir  G.  Jessel,  M.R  :  I  am  not  satisfied  that  the  trustees 
have  the  power  they  claim.  It  is  not  necessary  for  me  at 
the  present  moment  to  say  more  than  that.  I  have  already 
indicated  in  the  course  of  the  argument  why  I  am  not  satis- 
fied on  that  point.  But  if  they  nave  the  power  they  claim, 
I  am  not  satisfied  that  I  ought  to  exercise  the  i)ower  (which 
I  undoubtedly  have)  of  controlling  their  exercise  of  dis- 
cretion in  the  way  which  they  desire,  namely,  by  acced- 
ing to  the  request  to  make  these  investments,  which  in  the 
eye  of  this  court  are  speculative.  I  do  not  say  they  are 
really  such,  for  that  I  know  nothing  about ;  but  they  are 
speculative  so  far  as  this  court  is  concerned ;  so  that  even  if 
I  thought  the  construction  of  the  will  other  than  I  do  think 
it,  I  should  not  grant  this  application.  However,  I  should 
like  to  say  this,  that  (if  I  rigntly  understand  tke  doctrines 
of  the  court)  as  long  as  an  estate  remains  to  be  administered 
in  this  court,  the  court  does  not  allow  a  purchase  to  be 
made,  or  a  mortgage,  or  any  other  instrument  to  be  made, 
unless  the  court  is  satisfied  of  its  safety.  There  is  a  reason 
for  that.  The  court  has  to  protect  the  property  for  all 
claimants,  and  even  where  the  trustees  have  an  undisputed 
power  to  make  a  purchase,  or  to  make  a  mortgage,  a  refer- 
ence is  made,  generally  to  chambers,  to  ascertain  the  pro- 
priety of  the  investment  which  is  intended  to  be  made,  that 
is  to  say,  its  propriety  in  all  respects.  In  no  case,  therefore, 
should  I  have  entertained  this  application  for  a  moment, 
28]  except  subject  *to  that  qualification ;  but  holding  the 
opinion  I  do,  that  it  is  not  a  proper  mode  of  investing  tlie 
money  of  infants  to  put  it  into  American  railway  stocks  and 
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securities,  there  is  no  occasion  for  me  to  send  the  matter  to 
chambers.  As  I  understand  the  practice,  I  am  bound  to 
exercise  my  personal  discretion  in  the  matter.  I  do  not 
mean  to  say  that  this  is  not  a  case  that  can  be  appealed, 
because  it  would  be  for  the  Court  of  Appeal  to  decide  whether 
the  discretion  is  personal  in  that  sense ;  but  I  do  under- 
stand .the  practice  of  the  court  to  be,  that  a  judge  does  ex- 
ercise a  personal  discretion,  that  is,  exercises  a  discretion 
according  to  his  own  judgment  as  to  the  safety  and  pro- 
priety oia proposed  investment.  Therefore  I  feel  bound  to 
add,  that  if  I  were  satisfied  by  the  argument — which  I  am 
not — ^that  the  trustees  have  this  power,  I  should  have  de- 
clined absolutely  to  sanction  the  proposed  investment. 

Solicitors :  Messrs.  Harrison^  Beal^  <6  Harrisons  ;  Messrs. 
Oregory^  Rowcliffes^  <ft  RawU. 


[Law  Reports,  17  Equity  Oasee,  29.] 
V.-C.  M.,  Not.  6, 10, 11,  1878. 

♦EAGGETT  V.   FlISTDLATEB.  [29 

[1871     R.     146.] 

Trade  Lahd—"  UTouri^hwg  Stoui,"* 

An  injanctioii  to  restrain  the  use  by  the  defendants  upon  their  trade  label  of  the 
term  "  Nourishing  Stout,"  which  the  plaintiff  had  previously  used,  refused,  on  tiie 
ground  that  "  Nourishing^  was  a  mere  English  word  denoting  quality. 

The  bill  in  this  case,  which  was  filed  in  November,  1871, 
stated  that  in  the  year  1855  the  plaintiff  purchased  from 
Messrs.  Blockey  their  business  as  brewers  and  vendors  of 
stout.  That  the  plaintiff  devoted  himself  to  the  study  of 
improving  and  brmging  such  stout  to  perfection,  and  ren- 
dering the  same  a  wholesome  and  nourishing  beverage. 
That  the  manufacture  of  the  stout  was  based  upon  a  par- 
ticular method  or  process,  whereby  the  earthy  phosphates, 
or  nutritive  salts  oi  the  malt,  which  afford  mineral  nourish- 
ment to  the  bones  and  nerves  of  the  body,  were  more  fully 
and  completely  extracted  and  developed  than  was  ordinarily 
the  case,  and  the  stout  rendered  by  such  means  easier 
of  digestion  and  more  nourishing  than  other  stout  not 
manufactured  by  such  process ;  and  before  the  year  1860 
the  stout  so  manufactured  and  sold  by  the  plaintiff  had 
acquired  considerable  celebrity  and  was  known  to  the  pub- 
lic as  "Nourishing  Stout."  That  samples  of  the  stout  were 
analyzed  by  Dr.  Hassall  in  the  year  1860,  and  approved  of 
by  him,  and  the  plaintiff  thereupon  adopted  and  registered 
a  trade  label,  under  which  the  stout  was  always  sold,  such 
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label  having  the  words  ' '  Nourishing  London  Stout' '  round 
the  circumference,  and  in  the  center  the  words*'  Raggett,  late 
Blockej.  Analyzed  and  reported  on  by  Dr.  Hassall.  '  That 
tiie  plaintiff  had  appointed  agents  for  the  sale  of  this  stout  in 
various  towns,  including  Brighton,  and  there  had  been  an  ex- 
tensive sale  of  it.  That  the  defendants  carried  on  the  busi- 
ness of  wine,  spirit  and  stout  and  ale  merchants  in  London, 
and  also  at  Brighton,  under  the  style  of  Findlater,  Mackie,  & 
Co. ,  and  in  the  month  of  September,  1872,  the  defendants,  in 
30]  order  to  mislead  their  customers  *ahd  the  public,  and  to 
induce  them  to  believe  that  when  purchasing  stout  from  them 
they  were  purchasing  the  ''Nourishing  Stout"  so  manufac- 
tured and  sold  by  tlie  plaintiff,  began  to  issue  circulars  hold- 
ing themselves  out  as  vendors  of  "  Nourishing  Stout,"  and 
about  the  same  time  they  adopted  and  attached  to  the  bottles 
and  other  vessels  containing  the  stout  sold  and  supplied  by 
them,  labels  having  the  words  "Nourishing  Stoat,  bottled 
by  Findlater,  Mackie,  &  Co.,  16  Prince  Albert  Street,  Brigh- 
ton," printed  in  letters  similar  to  those  in  the  plaintiff's  trade- 
mark, such  labels  being  designedly  intended  to  be  imitations 
of  the  plaintiff's  trade-mark,  or  only  colorably  differing 
therefrom. 

The  bill  prayed  an  injunction  to  restrain  the  defendants 
from  attaching  to  any  bottles,  casks,  or  other  vessels  con- 
taining stout,  not  being  the  "Nourishing  Stout"  sold  by 
the  plaintiff,  any  of  such  imitation  labels,  or  any  labels  with 
the  plaintiff's  trade-mark,  or  any  mark  in  imitation  thereof 
or  onlj^  colorably  differing  therefrom,  or  with  the  words 
"Nourishing  Stout"  impressed  thereon. 

In  December,  1871,  an  injunction  was  applied  for,  but  the 
motion  was  ordered  to  stand  to  the  hearing. 

The  bill  was  then  amended,  and  the  passage  having  refer- 
ence to  the  particular  method  of  brewing  the  stout  ^as 
struck  out,  and  the  plaintiff  then  stated  that  the  improve- 
ment in  the  quality  of  the  beer,  and  its  peculiarly  nourish- 
ing properties,  were  caused  by  the  addition  of  certain 
ingredients  (which  were  not  disclosed)  added  to  the  barrels 
after  they  had  been  delivered  into  his  stores  by  the  brewei-s, 
Messrs.  Truman,  llanbury,  &  Co.,  and  that  such  process 
had  been  adopted  by  him  since  the  month  of  March,  1871. 

The  defendants,  by  their  answer,  denied  that  the  labels 
used  by  them  in  the  sale  of  their  stout  had  any  resemblance 
to  those  used  by  the  plaintiff,  and  they  denied  that  such 
labels  were  adopted  with  a  view  to  induce  the  public  to  be- 
lieve that  the  stout  sold  by  them  was  the  same  as  the  plain- 
tiff's.    That,  on  the  contrary,  the  label  was  of  an  oval  snape, 


Vol.  XVII.]  EQUiry  cases.  655 

V.-C.  M.  Raggett  t.  Findlater.  1873 

instead  of  being  round  like  the  plaintiff  s  ;  and  that  although 
the  words  *' Nourishing  Stout"  were  printed  round  the  cir- 
cumference, the  center  was  filled  uj)  by  the  words  ' '  Bottled 
by  Findlater,  Mackie,  &  Co."  That  in  fact  this  label  was  sim- 
ilar to  the  label  they  had  for  a  long  time  used  for  *their  [31 
dinner  ale,  the  only  difference  being  the  substitution  of 
' '  Nourishing  Stout' '  for ' '  Dinner  -Ale. ' '  That  the  said  stout 
was  purchased  from  Messrs.  Truman,  Hanbury,  &  Co. ,  and 
was  bottled  by  these  defendants  as  stated  on  the  label.  That 
the  word  '*  Nourishinff"  was  merely  a  term  used  to  denote  a 
particular  stout,  which  was  always  considered  by  the  trade 
and  by  the  public  as  of  a  nourishing  quality.  That  the  word 
"Nourishing,"  as  applied  to  stout,  had  often  been  used  by 
other  vendors  of  stout,  and  that  they  had  as  much  right  as 
the  plaintiff  to  sell  stout  under  that  denomination. 

A  great  many  witnesses  had  given  evidence  on  both  sides, 
and  among  others  several  medical  gentlemen.  Those  on  be- 
half of  tlie  plaintiff  stated  that  they  had  tasted  the  stout 
supplied  to  tne  plaintiff  by  the  brewers,  and  the  same  stout 
after  it  had  received  the  addition  of  the  ingredients  used  by 
him ;  and  tl^at  they  found  the  stout  after  such  addition  to 
be  different  in  flavor,  and  to  be  of  a  more  nourishing  quality 
and  better  adapted  to  the  purposes  of  digestion. 

On  the  other  hand,  the  witnesses  for  the  defence  denied 
that  there  was  any  difference  in  quality  between  the  stout 
sold  by  the  plaintiff  as  "Nourishing  Stout"  and  the  stout 
supplied  by  Sf  essrs.  Truman,  Hanbury,  &  Co. ;  and  one  wit- 
ness in  particular,  Mr.  Rogers,  a  surgeon,  stated  that  he  had 
analyzed  the  plaintiff's  stout  and  the  stout  supplied  by 
Messrs.  Truman  &  Co.,  and  had  found  them  in  all  respects 
identical. 

Mr.  Cotton^  Q.C.,  and  Mr.  Woodhouse^  for  the  plaintiff: 
The  words   "Nourishing  Stout"   have  been  used  by  the 

Slaintiff  as  a  trade-mark  for  many  years,  and  the  beer  sold 
y  him  has  acquired  a  reputation  under  that  title ;  he  has, 
therefore,  a  riffnt  to  the  profit  which  may  be  derived  from 
that  trade-mam.  The  plaintiff  alleges  that  the  particular 
quality  of  stout  manufactured  by  him  is  of  a  more  nourish- 
ing character  than  other  stout,  and  of  this  fact  there  is  ample 
evidence  given  by  the  medical  men  who  have  tasted  it ;  but 
whether  this  is  tne  case  or  not,  he  is  still  entitled  to  prevent 
other  dealers  in  stout  from  using  his  trade-mark. 

Many  cases  of  a  similar  nature  have  already  been  decided 
tending  *to  prove  the  equity  of  the  plaintiff.  In  McAn-  [32 
drew  V.  Basseit  Q)  the  plaintiff  established  a  right  to  the 

0)  4  D.  J.  <fe  S.,  880. 
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use  of  the  word  '^Anatolia,"  as  applied  to  liquorice.  That 
term  was  in  fact  derived  from  tne  district  from  which 
the  liquorice  was  exported,  and  all  liquorice  coming  from 
Anatolia  was  known  m  the  market  under  that  title ;  it  was 
the  description  of  the  article ;  but  as  the  plaintiff  was  the 
first  person  who  sold  it  stamped  with  the  word,  he  was  held 
to  be  entitled  to  the  sole  use  of  it  as  a  trade-mark. 

Tlie  Glenfield  Starch  case,  Wotherspoon  v.  Currie  (*),  is 
another  of  the  same  description,  in  which  your  honor's  de- 
cision was  affirmed  by  the  House  of  Lords.  There,  the  term 
"Glenfield"  was  derived  from  the  place  in  which  the  starch 
was  first  made,  and  the  defendant  was  restrained  from  using 
that  name  although  he  lived  in  the  same  village,  and  his 
starch  was  as  much  Glenfield  starch  as  the  plaintiff  s.  In 
Ford  V.  Foster  (")  the  plaintiff  was  held  to  be  entitled  to 
the  use  of  the  word  "Eureka"  as  applied  to  shirts,  because 
he  first  used  it,  notwithstanding  that  shirts  of  a  particular 
make  were  well  known  and  sold  in  the  trade  by  all  shirt- 
makers  under  that  description.  A  similar  decision  was 
arrived  at  in  Broadhurst  v.  Barlow^  (before  Vice-Chancellor 
Wickens,  November  21, 1872),  Seixo  v.  Pro^ezende  ("),  Knott 
V.  Morgan  (*),  Oocks  v.  Chandler  (*),  and  Braham  v.  Bus- 
tard Q. 

In  Jbawson  v.  Bank  of  London  (^)  the  plaintiff  failed  on  a 
technical  ground,  but  in  Lee  v.  Haiey  (*),  affirmed  on  appeal 
from  this  court,  the  defendant  was  restrained  from  using  the 
term  "Guinea  Coal  Company,"  on  the  ground  that  it  was 
calculated  to  mislead  persons  into  the  belief  that  his  busi- 
ness was  that  of  the  plaintiffs.  Here  we  say  that  the  public 
are  misled  into  the  belief  that  when  they  are  purchasing  the 
stout  sold  by  the  defendants  they  are  buying  the  plaintiff's 
stout,  because  the  distinguishing  name  is  "iNourishingStout." 

Then,  on  the  question  of  the  label  used  by  the  defendants 
there  is  so  close  a  resemblance  that  any  person  might  be  misled. 
33]  *Mr.  Olasse^  Q.C.,  and  Mr.  P.  A.  Lewin^  for  the  de- 
fendants, were  not  called  upon. 

Sir  R.  Malins,  V.C.  :  This  is  a  bill  filed  by  the  plaintiff, 
George  Raggett,  who  is  a  dealer  in  stout  and  other  articles, 
to  restrain  the  use  of  that  which  he  calls  his  trade- 
mark. The  case  involves  considerations  of  verj'-  considerable 
public  importance,  because  it  is  of  the  highest  impor- 
tance that,  on  the  one  hand,  every  protection  shoula  be 

(')  Law  Rep..  6  H.  L.,  508.  (*)  Law  Rep.,  11  Eq.,  446. 

(«)  Ibid.,  7  Ch.,  611.  («)  1  H.  A  M.,  447. 

(«)  Ibid,  1  Ch..  192.  (')  18  C.  B.,  84. 

(*)  2  Keen,  213.  («)  Law  Rep.,  6  Ch.,  155. 
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given  to  trade-marks  when  fairly  and  properly  used,  and 
when  used  within  just  limits,  and,  on  the  other  hand,  it  is 
of  equal  importance  that,  by  the  use  of  a  particular  word  or 
anything  which  may  be  called  a  trade-mark,  the  right 
should  not  be  unduly  extended  so  as  to  infringe  on  the  right 
of  traders  to  call  their  articles  by  a  quality  they  possess,  or 
to  give  an  undue  protection  to  any  jnan  wno  happens  to  use 
a  particular  word.  It  appears  that  Mr.  Raggett,  about  thir- 
teen or  fourteen  years  ago,  bought  a  business  of  a  person 
named  Blockey.  It  is  not  in  dispute  that  Raggett  is  entitled 
to  all  the  rights  which  Blockey  had.  BlocKey  became  a 
considerable  seller  of  stout,  and  he  adopted,  and  Raggett 
has  continued,  or  at  all  events  Raggett  now  adopts,  a  circu- 
lar label  or  trade-mark  of  this  description,  "Nourishing 
London  Stout"  That  must  be  read  separately,  "Nourish- 
ing" at  the  top,  "  London  Stout"  at  the  bottom.  Then,  in 
the  centre  of  the  circular,  there  is  this:  "Raggett,  late 
Blockey.  Analyzed  and  reported  on  by  Dr.  Hassall.  Trade 
Label  B.  21  Buke  Street,  St.  James'. '"^  That  is  the  trade- 
mark. 

So  matters  went  on.  Raggett  continued  to  sell  his  stout 
as  "Nourishing  Stout"  untu  about  the  year  1870,  when  he 
found  that  the  defendants  and  some  other  persons  were  selling 
stout  under  the  name  of  "Nourishing  Stout."  The  plaintiff 
remonstrated  with  the  defendants,  and  they  set  up  that  they 
were  entitled  to  use  the  word  "Nourishing"  as  part  of  the 
description  of  their  stout.  The  first  question,  and  a  material 
question,  is,  what  is  the  trade-mark  oi  the  plaintiff,  if  he  has  a 
trade-mark  at  all )  His  case  has  been  argued  in  this  way :  that 
the  word  "Nourishing"  is  his  trade-mark — "Nourishing" 
London  Stout.  But  I  must  take  the  whole  label  as  being 
his  trade-mark ;  and  it  is  only  justice  to  *these  defen-  [34 
dants  to  say  that  if,  as  the  plaintiff  contends,  it  was  their 
object  fraudulently  to  imitate  his  trade-mark,  I  have  never 
seen  a  case  in  which  there  was  so  singular  a.failure  in  imi- 
tation, or  in  which  I  should  have  more  readily  come  to  the 
conclusion  that  it  could  not  have  been  their  intention  to 
imitate  or  deceive.  Here  are  the  two  labels.  First  of  all, 
the  size  is  totally  different ;  secondly,  one  is  circular  and 
the  other  is  oval.  The  plaintiff  has  all  this  written  descrip- 
tion of  his  own  name:  "Raggett,  late  Blockey.  Analyzed 
and  reported  on  by  Dr.  Hassall."  What  do  the  defendants 
do  ?  Surely,  if  their  object  had  been  fraudulent,  and  that 
which  the  plaintiff  attributes  to  them,  namely,  a  desire  to 
possess  themselves  of  the  plaintiff's  trade  by  palmine  off  on 
the  public  their  stout  as  the  plaintiff's  stout,  they  could  have 
7  Eng.  Rep.]  83 
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had  something  more  resembling  his  trade-mark  than  this. 
Suppose  I  take  the  trade-mark  to  be  "  Nourishing  London  j 

Stout,"  which  I  cannot  do,  for  I  must  take  the  whole;  the  i 

defendants  had  already  possessed  a  label  for  ale,  the  descrip- 
tion of  which  is  ''  Superior  Dinner  Ale,"  they  desired,  at  the  ^ 
end  of  the  year  1870,  to  alter  their  label,  or  to  have  a  known 
label  with  regard  to  stout.  It  has  been  said  by  the  plain- 
tiff s  counsel,  * '  Why,  of  all  words,  did  they  adopt  the  word 
'Nourishing'?"  But  in  all  other  respects  they. have  de- 
parted from  his  mark,  because  they  simply  put  "Nourish- 
ing Stotft,"  and  ''Bottled  by  Findlater,  Mackie,  &  Co.,  16, 
Prince  Albert  Street,  Brighton."  That  is  the  whole  trade- 
mark. In  all  these  cases  of  trade-marks  there  is  generallv 
such  an  imitation  of  the  trade-mark,  be  it  a  label,  or  a  word, 
or  anything  else,  as  to  deceive  the  public. 

The  cases  are  very  numerous,  and  they  have  been  cited  at 
very  great  length ;  many  have  occurred,  and  I  have  had  a 

great  many  myself  since  I  have  sat  in  this  chair,  and  there 
as  been  in  almost  every  case  a  studious  imitation,  or  some- 
thing on  the  part  of  the  defendant  who  is  sought  to  be 
restrained  which  shows  that  his  object  has  been  to  mislead 
the  public,  and  induce  them  to  believe  thev  were  buying  the 

Slain  tiff  s  goods  when  the^  were  buying  those  of  the  def en- 
ant.  I  repeat,  that  if  this  were  the  object  of  these  defen- 
dants, thej  have  signally  failed  in  imitating  the  trade-mark 
of  the  plamtiflf.  If  I  take  the  plaintiffs  trade-mark  as  that 
35]  round  label,  this  of  the  defendant  is  so  dissimilar  *that 
one  cannot  be  mistaken  for  the  other.  It  is  in  evidence,  and 
plainly  jwroved,  that  persons  who  attach  importance  to  this 
"Nourishing  Stout"  know  it  as  Raggett's  or  Blockey's,  or, 
at  all  events,  as  that  which  was  analyzed  by  Dr.  Hassall. 
There  is  no  approach  to  that  in  the  defendant's  label.  There- 
fore, if  I  take  the  two  labels  together,  I  cannot  impute 
fraudulent  intent  to  these  defendants  to  imitate  the  label  of 
the  plaintiff. 

However,  the  case  has  been  areued  on  much  higher  grounds 
than  these,  because  the  plaintiff  does  not  stop  short  of  claim- 
ing an  exclusive  property  in  the  word  ''Nourishing."  I 
have  pressed  the  learned  counsel  with  the  difficulties 
that  weighed  on  my  mind  as  to  whether  it  is  possible  for  a 
person  using  an  English  adiective  describing  tne  quality  of 
the  material  he  sells,  to  make  that  a  trade-mark.  In  this 
case  it  is  the  word  "Nourishing,"  which  is  in  common  use 
and  thoroughly  understood  by  all  Her  Majesty's  subjects — 
"Nourishing  Stout."  Upon  principle,  ought  this  to  be  a 
trade-mark  'i    What  is  the  quality  qt  stout  i    I  suppose,  if 
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any  one  was  called  upon  to  describe  the  most  distinguishinc 
quality  stout  possesses  in  the  opinion  of  the  world,  it  would 
be  that  it  is  a  nourishing  beverage. 

Now,  it  is  undoubtedly  settled,  and  I  think  most  reason- 
ably settled,  by  the  rules  of  this  court,  that  a  man  with 
reference  to  his  production,  whether  it  be  au/article  manu- 
factured bv  him,  or  an  article  improved  by  him,  or  an  article 
he  buys  of  other  people,  is  at  liberty  to  adopt  a  trade-mark 
which  shall  distinguish  it  from  the  articles  of  all  other 
people,  which  will  oecome  a  mark  of  his  own ;  and  if  it  be 
Bumcient  to  distinguish  it,  then  he  has  a  right  to  restrain  all 
other  persons  from  using  that  mark.  The  case  has  been 
very  carefully  and  elaborately  argued ;  and  although  I  have 
only  heard  one  side,  it  has  occupied  two  days  and  a  half. 
There  is  a  great  mass  of  evidence^  which  has  been  all  gone 
into,  although  the  creat  bulk  of  it  is  utterly  useless.  The 
cases  which  have  been  referred  to  go  to  this :  If  a  man 
adopts  a  particular  mark,  he  has  a  right  to  restrain  all  other 

Eersons  from  using  that  mark.  But  upon  principle  can  it 
e  said  that  if  a  man  uses  a  word  with  regard  to  an  article 
he  sells  (he  not  brewing  the  beer,  but  being  the  mere  retailer 
of  it,  and  selling  it  in  certain  quantities),  he  can  call  it  his 
*' Nourishing  London  Stout?" 

*If  I  am  right  in  saying  that  the  particular  quality  of  [36 
the  stout  is  this  nourishing  quality,  must  not  every  man  be  at 
liberty  to  describe  his  stout,  whether  brewed  by  himself  or 
brewed  by  another  and  sold  by  him,  as  being  a  nourishing 
beverage  ?  Why  are  not  Messrs.  Pindlater  &  Co.  at  liberty 
to  say  theirs  is  a  nourishing  stout  as  well  as  the  plaintiffs. 
Upon  principle  it  appears  to  me  there  must  be  something  to 
go  beyond  a  mere  English  adjective  describing  the  quality 
of  the  material.  If  vou  use  a  foreign  word,  or  a  word  in  a 
dead  language  not  known  to  people  in  general,  that  word 
itself,  because  it  is  not  understood,  may  very  reasonably  be- 
come a  trade-mark.  Therefore  it  was  that,  in  the  case  of 
Mc Andrew  v.  Bassett  (*),  the  word  '' Anatolia"  was  held  to 
be  a  good  trade-mark,  although  ''Anatolia"  describes  a  dis- 
trict of  Asia  Minor ;  but  that  was  so  utterly  unknown  to  the 
great  bulk  of  the  community  that  it  was  not  unreasonable 
to  say  that  those  who  first  used  the  word  "Anatolia"  and 
made  it  a  trade-mark  thereby  acquired  the  exclusive  right 
to  use  it  A  passage  in  Lord  Westbury's  judgment  in  (Sat 
case  has  been  dwelt  upon,  in  which  he  says  (') :  ''  It  is  urged 
on  behalf  of  the  defendants  this  word  Anatolia  is  a  general 
expression ;  is,  in  point  of  fact,  the  geographical  desigR^,-^ 

(»)  4  D.  J.  «k  S.,  880.  *   («)  4  D.  J.  A  S.,  886, 
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tion  of  a  whole  tract  of  country  wherein  liquorice  root  is 
largelv  grown,  and  is  therefore  a  word  common  to  all,  and 
in  It  there  can  be  no  property.  That  argument  is  merely  a 
repetition  of  the  fallacy  which  I  have  frequently  had  occa- 
sion to  expose.  Property  in  the  word  for  all  purposes  can- 
not exist ;  but  property  in  that  word,  as  applied  by  way  of 
stamp  upon  a  particular  vendible  article,  as  a  sticK  of 
liquorice,  does  exist  the  moment  the  article  goes  into  the 
market  so  stamped,  and  there  obtains  acceptance  and  repu- 
tation whereby  the  stamp  gets  currency  as  an  indication  of 
superior  quality,  or  of  some  other  circumstance  which  ren- 
ders the  article  so  stamped  acceptable  to  the  public."  That 
has  been  read  as  applying  to  any  word  wnatever ;  but  I 
understand  Lord  Westbury  as  applying  those  observations 
to  the  word  before  him,  and  I  find  nothing  in  his  judgment 
in  that  case,  or  in  what  has  fallen  from  him,  or  any  other 
judge  in  any  other  ease,  that  would  warrant  the  principle 
that  a  mere  description  of  the  quality  of  the  article  by  an 
37]  *English  word  can  become  a  trade-mark.  That  case  was 
mainly  relied  on  for  this  purpose :  There  the  word  was  a 
foreign,  unknown  word,  "Anatolia,"  but  if  the  word 
selected  had  been  an  English  word  describing  its  quality,  I 
am  clear  that  those  observations  would  have  been  as  adverse 
to  the  plaintiff  s  case  as  in  the  case  of  this  foreign  word  they 
were  favorable. 

The  next  case  is  that  of  Wother spoon  v.  Owrrie  ('V  the  Glen- 
field  Starch  case.  Now  why  was  the  word  "Glenfield"  a 
good  trade-mark  \  Glenfield,  if  it  was  a  known  place,  was  a 
very  insignificant  one,  although  if  it  had  been  a  known 
place  it  might,  under  certain  circumstances,  have  become  a 
good  trade-mark ;  but,  in  fact,  ''Glenfield"  was  an  unknown 
word.  Nobody  reading  ' '  Glenfield ' '  knew  whether  it  meant 
the  name  of  tne  maker  of  the  starch,  or,  in  fact,  what  it 
meant.  It  turned  out  the  original  manufacturers  had  made 
their  starch  at  a  small  place  some  few  miles  from  Glasgow 
called  Glenfield.  It  had  acg[uired  the  name,  and  was  a  source 
of  great  profit  to  the  plaintiffs.  Then  the  defendant,  for  the 
purpose  of  giving  a  color  to  his  proceedings,  went  to  the  same 
place  as  that  at  which  the  plaintiffs  had  originally  manufac- 
tured their  starch — the  place  called  Glenfield — wnich  had  no 
definite  known  situation,  and  could  not  be  found  in  the  di- 
rectory ;  and  in  order  to  make  it  appear  that  his  starch  was 
the  plaintiffs',  made  the  word  Glenfield  prominent  on  his 
labels  instead  of  his  own  name.  That  therefore,  again,  was  the 
trade-mj^rk.     It  might  have  been  a  name,  or  anything  else, 

0)  Law  Rep.,  5  H.  L.,  608, 
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but  whether  it  was  tho  otiB  or  the  other,  it  was  utterly  un- 
known to  the  public,  but  it  became  a  good  trade-mark.  I 
originally  restrained  tlie  defendant  from  using  it,  and  my 
decision  was  afterwards  affirmed  by  the  House  of  Lords. 

The  next  case  relied  on  was  Ford  v.  Foster  (*},  with  regard  to 
the  Eureka  shirts.  There,  again,  the  same  prmciple  applied. 
The  trade-mark  in  that  case  was  the  word  ' 'Eureka. ' '  1  need 
not  say  that  that  word  is  one  which  ninety-nine  out  of  every 
hundred  of  Her  Majesty's  subjects  would  be  wholly  unac- 
quainted with.  Whether  it  was  the  name  of  a  person  or  a 
place  would  to  the  public  in  general  be  perfectly  unintelli- 
gible. The  trade-mark  of  the  plaintiff  had  been  the  word 
' '  Eureka. ' '  Sometimes  he  had  *called  his  shirts  ' '  Ford' s  [38 
Eureka  Shirts,"  and  sometimes  *' Eureka  Shirts,"  without 
Ford.  The  defendants  called  theirs ' '  Foster' s  Eureka  Shirts, ' ' 
but  they  used  the  word  under  circumstances  which  did  not 
satisfy  V  ice-Chancellor  Bacon,  but  which  did  satisfy  the  Court 
of  Appeal,  that  it  had  been  fraudulently  used  bv  the  defen- 
dants ;  and  therefore,  being  a  fanciful  name,  the  Court  of 
Appeal  considered  that  the  plaintiff  was  entitled  to  the  use 
of^the  word,  although  he  had  made  false  and  fraudulent 
representations  that  he  had  a  patent.  That  question  does 
not  arise  here,  and  I  need  say  no  more  upon  it. 

The  next  case  referred  to  was  that  of  Broadhurst  v.  Bar- 
low^ before  Vice-Chancellor  Wickens  in  the  year  1872.  In 
that  case  the  article  was  longcloth  manufactured  for  the 
Turkish  market,  and  the  trade-mark  was  the  words  *' Ex- 
actly twelve  yards"  in  the  Turkish,  Armenian,  and  modem 
Greek  languages ;  as  it  went  to  the  Turkish  market  it  is  pos- 
sible that  some  persons  would  understand  all  the  three  lan- 
guages, but  although  the  Turks  would  understand  the  Turkish 
language,  possibly  the  Armenians  would  not,  and  possibly  , 
the  Turks  would  not  understand  the  Armenian  language, 
and  probably  neither  would  understand  the  modern  Greek 
language.  The  trade-mark  there  consisted  of  the  particular 
order  in  which  those  foreign  words  were  used.  Vice-Chan- 
cellor Wickens  thought  (and  I  am  very  much  disposed  to 
agree  with  him)  that  they  did  amount  to  a  sufficient  trade- 
mark. If  the  plaintiffs  had  used  the  words  "Exactly  twelve 
yards ' '  in  the  English  language,  nobody  would  have  said 
that  any  other  manufacturer  could  not  have  done  the  same ; 
or  that  if  one  English  manufacturer  of  ribbon  had  put  on 
the  roller  "Exactly  twelve  yards,"  another  manufacturer 
might  not  make  his  ribbon,  and  put  it  on  a  roller,  and  say 
"  Exactly  twelve  yards."     It  would  be  trade-mark  running 

O  Law  Rep.,  7  Ch.,  611. 


662  EQUITY  CASES.  [L.  R. 

1873  Raggett  v.  Findlater.  V.-C.  M. 

mad  to  sav  that  such  a  thine  as  that  could  be.  Therefore 
the  fact  or  its  being  put  in  three  languages,  all  foreign  lan- 
guages, constituted  the  trade-mark  in  that  case. 

The  next  case  was  Seioco  v.  ProvezendeC)^  which  was  with 
regard  to  Baron  Seixo'  s  port  wine.  That  was  a  very  remark- 
able case,  because  Seixo  was  a  district  in  Portugal  from 
which  the  baron — the  plaintiff-derived  his  title.  Therefore 
39]  it  was  at  once  a  name  *and  a  district.  In  that  case  the 
defendants  also  had  a  vineyard,  or  some  vineyards,  in  the 
Seixo  district.  But  Seixo  was  a  name,  and  the  plaintiff  was 
therefore  entitled  to  use  his  own  name,  Seixo ;  although  it  is 
difficult  to  say  if  it  had  not  been  for  particular  circumstances 
that  he  would  have  been  entitled  to  prevent  the  defendants 
from  calling  their  wine  "Seixo,"  because  their  wine  did 
come  from  the  district  of  Seixo.  The  plaintiff,  however,  was 
an  individual  bearing  the  name,  and  it  was  also  the  district 
from  which  he  took  his  title ;  and  there  was  do  reason  at  all  • 
why  the  defendant  should  be  allowed  to  use  precisely  the 
same  name.  Lord  Cranworth  laid  down  very  distinctly  the 
rule  of  the  court  in  a  manner  which  nobody  could  find  fault 
with,  and  in  language  which  I  have  myself  frequently  fol- 
low^, namely,  tnat  no  man  is  by  the  use  of  a  word,  a  name, 
a  device,  or  mark  to  deceive  the  public,  and  lead  them  to 
believe  they  are  buying  the  articles  of  one  man,  while  in 
truth  they  are  buying  the  articles  of  another. 

The  next  case  relied  upon  was  that  of  Cocks  v.  Chandler  ('), 
the  '*  Reading  Sauce"  case.  "  Reading  Sauce"  is  an  article 
bf  general  use,  and  has  become  so  much  so  that  no  person 
can  restrain  another  from  calling  a  sauce  made  at  Reading 
"Reading  Sauce."  But  the  defendant  thought  proj)er  to 
call  his  sauce  the  "Original  Reading  Sauce."  That  was  a 
representation  to  the  public,  as  the  master  of  the  rolls  put  it, 
that  he  was  the  original  vendor,  and  was  in  possession  of  the 
original  receipt,  or  had  some  particular  claim  to  the  words 
"  Reading  Sauce"  which  others  had  not.  That  was  not  true. 
He  was  not  the  original  vendor,  nor  did  he  represent  the  ori- 
ginal inventor;  ana,  therefore,  he  was  restrained  from  the 
use  of  the  word  "original,"  because  that  part,  and  that  part 
only,  of  his  representation  was  untrue,  and,  consequently, 
fraudulent. 

Nothing  turned  upon  the  next  case  of  Lawson  v.  Barik  of 
London  Q,  because  it  went  off  upon  an  informality  in  the 
declaration.  That  was  a  case  where  a  man  claimed  that  he 
had  used  the  words  "Bank  of  London."  No  doubt  if  he 
had  called  his  place  of  business  the  "Bank  of  London"  it 

(>)  Law  Rep.,  1  Ch.,  192.  (»)  Law  Rep.,  11  Eq.,  446.  («)  18  C.  B.,  84. 
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was  a  matter  of  public  inconvenience  that  another  bank 
should  be  called  by  the  same  name ;  and  ^having  once  [40 
adopted  that  name,  he  might  have  applied  to  restrain  the  de- 
fendants from  using  the  sam^  name,  just  as  a  newspaper 
proprietor  who  adopts  a  particular  title  might  seek  to  restrain 
other  people  from  using  the  same  title.  I  have  had  one  or 
two  cases  of  that  kind,  one  a  country  newspaper  in  Buck- 
inghamshire, where  one  paper  having  been  established  some 
years,  the  defendant  set  up  a  newspaper  and  called  it  by  the 
same  name,  which  was  restrained ;  and  I  believe  the  order  I 
made  has  been  acquiesced  in,  and  is  now  in  force. 

The  next  case  which  was  relied  upon  was  the  case  before 
me,  and  afterwards  before  the  Court  of  Appeal,  of  Lee  v. 
Haley ^{^)  the  Guinea  Coal  Company  case.  The  principle  I 
am  acting  upon  in  this  case  I  acted  upon  there.  In  that  case 
tlie  trade-mark  was  the  "Guinea  Coal  Company,"  that  is 
the  description  of  the  quality  of  the  coal,  because  the  ''Gui- 
nea Coal  Company"  meant  a  coal  company  which  sold  coals 
at  a  guinea  a  ton.  My  judgment,  and  the  judgment  of  Lord 
Justice  Giffard,  who  affirmed  me,  go  upon  the  same  princi- 
ple, that  the  defendant  Haley  was  entitled  to  sell  his  coals 
as  the  "Guinea  Coal  Company,"  because  he  did  sell  coal  at 
a  guinea  a  ton ;  but  nothme  would  satisfy  him  but  going  to 
Pall  Mall,  where  the  plaintin  carried  on  business,  and  calling 
himself  the  "Guinea  Coal  Company,  Pall  Mall."  That  was 
calculated  to  deceive,  and  there  was  some  evidence  that  it 
did  deceive  customers  who  were  going  to  purchase  coals  from 
the  plaintiff.  That  was  done,  as  I  considered,  for  the  pur- 
pose of  deceiving  the  public,  and  I  see  Lord  Justice  Ginard 
expresses  in  the  strongest  terms  that  it  was  done  deliberately 
for  the  purpose  of  depriving  the  plaintiff' s  company  of  their 
just  rights. 

Knott  V.  Morgan  (*)  is  a  case  of  an  exactly  similar  kind, 
about  the  omnibus  company,  where  one  omnibus  company 
having  adopted  a  particular  title,  another  omnibus  company 
were  not  permitted  to  adopt  the  same  title,  it  being  a  name 
of  trade  which  they  are  entitled  to  restrain  anybody  else 
from  using. 

There  was  also  lately  before  me,  and  before  the  Court  of 
Appeal,  who  affirmed  my  decision,  the  Annatto  case  (FvM- 
wood  V.  Fullwood),  In  that  case  the  uncle,  the  plaintiff,  had 
got  the  original  *business.  The  nephew,  the  derendant,  ("41 
set  up  the  same  business,  and  used  a  label  so  like  his  uncle's 
that  1  had  great  difficulty  in  saying  even  on  the  label  itself 
that  there  was  not  a  case  for  interference.     Upon  the  whole, 

0  Law  Rep.,  5  Ch..  166.  (»)  2  Keen,  218. 
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I  am  inclined  to  think  the  court  would  not  have  inter- 
fered upon  the  label  alone,  as  his  name  was  PuUwood,  and 
he  did  make  annatto,  as  long  as  he  remained  at  a  distance. 
At  all  events,  the  uncle  did  not  ask  for  the  interference  of 
the  court  on  that  ground;  but  nothing  would  do  but  that, 
like  the  defendant  in  the  Guinea  Coal  Company  case,  he 
must  remove  from  the  place  where  he  had  been  carrying  on 
his  business  into  the  same  small  street  in  which  his  uncle 
carried  on  his  business.  There,  there  being  a  combination  of 
tlie  name,  a  similarity  of  the  labels,  and  the  same  place  of 
manufacture,  I  thought,  and  in  that  I  was  aflftrmed  by  the 
Court  of  Appeal,  that  it  was  a  case  for  the  interference  of 
the  court,  because  I  was  of  opinion  that  he  could  not  have 
removed  into  that  street,  of  all  streets  in  the  world,  except 
for  the  purpose  of  availing  himself  of  the  name  and  repu- 
tation of  his  uncle.  All  these  cases  seem  to  me  to  be  distin- 
guishable as  proceeding  on  a  totally  different  principle. 

The  case  wliich  does  approach  most  nearly  to  this,  and  in 
which  I  think  the  views  I  am  expressing  are  entirely  borne 
out,  is  the  case  of  Braham  v.  Bustardi^)  with  regard  to  the 
'* Excelsior  Soap."  The  facts  were  these :  the  plaintiff  had 
manufactured  a  white  soft  soap  and  called  it  ''Excelsior 
White  Soft  Soap."  The  same  principle  applies  here.  I  have 
already  said  that  a  fanciful  word,  not  unaei-stood  by  the  pub- 
lic, you  may  have  the  exclusive  right  to  use,  because  it  will 
become  a  trade-mark.  "Excelsior"  is  a  Latin  word  which 
would  be  understood  by  few  of  the  public,  and  does  not  and 
could  not  describe  quality.  It  is  a  fanciful  word  which  the 
owner  chooses  to  adopt.  Then  the  defendants  called  their 
soap  also  "Excelsior  White  Soft  Soap."  The  Vice-Chan- 
cellor  Wood  in  giving  judgment  said  (') :  "  It  is  said  that  the 
name  is  a  ridiculous  one,  and  the  court  will  not  interfere  to 
protect  it.  But  though  it  is  true  that  the  court  will  not,  if 
It  can  avoid  it,  be  made  the  medium  of  a  mere  puffing  ad- 
vertisement, still  if,  as  here,  the  plaintiffs  have  a  right  of 
sufficient  value  to  induce  others  to  attempt  a  fraudulent  vio- 
42]  lation  of  it,  the  court  will  interfere  to  ^prevent  them 
from  being  cheated.  Again,  the  defendants  urge  that  '  Ex- 
celsior '  is  merely  a  mark  of  quality,  like  '  superfine '  or  '  su- 
perior,' but  there  seems  to  me  to  l!e  a  double  answer  to  this. 
In  the  first  place,  the  plaintiffs  do  not  sell  two  or  three  qual- 
ities of  soap,  calling  one  of  them  'Excelsior'  and  the  others 
by  some  other  name ;  they  have  only  one  quality,  which  thej 
denominate  'The  Excelsior  White  Soft  Soap,'  and  there  is 
nothing  except  itself  with  which  to  compare  it.    But,  in  the 

(')  1  H.  A  M.,  447.  C)  1  H.  A  M.,  465. 
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second  place,  the  manner  in  which,  as  has  been  proved,  this 
name  is  generally  used  in  the  market,  shows  that  it  is  more 
like  such  names  as  'Victoria,'  'Albert,'  'Eureka,'  &c.,  which 
are  not  names  of  q^uality,  but  simply  arbitrary  designations 
for  the  sake  of  distinction.  If  the  plaintiffs  had  issued  their 
soap  under  the  name  of  'Albert  White  Soft  Soap,'  I  should 
undoubtedly  have  interfered  to  prevent  any  one  else  froin 
adopting  that  name  to  their  prejudice ;  and  nere  it  is  proved 
that  the  plaintiffs'  §oods  had  undisputed  possesion  of  the 
market  for  at  least  six  months  under  the  name  at  present  in 
dispute,  and  have  acquired  a  reputation  under  that  name." 
I  think  the  whole  of  that  proceeded  on  the  basis  that  if  the 
word  had  been  an  English  word  describing  quality,  the  word 
merely  describing  quality  would  not  be  the  subject  of  a  trade- 
mark. My  opinion  is,  that,  for  the  protection  of  the  public, 
it  is  necessary  a  trade-mark  should  oe  something  beyond  a 
mere  English  word  denoting  quality.  If  the  plaintiff  was  de- 
sirous 01  possessing  the  advantage  of  his  trade-mark  he  had 
the  matter  completely  in  his  own  hands,  because  in  order  to 
distinguish  it  tromj  all  others  he  might  have  associated  his 
name  with  it,  or  the  name  of  his  predecessor,  or  something 
which  would  distinguish  it  from  merely  nourishing  stout, 
which  in  my  opinion  any  person  has  a  right  to  call  his  stout, 
if  it  be  that  which  it  is  said  in  the  ordinary  sense  of  the  word 
to  be — nourishing  stout.  The  word  "Nourishing"  therefore 
of  itself  will  not  do.  If  the  trade-mark  of  the  plaintiff  is 
more  than  that,  nothing  can  be  more  clear  than  that  the  de- 
fendants have  not  imitated  it.  If  his  case  is  a  colorable  imi- 
tation of  the  label,  such  an  imitation  has  not  taken  place. 
If  he  has  only  rested  his  case  on  the  word  "Nourishing,"  I 
am  clearly  of  opnion  that  is  no  trade-mark,  and  on  that 
ground  I  think  his  case  wholly  fails. 

*I  am  also  of  opinion,  upon  the  evidence,  that  his  stout  [43 
is  not  known  by  the  mere  single  name  of  ' '  Nourishing  Stout, ' ' 
but  as  "Blockey's  Stout,"  "Blockey's  Nourishing  Stout," 
"Raggett's  Stout,"  or  "Raggett's  Nourishing  Stout."  To 
show  the  extent  to  which  the  plaintiff  has  gone,  I  may  men- 
tion that  he  has  actualljr  filed  a  bill  against  another  man  for 
calling  his  stout  "Nourishing  Dublin  Stout."  Now  Dublin 
stout  IS  as  well  known  as  London  stout,  and  is  a  thing  of 
great  reputation.  It  is  absurd  to  say  that  a  man  cannot  call 
his  stout  ' '  Nourishing  Dublin  Stout. ' '  The  word  ' '  Dublin ' ' 
completely  distinguishes  it  from  the  plaintiff's,  as  does 
also  the  character  and  form  of  the  label.  It  shows  the  ab- 
surd lengths  to  which  the  plaintiff  goes.  I  can  give  no  en- 
couragement to  a  plaintiffwho  sets  up  claims  ot  this  sort, 
7Eng.  Rep. J  84 
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and  entirely  fails.     On  these  grounds  I  am  of  opinion  that 
the  bill  must  be  dismissed. 

Then  comes  the  question  of  costs,  and  a  very  important 
one  it  is,  considering  the  length  to  which  this  litigation  has 
been  carried.  Now,  a  man  who  asserts  a  title  of  this  sort 
must  proceed  on  his  own  rights,  and  if  it  turns  out  that  he 
files  his  bill  asserting  a  right  he  has  not,  there  must  be  some- 
ttiing  very  special  to  exonerate  him  from  his  liability  to  pay 
the  costs  of  the  litigation  in  which  he  has  so  embarked.  Are 
there  such  circumstances  in  this  case  ?  It  seems  that  from 
a  very  early  period  the  defendants,  who  are  admitted  on  all 
hands  to  be  highly  respectable  traders,  and  have  been  so  de- 
scribed emphatically  by  the  plaintiff  s  counsel,  have  carried 
on  this  business.  Have  they  shown  an  intention  to  commit 
a  fraud !  I  am  bound  to  say  I  do  not  believe  the  defendants 
ever  intended  to  6.6  anything  of  the  kind,  or  did  it ;  and  fur- 
ther, that  if  an  application  had  been  made  to  them  thev  were 
ready  to  discontinue  the  use  of  the  word  "Nourishing." 
But  that  would  not  satisfy  the  plaintiff,  who  seems  to  have 
been  very  lavish  in  his  expenditure  for  the  purpose  of  estab- 
lishing his  right  to  this  word  '*  Nourishing."  No  doubt  if  he 
could  establish  his  right  to  it,  and  so  exclude  all  the  world,  it 
would  be  very  valuable  to  him.  It  is  a  speculation  in  which 
he  has  thought  fit  to  embark,  and  in  which  he  has  failed. 
Nothing  would  do  for  him  but  to  go  on  with  his  suit,  and 
the  motion  was  brought  before  me  on  false  representations, 
because  the  representation  in  the  bill  originally  filed  is : 
"  The  manufacture  of  such  stout  is  based  upon  a  particular 
44]  method  or  process,  whereby  *the  earthy  phosphates  or 
nutritive  salts  of  the  malt,  which  afford  mineral  nourishment 
to  the  bones  and  nerves  of  the  body,  are  more  fully  and 
completely  extracted  and  developed  than  is  ordinarily  the 
case."  That  is  his  deliberate  statement,  because  he  swears 
it  also  in  his  aflidavit ;  but  not  only  that,  for  he  actually  ad- 
heres to  it  at  a  later  period,  when  he  was  cross-examined  on 
the  5th  of  December,  1871.  He  now  abandons  all  that  case, 
and  admits  that  Truman,  Hanbury,  &  Co.  supply  him  from 
the  same  vats  from  which  they  supply  all  their  other  cus- 
tomers, and  that  the  beer  for  him  leaves  the  brewery  pre- 
cisely in  the  same  condition  as  it  leaves  the  brewery  for 
everybody  else.  What  is  his  case  now  ?  Why,  that  when 
he  gets  it  to  his  cellars  he  doctors  it  himself — that  is,  he  puts 
something  into  it  which  brings  out  these  remarkable  quali- 
ties ;  that  it  becomes  more  agreeable  to  the  palate,  more 
digestible,  and  more  suited  to  invalids,  and  has  all  those 
qualities  which  he  wants  to  take  advantage  of  under  the  word 
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"Nourishing."  For  the  purpose  of  proving  that,  he  has 
brought  forward  half  a  dozen  medical  men,  who  have  given 
testimony  that  they  have  tasted  the  beer  when  first  delivered 
to  the  plaintiff  and  after  it  has  been  doctored,  and  they  could 
detect  the  difference  merely  by  the  taste.  The  defendants 
have  called  a  Dr.  Rogers,  who  says  he  analyzed  the  beer  and 
could  find  no  difference  between  the  two ;  and  as  the  brew- 
ing solely  for  him  by  Truman  &  Co.  turns  out  to  be  a  fiction, 
I  am  very  much  inclined  to  think  that  what  he  puts  into  the 
beer  is  also  a  fiction.  I  cannot  assume  that  there  is  any  real 
difference. 

It  is,  I  think,  very  much  against  the  plaintiff  that  he 
launched  his  case  with  so  false  a  statement  as  that  the  beer 
was  brewed  expressly  for  him,  when  he  knew  perfectly  well 
that  he  received  just  the  same  stout  as  oth^r  people,  and  that, 
if  there  was  a  difference,  it  depended  upon  the  doctoring  it 
received  from  him  after  it  got  into  his  own  cellars.  That  is  not 
a  circumstance  tending  to  relieve  the  plaintiff  from  payment 
of  costs.  It  has  been  said  that  the  conduct  of  the  defen- 
dants has  been  unreasonable ;  but  has  it  been  so  ?  The  plain- 
tiff files  his  biU  upon  an  entirely  false  and  fictitious  case, 
but  he  persists  in  going  on  with  the  suit,  and  exacts  an  an- 
swer from  the  defendants.  By  that  answer  they  state  that 
the  use  of  the  word  '* Nourishing"  had  been  a  very  small 
advantage,  if  any,  *to  them ;  and  although  they  believed  [45 
and  submitted  that  they  had  a  perfect  right  to  the  use  of  the 
word  '* Nourishing,"  still,  as  they  considered  that  the  use  of 
the  word  was  not  worth  disputing  about,  and  for  the  pur- 
pose of  avoiding  litigation,  they  would  have  given  up  the 
use  of  that  wora  if  a  proper  application  had  been  made  to 
them  by  the  plaintiff  to  do  so.  No  such  application  had, 
however,  been  made,  and  they  submitted  that  the  whole 
question  might  and  would  have  been  settled  amicably  if  the 
plaintiff  had  not  acted  in  the  summary  and  arbitrary  manner 
which  he  had  adopted.  I  admit  that  that  is  not  an  uncon- 
ditional offer  to  give  up  the  use  of  the  word,  but  it  is  holding 
out  the  olive  branch  and  affording  an  opportunity  of  settling 
the  whole  matter.  But  the  plaintiff  seems  so  possessed  of 
what  I  cannot  help  calling  a  degree  of  pertinacity  on  the 
subject  that  he  had  the  exclusive  right  to  use  the  word,  and 
that  nobody,  whether  they  described  their  stout  as  "Dublin 
Stout"  or  "Exeter  Stout"  or  "Manchester  Stout,"  could 
use  the  word  "Nourishing"  because  he  originally  adopted 
that  word,  that  when  opportunity  is  given  to  him  to  retire 
from  the  litigation,  he  persists  in  going  on  with  it. 

Theref ore,  as  in  my  opinion  he  has  totally  failed  in  estab- 
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lishing  a  right  to  the  use  of  the  word  "  Nourishing,"  I  am 
also  oi  opinion,  with  regard  to  the  mode  in  which  he  has 
conducted  the  litigation  he  is  very  much  to  blame;  and 
therefore  the  bill  must  be  dismissed  with  costs,  including  the 
costs  of  the  motion  which  stood  till  the  hearing. 

Solicitors  for  plaintiff :  Messrs.  Baxter^  Rose^  &  Norton. 

Solicitor  for  defendants :  Mr.  A.  Dobie. 
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463  *KlTCHEN  V.  IbBETSON. 

County  Court  Appeal— -Goods  of  Intestate — Bankruptcy  of  Administratrix — Order  and 

Di^xmiion — Laches, 

The  holders  for  yalue  of  an  imreg;istered  bill  of  sale  of  certun  goods  sapplied  to  an 
innkeeper  for  use  in  his  business  allowed  them  to  remain  in  the  hands  of  his  adminis- 
tratrix after  his  death.  She  continued  the  business,  and  remained  in  possession  of 
the  goods  for  fifteen  months  after  taking  out  letters  of  administration  to  him,  at  the 
end  of  which  time  she  became  bankrupt : 

Beldj  first,  that  the  goods  were  in  the  order  and  disposition  of  the  bankrupt  with 
the  consent  of  the  true  owners : 

Secondly,  that  independently  of  the  bill  of  sale  the  lapse  of  more  than  a  year, 
dar|ng  which  the  goods  were  in  the  hands  of  the  administratrix  and  used  by  her  for 
the  purposes  of  her  business,  precluded  any  claim  as  against  her  creditors  by  th« 
creditors  of  the  estate  of  which  she  was  adnunistratrix. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
cotinty  court  at  Leeds. 

The  appnellants  were  plaintiffs  in  a  creditor' s  suit  instituted 
by  plaint  in  the  county  court  on  the  20th  of  January,  1872, 
for  the  administration  of  the  estate  of  one  Edward  Ibbetson, 
an  innkeej)er  at  Leeds,  against  Elizabeth  Ibbetson,  his  widow 
and  administratrix.  They  claimed  as  creditors  of  the  estate 
in  respect  of  a  sum  of  £109.  being  a  balance  due  to  them  for 
goods  supplied  to  Edward  Ibbetson  for  use  in  his  business, 
with  interest  thereon  at  the  rate  of  5  per  cent,  from  the  first 
of  June,  1870.  This  debt  was  secured  by  a  bill  of  sale  on 
the  goods  dated  the  31st  of  January,  1865,  which  had  never 
been  registered. 

Edward  Ibbetson  died  intestate  on  the  1st  of  October,  1870, 
and  letters  of  administration  were  granted  to  Elizabeth  Ibbet- 
son on  the  14th  of  November,  1870.  She  continued  the 
business,  and  remained  in  possession  of  the  goods  comprised 
in  the  bill  of  sale  till  the  13th  of  January,  1872,  when  she 
filed  a  petition  for  liquidation  in  the  same  county  court, 
under  the  Bankruptcy  Act,  1869.  On  the  1st  of  February, 
1872,  John  Mayall,  who  was  afterwards  made  a  defendant 
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to  the  snit,  was  appointed  a  trustee  of  the  estate,  and  as 
snch  took  possession  of  the  property  comprised  in  *the  [47 
bill  of  sale.  The  appellants  had  taken  no  steps  towards  re- 
gistration of  the  bill  of  sale,  or  towards  taking  possession 
under  it. 

The  goods  were  sold  in  the  bankruptcy  and  produced  £93 
13^.  Sd.  On  the  21st  of  March,  1873,  the  county  court  judge, 
by  the  decree  in  the  suit,  made  a  declaration  that  this  sum 
was  applicable  for  the  payment  of  Mrs.  Ibbetson's  creditors. 

This  part  of  the  decree  was  now  appealed  from. 

The  appeal  case,  after  stating  the  above  facts,  continued : 

"  The  questions  for  the  opinion  of  the  Vice-Chancellor  are : 

"1.  Whether  the  goods  referred  to  in  the  said  decree  were 
at  the  time  of  the  death  of  the  said  intestate  subject  to  the 
aforesaid  bill  of  sale  to  the  plaintiffs,  and  whether  the  same 
at  the  time  of  filing  the  petition  by  the  administratrix  were 
in  her  hands,  as  such  administratrix,  as  part  of  the  intes- 
tate's estate,  and  the  proceeds  thereof  applicable  for  the 
Ijayment  of  his  debts,  or  whether  such  goods  were  at  the 
time  of  the  petition  of  the  said  Elizabeth  Ibbetson  the  pro- 
perty of  the  plaintiffs  by  virtue  of  the  bill  of  sale,  and  were 
m  her  order  and  disposition  by  their  consent  ?'* 

Mr.  Cotton^  Q.C.,  and  Mr.  tr.  Barber^  for  the  appellants: 
The  appellants  did  not  seek  to  enforce  the  bill  or  sale  by 
their  plaint,  but  sued  simply  as  creditors  of  the  intestate. 

The  necessary  conclusion  from  the  decision  now  appealed 
from  is,  that  an  executor  or  administrator  may,  by  retaining 
in  his  hands  part  of  the  estate  he  represents,  make  it  assets 
for  payment  of  his  own  debts.  But  it  is  well  settled  that 
trust  property  in  the  hands  of  a  bankrupt  is  not  assets  for 
payment  of  his  debts  as  being  in  his  order  and  disposition, 
and  a  personal  representative  is  a  trustee  for  this  purpose. 
This  possession  being  in  atUre  droit  is  not  such  as  gives  his 
creditors  any  title :  In  re  ThoTnas  (*) ;  JSx  parte  Marsh  ('). 

It  is  only  in  the  case  of  an  executor  de  son  tort  that  any 
such  right  arises,  and  this  was  the  position  of  the  parties  in 
If^ox  V.  Fisher  (').  The  distinction  between  this  case  and 
that  of  a  legal  personal  representative  clearly  appears  by 
such  a  case  as  Stocken  v.  Dawson  (*). 

*The  proper  course  in  this  case  would  have  been  to  [48 
appoint  a  receiver  of  so  much  as  was  in  the  hands  of  the 
])ankrupt  as  administratrix :  Ex  parte  Ellis  (*). 

Mr.  (?.  Williamson  {Mr.  Glasse,  Q.C.,  witnhim),  for  the 
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»)  1  Ph.,  169.  (*)  9  Beav..  289. 

»)  1  Atk.,  168.  (»)  1  Atk.,  101. 

(»)  SB.  «kA.,  185. 
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trustee  in  the  bankruptcy :  The  question  is  simply  one  of 
fact,  whether,  under  the  circumstances,  the  goods  must  not 
be  treated  as  having  become  the  property  of  the  bankrupt 
in  her  own  right.  The  rule  of  law  is,  that  where  creditors 
have  allowed  time  to  elapse  without  taking  any  steps  to  get 
in  the  estate  of  their  deotor,  they  will  not  be  allowed,  as 
against  the  creditors  of  his  representative,  to  claim  property 
wnich  has  been  left  in  the  possession  of  the  representative : 
If^ox  V.  JFisher  (*).  This  principle  applies  to  the  case  of  a 
legal  personal  representative  as  weu  as  representative  by 
wrong :  Hay  v.  Hay  (").  Then  the  only  question  is,  whether 
a  sufficient  time  has  elapsed  in  this  case  to  give  a  preferable 
title  to  the  creditors  of  me  administratrix.  It  is  an  impor- 
tant consideration  that  the  assets  are  very  small,  and  that 
the  appellants  took  no  steps  to  get  them  in  till  after  the 
petition  in  bankruptcv  was  presented. 

Moreover,  the  appellants  were,  under  the  bill  of  sale,  the 
true  owners  of  the  goods,  and  the  administratrix  remained 
in  possession  with  their  consent. 

Mr.  Barber  J  in  reply  :  The  smallness  of  the  assets  is  rather 
a  justification  for  delay  than  otherwise. 

The  real  point  is,  that  this  is  trust  property,  and  cannot 
be  considered  as  in  the  order  and  disposition  of  the  bankrupt. 
The  bill  of  sale  cannot  be  set  up  to  defeat  the  rights  of  the 
creditors  of  the  intestate. 

SirR.  Malins,  V.C:  This  is  an  appeal  from  a  decision 
49]  of  Mr.  Marshall,  the  judge  of  *the  county  court  at 
Leeds.  The  amount  of  money  m  question  is  small,  but  the 
principles  involved  are  important. 

[His  honor  then  stated  the  facts  above  mentioned,  and 
continued^] 

No  doubt,  as  a  general  rule,  trust  property  does  not  pass 
to  a  trustee  in  bankruptcy,  because  it  is  not  property  which 
can  be  in  the  order  and  disposition  of  the  bankrupt  with  the 
consent  of  the  true  owner,  and  therefore,  even  wnen  it  con- 
tinues to  be  held  by  the  bankrupt  till  the  time  of  the  bank- 
ruptcy, it  does  not  form  part  of  the  estate  divisible  amongst 
his  creditors. 

But  this  case  depends  upon  its  particular  circumstances. 
Mrs.  Ibbeteon  was,  no  doubt,  in  the  first  instance,  a  trustee 
of  this  property  as  administratrix  of  her  husband,  and  was 
in  possession  in  that  character.  But  when  she  carried  on 
the  business  herself,  she  did  so  on  her  own  account.  It  is 
clear  that  as  regards  the  business  she  dismissed  the  char- 
acter of  administratrix,  and  continued  on  her  own  account. 

Q)  8  B.  A  A.,  18fi.  («)  Coop.  G.,  264. 
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But  the  question  of  the  ownership  of  these  goods  still  re- 
mains. 

Now,  in  the  first  place,  I  think  the  plaintiffs  had  a  good 
assignment  of  the  propnerty  by  their  bill  of  sale,  and  that  the 
fact  of  it  not  being  registered  does  not  make  it  void  against 
the  legal  personal  representative.  Therefore,  under  the  bill 
of  sale,  I  think  they  had  a  good  title.  But  then  they  did 
not  take  possession.  The  goods  consequently  remained  in 
the  order  and  disposition  of  the  bankrupt  with  the  consent 
of  the  true  owners. 

But  if  I  dismiss  from  consideration  their  title  under  the 
bill  of  sale,  the  plaintiffs  were  creditors  of  the  intestate  at  his 
death,  and  as  such  had  a  right  to  take  possession  of  the  pro- 
perty. They,  however,  took  no  steps  with  that  view,  out, 
on  the  contrary,  aUowed  the  administratrix  to  remain  in 
possession.  She  was,  consequently,  in  possession  with  their 
consent.  Then  the  question  is,  how  long  the  creditors  could 
allow  that  state  of  tnincs  to  continue  without  affecting  their 
rights.  If  they  might  do  so  for  twelve  months,  why  not  for 
her  whole  life  ?  That  would  be  most  unfair,  for  it  would 
leave  persons  who  knew  nothing  about  the  husband  to  con- 
tinue dealing  with  her,  under  the  impression  that  these  goods 
were  her  property,  and  then  to  find  that  they  had  nothing 
to  resort  to  for  payment  of  their  debts. 

*The  decided  cases,  however,  negative  such  a  proposi-  [50 
tion.     In  Fox  v.  Fisher  (*)  it  was  neld  that  possession  of  the 

foods  of  an  intestate  for  several  years  by  a  party  who  made 
imself  executor  de  son  tort  gave  his  assignees,  upon  his  after- 
wards becoming  bankrupt,  a  preferable  title  to  that  of  a 
creditor  of  the  intestate ;  and  Hay  v.  Hay  (*)  shows  that 
this  doctrine  extends  to  the  case  of  a  legal  personal  repre- 
sentative. 

On  both  these  grounds,  therefore,  I  am  of  opinion  that  the 
appeal  must  be  dismissed  with  costs. 

Solicitors:  Messrs.  RidsdaUy  Craddock^  &  RidsdaLe; 
Messrs.  Williamson^  Hilly  &  Co. 

0)  3  B.  <k  A.,  185.  (•)  Coop.  G.,  264. 
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[Law  Reports,  17  Eqaity  Cases,  60.] 
V.-0.  M.,  Nov.  15,  1873. 

Whtte  y.  Whyte. 

[1872    W.     238.] 
Zegaciei  to  the  tarns  Pertonby  differeiU  ItutrumenU — SubstUutiofud,  not  Oumulative, 

A  testator  gave  two  legacies  of  £5,000  each  to  the  same  person  b^  two  codicils  ex- 
ecuted at  the  same  time,  and  in  nearly  the  same  words,  neither  codicil  comprising  any 
other  legacy.  One' instrument  he  sent  to  his  solicitor  and  the  other  he  sent  to  the 
legatee.  Three  years  afterwards  he  withdrew  the  codicil  held  by  his  solicitor  and 
sent  it  also  to  the  legatee.  He  had  previously  executed  his  will  in  duplicate,  sending 
one  copy  to  his  solicitor  and  the  other  to  the  principal  beneficiary : 

JEfela,  that  the  legacies  given  by  the  two  codicils  were  substitutional  and  not 
cumulative. 

Sir  John  Henniker,  late  of  Compton  Martin,  Somerset^ 
by  his  will,  dated  the  7th  of  February,  1860,  gave  certain 
property  to  trustees  for  the  benefit  of  Anna  l^ria  Whyte 
and  her  two  children. 

The  testator  made  a  codicil  to  his  will  dated  the  2d  of 
April,  1868,  written  by  himself  upon  a  sheet  of  note  paper, 
which  was  in  the  following  words:  "I  give  and  bequeath 
to  Eliza  Dymocke,  now  residing  at  Compton  Martin,  the  sum 
51]  of  £5,000  to  take  and  receive  *for  her  6wn  «se  during 
her  life  the  interest  or  dividends  thereof,  and  from  and  after 
her  decease  the  interest  and  dividends  thereof  are  to  be  paid 
amongst  her  children,  Frederick,  Margaret,  ,and  George, 
during  their  lives  respectively,  as  she,  the  said  Eliza 
Dymocke,  shall  by  any  deed  or  instrument  in  writing  or  by 
her  last  will  or  testament  direct  or  appoint.  And  after  the 
deaths  of  them,  the  said  George,  Margaret,  and  Frederick, 
the  said  principal  sum  of  £5,000  is  to  be  distributed  amongst 
the  issue  lawfully  begotten  of  the  said  George,  Margaret,  and 
Frederick  respectively,  in  such  shares  and  proportions  and 
on  such  conditions  as  the  said  Eliza  Dymocke,  oy  any  deed 
or  instrument  in  writing  or  by  her  last  will  and  testament 
appoint,  and  in  default  of  such  appointments  I  direct  that 
the  interest  and  dividends  of  the  said  sum  of  £5,000  shall 
be  equally  divided  amongst  the  said  George,  Margaret  and 
Frederick  for  life,  and  after  their  deaths  respectively  the 
principal  in  parts  or  shares  shall  go  to  their  lawful  issue  per 
stirpsj  and  m  case  of  total  failure  of  such  issue  I  direct  that 
the  said  principal  sum  of  £5,000  shall  revert  to  the  lord  or 
lady  of  dompton  Martin  aforesaid  at  the  time  of  the  failure 
of  such  total  issue  as  aforesaid." 

The  testator  made  another  codicil,  also  bearing  date  the 
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2d  of  April,  1868,  and  written  in  the  same  manner,  in  the 
following  words :  *'  I  give  and  bequeath  to  Eliza  Dymocke, 
now  resiaing  at  Compton  Martin,  the  sum  of  £5,000  sterling, 
in  order  that  she  may  take  and  receive  for  her  own  use  dur- 
ing her  life  the  interests  or  dividends  thereof,  and  from  and 
after  her  death  I  direct  that  the  interests  and  dividends 
thereof  are  to  be  paid  and  distributed  amongst  her  children, 
viz.,  George,  Margaret,  and  Frederick,  during  their  lives  re- 
spectively, in  such  shares  and  proportions  as  she,  the  said 
Eliza  Dymocke,  shall  by  any  deed  or  instrument  in  writing 
or  by  her  last  will  or  testament  direct ;  and  that  after  the 
deaths  of  them,  the  said  George,  Margaret,  and  Frederick 
respectively,  such  share  or  proportion  of  the  said  sum  of 
£5,000  is  to  be  given*and  distributed  amongst  the  issue  law- 
fully begotten  of  the  said  George,  Margaret,  and  Frederick, 
and  on  such  condition  as  the  said  Eliza  Dvmocke  shall  by 
any  deed  or  instrument  in  writing,  or  by  ner  last  wiU  and 
testament,  appoint ;  and  in  default  of  such  appointment  re- 
spectively, Idirect  that  the  interest  or  dividends  of  the  said 
*sum  of  £5,000  shall,  after  the  decease  of  the  said  Eliza  [52 
Dymocke,  be  eq ually  divided  amongst  the  said  George,  Mar- 
garet, and  Frederick,  for  their  respective  lives,  and  after 
their  deaths  respectively  the  said  principal  sum  of  £5,000 
shall  go  in  equal  parts  or  shares  to  their  lawful  issue  per 
stirpes ;  and  in  case  of  total  failure  of  all  such  issue,  I  di- 
rect that  after  the  deaths  of  them,  the  said  George,  Marga- 
ret, and  Frederick,  the  said  principal  sum  of  £5,000  shall 
revert  to  the  lord  or  lady  of  the  Compton  Martin  Manor,  of 
Compton  Martin  aforesaid,  being  so  at  the  time  of  the  total 
failure  of  such  issue  as  aforesaid.  I  further  direct  that,  im- 
mediately on  my  death,  so  much  of  any  government  stock 
as  I  may  be  possessed  of  as  may  be  equivalent  to  £5,000 
sterling  shall  be  transferred  to  two  or  more  trustees  for  the 
purposes  aforesaid,  so  that  £5,000  worth  sterling  of  govern- 
ment stock  may  always  be  held  by  the  said  trustees  for  the 
purposes  aforesaid."  These  two  codicils  were  executed  at 
the  same  time,  and  in  the  presence  of  and  attested  by  the 
same  witnesses. 

The  testator  made  a  further  codicil  to  his  will,  dated  the 
21st  of  September,  1869,  in  these  words:  "Whereas,  by  a 
codicil  dated  on  or  about  the  7th  day  of  November,  1867,  I 
made  certain  alterations  in  the  disposition  of  my  estate  men- 
tioned in  my  will :  Now,  I  hereby  revoke  the  said  codicil, 
and  I  also  revoke  another  codicil  made  in  or  about  the  year 
1869,  whereby  I  gave  the  sum  of  £10,000  to  George  A.  J.  C. 
Whyte,  therein  and  in  my  said  will  mentioned.  And  in  all 
7  Eng.  Rep.]  85 
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other  respects  I  confirm  my  said  will  dated  the  7th  of  Feb- 
ruary, 1860,  except  so  far  as  the  same  is  altered  by  a  codicil 
thereto  dated  the  2d  of  April,  1868,  which  last-mentioned 
codicil  I  hereby  confirm." 

After  the  death  of  the  testator,  which  took  place  on  the 
8th  of  August,  1872,  the  said  will  and  three  codicils  were 
proved  in  the  Probate  Court  by  Anna  Maria  Whyte,  the 
sole  surviving  executrix  of  the  testator. 

The  bill  was  filed  for  the  administration  of  the  testator's 
estate,  and  the  question  now  argued  was  whether  Eliza 
Dymocke  and  her  three  children  were  entitled,  by  virtue  of 
the  two  codicils  respectively  dated  the  2d  of  Apnl,  1868,  to 
two  legacies  of  £6,000  each,  or  whether  they  were  entitled  to 
one  legacy  of  £5,000  only. 

It  appeared  upon  the  evidence  that,  upon  the  execution 
53]  of  his  *wiir  in  duplicate  in  1860,  the  testator  had  sent 
one  copy  thereof  to  his  solicitor,  and  the  other  copy  he  had 
sent  to  Mrs.  Whyte. 

It  also  appeared  that  he  had  forwarded  the  two  codicils 
of  the  2d  of  April,  1868,  on  the  day  of  their  execution,  one 
to  his  solicitor  and  the  other  to  Mrs.  Dymocke,  and  that  in 
the  year  1871  he  had  obtained  from  .his  solicitor  the  codicil 
which  he  had  sent  to  him,  and  had  sent  it  to  Mrs.  Dymocke, 
so  that  upon  the  death  of  the  testator  she  was  in  possession 
of  both  those  codicils. 

Mr.  Glasse,  Q.C.,  and  Mr.  Freeman^  for  the  plaintiff,  who 
was  tenant  for  life  of  the  residue  :  We  contend  that  Mrs. 
Dvmocke  and  her  children,  the  legatees  under  the  two  codi- 
cils of  the  2d  of  April,  1868,  are  entitled  to  one  legacy  only 
of  £5,000.  There  can  be  no  doubt  what  the  intention  of  the 
testator  was.  When  he  made  his  will,  giving  proi)erty  to 
Mrs.  Whyte  and  her  children,  he  execute  it  m  duplicate, 
and  sent  one  copy  to  his  solicitor  and  the  other  to  the  lady 
who  was  to  benefit  bv  the  will.  Then,  when  he  made  his 
codicil,  he  took  exactly  the  same  course ;  he  made  two  in- 
struments, by  each  of  which  he  gave  £5,000  to  Mrs. 
Dymocke  and  her  children,  and  he  sent  one  codicil  to  his 
solicitor  and  the  other  to  Mrs.  Dymocke.  Both  codicils 
were  written  on  sheets  of  note-paper  by  the  testator  himself, 
who  was  evidently  well  acquainted  with  legal  phraseology. 
The  difference  in  words  is  only  such  as  a  person  might  be 
supposed  to  make  in  copying  any^  other  instrument,  think- 
ing, no  4oubt,  that  a  slight  variation  in  expression  would  be 
of  no  consequence.  The  effect  of  both  codicils  is  precisely 
the  same,  but  in  one  of  them  he  adds  the  clause  directing 
that  a  sum  of  money  should  be  set  apart  out  of  his  govern- 
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ment  stock  to  answer  the  amount  of  the  legacy.  Then,  hav- 
ing copied  as  nearly  as  might  be  the  previous  codicil,  he 
called  in  the  two  witnesses,  who  both  of  them  witnessed  the 
execution  of  the  two  codicils  at  one  and  the  same  time. 
They  were  both  sealed  by  the  same  seal  and  both  sent  on 
the  same  day,  one  to  his  solicitor  and  one  to  Mrs.  Dymocke. 
They  are  to  all  intents  and  purposes  one  and  the  same  in- 
strument, intended,  like  the  will,  to  be  executed  in  duplicate, 
and  consequently  the  legatees  can  only  be  entitled  to  one 
legacy  of  £5,000.  ^ 

*Mr.  Pearson^  Q.C.,  and  Mr.  Rigby^  for  persons  in  [54 
the  same  interest. 

Mr.  Cotton^  Q.C.,  and  Mr.  RowcUffe^  for  Mrs.  Dymocke: 
The  rule  of  law  is,  that  where  a  testator  gives  two  legacies 
to  the  same  person  by  different  instruments,  whether  the 
legacies  be  more,  less,  or  equal,  those  gifts  are  cumulative. 
This  was  laid  down  in  Uooley  v.  Hoxton  (*),  in  Ridges  v. 
Morrison  ('),  and  in  Lee  v.  Pain  (*).  The  rule  was  followed 
in  Wilson  V.  O'Learyi^),  There  a  testator  by  codicil  gave 
legacies  of  various  amounts  to  nine  legatees,  and  afterwards 
made  a  second  codicil,  which  was  substantially  a  copy  of 
the  former,  except  as  to  several  legatees  whose  position  or 
circumstances  were  altered ;  and  ttie  Court  of  Appeal,  in 
affirming  the  decision  of  Vice-Chancellor  Ba<;on,  held  that 
the  case  was  not  taken  out  of  the  general  rule  that  the  gift 
of  a  legacy  by  a  subsequent  instrument  to  a  person  who 
takes  a  legacy  under  an  earlier  instrument  is  cumulative 
and  not  substitutionary. 

The  explanation  we  give  of  the  conduct  of  the  testator  is 
that  he  had  not  made  up  his  mind  when  he  executed  his 
two  codicils  whether  he  should  give  £5,000  or  £10,000  to 
Mrs.  Dymocke  and  her  children,  and  consequently  he  sent 
her  one  codicil  and  kept  the  other  back  under  his  own  con- 
trol, in  order  that  he  might  not  hurt  her  feelings  by  showing 
that  he  had  thought  fit  to  reduce  the  amount.  Bfe  then  de- 
termined that  the  legacy  should  be  £10,000,  and  he  withdrew 
the  second  codicil  from  his  solicitor  and  sent  it  three  years 
after  it  was  executed,  to  the  legatee.  There  is  no  other  way 
of  accounting  for  his  conduct  m  sending  the  second  codicil 
BO  long  after  the  first.  He  acted  differently  with  regard  to 
his  will,  which  was  executed  in  duplicate,  for  there  he  only 
gave  one  copy  to  Mrs.  Whyte,  and  the  other  remained  in  the 
custody  of  his  solicitor  at  the  time  of  his  death. 

(1)  I  Bro.  C.  C,  390,  n.  (*)   Law   Bep.,   7  Ch,,   448 ;    2    Eng. 

(«)  Ibid.,  389.  Rep.,  842. 

{»)  4  Uare,  201. 
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Mr.  Olasse,  in  reply :  I  have  no  case  precisely  of  that 
nature,  but  I  can  go  further  than  that,  and  show  that  lega- 
55]  cies  given  to  the  same  jKjrson  by  ^different  instruments 
executed  at  diflEerent  periods,  and  comprising  other  l^acies, 
have  been  held  to  be  substitutional. 

In  Coote  V.  Boyd  (*),  where  two'  codicils  were  executed  at 
different  periods,  one  of  which  contained  a  legacy  to  another 

Eerson,  it  was  held  that  the  legacies  were  not  cumulative, 
a  Fraser  v.  Byng  Q  equal  sums  were  given  to  the  same 
person  by  a  will  and  codicil,  and  it  was  decided,  from  the 
character  and  objects  of  the  codicil,  that  the  legacies  were 
substitutional  and  not  cumulative,  although  the  legacy  given 
by  the  codicil  was  only  conditional ;  and  in  Barclay  v. 
Wainvyright  (')  it  was  held  that  the  rule  as  to  legacies  given 
to  the  same  person  by  different  instruments,  being  cumula- 
tive, might  oe  repelled  by  evidence  and  the  circumstance 
that  all  the  legatees  in  the  first  instrument  were  legatees  in 
the  second,  except  thos6  who  were  dead  or  had  (juitted  the 
testator' s  service.  A  similar  decision  was  given  in  Hussell 
V.  Dickson  (*),  in  which  it  was  held  that  circumstances  might 
be  adduced  to  rebut  the  presumi)tion  that  the  testator  in- 
tended the  legacies  to  be  cumulative. 

Here  we  say  that  the  circumstances  of  the  case  fully 
prove  the  testator' s  intention  that  the  legacies  should  not  be 
cumulative. 

In  the  cases  cited  the  instruments  were  executed  at  differ- 
ent times,  and  there  was  nothing  in  the  circumstances  to 
show  an  intention  that  they  should  be  substitutional. 

Sir  R.  Malins,  V.C.  :  The  question  I  have  to  decide 
here  is  whether  the  testator  has  given  to  Eliza  Dymocke 
and  her  children  two  legacies  of  £5,000,  or  one  legacy  of 
£5,000  only. 

The  case  is  a  very  singular  one,  although  the  facts  are 
very  simple.  The  testator,  a  gentleman  of  j>osition  in  life, 
and  of  considerable  fortune,  made  his  vdll  in  1860,  giving 
his  residuary  estate  to  Mrs.  Whyte,  the  mother  of  the  plain- 
tiff, and  it  is  proved-  by  the  evidence  of  Mr.  Kingsforo^  who 
was  his  solicitor,  that  on  that  occasion  the  will  was  executed 
in  duplicate,  one  copy  being  left  with  the  solicitor  who  pre- 

{lared  it,  and  the  other  lodged  with  the  residuary  legatee, 
t  is  plain  that  this  was  done  in  order  to  show  the  lady  that 
56]  ne  had  made  a  provision  for  her,  as  she  could  not  *take 
any  part  of  his  property  except  under  a  will.  Between 
1860    and   1868    he  nad  made  some  provisions  for  Mrs. 


f 


»)  2  Bro.  C.  C.>  621.  (»)  8  Ves.,  462. 

«)  1  Rasa.  A  My.,  90.  (*)  4  II.  L.  C,  293. 
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Dymocke,  and  he  was  always  increasing  and  adding  to  those 
provisions. 

But  the  question  arises  now  under  two  documents  exe- 
cuted on  the  second  of  April,  1868,  on  which  day,  in  his  own 
handwriting,  he  made  a  codicil,  or,  as  Mrs.  Dymocke' s 
counsel  say,  two  codicils,  to  his  will.  Certain  it  is  that  he 
drew  out  two  instruments  on  that  day,  the  effect  of  which 
was  precisely  the  same,  although  they  are  not  exactiy  in  the 
same  words.  The  result  of  each  instrument  is  to  give  Mrs. 
Dymocke  £6,000  for  life,  with  remainder  to  her  three  chil- 
dren, naming  them,  with*  remainder  over  to  the  lady  of  the 
manor  of  Compton  Martin.  One  of  these  instruments  con- 
tains the  addition  of  a  direction  that  the  £5,000  shall  be  in- 
vested in  the  funds.  No  one  can  possibly  tell  which  was 
executed  first  and  which  last.  Having  prepared  these  two 
instruments  in  his  own  handwriting,  the  evidence  of  the  two 
attesting  witnesses  who  were  his  servants  shows  that  he 
called  them  in  to  attest  the  execution  of  a  codicil  to  his  will. 
Their  statement  is  "a  codicil,"  and  the  testator  thereupon 
executed  in  the  presence  of  both  witnesses  two  documents, 
which  were  the  two  codicils  dated  the  2d  of  April,  1868,  and 
both  of  the  witnesses  at  his  request  subscribed  the  same. 
The  testator  made  no  observation  at  that  time,  or  at  any 
other  time,  with  reference  thereto,  and  the  witnesses  had 
never  on  any  othtu*  occasion  witnessed  or  attested  the 
execution  by  the  testator  of  any  will,  codicil,  or  other 
document. 

It  is  not  shown  at  what  time  of  day  this  took  place — 
whether  before  or  after  post  time— but  on  the  4th  oi  April 
Mrs.  Dymocke  states  that  she  received  by  the  post  one  of 
those  documents.  She  was  then  in  Somersetshire  and  the 
testator  wos  in  London,  and  it  came  to  her  in  a  registered 
letter  addressed  to  her  son  George  Dymocke,  with  a  letter 
to  her  in  these  words  :  "I  enclose  you  a  paper,  sealed  up, 
of  wliich  you  must  take  particular  care,  as  it  is  for  your 
benefit."  Then,  on  the  3a  of  April — that  is,  the  day  after 
he  had  executed  these  documents — he  sends  or  takes  to  Mr. 
Kingsford,  his  solicitor,  the  other  copy,  writing  on  it, 
"Codicil  to  my  will ;"  and  it  is  noted  by  Mr.  Kingsford  the 
day  he  received  it,  "Received  from  Sir  John  Henniker, 
Bart.,  3d  of  April,  1868."  It  is  clear,  therefore,  that  the 
testator  must  have  posted  the  codicil  for  Mrs.  Dymocke  on 
the  same  day  the  copy  of  it  was  *received  by  Mr.  Kings-  [57 
ford,  and  Mrs.  Dymocke  received  it  in  the  course  of  post  on 
the  4th  of  April. 

As  matters  stood  at  that  time,  what  was  the  intention  of 
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the  testator  ?  The  intention  of  course  I  cannot  collect  from 
an^  extraneous  evidence.  I  think  I  am  at  liberty  to  receive 
evidence  to  show  what  the  testator  did,  but  not  to  show 
what  he  intended ;  and  I  am  at  liberty  to  receive  evidence  to 
show  what  he  did  on  the  execution  of  these  instruments,  and 
I  do  not  think  the  evidence  of  what  he  did  is  by  any  means 
immaterial.  One  sees  at  once  why  it  was  he  executed  two 
codicils.  When  he  executed  the  will  on  the  7th  of  February, 
1860,  he  placed  it  in  the  hands  of  Mrs.  Whyte  to  satisfy  her 
that  he  had  made  a  provision  for  her.  Upon  the  same  prin- 
ciple, when  he  executes  this  codicil  in  1868,  actuated  by  the 
same  desire,  he  puts  it  in  the  hands  of  Mrs.  JDymocke,  to  sat- 
isfy her  he  had  made  a  provision  for  her  also. 

A  great  number  of  cases  have  been  cited,  but  I  apprehend 
they  all  proceed  on  the  same  principle.  The  rule  of  law  is 
clear.  All  the  cases  cited — equally  those  lately  decided  as 
those  decided  a  century  ago — ^go  upon  this  principle,  that 
where  there  are  separate  instruments  giving  legacies  to  the 
same  person,  the  prima  facie  presumption  is  that,  being 
by  different  instruments,  different  legacies  are  given.  As 
Lord  Cran worth  very  well  expressed  it,  if  the  testator  makes 
two  instruments,  he  must  be  presumed  to  have  intended  to 
give  twice.  That  is  the  prima  fade  presumption.  But 
tliat  priTna  fade  presumption  is  liable  to  be  rebutted ;  and 
the  cases  are  innumerable,  many  of  whujh  have  been  cited, 
in  which,  by  the  internal  evidence  of  the  instruments  them- 
selves, looking  at  all  the  surounding  circumstances,  the 
court  has  arrived  at  the  conclusion  that  double  or  cumu- 
lative legacies  could  not  be  intended.  In  the  present  case 
I  have  invited  the  counsel  to  supply  me  with  flie  name  of 
any  case  in  which  it  has  ever  been  decided  that  legacies 
given  by  two  instruments,  executed  at  identically  the  same 
time,  have  ever  been  held  to  be  cumulative. 

Now,  what  are  the  probabilities  ?  The  testator  executed 
two  instruments  at  the  same  time,  containing  a  legacy  of 
precisely  the  same  amount,  to  the  same  individual— because 
that  is  admitted  here  on  all  sides,  and  I  take  it  it  is  just  the 
same  as  if  it  had  been  give  to  Mrs.  Dymocke  absolutely — ^the 
testator  gave  £5, 000  in  each  of  these  instruments  to  Mrs.  Dy- 
58]  mocke ;  if  his  object  had  been  *to  give  £10,000,  he  could 
have  saved  himself  trouble  by  making  one  instrument,  and 
giving  £10,000.  Mr.  Cotton  very  ingeniously  suggested  that 
one  01  the  motives  which  might  have  actuated  him  was  this : 
that  if  he  gave  her  two  legacies,  of  £6,000,  and  then  subse- 
quently altered  his  mind,  ne  might  throw  one  codicil  behind 
the  fire,  and  thereby  not  hurt  her  feelings  by  showing  that 
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his  feelings  and  affections  had  diminished  when  he  lessened 
the  amount  of  the  legacy.    That  is  a  very  ingenious  sug- 

festion :  but  I  think  it  is  far  too  subtle  for  me  to  act  on. 
herefore,  as  a  general  rule,  I  should  presume  that  when  a 
testator  executes  at  the  same  time  two  codicils,  as  he  did 
here,  giving  to  the  same  i)erson,  or  the  same  set  of  persons, 
legacies  of  precisely  the  same  amount — ^it  might  have  been 
different  if  the  amount  had  been  different,  because  then 
I  think  there  might  have  been  a  presumption  that  he  in- 
tended both — ^but  giving  legacies  of  precisely  the  same 
amount  to  the  same  persons,  I  think  tne  presumption  is, 
and  the  transaction  itself  shows,  that  it  was  not  his  intention 
to  give  cumulative  or  different  legacies,  but  that  his  object 
must  have  been  to  execute  the  instrument  in  duplicate,  so 
that  if  one  should  be  lost  the  other  should  be  forthcoming. 
That,  I  think,  in  this  case  is  distinctly  shown  to  have  been 
his  object  by  what  he  did,  namely,  sending  one  to  the  lady, 
the  legatee,  and  the  other  to  his  solicitor  for  safe  pre- 
servation. If,  therefore,  it  is  possible  to  arrive  at  a  conclu- 
sion that  not  cumulation  but  repetition  was  the  object,  I  am 
clearly  of  opinion  that  it  was  repetition,  that  is,  that  it  was 
the  same  legacy,  and  that  the  two  instruments  were  to  have, 
not  a  different,  but  the  same  operation.  In  fact,  it  was  an 
execution  in  duplicate  only  fOr  the  object  to  which  I  have 
already  referred. 

If  the  matter  had  stood  upon  the  transaction  of  the  2d  of 
April,  1868,  that  is  the  conclusion  at  which  I  should  have 
arrived ;  an  in  coming  to  that  conclusion  I  think  I  am  act- 
ing in  perfect  accordance  with  all  the  authorities  that  have 
been  cited,  both  those  cited  by  Mr.  Olasse  in  his  reply  and 
those  which  Mr.  Cotton  relied  upon :  Coote  v.  Boyd  Q, 
Ridges  v.  Morrison  (•),  Lee  v.  Pain  (*),  Fraser  v.  Byng  H, 
Barclay  v.  Wainwright  {^\  and  Russell  v.  Dickson  (*). 
They  all  proceed  on  the  same  principle,  that  the  legacies 
*must  be  considered  as  cumulative  prima  facie;  but  [59 
the  internal  contents  of  the  instruments,  or  circumstances, 
may  rebut  that  prima  facie  intention,  and  show  that  cu- 
mulation was  not  intended,  but  mere  repetition.  But  I  think 
in  the  present  case  I  am  relieved  from  all  difficulty,  because 
matters  did  not  stop  there.  This  being  the  2d  of  April, 
1868,  the  testator  suDsequently  executed  another  codicil  in 
the  month  of  September,  1869,  nearly  a  year  and  a  half 
after  the  codicil  in  question,  whereby  he  revoked  a  codicil 

(»)  2  Bro.  C.  C,  521.  {*)  1  Ruas.  A  My.,  90. 

(*)  1  Ibid.  389.  (»)  3  Vcs.,  462. 

(»)  4  Hare,  201.  (•)  4  H.  L.  C,  293. 
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dated  the  Tth  of  November,  1867,  and  he  also  revoked  an- 
other codicil  made  in  the  year  1869,  and  then  follows  the 
passage  which  is  alone  material,  ''And  in  all  other  respects 
I  conhrm  my  said  will  dated  the  7th  of  February,  1860,  ex- 
cept so  far  as  the  same  is  altered  by  a  codicil  thereto  dated 
the  2d  of  April,  1868,  which  last- mentioned  codicil  I  hereby 
confirm."  Mr.  Cotton  has  suggested  that  although  he  said 
"codicil"  he  might  have  meant  "  codicils."  I  am  bound  to 
take  the  words  of  the  testator,  and  to  presume  that  every 
testator  knows  exactly  the  words  he  has  used.  I  cannot 
attend  to  the  suggestion  that  he  did  not  observe  the  differ- 
ence between  "codicil"  and  "codicils."  If  at  the  time  he 
executed  the  codicil  of  September,  1869,  he  thought  he  had 
made  two  codicils  of  April,  1868,  by  each  of  which  he  had 
given  this  ladj  £6,000,  ne  would  have  said,  "except  so  far 
as  the  will  is  altered  by  two  codicils  thereto  dated  the 
2d  of  April,  1868,  which  last-mentioned  codicils  I  hereby 
confirm."  If  I  were  at  liberty  to  go  out  of  the  contents  of  the 
instrument  itself,  which  it  is  not  necessary  to  do,  it  is  proved 
by  Mr.  Kingsford  that  this  codicil  was  engrossed  in  his 
office.  I  have  l^ere  the  two  documents  produced  from  the 
Court  of  Probate.  Mr.  Kingsford  proves  that  it  was  en- 
grossed in  the  usual  way  in  his  office,  and  that  those  words 
were  added  by  him  at  the  testator' s  dictation.  The  testator 
seems  to  have  been  a  man  not  deficient  of  capacitor  in  these 
matters,  for  whether  it  is  one  codicil  or  two  codicils  which 
he  executed  on  the  2d  of  April,  they  would  not  do  any  dis- 
credit to  a  member  of  the  legal  profession,  for  he  has  very 
well  created  a  life  estate  with  remainder  to  three  children, 
with  a  gift  over  by  way  of  executory  bequest.  At  aU  events, 
he  was  a  man  perfectly  cognizant  of  what  he  was  about, 
and  when  he  dictated  to  Mr.  Kingsford  the  words  of  the 
codicil,  ' '  except  so  far  as  the  same  is  altered  by  a  codicil 
60]  thereto,"  1  am  bound  to  say  *that  if  it  had  stood  on  that 
parol  evidence  I  must  have  come  to  the  conclusion  that  he 
meant  "codicil"  and  not  "codicils."  I  do  not  advert  to 
that  as  influencing  my  judgment  at  all,  but  only  as  showing 
that  the  words  contained  in  the  instrument  were  the  real 
words  of  the  testator,  and  that  he  deliberately  intended  to 
state  by  this  that  he  had  executed  one  codicil  to  his  will, 
and  that  one  codicil,  and  one  codicil  only,  he  confirms. 
Therefore,  if  I  take  it  as  a  matter  of  intention,  I  am  perfectly 
satisfied  that  the  intention  of  the  testator  was  to  give  one 
legacy  only.  I  come  to  the  conclusion,  however,  upon  the 
internal  contents  of  the  instruments,  that  that  was  his  inten- 
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tion,  and  I  am  corroborated  in  that  by  all  that  took  place 
and  all  the  surrounding  circumstances. 

There  is  one  more  circumstance  only  to  which  I  have  to  ad- 
vert, and  which  is  certainly  rather  inexplicable,  and  I  confess 
I  have  not  heai'd  any  good  reason  for  what  the  testator  did. 
Having  in  April,  1868,  placed  this  codicil  in  the  hands  of 
Mr.  Kingsford,  who  had  been  his  solicitor  for  thirty  years, 
he  seems  to  have  taken  it  out  of  his  hands,  which  he  had 
perfect  liberty  to  do,  whether  for  the  purpose  of  destruction 
or  anything  else  I  do  not  know,  but  in  the  year  1871  he  put 
the  second  copy  of  this  codicil  into  the  hands  of  Mrs.  Dy- 
mocke.  He  also  obtained  from  Mr.  Kingsford  the  dupli- 
cate copy  of  his  will.  He  returned  the  will  to  Mr.  Kingsford, 
but  he  put  this  codicU  into  the  hands  of  if  rs.  Dymocke,  who 
had  already  got  one  codicil ;  why  he  did  that  I  do  not  know, 
but  it  cannot  have  any  operation,  because  I  must  determine 
the  question  before  me  upon  what  took  ]C)lace  in  1868  as  in- 
terpreted by  the  testator  in  the  codicil  ol  1869.  Nothing  he 
did  after  that  altered  the  testamentary  disposition  he  had 
made ;  and  therefore  if  I  am  right  in  my  conclusion  that  the 
effect  of  what  he  did  on  the  2d  of  April,  1868,  as  declared 
by  himself  in  the  codicil  of  the  21st  of  September,  1869,  was 
to  give  one  legacy  only,  it  is  perfectly  clear  that  nothing 
that  he  did  afterwards  could  give  another  legacy  ;  and  upon 
every  ground  I  come  to  the  conclusion  that  one  legacy  only 
was  intended  to  be  given  by  the  testator. 

Solicitors  for  the  plaintiff :  Messrs.  Kingsford  &  Dorman. 

Solicitors  for  the  defendants :  Messrs.  Oreg(yry^  Rowcliffes^ 
&  RawU. 

See  WUson  y.  O'Leary,  2  Eng.  Bep.,  842. 


[Law  Reports,  1*7  Equity  Cases,  65.] 
M.  R.,  Nov.  11, 1873. 

♦Sidney  v.  Sidney.  [65 

[1871     S.     140.] 

WIU — Belease  of  Iidereti  on  Specific  Sum — Ademption — HepiAlieation  by  CodieU-^ 

WiUa  Act  (1  Viet,  c.  26),  m.  24, 34. 

Testator  by  his  will,  after  reciting  that  there  was  due  to  him  from  his  son  the  sum 
of  £1,440  or  thereabouts,  secured  to  him  by  bills  or  notes,  or  otherwise,  released  his 
son  from  payment  of  any  interest  up  to  the  time  of  his  death,  and  directed  that  he 
should  have  time  for  paynoent  of  the  principal  by  installments.  Some  years  after  he 
maile  a  codicil  not  containing  any  reference  to  the  aforesaid  release.  At  the  date  of 
the  will  the  son  was  indebted  to  his  fieither  in  the  sum  of  £1,400,  and  between  the 

7Eng.  Rep.]  86 
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dates  of  the  wiU  and  codicil  that  sum  was  paid  off  and  a  sabseqaent  advance  of  £1,291 
was  made  to  the  son  by  the  testator,  which  was  owing  at  the  time  of  his  death : 

Held,  that  the  release  of  interest  was  equivalent  to  a  specific  legacy  of  the  interest 
on  the  debt  due  at  the  date  of  the  will ;  that  the  legacy  had  been  adeemed,  and  that 
the  release  did  not  extend  to  the  interest  on  the  subsequent  debt  due  at  the  date  of 
the  codicil. 

William  Sidney,  the  testator  in  the  cause,  by  his  will, 
dated  the  20th  of  February,  1860,  made  the  following  pro- 
vision : 

"  Whereas  there  is  also  due  to  me  from  my  eldest  son  the 
aggregate  sum  of  £1,440  or  thereabouts,  secured  to  me  by 
buls  or  notes,  or  otherwise.  I  do  hereby  release  my  said 
son  from  the  payment  of  any  interest  up  to  the  time  of  my 
death.  And  I  direct  that  he  shall  have  time  for  payment  of 
the  said  sum  of  £1,440  or  thereabouts  bv  paying  one-sixth 
thereof  in  every  year  next  after  my  death,  so  that  the  same 
will  be  pavable  over  a  period  of  six  years  by  equal  yearly 
payments.^' 

The  testator  executed  two  codicils  to  his  will,  dated  re- 
spectiveljr  the  28th  of  February,  1870,  and  the  14th  of  May, 
1870,  which  did  not  contain  any-  reference  to  the  said  direc- 
tion as  to  his  son's  debt  or  the  mterest  thereon.  He  died  on 
the  25th  of  November,  1870.  At  the  date  of  his  will  the  tes- 
tator's  son  was  indebted  to  him  in  respect  of  various  ad- 
vances amounting  to  about  £1,400,  which,  it  was  admitted, 
represented  the  sum  referred  to  in  the  will,  and  the  repay- 
ment whereof  was  secured  by  promissory  notes  or  accept- 
ances. 

66]  *The  sums  thus  due  to  the  testator  at  the  date  of  the 
will  were  all  paid  oflf,  and  the  testator  subsequently  made  to 
his  son  other  advances,  which  at  the  date  of  the  second 
codicil  and  at  the  time  of  his  death  amounted  to  £1,291,  of 
which  £930  was  secured  by  promissory  notes,  and  £361  was 
unsecured. 

The  suit  was  instituted  by  the  son  against  his  father  s 
executors,  and  prayed  a  declaration  that  under  the  provis- 
ions of  the  wil^  as  confinned  by  the  codicils,  the  plaintiff 
was  wholly  released  from  the  payment  of  any  interest  up  to 
the  time  of  the  testator's  death  on  the  amount  owing  at  the 
testator' s  death  to  the  testator' s  estate  from  the  plaintiff  for 
principal,  on  any  bills,  notes,  or  otherwise,  and  also  was  en- 
titled to  time  for  the  payment  of  such  amount  by  install- 
ments. The  bill  also  prayed  an  injunction  to  restrain  an 
action  by  the  executors  to  recover  the  amount  in  question. 

The  question  in  the  case  was,  whether  the  will  operated 
only  as  a  release  of  the  interest  on  the  specific  sum  then  due, 
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or  whether,  that  sum  having  been  paid  oflf,  it  released  the 
interest  on  all  sums  due  from  the  son  to  the  father  at  the 
date  of  the  second  codicil  and  at  the  time  of  his  death. 

Mr.  Southgate^  Q.C.,  and  Mr.  J.  W.  Chitty^  for  the  plain- 
tiff :  This  will  was  republished  by  the  last  codicil,  and,  un- 
der sect.  34  of  the  Wflls  Act,  the  effect  of  its  republication, 
as  regards  the  operation  of  the  clause  in  question,  was  the 
same  as  if  the  testator  had,  on  the  14th  of  May,  1870,  made 
a  will  in  the  words  of  the  will  so  republished :  Winter  v. 
Winter  Q) ;  In  re  Goods  of  Lady  Truro  (') ;  Anderson  v. 
Anderson  (") ;  Doe  v.  Walker  (*). 

The  question  is,  whether  the  testator  meant  a  specific  thing 
when  he  used  the  words  "  Whereas  there  is  due  to  me  from 
my  eldest  son  the  aggregate  sum  of  £1,440  or  thereabouts, 
secured  to  me  by  bifls  or  notes  or  otherwise,"  and  then  re- 
leased his  son  from  the  payment  of  interest  up  to  the  time. 
We  contend  that  these  words  are  not  sufficiently  definite  to 
fix  the  exact  amount,  and  that  they  would  be  applicable  to 
the  amount  due  at  the  date  of  the  codicil,  and  would  operate 
as  a  release  to  the  son  from  payment  of  interest  on  aU  sums 
then  due  from  him. 

*Purther,  the  testator,  after  the  recital  of  the  debt,  [67 
says :  ''I  hereby  release  my  son  from  the  payment  of  any 
interest  up  to  the  time  of  my  death."  These  words  must 
operate  to  release  from  any  interest,  whatever,  quite  irrespec- 
tive of  the  particular  amount  of  debt  before  mentioned. 

Sir  JR,  Baggallay,  Q.C.,  and  Mr  C.  Browne,  for  the  defen- 
dants :  The  release  of  interest  provided  by  the  will  must  refer 
to  that  on  the  amounts  then  due  from  the  son,  and  not  to  the 
interest  on  subseouent  advances,  when  the  former  advances 
had  been  paid  on.  This  is  in  accordance  with  the  decision 
in  Douglas  v.  Douglas  T). 

In  the  case  of  In  re  Gibson  (•),  where  a  testator,  being  at 
the  time  possessed  of  £1,000  guaranteed  stock  in  the  North 
British  Railway,  bequeathed  to  A.  "my  one  thousand  N. 
B.  Bail  way  preference  shares,"  and  after  his  will  sold  his 
guaranteed  stock  and  died  possessed  of  shares  and  stock  in 
tne  same  railway,  acquired  oy  several  successive  purchases, 
exceeding  the  amount  bequeathed  to  A., — ^it  was  held  that, 
the  bequest  being  of  a  specific  thing,  which  had  been  adeemed 
and  was  not  in  the  testator's  possession  at  the  time  of  his 
death,  a  ''contrary  intention"  so  as  to  exclude  the  opera- 
tion of  1  Vict.  c.  26,  s.  24,  sufficiently  appeared  upon  the 

0)  6  Hare,  806.  {*)  12  M.  A  W.,  691. 

(*)  Law  Rep.,  1  P.  A  D.,  201.  («)  Kay,  400. 

(»)  Law  Rep.,  13  Eq.,  881.  («)  Law  Rep.,  2  Eq.,  669. 
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will,  and  that  A.  was  not  entitled  to  have  his  legacy  satisfied 
out  of  the  railway  shares  and  stock  in  the  testator  s  posses- 
sion at  the  time  of  his  death.  That  case  is  undistinguish- 
able  from  the  present. 

[The  master  of  the  rolls  referred  to  SmaV/nvan  v.  Ooolden  (*), 
wnere  a  testator  g^ve  to  his  son  "  all  sum  and  sums  of  monev 
due  to  me  from  him  on  bond  or  bonds  or  any  other  security/' 
and  the  son  was  indebted  to  the  testator  by  bond. at  the  date 
of  the  will,  and  afterwards  became  indebted  to  him  by  an- 
other bond ;  and  the  court  held  that  the  bequest  did  not  in- 
clude the  subseq uent  bond.  ] 

Here  the  old  debt  has  been  extinguished  and  a  new  one 
created,  which  is  the  same  in  effect  as  if  a  legacy  had  been 
68]  adeemed.  In  *such  a  case  the  34th  and  &th  sections  of 
the  Wills  Act  do  not  apply,  because  a  contrary  intention 
appears  in  the  will. 

In  Du  HouTTnelin  v.  Sheldon  (^,  which  was  under  the  old 
law,  an  appointment  by  will  made  in  1824  of  certain  bonds 
therein  referred  to,  and  all  other  bonds  (if  any)  which  the 
testator  had  any  power  to  appoint  or  devise,  wnich  wiU  was 
afterwards  confirmed  bv  a  codicD,  was  held  only  to  pass 
such  bonds  as  were  subjected  to  the  power.  MorUdgue  v. 
Montague  (*)  was  a  somewhat  similar  case  under  the  new 
law. 

We  contend,  therefore,  that  the  release  was  limited  to  the 
interest  on  the  debt  specifically  referred  to  in  the  will,  and 
that  there  has  been  no  such  confirmation  by  the  codicil  as  to 
extend  the  release  to  interest  on  the  subsequent  advances. 

Mr.  Southgate^  in  reply,  referred  to  Wagstaff  v.  Wdg- 
staff  (*),  and  Trinder  v.  Trinder  (*). 

Sir  <J.  Jessel,  M.R.:  This  bill  raises  a  question  which  has 
been,  since  the  passing  of  the  Wills  Act,  very  often  raised, 
and  which  I  am  afraid  will  continue  to  be  raised  very  often 
for  many  years  to  come.  The  question  is  how  far  the  pro- 
visions of  the  24th  section  of  the  WiUs  Act  apply  to  gifts  of 
le^cies  as  distinguished  from  gifts  of  residue. 

rf ow  the  first  question  to  be  considered  in  all  these  cases 
is,  what  does  the  instrument  mean.  The  will  in  this  case 
deals  with  property  rather  peculiarly  circumstanced,  and 
the  first  duty  of  the  court  is,  to  ascertain  what  the  will 
meant.  If  I  ascertain  that  the  will  meant  to  describe  a 
specific  sum  then  existing,  it  is  conceded,  as  I  understand, 
even  by  the  plaintiff,  that  the  fact  of  a  codicil  being  made 

(»)  1  Cox,  329.  (*)  Law  Rep.,  S  Eq.,  229. 

(»)  19  Beav.,  389  (*)  Ibid.,  1  Eq.,  696. 

(«)  16  Ibid.,  666. 
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substantially  confirming  the  will,  will  not  alter  the  nature  of 
the  gift.  If,  on  the  other  hand,  I  come  to  the  conclusion  that 
the  will  does  not  deal  with  a  specific  sum,  but  deals  with 
what  is  sometimes  called  a  class  of  objects,  subject  from  its 
nature  to  increase  or  diminution,  then  it  is  contended  that 
the  effect  of  the  republication,  or  rather  confirmation,  by  a 
codicil  coupled  with  the  24th  clause  of  the  Wills  Act,  will 
extend  that  gift  to  after  acquired  ^objects,  which  might  [69 
be  reasonably  comprised  in  the  original  description. 

The  will  is  in  these  terms :  [His  honor  then  read  the  clause 
in  question,  and  stated  the  facts  of  the  case.] 

Now  the  codicil  in  question  was  made  on  the  14th  of  May, 
1870,  shortly  before  the  testator's  death,  which  took  place  on 
the  26th  of  rfovember,  1870,  and  for  this  purpose  it  is  only 
necessary  to  say  that  it  confirmed  his  will,  except  as  altered 
and  varied  by  tne  codicils,  those  variations  not  affecting  the 
question  I  have  now  to  consider. 

The  first  contention,  which  was  strongly  uried  on  me,  was, 
that  the  release  of  interest  on  the  sum  "  of  £1,440  or  there- 
abouts secured  to  me  by  bills,  or  notes,  or  otherwise,"  was 
not,  under  the  circumstances  to  which  I  have  referred,  and 
in  spite  of  the  admission  of  the  bill  that  the  £1,400  or  there- 
abouts due  to  the  testator  at  the  date  of  the  will  represented 
the  sums  referred  to  in  the  will  as  £1,440  or  thereabouts,  to 
be  referred  to  the  sum  then  due,  but  that  the  testator  in- 
tended to  say  sums  which  might  be  owing  to  him  from  his 
son  generally.  I  am  totally  unable  to  accede  to  that  argu- 
ment. It  appears  to  me  to  be  a  very  plain  and  clear  descnp- 
tion  of  the  sum  then  due,  or,  in  the  words  of  the  bill  itself, 
that  those  are  the  sums  which  are  referred  to  in  the  will  as 
*' £1,440  or  thereabouts;"  that  is,  that  the  testator  was 
describing  a  particular  sum  ;  it  was  really  £1,400,  he  de- 
scribed it  as  "£1,440  or  thereabouts  ;"  it  was  really  secured 
by  some  promissory  notes  and  bills  of  exchange,  and  he  de- 
scribes it  as  "  secured  to  me  by  bills  or  notes  or  otherwise ;" 
it  was  really  owing  from  the  son,  he  describes  it  as  "  due  to 
me  from  my  said  eldest  son."  I  am  at  a  loss  to  conceive  how 
it  can  be  fairly  and  justly  said  that  that  is  a  general  descrip- 
tion as  distinguished  from  a  specific  description.  It  seems 
to  me  it  is  very  specific  indeed.  If,  however,  I  had  any 
doubt  upon  the  subject,  there  is  an  old  case  to  which  I  have 
referred,  SmaUman  v.  Goolden  (^*),  which  was  much  stronger, 
because  the  sum  was  not  mentioned  in  that  case,  for  there 
the  gift  was  to  the  son  of,  *' All  sum  and  sums  of  money  due. 
to  me  from  him  on  bond  or  bonds  or  any  other  security." 

(')  1  Cox,  829. 


n 


686  EQUITY  CASES.  [L.  R. 

ms  Sidney  ▼.  Sidney.  M.K 

Therefore,  with  the  exception  of  the  sum  being  mentioned, 
it  was  exactly  the  same  as  this  case.  Now  there  the  security 
70]  was  by  bond  or  otherwise,  and  it  was  held  *that  the 
bond  having  been  paid  off  and  another  sum  advanced  to  the 
son  upon  a  Dond  by  the  fcither,  the  second  sum  was  not  in- 
cluded in  the  gift.  There  it  is  very  likely  the  second  sum 
was  advanced  lor  the  same  purpose,  at  least  I  must  assume 
so,  as  nothing  is  said  to  the  contrary,  and  therefore  in  this 
respect  also  the  case  is  stronger  than  this. 

That  being  so,  the  only  question  remaining,  as  far  as  this 
point  is  concerned  is,  what  did  the  codicil  do  i  The  codicil 
confirmed  the  will,  except  as  altered  or  varied  by  another 
codicil.  But  if  the  legacy  was  adeemed  or  gone  by  the  pay- 
ment of  the  son  in  the  meantime  of  the  specific  sum  be- 
queathed, it  could  not  be  argued  that  the  codicil  gave  a  new 
sum,  nor  was  it  so  argued.  I  have  disposed  of  really  the 
substance  of  the  argument  as  it  appears  to  me,  which  was 
that  this  was  equivalent  to  a  gift  oi  the  sums  ''  due  to  me  by 
my  son ;"  I  have  held  that  it  was  a  specific  legacy,  and  there- 
fore upon  that  ground  I  consider  the  son  is  not  entitled  to 
any  benefit  now  under  the  will. 

There  was  one  point  which  was  suggested  by  Mr.  Chitty 
which  I  should  not  pass  over.    It  was  a  very  ingenious  sug- 

festion  ;  I  cannot  (much  as  I  should  be  inclined  to  do  it  if  I 
ad  the  power,  and  I  think  if  the  father  were  asked  he  would 
not  wholly  approve  of  my  decision)  alter  the  true  interpre- 
tation of  the  will  on  any  such  grounds.  The  will  does  not 
certainly  say  any  interest  on  the  sum,  but  looking  to  the 
context,  and  considering  that  interest  is  in  fact  a  sum  due 
for  the  non-payment  of  a  principal  sum,  and  considering 
that  the  sum  spoken  of  is  a  sum  described  in  the  first  clause 
of  the  same  sentence  as  due  from  the  son,  and  that  the  time 
given  for  the  principal  sum  is  in  the  third  clause  of  the  sen- 
tence, I  think  the  second  clause,  "  I  do  hereby  release  my  said 
son  from  the  payment  of  any  interest  up  to  the  time  of  my 
death,"  means  interest  on  the  particular  sum,  and  not  on 
any  sum  which  might  be  owing  under  any  circumstances. 
Therefore  I  am  afraid  I  cannot  give  any  effect  at  all  to  the 
clause  in  favor  of  the  son  under  the  present  circumstances, 
and  I  dismiss  the  bill. 

Solicitors  for  the  plaintiff:  Messrs.  Shum^  Grossman  & 
Crossman^  agents  for  Messrs.  O.  &  F.  Brumell^  Moiyefh, 

Solicitors  for  the  defendants :  Messrs.  Flux  &  Leadbitter^ 
agents  for  Mr.  B.  Woodman^  Morpeth. 


Vol  Xyn.] EQUITY  CASES. 687 

M.R.  Boatwright  r.  Boatwright.  18'78 

[Law  Reports,  IT  Equity  Cases,  71.] 
M.  R.,  November  6, 12,  1878. 

*BOATWRIGHT  V.   BOATWRIGHT.  [71 

[1860    B.     884.] 

Creditor's  SuU — Lapse  of  Time — AhBence  of  Personal  R^esentaHve — Acknowledgment 
of  Debt — Meeeutor  de  son  Tort — Statute  of  Limitations — Cost. 

A  testator  beinff,  at  the  time  of  his  death  in  1857,  indebted  to  B.  on  simple  contract, 

rye  by  his  will  his  real  and  personal  estate  to  his  wife  for  life,  and  appomted  J.  and 
executors.  The  will  was  not  proved  for  many  years,  but  the  widow  took  posses- 
sion of  all  the  property,  and  paid  interest  on  the  debt  to  February,  1864.  In  Sep- 
tember, 1870,  the  will  was  proved,  and  then  B.  filed  his  bill  on  behalf  of  himself  and 
other  creditors  against  the  widow  and  the  executors : 

Held,  that  the  daim  was  barred  by  the  Statute  of  Limitations,  and  that  the  bill 
must  be  dismissed  with  costs. 

This  was  a  suit  by  a  simple  contract  creditor  of  a  de- 
ceased testator  for  tlie  sum  of  £100. 

John  Boatwright,  the  testator  in  the  cause,  was,  at  the 
time  of  his  death,  indebted  to  the  plaintiff  in  the  sum  of 
£100,  secured  in  1849  by  a  promissory  note,  interest  where- 
on had  been  regularly  paid. 

The  testator,  by  his  will,  appointed  John  Boatwright  and 
Eliza  Boatwright  his  executor  and  executrix,  and  gave  to 
his  wife  Elizabeth  Boatwright  all  his  real  and  personal 
estate  during  her  life,  and  after  her  death  directed  that  the 
real  estate  should  be  sold  as  therein  mentioned,  and  that  the 
personal  estate  should  be  realized,  and,  subject  to  the  pay- 
ment of  his  debts,  that  the  proceeds  should  be  applied  as 
therein  mentioned. 

The  testator  died  in  1857,  and  his  widow  took  possession 
of  all  the  real  and  personal  property,  and  paid  to  the  plain- 
tm  the  mterest  on  the  said  sum  of  £100  down  to  the  1st  of 
February,  1864,  since  which  time  no  interest  had  been  paid. 

The  testator' s  will  was  retained  for  many  years  by  his 
widow  in  her  own  custody,  and  was  proved  on  the  27th  of 
September,  1870,  by  die  executrix,  Eliza  Boatwright. 

The  biU  was  filed  on  the  18th  of  February,  1871,  by  the 
plaintiff,  on  behalf  of  himself  and  all  other  the  simple  con- 
tract creditors  of  the  testator  against  the  testator's  widow 
and  Eliza  Boatwright  *and  John  Boatwright  as  defen-w  [72 
dants,  and  prayed  the  usual  administration  decree. 

The  defence  was  that  the  plaintiff' s  debt  was  barred  by 
the  Statute  of  Limitations.  Eliza  Boatwright,  by  her  an- 
swer, denied  that  she  had  assented  to  the  payment  of  interest 
by  her  mother. 
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Mr.  Sovihgate^  Q.C.,  and  Mr.  FreeToan.  for  the  plaintiff: 
The  defendants  in  this  case  rely  on  the  otatnte  oi  limita- 
tions as  a  bar  to  the  plaintiff' s  claim.  As,  however,  interest 
was  paid  by  the  widow  who  was  tenant  for  life  of  the 
real  estate  np  to  the  1st  of  February,  1864,  that  must  be 
considered  as  an  acknowledgment  of  the  debt  within  the 
meaning  of  sect.  6  of  3  &  4  Will.  4,  c.  42,  so  as  to  bind  the 
testator"s  real  and  personal  estate.  In  Roddam  v.  Morleyi^) 
payment  by  a  devisee  for  life,  under  a  will,  of  interest  on  a 
specialty  of  his  testator's  in  which  the  heirs  were  bound, 
was  held  to  be  an  acknowledgment  made  by  the  party  liable 
by  virtue  of  such  specialty  within  the  meaning  of  the  stat- 
ute. So  here  the  payment  of  interest  was  made  by  one  who 
was  in  the  position  of  executrix  de  son  torty  and  the  plain- 
tiff could  not  have  sued  her  as  devisee  without  the  will,  which 
she  kept  in  her  own  possession ;  neither  could  he  have  sued 
the  heir,  as  he  was  not  in  possession  of  the  real  estate.  The 
statute  would,  no  doubt,  have  been  a  good  defence  if  it  had 
begun  to  run  in  the  lifetime  of  the  testator,  as  in  Rhodes  v. 
87aethurst(^\  although  no  personal  representative  was  ap- 
pointed ;  but  here  there  was  no  one  who  could  be  sued  until 
the  will  was  proved  on  the  27th  of  September,  1870.  In 
Bur  dicky.  OarrickQ,  Lord  Hatherley  observed:  '*I  take 
the  law  to  be  that  if  the  statute  has  not  begun  to  run  during 
the  lifetime  of  an  intestate,  then  it  does  not  begin  to  run 
until  letters  of  administration  to  his  estate  have  been  taken 
out.''  The  same  rule  must  apply  to  probate:  DouglcLS  v. 
Forrest  {^y  We  submit,  therefore,  that  time  did  not  begin 
to  run  until  the  will  was  proved. 

Mr.  Fry,  Q.C.,  and  Mr.  Bury^  for  the  defendants:  The 
Statute  of  Limitations  is  a  complete  bar  to  the  claim.  The 
testator's  widow,  bv  taking  possession  of  his  property,  consti- 
73]  tuted  *herself  executrix  de  son  tort^  and  the  plaintiff 
could  have  sued  her  both  at  law  and  in  equity  under  the 
statute  of  43  Eliz.  c*  8.  Besides,  whether  the  will  was 
proved  or  not  cannot  affect  the  real  estate. 

Even  if  the  plaintiff  could  not  have  sued  the  executrix,  or 
the  widow  as  executrix  de  son  tort^  he  might  have  taken 
proceedings  to  compel  probate  of  the  will,  or  have  taken 
out  administration  himself.  There  is,  however,  authority 
to  show  that  he  might  have  sued  the  widow  :  Williams  on 
Executors  (*). 

In  Webster  v.  Webster  (•)  the  plea  of  the  Statute  of  Limi- 

(»)  1  De  G.  A  J.,  1.  (*)  4  Bing.,  686. 

(«)  4  M.  AW.,  42.  (*)  7th  Ed.,  p.  266. 

(8)  Law  Rep.,  6  Ch.,  283,  241.  (•)  10  Ves.,  98. 
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tations  hj  an  executor  whose  testator  died  in  1788,  but  of 
whose  will  no  probate  had  been  taken  out  till  1802,  was 
allowed  when  the  defendant,  the  executor,  had  posses- 
sed himself  of  the  personal  estate,  and,  therefore,  might 
have  been  sued  as  executor  de  son  tort  previously  to  1802. 
In  JRayner  v.  KoehUr  (*)  a  bill  was  sustained  against  an  ex- 
ecutrix de  son  tort^  and  although  that  case  was  not  followed 
in  Cary  v.  Hills  (•),  yet  we  submit  that  the  principle  is  well 
established,  and  was  recognized  in  Coote  v,   whittington  ('). 

Mr.  Freeman^  in  replv,  submitted  that,  even  if  the  plain- 
tiflFs  claim  was  held  to  be  barred  by  the  statute,  yet,  under 
the  circumstances  of  the  case,  the  bill  should  be  dismissed 
without  costs. 

Sir  GF.  Jessel,  M.B.,  after  stating  the  facts  of  the  case, 
continued:  When  the  testator  died  it  appears  that  his 
widow  took  possession  of  the  property,  but  no  one  proved 
the  will.  The  will  itself  was  not  proved  until  many  years 
afterwards,  on  the  27th  of  September,  1870,  by  the  execu- 
trix, Eliza  Boatwright.  ^ 

The  defence  is  the  Statute  of  Limitations,  which  arises  in 
this  way,  that  Elizabeth  Boatwright^  who  was  the  tenant  for 
life  of  certain  real  estate  belonging  to  the  testator,  paid 
interest  up  to  the  1st  of  February,  1864,  the  bill  not  being 
filed  until  the  Ist  of  December,  1870. 

It  is  attempted  to  get  rid  of  the  operation  of  the  statute 
by  various  ingenious  arguments ;  and  I  must  say  that  where 
a  debt  is  ^clearlv  admitted,  and  where  this  statute  is  [74 
used,  as  it  is  in  this  case,  not  with  a  view  of  protecting  persons 
from  a  claim  of  which  they  doubt  the  truth  and  honesty,  but 
for  a  purpose  for  which  it  was  not  intended,  namely,  to  defeat 
an  honest  claim  which  is  not  brought  forward  within  six 
years,  the  court  is  anxious  to  listen  to  any  fair  ground 
which  may  bring  the  case  of  the  creditor  within  some  or  one  of 
the  exceptions  which  have  been  established  to  the  stringent 
provisions  of  the  statute.  For  that  reason  I  have  looked 
into  flie  authorities  to  see  if  I  could  discover  any  ground  on 
which  I  could  give  relief  to  the  plaintiff,  but  I  have  not 
been  able  to  find  any. 

The  cause  of  action  accrued  in  the  testator' s  lifetime,  and 
whether  the  wiU  was  proved  or  not  is  therefore  immaterial. 
At  the  end  of  six  years  there  is  a  bar.  If  it  is  said  that  the 
payment  by  the  tenant  for  life  prevented  the  statute  run- 
ning at  all ;  it  would  operate  to  prevent  it  running  against 
the  real  estate  only,  and  even  then  more  than  six  years 

Q)  Law  Rep.,  14  Eq.,  262.  («)  LaW  Rep.,  16  Eq.,  79. 

(«)  Law  Rep.,  16  Eq.,  534. 

7Eng.  Rep.]  87 


690  EQUITY  CASES.  [L.  R. 

1873  Boatwright  v.  Boatwright.  M.R. 

have  run  since  the  last  payment.  It  appears  to  me,  there- 
fore, to  have  been  a  perfect  bar  as  regards  the  pei-sonal 
estate  long  before.  The  mere  fact  that  there  was  no  legal 
personal  representative  who  could  have  been  made  a  party 
to  a  suit,  wnen,  if  there  had  been  one,  he,  if  made  a  party 
to  such  a  suit,  might  have  successfully  pleaded  the  Statute 
of  Limitations,  cannot,  by  any  possibility,  be  material. 

If,  as  was  contended  by  Mr.  Southgate^  the  suit  could  not 
have  proceeded  in  the  absence  of  a  legal  representative,  the 
only  result  would  be,  that,  having  lost  the  remedy  against 
the  personal  estate,  the  plaintiff  would  have  lost  it  against 
the  real  estate  also,  notwithstanding  the  ^a vment  of  interest. 
I  hardly  think  that  can  be  the  law.  I  think  it  must  be  held, 
when  the  point  comes  to  be  decided,  that  if  the  remedy 
against  the  personal  estate  is  barred,  and  the  remedy  against 
the  real  estate  has  been  kept  alive  by  reason  of  payment,  that 
the  court  will  find  some  means  of  making  the  real  estate 
liable,  although  the  creditor  cannot  make  the  legal  personal 
representative  a  •party  to  the  suit.  However,  it  does  not 
appear  to  me  that  this  point  really  calls  for  decision  now. 
It  is  suggested  that  the  executrix  assented  to  these  pay- 
ments by  the  tenant  for  life,  and  so  kept  the  statute  irom 
running  until  1864,  but  if  that  were  the  true  view  of  the  facts, 
75]  *  which  however  is  denied  by  the  answer,  I  think  the 
case  of  Webster  v.  Webster  (*)  would  apply,  and  the  statute 
would  be  equally  a  bar. 

Mr.  Freeman  made  an  appeal  to  me  about  the  costs,  but 
if  I  were  to  listen  to  it  I  should  be  simply  trying  another 
question  which  the  statute  says  I  am  not  to  try. 

The  statute  says  that  if  a  person  elects  to  sleep  upon  his 
rights  for  six  years,  he  shall  not  enforce  them.  I  am  not, 
therefore,  I  think,  at  liberty  to  say — whatever  view  I  may 
entertain  of  the  conduct  of  those  who  use  the  statute  for 
such  a  purpose — that  the  statute  is  not  a  complete  defence ; 
and  bemg  a  complete  defence,  I  cannot  deprive  the  defen- 
dants of  their  costs  because  they  take  advantage  of  those 
rights  which  the  legislature  has  given  to  them.  At  the  same 
time  I  cannot  help  feeling  that  it  is  a  hard  case,  and  I  re- 
luctantly dismiss  the  bill  with  costs. 

Solicitors  for  the  plaintiff :  Messrs.  Barton  <fe  Pearman. 

Solicitor  for  the  defendants :  Mr.  W,  Norris. 

Q)  10  Ves.,  93. 

The  Statute  of  LimitatioDs  begins  to  said  to  "  accrue,  '*  within  the  terms  of  the 
operate  only  from  the  time  a  right  to  statute,  until  there  is  some  person  in  ex- 
demand  the  thing  in  question  vests  in  istence  capable  of  suing,  or  at  least  some 
some  one.    A  caiise  of  action  cannot  be  person  to  whom,  or  against  whom,  it  may 
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accrue.     Accordingly,  where  A.  received  was  sufficient  if  the  action  was  brought 

property  belonging  to  B.,  after  B.'s  death,  within  six  yeai-s  after  the  granting  of  Tet- 

and  C.  took  out  letters  of  administration  ters  of  administration.    Bucklin  v.  Ford, 

and  brought  his  action  against  the  execu-  6  Barb.,  898;   see  also  DeOroot  y.  Dt- 

tor  of  A.,  who  pleaded  the  Statute  of  Oroot,   1   Den.,  151 ;   DavtB  v.   Oarr,  6 

Limitetions;   Hdd  that  the  statute  only  N.  Y.,  124;   Olcott  v.  Tioga  JRaUway,  20 

commenced  running  from  the  granting  of  N.  Y.,  210;  ScoviU  v.   JScovill,  80  How. 

letters  of  administration,  and  not  from  Prac.  Rep.,  246. 
the  receipt  of  the  property ;  and  that  it 


[Law  Reports,  17  Equity  Cases,  76.] 

*BlDE  V.   HARRIS03S-.  [76 

V.-C.  M.,  Nov.  18,  1873. 
[1872    B.     150.] 

Will — Cortatrudion — "Money  due  at  my  Decease** — Unliguidated  Damagee, 

»  • 

A  beqne0t  of  "  all  and  every  sum  or  sums  of  money  which  may  be  due  to  me  at 
my  decease  "  will  pass  damages  recovered  in  an  action  by  the  executor  for  a  breach 
of  covenant  committed  in  the  lifetime  of  the  testator. 

Special  case.  J.  B.  Harrison,  by  his  will,  dated  the 
12th  of  July,  1869,  made  a  bequest  to  the  plaintiff  in  the 
following  words:  "All  and  every  sum  or  sums  of  monev 
which  may  be  in  my  house  or  about  my  person,  or  which 
may  be  due  to  me  at  the  time  of  my  decease."  He  also  ap- 
pointed the  plaintiflE  and  another  person  his  executrix  and 
executor.     There  was  no  residuary  rift. 

The  testator  died  on  the  19th  of  November,  1871,  and 
his  will  was  proved  by  the  plaintiff  alone. 

After  his  death  the  plaintiff,  as  his  executrix,  recovered 
£229  4^.  6^.,  damages  in  an  action  for  breach  of  a  covenant 
to  repair  contained  in  a  lease  made  by  the  testator,  and 
which  expired  in  hi^  lifetime.  The  damages  were  existing 
unliquidated  damages  at  the  time  of  the  death  of  the  tes- 
tator. 

The  opinion  of.  the  court  was  asked  by  the  special  case, 
whether  the  £229  4^.  6^.,  or  the  damages  of  which  the  same 
is  the  ascertained  amount,  passed  to  the  plaintiff  by  the 
above-mentioned  bequest. 

Mr.  Olasse,  Q.C.,  and  Mr.  Jolliffe^  for  the  plaintiff:  The 
damages  recovered  in  the  action  constituted  a  claim  payable 
in  money,  and  due  at  the  death  of  the  testator,  and  the 
action  only  ascertained  the  amount  which  the  lessee  was 
liable  to  pay  :  Orossley  v.  Elworthy  ('). 

Mr.  Hrggins^  Q.C.,  and  Mr.  E.  J^ord^  for  another  legatee 
who  was  not  interested  in  this  question. 

Q)  Law  Rep.,  12  Eq.,  168. 
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771  *Mr.  I^orth  (Mr.  Cotton^  Q.C.,  with  him),  for  the  next 
of  Tun  of  the  testator :  It  is  clear  that  these  tinliquidated 
damages  are  not  money  due  at  the  death  of  the  testator. 
They  were  at  the  time  merely  a  claim  of  unascertained 
amount,  and  under  such  a  gift  nothing  but  a  sum  of  money 
actually  due  can  pass :  St^henson  v.  Dowson  C),  It  is  for 
the  plaintiff  to  show  that  the  money  was  then  actually  due ; 
Martin  v.  Hobson  (•). 

[The  Vice-Chancellor  referred  to  Booth  v.  Hutchin- 
son (".).] 

Mr.  JolUffe^  in  reply,  was  stopped  by  the  court. 

Sir  R.  Malins,  V.C.  :  The  question  is,  whether  a  sum  of 
£229  4^.  6^.,  which  was  recovered  bv  the  executrix  after  the 
death  of  the  testator,  for  a  breach  oi  a  covenant  in  a  lease  to 
repair,  where  the  breach  took  place  in  his  lifetime,  was 
money  falling  under  the  description  of  ' '  aU  and  every  sum 
or  sums  of  money  which  may  be  in  my  house  or  about  my 
person,  or  which  may  be  due  to  me  at  the  time  of  my  de- 
cease." I  have  had  occasion  to  consider  the  point  before, 
and  I  came  to  the  conclusion,  in  Booth  v.  Hutchinson^  that 
money  afterwards  recovered  was  actually  due,  although  the 
precise  amount  was  not  ascertained.  What  was  recovered 
in  the  action  was  not  money  accruing  after  the  death  of  the 
testator,  but  £229  4^.  Qd,  was  recovered  because  that  was 
the  amount  which  the  lessee  owed  the  testator  in  conse- 
c[uence  of  the  breach  of  covenant,  and  I  am  of  opinion  that 
it  must  be  considered  as  money  then  due  to  him,  and  that 
the  action  merely  ascertained  the  amount.  I  am  therefore 
of  opinion  that  the  £229  4^.  ^d.  passed  by  this  bequest. 

Solicitors  :  Messrs.  Bower  &  Cotton, 

(1)  8  Beay.,  842.  O  Law  Rep.,  8  Ch.,  401.  (*)  Law  Rep.,  16  £q.,  sa 


[Law  Reports,  17  Equity  Cases,  78.] 
V.-C.  B.,  December  8,  4,  1878. 

78]  Stevenson  v.  Masson. 

[1871    S.    207.] 

DwMol  of  Griffin— ^AbandanmerU — DomicU  of  Choic6 — WiU — Betputi  of  Ruidu^'^ 

Advancement — Ademption, 

A  merchant,  a  native  of  Canada,  who  carried  on  his  business  at  Montreal,  in  1868 
retired  from  business,  sold  his  residence,  and  also  a  plot  of  g^und  which  he  had 
bought  for  a  grave,  and  went  with  his  wife  and  two  children  to  reside  in  France,  for 
the  purpose  of  educating  the  children.  He  resided  in  France  till  1868.  In  1867  his 
wife  died  there.    Early  in  1868  he  went  with  his  twp  ch^dren  to  England,  and  in 
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March  of  that  year  he  purchased  a  leasehold  house  at  6t  John's  Wood.  He  furnished 
the  house  and  continued  to  live  there  until  his  death,  in  May,  1871.  In  1868,  1866 
and  1870  he  paid  visits  to  Canada,  on  business  principally  relating  to  the  manage- 
ment of  the  estate  of  his  father,  a  Canadian;  of  whose  will  he  and  two  of  his  brothers 
were  the  executors.  When  in  Montreal,  In  1863,  he  executed  a  will  in  the  French 
language,  and  in  the  form  usual  in  Lower  Canada,  in  which  he  described  himself  as 
then  residing  at  Montreal.  By  this  will  he  in  effect  (in  the  events  which  happened) 
gave  the  residue  of  his  property  equally  between  his  children  on  their  attaining 
twenty-one.  He  also,  during  this  visit  to  Canada,  obtained  there  a  certificate  of 
domicil.  In  1865  the  testator,  when  he  was  in  Montreal,  executed  a  codicil  to  his 
will,  also  in  the  French  language,  and  in  a  similar  form  to  the  will.  The  codicil  did 
not  affect  the  gift  of  the  residue.  In  1869  the  testator's  daughter  was  married  in 
England  to  an  Englishman.  A  settlement  was  made  on  her  marriage  in  the  usual 
English  form.  The  trustees  were  Englishmen  resident  in  England.  By  the  settle- 
ment the  testator  covenanted  with  the  trustees  that  he  would  during  his  life,  or  within 
six  months  after  his  death,  pay  to  them  £8,600,  to  be  held  on  trust  for  the  daughter 
for  her  life,  for  her  separate  use,  with  remainder  to  the  issue  of  the  marriage.  In 
1869  the  testat(fr  apprenticed  his  son  to  a  merchant  in  London,  to  whom  he  paid  a 
premium  of  £400.  He  also  agreed  to  purchase  for  the  son  a  share  in  the  same  mer- 
chant's business,  and  paid  for  this  purpose  £1,100,  and  he  made  some  other  advances 
for  the  son.  When  he  was  in  Canada  in  1870  he  told  both  his  brothers,  who  resided 
there,  that  he  intended  to  return  there  permanently  in  a  few  months.  He  expressed 
this  same  intention  to  his  son,  but  never  mentioned  it  to  his  daughter.  The  testator 
died  in  England  in  May,  1871.  He  had  only  two  children,  a  son  and  a  daughter, 
both  of  whom  had  attained  twenty-one  before  his' death.  When  he  died,  no  part  of 
the  £8,600  had  been  paid  to  the  trustees  of  the  daughter's  settlement.  The  testator 
left  no  real  estate  in  England,  Canada,  or  elsewhere.  His  personal  estate  comprised 
Canadian  and  various  foreign  securities.  There  was  some  evidence  to  show  that  the 
loss  of  his  Canadian  domicil  would  have  ^disqualified  the  testator,  according  to  [79 
the  law  of  Canada,  from  acting  there  as  his  father's  executor : 
Heldy  that  the  testator's  domicil  at  the  time  of  his  death  was  English : 
Heldf  also,  that  the  gift  to  the  daughter  of  a  share  of  the  residue  of  the  testator's 
estate  was  adeemed  pro  tanto  by  the  £8,600  covenanted  to  be  paid  by  the  settlement. 

FuETHER  consideration  and  motion  to  vary  certificate. 

This  suit  was  instituted  to  administer  tlie  estate  of  Joseph 
W.  A.  Masson. 

The  testator  was  a  native  of  Canada.  He  married  there 
in  the  year  1847.  He  had  two  children,  a  daughter  born  in 
1848,  and  a  son,  the  defendant,  bom  in  1849.  The  testator 
carried  on  the  business  of  a  merchant  at  Montreal  until  the 
year  1858,  when  he  retired  and  went  to  France  with  his  wife 
and  two  children,  for  the  purpose  of  giving  his  children  a 
French  education.  Before  he  left  Canada  he  sold  his  resi- 
dence at  Montreal,  and  he  also  sold  a  small  piece  of  land  in 
the  burial-ground  at  Montreal,  which  belonged  to  him.  He 
continued  to  reside  in  France  until  the  year  1868,  with  the 
exception  of  two  short  intervals,  during  which  he  was  in 
Canada.  In  July,  1867,  his  wife  died  in  France.  Early  in 
1868  the  testator  came  with  his  children  to  England,  and  in 
March  of  that  year  he  purchased  the  lease  of  a  house  at 
St.  John's  Wood  for  a  term,  of  which  more  than  thirteen 
years  was  unexpired.  He  furnished  the  house  and  lived 
there  until  his  death  on  the  17th  of  May,  1871.    He  paid 
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visits  to  Canada  in  1863,  1865,  and  1870,  on  matters  of  busi- 
ness principally  connected  with  the  management  of  the 
property  of  his  father,  a  Canadian,  of  whose  will  he  and 
two  of  his  brothers  were  the  executors.  When  the  testator 
was  at  Montreal,  in  1863,  he  executed  a  will  in  the  French 
language,  and  in  the  form  usually  employed  in  Lower 
Canada.  In  it  he  described  himself  as  residing  at  Montreal. 
By  it  he  gave  his  wife  an  annuity  for  her  life,  or  until  her 
second  marriage,  and,  subject  tnereto,  he  bequeathed  the 
residue  of  his  property  to  his  children  in  equal  shares  on 
their  coming  of  age.  He  also  directed  that  no  division  of 
his  property  should  be  made  until  twelve  months  after  his 
deam,  and  he  appointed  his  son  and  three  other  persons 
executors  and  administrators  of  his  estate.  When  he  was 
at  Montreal  on  this  occasion  he  obtained  a  certificate  of  domi- 
80]  cil,  and  that  he  *wa8  a  british  subject.  When  he  was  in 
Canada,  in  1865,  he  executed  a  codicil  to  his  will,  which  was 
also  in  the  French  language,  and  in  a  similar  form  to  the 
will.  It  did  not  aflfect  tnfe  gift  to  the  testator*  s  children.  On 
the  15th  of  November,  1869,  the  testator's  daughter  was 
married  in  England  to  a  Mr.  Stevenson,  an  Englishman.  By 
a  settlement  dated  the  11th  of  November,  1869,  made  in 
contemplation  of  the  marriage,  the  testator  covenanted  with 
the  trustees  (also  Englishmen,  and  resident  in  England),  that 
he  would  ''  at  such  time  or  times  during  his  life  as  he  should 
think  fit,  or  within  six  calendar  months  after  his  death," 
pay  to  them  £8,500,  to  be  held  by  them  on  the  trusts  of  the 
settlement,  which  were  to  pay  the  income  to  the  wife  during 
her  life,  for  her  separate  use,  without  power  of  anticipation, 
and  after  her  deatn  to  stand  possessed  of  the  principal  on 
trust  for  the  issue  of  the  marriage  as  therein  mentionea,  with 
an  ultimate  remainder,  in  case  there  should  be  no  child  of 
of  the  marriaee,  who,  being  a  son,  should  attain  twenty-one, 
or  being  a  daughter,  should  attain  twenty-one,  or  marry 
under  that  age,  m  trust  for  the  wife  absolutely  if  she  should 
survive  the  husband  ;  but  if  the  husband  should  be  the  sur- 
vivor, then  in  trust  for  such  persons  as  the  wife  should  by 
deed  or  will  appoint,  and  in  default  of  Appointment  in  trust 
for  her  next  of  kin,  according  to  the  Statute  of  Distributions. 
No  part  of  the  £8, 500  was  paid  to  the  trustees  before  the 
testator's  death.  In  October,  1869,  the  testator  apprenticed, 
his  son  to  a  merchant  in  London,  and  paid  a  premium  of 
£400  for  so  doing.  He  made  further  advances  to  his  son. 
He  also  arranged  to  purchase,  on  his  son's  behalf,  a  share 
of  the  business  of  the  merchant  to  whom  he  was  apprenticed, 
and  paid  a  further  sum  of  £1,100  for  this  purpose,  which 
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with  the  other  advances,  were  treated  as  gifts  to  the  son,  no 
interest  being  paid  upon  them.  Both  the  children  had 
attained  twenty-one  before  the  testator's  death.  The  will 
and  codicil  were  proved  in  the  Probate  Court  of  London  by 
the  son  alone.  The  testator  left  no  real  estate  in  England 
or  in  Canada,  or  elsewhere,  but  part  of  his  property  was  in- 
vested in  Canadian  securities  and  part  in  French  and  other 
foreign  securities.  The  bill  in  this  suit  was  filed  by  the 
daughter  and  her  husband,  an  infant  child  of  the  marriage, 
and  the  trustees  of  the  settlement,  against  the  son,  for  tne 
administration  of  the  testator' s  estate.  The  testator  died  in 
England  in  May,  1871.  *An  administration  decree  was  [81 
made  in  November,  1871,  which  contained  {iriter  alia)  a  direc- 
tion for  an  inquiry  whether  the  testator  was,  at  the  respective 
dates  of  his  will  and  codicil  and  death,  domiciled  in  Eng- 
land or  Canada,  or  where  he  was  domiciled,  and  an  ing^uirjr 
what  advances  the  testator  had  made  to  his  children  in  his 
lifetime.  The  chief  clerk  found  that  the  testator  was,  at  all 
the  dates  mentioned,  domiciled  in  Canada,  and  that  the 
£8,500  was  an  advance  to  the  daughter.  The  plaintiffs  took 
out  a  summons  to  vary  the  certificate  in  these  respects.  Mrs. 
Stevenson  deposed  that  her  father  never  mentioned  to  her 
that  he  contemplated  leaving  England  permanentiy.  The 
defendant  deposed  that  his  father  had  frequently  told  him 
that  he  fully  intended  to  return  to  Canada  for  good  in  May, 
1871.  The  testator's  brothers  both  deposed  tnat  when  ne 
was  in  Canada,  in  1870,  he  told  them  that  it  was  his  inten- 
tion to  return  permanently  there  in  a  few  months.  There 
was  sortie  evidence  to  show  that,  according  to  the  law  of 
Canada,  the  testator,  if  he  had  lost  his  Canadian  domicil, 
would  have  been  disqualified  from  acting  as  his  fathei^s 
executor  in  Canada.  The  question  of  domicil  was  argued 
first,  because  it  was  supposed  that  the  English  law  would 
be  more  favorable  than  the  Canadian  to  the  contention  of 
the  plaintiffs,  that  the  £8,500,  secured  by  the  settlement,  was 
not  an  ademption  of  the  gift  to  the  daughter  contained  in 
the  will. 

Mr.  Eddis^  Q.C.,  and  Mr.  Locock  Wehhy  for  the  plain- 
tiffs :  We  say  that  the  testator  had  an  English  domicil  at 
the  time  of  his  death.  The  facts  prove  that  he  intended  to 
abandon,  and  did  abandon,  his  original  Canadian  domicil ; 
and  his  purchasing  a  house  in  England  and  settling  his  chil- 
dren in  life  there  are  sufiicient  to  show  that  he  acquired  an 
English  domicil.  The  most  that  the  evidence  proves  is  that 
he  expressed  an  intention  of  returning  to  Canada  perma- 
nently, but  he  never  did  any  act  to  carry  out  that  intention. 
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To  effect  a  change  of  domicil  there  must  be  factum  as  well 
as  animus :  TJany  v.  TJdny  H  ;  Baldane  v.  Eckford  (') ; 
Hoskins  v.  Matthews  (") ;  Atzorney-Oeneral  v.  Fitzger- 
ald (*) ;  Brunei  v.  Brunei  (•). 

82]  *Mr.  71  J..  Roberts^  for  another  infant  child  of  the 
daughter. 

Mr.  Fooks,  Q.C.,  and  Mr.  O.  W.  Collins,  for  the  defen- 
dant :  We  say  that  the  testator  never  lost  his  domicil  of 
origin.  He  went  to  France  for  the  special  purpose  of  edu- 
cating his  children,  and  the  facts  do  not  warrant  the  infer- 
ence that  he  intended  to  reside  permanently  in  England. 
Mere  residence  is  not  enough  to  prove  this,  and  here  the 
residence  in  England  was  oiuy  for  three  jrears.  The  domicil 
of  origin  is  always  preferred  to  a  domicil  of  choice.  In  all 
the  cases  cited  there  was  something  in  addition  to  residence 
to  show  an  intention  of  making  the  residence  permanent. 
The  marriage  of  the  testator' s  daughter  and  the  settlement 
of  his  son  in  England  are  circumstances  of  no  weight. 

[They  cited  Douglas  v.  Douglas  (*) ;  Aitchison  v. 
Dixon  (^).  ] 

Sir  James  Bacon,  V.C.  :  In  my  opinion  the  facts  do  not 
justify  the  conclusion  of  the  chief  clerk.  The  law  upon  this 
subject  has  been  very  often  canvassed,  not  only  in  tne  cases 
which  have  been  referred  to  here,  but  in  man v  others ;  and 
the  rules  are  very  distinctly  expressed.  Tne  domicil  of 
birth  is  prima  facte  the  domicil.  It  may  be  changed  by  the 
intention  of  the  party — ^his  voluntary  intention — and  it  may 
be  proved,  by  the  facts  and  bv  the  intention,  thsrt  a  new 
domicil  has  been  acquired.  Relying  on  that  principle,  and 
considering  the  evidence  in  this  case,  I  cannot  for  a  moment 
doubt  that  there  was  in  point  of  fact  a  domicil  acquired  in 
England  hj  the  act  of  the  testator,  and  that  it  was  his  inten- 
tion to  retain  that  domicil,  and  not  to  revert  to  his  original 
Canadian  domicU.  The  facts  are  very  simple  indeed.  In 
1858  a  merchant,  a  man  of  business,  wlio  was  in  possession 
of  some  wealth,  winds  up  all  his  affairs  in  Canada,  sells  his 
house,  even  sells  his  grave,  and  goes  to  Paris  for  the  pur- 
pose of  educating  his  children  ;  and  that  object  being  accom- 
plished, he  comes  to  England.  He  takes  a  house  there ;  he 
settles  his  children  there.  The  marriage  of  his  daughter 
and  the  apprenticeship  of  his  son  in  the  first  instance,  and 
the  subsequent  buying  of  a  partnership  for  him,  are  as  sen- 
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ouB  events  in  the  course  *of  a  man's  life  as  can  well  be  [83 
considered  with  reference  to  his  domicU. 

Then  it  is  said,  that  this  conclusion  is  controverted  by  the 
fact  that  he  went  back  to  Canada  upon  matters  of  business 
and  took  part  in  the  execution  of  his  father's  will.  But 
from  the  vagueness  of  the  expression  *'  upon  matters  of  busi- 
ness," I  am  bound  to  conclude  that  it  was  not  anything 
serious.  It  is  certain  that  he  did  not  take  a  house  in  Can- 
ada, he  did  not  tie  himself  in  any  way ;  he  did  nothing  to 
show  any  intention  of  remaining  permanently  in  Canada. 
On  the  other  hand,  there  was  an  intention  that  he  should 
permanentij^  remain  in  and  inhabit  the  house  he  took  in 
London,  which  was  the  very  place  in  which  he  married  his 
daughter  and  established  ms  son  as  a  merchant     The  sug- 

Jjestion  that  if  he  gave  up  his  Canadian  domicil  he  would 
ose  his  authority  to  act  as  executor  to  his  father's  will, 
seems  to  be  proved  in  the  faintest  way,  if  it  can  be  said  to 
be  proved  at  all,  and  I  do  not  think  that  if  it  was  more  dis- 
tinctly proved  it  would  at  all  alter  the  conclusion  at  which 
I  arrive  from  the  other  facts.  If  he  had  any  intention  of  re- 
gaining his  birth  domicil,  other  facts  must  have  happened, 
and  must  have  been  capable  of  ;proof,  if  they  had  happened, 
from  which  I  could  draw  that  inference.  I  find,  however, 
nothing  but  facts  from  which  the  inference  is  necessary, 
until  it  is  rebutted,  that  the  testator  had  established  himself 
in  England,  meaning  to  reside  in  England  all  the  days  of  his 
life,  in  which  countrv  he  had  established  his  children.  That 
he  died  possessed  oi  Canadian  securities,  does  not  help  the 
question  or  affect  it  in  any  way  whatever ;  for  he  also  had 
French  rentes  and  French  securities,  and  other  property  of 
various  kinds.     But  he  had  no  property  whatever  in  the 

S roper  sense  of  the  word  in  Canada.  He  had  debts 
ue  to  him  in  Canada,  but  no  property  there  other  than 
such  debts. 

I  think,  consistently  with  all  the  cases,  and  applying  in 
its  utmost  strictness  the  rule  which  has  been  recognized  in 
them  all,  that  on  the  intention  and  on  the  facte  the  testator 
had  chosen  his  domicil  in  England  and  died  while  that  dom- 
icil was  existing  and  was  his.  I  find,  therefore,  dissenting 
from  the  conclusion  of  the  certificate,  that  the  testator  was 
at  the  time  of  his  death,  domiciled  in  England. 

The  question  of  ademption  was  then  argued. 

*Mr.  Eddis,  Q.C.,  and  Mr.  Locock  Webb,  for  the    [84 

plaintiffs  :    The  advances  to  the  son  must  clearly  be  treated 

as  an  ademption  pro  tanto  of  the  gift  to  him  by  the  will.     A 

gift  by  will  of  a  share  of  residue  may  be  adeemed  by  a  sub- 

7Eng.  Rep.]  88 
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sequent  advance  to  a  child :  Montefiore  v.  Ouedalla  (*) ; 
Lady  Edward  Thyrvrie  v.  Earl  of  OlengalK^).  But  we 
say  fiiat  the  gift  to  the  daughter  was  not  adeemed  by  the 
settlement,  because  the  gift  by  the  will  was  to  her,  whereas 
the  settlement  was  on  trusts  wholly  different :  Chichester  v. 
Coventry  {^).  Moreover,  in  this  case,  under  the  will  the 
share  was  not  to  be  paid  till  twelve  months  after  the  testa- 
tor's death,  while  under  the  settlement  the  £8,500  was  to  be 
paid  within  six  months  after  his  death. 

[They  cited  also  Dawson  v.  Dawson  {*) ;  Triramer  v. 
Bayne{^)\  Cooper  v.  MacdonaldC)J] 

Mr.  T.  A.  Roberts^  for  anotner  infant  child  of  the 
daughter. 

Mr.  FooJcs^  Q.C.,  and  Mr.  O.  W.  Collins^  for  the  defen- 
dant, were  not  called  upon. 

Sir  James  Bacon,  V.C.  :  In  my  opinion  the  question  is 
sufficiently  clear  in  itself,  but  if  it  were  not  it  is  entirely  cov- 
ered by  tne  decisions  in  Dawson  v.  Dawson^  Trimmer  v* 
Bayne^  and  Cooper  v.  Macdonald.  The  argument  which  is 
based  upon  the  distinction  between  the  gift  by  the  will*  and 
the  trusts  created  by  the  settlement  is  not,  I  think,  a  sub- 
stantial one.  The  subject-matter  is  the  same,  the  intention 
is  the  same,  but  the  father,  who  I  suppose  may  be  consid- 
ered as  the  dictator  of  all  settlements,  thinks  fit  to  make  by 
the  settlement  a  provision  which  is  not  repugnant  to  the 
provision  in  the  will ;  not  in  the  slightest  degree  inconsistent 
with  it ;  but  which  only  introduces  those  proper  precaution- 
ary arrangements  whicn  would  be  naturally  found  in  a  set- 
tlement. That  is  the  sole  distinction  to  be  drawn.  In  my 
opinion  it  is  an  unsubstantial  distinction,  and  upon  the  au- 
thority of  the  cases  which  I  have  mentioned,  not  to  say  that 
85]  *there  are  other  cases  of  equal  value  which  might  have 
been  referred  to,  I  think  that  the  sums  advanced  to  the  son, 
and  also  the  sum  settled  upon  the  daughter,  must  be  brought 
into  hotchpot  for  the  purpose  of  ascertaining  their  interests 
in  the  residue. 

Solicitor  foJ  the  plaintiffs :  Mr.  John  Holmes. 
Solicitors  for  the  defendant :  Messrs.  Monckton  &  Co. 

(M  1  D.  F.  A  J„  93.  (*)  Law  Rep.,  4  Eq.,  604. 

O  2  H.  L.  C.  131.  (*)  1  Ves.,  608. 

(»)  Law  Rep.,  2  H.  L.,  71.  («)  Law  Rep.,  16  Eq.,  268. 
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[Law  Reports,  17  Eqnity  Casee,  86.] 
Y.-C.  B.,  December  10,  1878. 

London  and  Pboyinoial  Insurance  Company  y. 

Seymour. 

[1866    L.     16.] 

Fraiud — Juritdietion — Injunction — 8uU  to  reatrain  Aclion  at  Law,  and  to  obtain  De- 
livery Up  and  CancellaHon  of  Polida — ProeeedinffM  ttayed  till  after  Trial  of  Action 
-^Verdict  for  defendant  at  Law—Costa  of  Suit. 

Two  actions  were  brought  by  the  same  plaintiff  against  an  insurance  company 
upon  two  marine  insurance  policies.  After  issue  had  been  joined  an  order  was  made 
at  law  staying  one  action  until  the  other  had  been  tried,  on  the  terms  of  the  defen- 
dants at  la  weeing  bound  in  both  by  the  result  of  the  one  which  should  be  tried. 
But  the  plaintiff  at  law  was  not  to  be  bound.  The  company,  who  resisted  payment 
upon  the  allegation  that  the  policies  had  been  obtained  by  fraud,  affcerwaros  filed  a 
bill  in  equity  to  restrain  the  actions,  and  to  have  the  policies  delivered  up  and  can- 
celled. r(o  injunction  was  moved  for.  An  order  was  made  in  the  suit  staying  the 
proceedings  until  after  the  decision  of  the  action.  Ultimately  the  action  which  was 
tried  was  decided  in  favor  of  the  company,  on  the  ground  that  the  policy  had  been 
obtained  by  fraud.  The  plaintiff  at  law  then  delivered  up  both  policies  to  the  com- 
pany.   Upon  the  suit  coming  on  for  heaKng : 

neldf  that  a  decree  must  be  made  for  cancellation  of  both  policies ;  and  that  the 
defendants  must  pay  the  costs  of  the  suit. 

The  object  of  this  suit  was  to  obtain  a  declaration  that  the 
execution  by  the  plaintiffs  of  two  polici(BS  of  insurance  upon 

foods  shipped  in  a  vessel  called  tne  PeterhoflE  was  obtained 
y  misrepresentation,  and  to  have  the  policies  set  aside  and 
cancelled!.  The  bill  also  prayed  an  injunction  to  restrain 
the  defendant  Seymour  from  further  proceeding  with  two 
actions  at  law  which  he  had  commenced  against  the  plaintiffs 
on  the  policies. 

The  defendant  Seymour  was  an  insurance  broker.  The 
other  defendants  were  various  shippers  of  goods  on  board 
the  Peterhofl,  *and  the  ship' s  brokers,  for  all  of  whom  [86 
Seymour  acted  as  agent.  On  the  3d  of  December,  1862,  the 
defendant  Seymour,  as  agent  for  the  other  defendants, 
effected  with  the  plaintiffs  a  policy  for  £3,000  on  goods  ship- 
ped in  the  Peterhoff.  The  insurance  was  declared  to  be 
"  upon  goods  warranted  no  contraband  of  war."  The  voy- 
age was  to  be  from  London  to  Matamoras,  in  Mexico. 

On  the  10th  of  December,  1862,  Seymour,  as  agent  for  the 
other  defendants,  effected  with  the  plaintiffs  another  policy 
for  £3,000  on  goods  in  the  same  ship.  This  policy  was  ex- 
pressed in  similar  terms.  At  this  time  a  state  of  war  existed* 
between  the  United  States  of  America  and  the  so-called  Con- 
federate States  of  America.      A  considerable  quantity  of 
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goods  which  were  contraband  of  war  were  shipped  on  board 
the  vessel,  and  this  was  done  in  pursuance  of  a  prior  agree- 
ment made  bv  or  on  behalf  of  the  defendants  with  the  gov- 
ernment of  the  Confederate  States.  The  intention  was  to 
take  the  goods  to  Matamoras,  and  from  thence  to  carry 
them  across  the  border  to  Texas,  one  of  the  Confederate 
States,  the  ports  of  Texas  being  blockaded  by  the  United 
States. 

On  the  7th  of  January,  1863,  the  PeterhoflE  sailed  from 
London,  but  before  she  reached  her  destination  she  was 
seized  by  a  cruiser  of  the  United  States  and  was  carried 
into  one  of  their  ports.  A  portion  of  the  cargo  was  after- 
wards e^ondemned  bya  prize  court  at  New  York  as  contra- 
band of  war. 

On  the  7th  of  February,  1866,  the  defendant  Seymour 
commenced  actions  at  law  against  the  plaintiffs  on  both  the 
policies,  and  against  other  underwriters  upon  other  policies 
which  had  been  effected  upon  the  residue  of  the  gooos  ship- 
ped in  the  Peterhoflf.  The  defendants  to  the  actions  pleaded 
that  the  policies  had  been  obtained  by  means  of  fraudulent 
concealment  and  misrepresentation.  Issue  was  joined  on 
the  15th  of  June,  1865.  In  November,  1865,  an  order  was 
made  by  the  Court  of  Common  Pleas,  on  the  application  of 
the  defendants  to  the  actions,  that  all  the  actions  but  one 
should  be  stayed  nntiil  after  one  to  be  elected  by  Seymour 
had  been  triea,  the  defendants  in  all  the  other  actions  agree- 
ing to  be  bound  by  the  result  of  that  one  if  it  should  be  in 
favor  of  the  plaintiff.  Seymour,  however,  was  left  at  liberty, 
in  case  the  decision  should  be  against  him,  to  proceed  with 
87]  the  other  actions.  This  order  was  not  drawn  up  *till 
the  16th  of  January,  1866,  when  Seymour  elected  to  proceed 
with  the  action  on  the  policy  of  the  10th  of  December,  1862. 
The  biU  in  this  suit  was  filed  on  the  31st  of  January,  1866. 
The  action  came  on  to  be  tried  in  November,  1866,  when  a 
verdict  was  found  for  the  plaintiff,  subject  to  a  special  case 
to  be  stated  by  an  arbitrator.  It  was  stipulated  by  the  de- 
fendants to  the  action  that  the  facts  found  by  the  arbitrator 
in  the  special  case  might  be  used  by  either  party  as  evidence 
in  this  suit,  and  this  was  agreed  to  by  the  plaintiff  in  the  ac- 
tion. On  the  24th  of  February,  1869,  an  order  was  made  in 
the  suit  that  the  proceedings  should  be  stayed  until  the 
special  case  at  law  should  have  been  decided.  On  the  11th 
of  August,  1871,  the  special  case  was  stated  by  the  arbitra- 
tor, and  on  the  3d  of  June,  1872,  the  Court  of  Common 
Pleas  gave  judgment  for  the  defendants  in  the  action,  on  the 
ground  that  the  policy  had  been  obtained  by  misrepresenta- 
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tion,  and  that  there  had  been  a  breach  of  warranty  by  the 

Slaintiff  (*).  This  decision  was  afterwards  affirmed  by  the 
ourt  of  Exchequer  Chamber  (*).  The  defendants,  by  their 
answers  in  this  suit,  had  denied  that  any  of  the  goods  ship- 
ped in  the  Peterhoff  were  contraband  of  war,  and  after  the 
decision  against  them  at  law  on  this  point  they  filed  affida- 
vits verifying  their  answers.  The  suit  now  came  on  for 
hearing,  and  the  defendants  having  delivered  up  both  the 

Eolicies  to  the  plaintiJBfs,  the  main  question  for  argument  was, 
ow  the  costs  of  the  suit  were  to  be  borne. 
Mr.  Kay^  Q.C.,  and  Mr.  Marten^  for  the  plaintiffs:  We 
were  right  in  filing  the  bill,  and  by  it  we  have  obtained  the 
power  of  using  the  evidence  in  the  action  on  the  one  policy  in 
this  suit  upon  the  question  of  the  validity  of  the  other  pohcy. 
We  could  not,  except  by  filing  this  bill,  have  bound  tne 
defendants  to  abide  by  the  result  of  one  action.  Though  we 
had  a  defence  at  law,  we  were  entitled  to  come  to  this  court 
to  obtain  cancellation  of  the  policies:  De  Costa  v.  Scan- 
dret  (•) ;  India  and  London  Life  Assurance  Company  v. 
DaU)y  C) ;  TraiU  v.  BarinaJ') ;  British  *  Equitable  [88 
Insurance  Company  v.  Oreat  Western  Railway  Company  ("). 
In  the  latter  case  there  was  only  one  policy  in  question. 
Our  case  is  stronger,  inasmuch  as  the  verdict  m  our  favor  in 
the  one  action  would  have  been  no  defence  at  law  to  the 
second  action,  though  the  defences  were  virtually  identical. 
Hoare  v.  Bremridge  (')  shows  that,  though  the  practice  of 
this  court  in  a  case  of  this  kind  is  to  adopt  the  action  at  law 
to  try  the  question  of  fraud,  yet  this  is  <K)ne  without  preju- 
dice to  the  exercise  of  its  own  jurisdiction  when  that  ques- 
tion has  been  determined.  We  are  entitled  to  a  decree  for 
a  cancellation  of  the  policies,  and  to  our  costs  of  the  suit. 

Mr.  Little^  Q.C.,  and  Mr.  W.  B.  Heathy  for  four  of  the 
defendants :  This  was  an  unnecessary  and  vexatious  suit. 
There  is  no  authority  for  such  a  transfer  of  jurisdiction,  or 
for  enabling  the  successful  party  at  law  to  inflict  double 
cost  on  his  adversary.  The  consolidation  of  the  actions  at 
law  was  made  upon  the  application  of  the  plaintiffs  in  the  suit, 
and  after  they  nad  been  parties  to  all  the  proceedings  at  law 
they  filed  the  bill.  There  is  no  precedent  for  such  a  pro- 
ceeding. The  cases  relied  on  are  distinguishable.  In  Be 
Costa  V.  Scandret  (*)  it  does  not  appear  that  any  action  had 
been  brought.    In  India  and  London  Life  Assurance  Com- 

0)  41  L,  J.,  (CR),  198.  (*)  4  D.  J.  «k  S..  818. 

(«)  42  Ibid.,  111.  (•)  88  L.  J.  (Ch.)  132,  814. 

(»)  2  P.  Wms.,  170.  •         (')  Law  Rep.,  8  Ch.,  22. 
(*)  De  G.  <fc  8m.,  462. 
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party  v.  Dolby  Q,  which  was  a  demurrer,  the  parties  had  not 
joined  issue  in  tne  action.  So  it  was  in  TrauLv.  Baring  Q 
and  British  Equitable  Insurance  Company  v.  Oreat  Wesi- 
ern  Railway  Company,  Hoare  v.  Bremriage  does  not  sup- 
port the  plaintiffs'  contention.  If,  as  the  lord  chancellor 
said  there  ("),  the  court  would  act  on  the  judgment  at  law, 
what  is  the  use  of  the  answers  and  evidence  in  the  suit  ? 
Ochsenbein  v.  Papelier  (*)  shows  that  the  lord  chancellor 
did  not  approve  such  a  transfer  of  jurisdiction. 

Mr.  De  Gex^  Q.C.,  and  Mr.  W.  D.  Gardiner,  for  other 
defendants ;  The  jurisdiction  to  order  the  delivery  up  and 
89]  cancellation  of  *documents  is  never  exercised  in  a  case 
where  there  has  been  a  litigation  in  which  the  judgment  of  a 
court  of  law  must  be  conclusive.  This  is  reallj^  a  suit  for  dis- 
covery, of  which  the  plaintiffs  wished  to  avoid  paying  the 
costs. 

Mr.  Westlake,  and  Mr.  F.  JET.  LinklateTy  for  other  defend- 
ants. 

Sir  James  Bacon,  V.C:  I  whollj^  disclaim  the  imputa- 
tion that  I  have  any  intention  of  acting  in  the  face  of  the 
decision  of  Hoare  v.  Bremridge  (*).  I  have  heard  wh^t  is 
to  me  a  great  novelty  in  the  course  of  this  argument.  I  had 
thought  that  a  man  who  had  been  defrauded  had  a  right  to 
come  to  a  court  of  equity  to  be  relieved  from  the  conse- 
quences of  that  fraud.  The  plaintiJBfs  in  this  suit  file  their 
bill,  and  state  in  plain  terms :  We  have  been  cheated  by 
misrepresentations  made  to  us  by  or  on  behalf  of  the  defen- 
dants ;  they  have  got  from  us  two  policies  of  insurance ;  they 
can  sue  upon  them — they  are  suing  upon  them  ;  and  for  the 
reasons  we  allege  in  our  bill  we  asK  the  court  to  decree  that 
those  policies  should  be  delivered  up  to  be  cancelled.  That 
is  about  as  plain  an  equity  as  can  be  stated.  There  has  been 
an  attempt  to  confuse  the  plainness  of  it  by  referring  to  what 
took  place  at  law,  but  that  only  makes  the  plaintiffs'  case 
the  stronger.  There  were  two  actions  pending  at  law  ;  there 
were  proceedings  in  both,  and  in  the  result  it  was  agreed 
that  tne  facts  between  the  parties  should  be  turned  into  a 
special  case,  and  the  judgment  at  law  delivered  on  the  facts 
so  found.  The  facts  so  found  are  that  as  gross  and  deliberate 
a  fraud  as  can  well  be  expressed  in  words  was  committed  on 
the  insurers — that  the  shippers  had  contracted  with  the  con- 
federate government  to  send  articles  contraband  of  war  in 
the  ship  which  was  insured.     The  facts  are  plain  and  clear. 

(»)  4  De  G.  A  Sm,,  462.  (*)  Law  Rep.,  8  Ch.,  696. 

(»)  4  D.  J.  A  S.  318.  (*)  Law  Rep.,  8  Ch.,  22, 

{^)  Law  Uep.,  8  Ch.,  29 
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There  was  a  proceeding  in  the  Court  of  Common  Law  by 
which  the  special  case  was  arrived  at,  the  result  of  which  was 
that  Seymour  was  to  be  bound  as  to  one  action,  but  free  as  to 
the  other ;  while  the  defendants  were  to  be  bound  as  to  both, 
^hat  is  the  consequence  of  that  ?  It  leaves  the  company, 
whatever  might  be  the  result  of  the  action  on  the  first  policy^ 
liable  to  have  an  action  brought  *against  them  upon  the  [90 
other  policy ;  and  I  am  told  tnere  is  a  concurrent  jurisdiction 
at  law,  and  that  the  effect  of  that  is  to  oust  the  jurisdiction 
of  this  court.  No  case  which  has  been  referred  to  has  said 
this,  and  anything  more  repugnant  to  the  principles  of  this 
court  cannot  be  conceived.  Ijie  plaintiffs  are  dnven  to  pro- 
ceed with  their  suit.  They  would  most  willingly  drop  it ;  in 
fact,,  the  correspondence  that  has  been  read  snows  they  de- 
sired to  drop  it,  and  that  there  was  no  question  between  the 
parties  but  that  of  costs.  The  re^  substance  of  the  case  be- 
ing what  I  have  said,  is  it  equitable  that  the  plaintiffs  in  this 
suit  should  be  left  to  the  chances — however  remote,  however 
improbable — that  the  policv  upon  which  the  judgment  has 
not  been  pronounced  snail  be  put  in  suit  against  tnem,  and, 
whatever  be  the  result,  that  it  should  leaS  to  a  prolonged 
litigation  ?  Is  that  consistent  with  the  practice  of  this  court  ? 
The  cases  that  have  been  referred  to  do  not  touch  the  onlj 
question  I  have  to  decide,  for  in  Hoare  v.  Bremridge  (')  it  is 
perfectlv  plain  that,  although  the  lord  chancellor  declined 
to  interfere  to  restrain  the  proceedings^t  law,  because  that 
the  matter  should  be  decided  by  a  common  law  tribunal  was 
more  convenient,  still,  in  every  part  of  his  judgment  he  shows 
that  he  should  adopt  and  act  on  the  finding  at  law,  and  he 
leaves  all  the  rest  of  the  case — that  relating  to  the  cancella- 
tion of  the  policy,  among  other  things — ^to  be  the  subject  of 
future  consideration.  What  application  that  can  have  to 
the  present  case  I  am  at  a  loss  to  see.  Then  Ochsenhein  v. 
Papelier  (')  was  cited,  in  which  the  plaintiff  in  equity  com- 
plained that  he  was  being  wrongfully  sued  at  law,  because 
the  ground  of  the  action  there  was  a  judgment  which  had 
been  fraudulently  obtained — ^a  case  which  might  be  decided 
from  beginning  to  end  in  a  Court  of  Common  JLaw,  there  be- 
ing no  necessity  whatever  for  approaching  this  court.  The 
distinction  is  perfectly  obvious,  for  a  Court  of  Common  Law 
has  no  jurisdiction  to  order  the  cancellation  of  these  poli- 
cies. Notwithstanding  the  judgment  of  the  Court  of  Com- 
mon Law,  the  shippers'  and  brokers'  right  of  action  under 
the  second  policy  remains.  I  cannot  hesitate  for  a  moment 
in  making  the  only  decree  I  am  asked  for  now,  viz.,  that  the 

(»)  Law  Rep.,  8  Ch.,  22  (*)  Law  Rep.,  8  Oh.,  696. 
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policies  which  have  been  delivered  up  shall  now  be  can- 
91]  ceUed.  *The  plaintiffs,  to  whom  tne  policies  have  been 
delivered,  are  entitled  not  only  to  retain  possession  of  them, 
bnt  to  a  decree  of  the  court  that  they  be  now  cancelled. 

The  costs  of  the  suit  alone  remain  to  be  disposed  of.  From 
what  I  have  said  it  is  apparent  that  the  plaintiffs  never 
could  have  obtained  the  relief  I  am  now  giving  them,  but  by 
bringing  their  suit  to  a  hearing — unless  the  parties'  gooa 
sense  had  suggested  some  other  way  of  dealing  with  the 
case.  What  have  the  plaintiffs  done  1  They  are  accused  of 
having  acted  vexatiously,  and  of  having  gone  on  with  the 
suit  unnecessarily.  Of  vexation  I  do  not  find  a  trace  any- 
where. As  to  the  suit  being  unnecessary,  I  have  disposed 
of  that  point ;  for  I  think  it  was  absolutely  necessary  for 
their  protection,  and  it  was  their  plain  right  that  the  i>oli- 
cies  snould  be  delivered  up  and  cancelled.  But  if  the  charges 
of  ''vexation"  and  "want  of  necessity"  are  to  be  applied 
at  all  in  this  case,  without  hesitation  I  apply  them  to  the 
defendants.  Their  conduct  has  been,  in  my  judgment,  emi- 
nently unsatisfactory,  vexatious,  and  unnecessarjr ;  for  on 
the  facts  found  in  the  special  case  it  is  plainly  manifest  that 
they  one  and  all  of  them  committed  a  fraud.  This  fraud 
they  denied  in  their  answers,  and  they  justified  that  denial 
by  afterwards  again  swearing  to  the  truth  of  the  statements 
in  their  answers.  I  never  saw  a  xjase  in  which,  in  my  opinion, 
the  necessity  of  brifl^ginc  a  cause  to  a  hearing  was  more 
plainly  forced  on  reasonable  plaintiffs,  and  I  cannot  hesitate 
for  a  moment  to  make  the  decree  1  have  stated,  and  to  direct 
the  defendants  to  pay  all  the  costs  of  the  suit. 

Solicitors  for  the  plaintiffs:  Messrs.  Waltons^  Bubb^  & 
Walton. 

Solicitors  for  the  defendants :  Messrs.  Phelps  &  Sidgwick  ; 
Messrs.  Travers^  Smith  &  Co. ;  Messrs.  Elmslie^  Forsyth^ 
&  Sedgwick;  Messrs.  LinklcUer^  Hackwoody  &  Co. 
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*Hat5esing  V.  Laing.  [92 

[ISIO    C.    212.] 

Laing  v.  Zeden. 

[1870    L.     181.] 

Shipping  Documeni» — BiUof  Lading — Mai^t  Receipt  for  Ooods — Property  in  Qood» — 
JSquitable  Assignmenta — Notice — Local  Ousiom  of  Trade, 

The  master  of  a  yessel  may  properiy  rign  bills  of  lading  in  favor  of  the  shipper 
of  goods,  without  production  of  the  mate's  receipts  for  the  goods,  if  he  is  satisfied 
otherwise  that  the  goods  are  on  board  the  vessel,  and  has  no  notice  that  any  one  but 
the  shipper  claims  any  interest  in  them.    ' 

The  holder  for  value  of  bills  of  lading  so  given  has  a  better  title  than  an  indorsee 
of  the  mate's  receipts. 

A  local  custom  of  trade  was  alleged  to  exist  at  Bombay  by  virtue  of  which  the 
mate's  receipts  for  goods  shipped  on  board  a  vessel  are  negotiable  instruments,  and 
pass  the  property  in  the  goods  in  the  same  manner  as  bills  of  lading,  and  that  mas- 
ters of  ships  are  bound  to  have  the  mate's  receipt  returned  to  them  before  signing 
any  bill  oi  lading  for  the  goods  mentioned  in  that  receipt,  and  that  if  a  captain 
signed  a  bill  of  lading  without  production  and  delivery  to  him  of  the  mate's  receipt 
for  the  eoods;  he  would  be  bound,  on  the  production  of  that  receipt,  to  sifn  a  fresh 
bill  of  lading,  and  to  deliver  the  same  to  the  person  producing  Uie  mat^is  receipt, 
and  that  the  goods  mentioned  in  the  receipt  ougnt  to  be  delivereid  to  the  person  wno 
produced  the  second  bill  of  lading: 

I{eld,  that  such  a  custom,  if  proved  to  exist,  would  be  inoperative  as  against  the 
captain  and  the  shipowners. 

The  bill  in  the  first  of  these  suits  was  filed  by  the  members 
of  a  firm  of  cotton  brokers  at  Bombay,  who  traded  under  the 
style  of  Currumchund  Premchund. 

Tlie  bill  stated  that  for  some  time  previous  to  May,  1870, 
the  plaintiffs  had  been  in  the  habit  of  purchasing  cotton  in 
Bombay  for  a  firm  of  Harbord  &  Co.,  who  were  merchants 
in  Bombay  and  in  London.    William  Harbord,  one  of  the 

Eartners,  resided  in  England ;  G.  H.  Wilkinson  and  John 
[arbord,  the  other  two  partners,  resided  in  Bombay.    The 
bill  contained  the  f oUowmg  allegations : 

Par.  2.  "The  course  of  business  between  the  plaintiffs  and 
Harbord  &  Co.  was  that  the  plaintiffs  should  purchase  and 
pay  for  *the  cotton,  and  have  it  delivered  to  themselves,  [93 
and  that  afterwards  they  should  load  it  on  board  ship  at 
Bombay,  taking  the  usual  receipts  for  the  cotton  from  the 
mate  or  officer  m  charge  of  the  ship,  which  receipts  were  re- 
tained by  the  plainttflfs  and  taken  by  them  to  Harbord  &  Co., 
in  order  that  the  receipts  might  be  indorsed  to  the  plaintiffs 
7  Eng.  Rep.]  89 
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by  Harbord  &  Co.,  without  Harbord  &  Co.  at  any  time  hav- 
ing possession  of  the  same." 

Par.  3.  "The  plaintiffs  so  kept  the  receipts  in  order  that 
they  might  preserve  their  right  to  the  possession  of  the  cot- 
ton, and  the  receipts  so  kept  and  indorsed  to  them  were 
retained  by  them  tul  the  cotton  represented  by  the  receipts 
was  paid  for  by  Harbord  &  Co." 

Par.  4.  "Upon  such  payment  the  receipts  were  handed 
over  to  Harbord  &  Co.,  in  order  that  they  might  present 
them  to  the  captain  of  the  ship,  and  obtain  bills  of  lading, 
as  they  could  not  get  bills  of  lading  without  the  production 
of  the  receipts. ' ' 

The  bill  went  on  to  state  that  in  the  beginning  of  1870  the 
plaintiffs  received  orders  from  Harbord  &  Co.  to  purchase 
for  them  a  large  quantity  of  cotton.  This  cotton  was 
accordingly  purchased  by  the  plaintiffs,  and  was  loaded  on 
the  steamship  Alabama,  commanded  by  Captain  Bland. 
Among  the  cotton  so  shipped  were  two  parcels  of  eighty 
and  eighty-two  bales.  Receipts  for  these  two  parcels, 
signed  by  the  mate  of  the  ship,  were  given  to  the  plaintiffs* 
agent.  The  receipt  for  the  eighty -two  bales  was  in  this 
form : 

"S.  S.  Alabama. 
"Ist  June/70. 
"Received  on  board  eighty-two  bales  of  cotton  H.  &  Co. 

N  C  Marks.        ...      5 

N.  O.  C. 

&  69 

NC 

NCP        .        .        .        .8 

82 
"W.  B.  Dixon, 

"  Chief  Officer." 

The  receipt  for  the  eighty  bales  was  in  a  similar  form. 
94]  *The  bill  contained  the  following  further  alle^tions  : 

''In  accordance  with  the  usual  course  of  business,  the 
said  receipts  were  taken  by  LuUoobhoy  Currumchund,  the 
plaintiffs'  agent,  to  Harbord  &Co.,  and,  without  his  parting 
with  the  possession  of  the  same,  handed  to  them  to  be  in- 
dorsed, and  were  indorsed  by  them  and  handed  back  to 
LuUoobhoy  Currumchund  as  the  agent  of  the  plaintiffs. 
A  few  days  after  the  said  receipts  were  so  indorsed,  Harbord 
&  Co.  requested  the  plaintiffs  or  LuUoobhoy  Currumchund 
to  give  them  up,  in  order  that  Harbord  &  Co.  might  get  from 
the  captain  of  the  ship  bills  of  lading  for  the  same ;  but  the 
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plaintiffs  or  LuUoobhoy  Cumimchund  refused  wholly  to  do 
so  without  first  receiving  pavment  for  the  said  cotton,  as 
th^y  did  not  wish  to  let  Harbord  &  Co.  have  possession  of 
the  same  without  the  usual  payment.  Upon  such  refusal, 
Harbord  &  Co. ,  who  were  also  tne  agents  in  Bombay  for  the 
steamship  Alabama,  induced  the  captain  to  sign,  and  he 
did  accordingly  improperly  sign  and  hand  to  them,  bills  of 
lading  for  the  cotton  represented  by  the  said  receipts^  without 
the  production  of  the  receipts  themselves.  The  captain  signed 
the  bills  of  lading  as  the  agent  of  the  owners  of  the  ship." 

On  the  30th  of  May,  1870,  Harbord  &  Co.  drew  two  bills 
of  exchange  for  £1,000  each  upon  James  Wiseman  &  C6., 
of  London,  Each  of  these  bills  purported  to  be  drawn 
against  eighty  bales  of  cotton  per  steamer  Alabama,  and  to  * 
each  of  them  was  attached  a  bill  of  lading  dated  the  30th 
of  May,  1870,  and  signed  by  Captain  Bland,  for  eighty  bales 
of  cotton  shipped  oy  Harbord  &  Co.  in  the  steamship 
Alabama,  at  anchor  in  the  port  of  Bombay,  and  bound  for 
Liverpool.  These  two  bills  of  exchange  were  indorsed  by 
Harbord  &  Co.  the  same  day  to  a  bank,  called  the  Comptoir 
d'Escompte  de  Paris,  whose  agent  at  Bombay  gave  value  for 
them.  To  each  of  the  bUls  of  exchange  was  attached  a  let- 
ter of  hypothecation  of  the  cotton  in  favor  of  the  Comptoir 
d'  Escompte.  These  bills  of  exchange  were  sent  to  London 
and  were,  accepted  by  the  drawees,  but  were  not  paid  at 
maturity.  The  plaintiffs  alleged  that  on  the  13th  ol  June, 
1870,  before  the  ship  sailed  from  Bombay,  they  demanded 
of  Captain  Bland  that  he  should  sign  and  deliver  to  them  a 
bill  of  lading  for  the  162  bales  of  cotton,  and  that  he 
^refused  to  do  so  on  the  ground  that  he  had  already  [95 
signed  and  delivered  bills  of  lading  for  the  same  cotton  to  Har- 
bord &  Co.  The  ship  sailed  from  Bombay  on  the  14th  of  June, 
and  arrived  at  Liverpool  on  the  6th  of  August,  when  she  was 
consigned  to  a  Mr.  Zeden,  as  shij)'  s  agent.  The  registered 
owners  of  the  ship  were  James  Laing  and  Mary  Gourley,  of 
Sunderland.  On  the  2d  of  September,  1870,  the  plaintiffs' 
solicitors  gave  notice  to  Laing  and  Gourley  that  the  plain- 
tiffs claimed  the  162  bales  of  cotton  ;  they  also  gave  notice 
to  Zeden  not  to  part  with  the  cotton,  and  on  the  16th  of 
September  the  bUl  in  this  suit  was  filed  against  Laing  and 
Gourley,  Zeden,  and  the  members  of  the  firm  of  Harbord  & 
Co.,  praying  a  declaration  that  the  plaintiffs  were  entitled  to 
have  the  162  bales  of  cotton  delivered  up  to  them,  or  at  any 
rate  to  a  lien  on  the  cotton  for  the  purchase-money  thereof ; 
that,  if  the  plaintiffs  were  not  so  entitled,  it  might  be  de- 
clared that  the  defendants  Laing  and  Gourley  were  liable  to 
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make  good  to  the  plaintiffs  the  value  of  the  cotton ;  that  a 
receiver  might  be  appointed  to  sell  the  cotton  for  the  benefit 
of  the  persons  entitled  thereto,  and  that  in  the  meantime  the 
defendants  might  be  restrained  from  parting  with  the  cotton. 
On  the  17th  of  September  an  order  lor  an  injunction  in  the 
terms  of  the  praver  was  made  ex  parte^  and  it  was  served  on 
Laing  and  Gourley  on  the  28th  of  September,  aiid  on  Zeden 
on  the  89th  of  September.  On  the  29th  of  October,  1870, 
the  Comptoir  d'Escompte  commenced  an  action  against 
Laing  and  Gourley  to  recover  damages  for  non-delivery  to 
them  of  the  cotton  on  the  production  of  the  bills  of  ladmg. 
On  the  4th  of  November,  1870,  the  Comptoir  d'Escompte 
were  made  parties  by  amendment  to  the  suit  of  Hathesing 
V.  Laing ^  without  prejudice  to  the  injunction.  On  the  8th 
of  December,  1870,  Jjaing  and  Gourley  filed  the  bill  in  the 
second  suit  against  Zeden  and  the  Comptoir  d'Escompte, 
praying  for  an  injunction  to  restrain  the  Comptoir  dTEs- 
compte  from  further  proceeding  with  their  action,  and  on 
the  16th  of  December,  1870,  an  injunction  was  granted 
restraining  further  proceedings  in  the  action  until  the  hear- 
ing of  Laing  v.  Zeaen^  on  the  terms  of  the  plaintiffs  giving 
judgment  in  the  action  to  be  dealt  with  as  the  court  should 
direct;  but  execution  was  not  to  be  issued  without  the 
leave  of  the  court. 

By  their  answer,  in  Hathesing  v.  Laing^  the  Comptoir 
96]  d'Escompte  ^claimed  the  cotton  as  their  property,  and 
claimed  to  hold  the  bills  of  lading  as  purchasers  for  value, 
without  notice  of  any  irregularity  m  relation  thereto. 

The  defendants  liing  and  Gourley  by  their  answer  sub- 
mitted that  Captain  Bland  signed  the  bills  of  lading,  not  as 
their  agent,  but  as  the  agent  of  Harbord  &  Co.,  the  charter- 
ers of  tne  ship,  and  that,  if  the  plaintiffs  had  been  damnified, 
the  loss  had  arisen  from  their  own  neglect  in  not  giving 
notice  to  the  captain  not  to  sign  any  bills  of  lading  without 
notice  to  them. 

The  suit  of  Hathesing  v.  Laing  now  came  on  to  be  heard 
upon  motion  for  decree. 

According  to  the  plaintiffs'  evidence,  the  mate' s  receipts 
for  the  cotton  had  never  been  out  of  their  possession  or  that 
of  their  agents,  although  Harbord  &  Co.  had  requested  that 
the  receipts  might  be  given  up  to  them  in  order  that  they 
might  be  enabled  to  obtain  bills  of  lading  from  the  captain. 
The  plaintiffs  also  adduced  the  evidence  of  some  European 
mercnants  at  Bombay,  which  stated  that,  according  to  the 
usage  and  custom  of  merchants  at  Bombay,  the  mate's  re- 
ceipts for  goods  shipped  on  boarcj  a  vessel  represent  the 
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property  in  the  goods  therein  specified,  and  are  always 
negotiable  in  the  Bombay  market,  and  are  sold  and  pledged, 
and  pass  the  property  in  such  goods  in  the  same  manner  as 
bills  of  lading ;  tnat  captains  of  ships  are  bound  to  have  the 
mate's  receipts  returned  to  them  before  they  sign  any  bill  or 
bills  of  lading  for  the  goods  mentioned  in  those  receipts ; 
that  it  is  the  practice  for  brokers  who  have  bought  goods  for 
shippers  to  smp  them  in  their  principal's  name,  but  to  retain 
the  mate' s  receipts  as  their  security  and  by  way  of  lien  on 
the  goods  so  shipped ;  that  if  a  captain  signed  bills  of  lading 
for  goods  without  the  production  and  delivery  to  him  of  the 
mate's  receipts,  he  was  bound,  on  the  production  of  the 
mate' s  receipts,  to  sign  a  fresh  set  of  bills  of  lading,  and  to 
deliver  the  same  to  the  person  producing  the  mate' s  receipts ; 
and  that  the  goods  mentioned  in  the  receipts  ought  to  be  de- 
livered to  the  person  who  produced  the  second  bul  of  lading. 

Captain  Bland,  on  behalf  of  the  defendants,  Laing  and 
Gourley,  deposed  that  the  Alabama  was  chartered  to  Har- 
bord  &  Co. ;  that  a  large  quantity  of  cotton  was  shipped  by 
them  in  *her ;  and  that  till  this  suit  was  instituted  ne  [Qj 
believed  that  all  the  cotton  shipped  in  their  name  was  their 
property,  and  that  he  knew  no  one  else  in  the  transaction. 
No  notice  was  given  to  him  that  any  persons  besides  Har- 
bord  &  Co.  were  interested  in  the  cotton.  He  said,  also,  that 
he  never  signed  any  bill  of  lading  for  any  portion  of  the 
cargo  of  the  A^labama  on  this  occasion  without  having  the 
receipts  of  one  of  the  ship' s  people  forwarded  to  him  for  the 
same ;  that  he  signed  all  the  bills  of  lading  at  Harbord  & 
Co.'s  office.  He  said  that  he  never  heard  oi  any  such  cus- 
tom at  Bombajr  as  that  mentioned  in  the  plaintins'  evidence 
before  the  institution  of  the  suit.  He  had  never  been  at 
Bombay  before  this  voyage.  He  denied  that  anjr  appUcation 
was  made  to  him  by  or  on  behalf  of  the  plaintiffs  to  sign  a 
second  set  of  bills  of  lading. 

Mr.  Eddis^  Q.C.,  and  Mr.  Morshead^  tor  the  plaintiffs: 
We  say  that  the  Comptoir  d'Escompte  never  accjuired  any 
property  in  the  cotton  oy  virtue  of  the  bills  of  lading.  They 
are  entitled  to  every  advantage  which  the  bills  of  lading  give 
them,  but  as  the  captain  signed  them  wrongfully,  without 
the  production  of  the  mate' s  receipts,  no  property  passed  by 
them.  The  evidence  as  to  the  course  of  dealmg  between  the 
plaintiffs  and  their  principals  is  clear,  and  the  alleged  mer- 
cantile custom  at  Bombay  is  also  clearly  proved.  In  Craven 
V.  Ryder  (')  Chief  Justice  Gibbs  said :  "The  practice  is  that 
the  person  who  is  in  possession  of  the  lighterman' s  receipt  is 

O  6  Taunt.,  433,  434. 
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the  person  entitled  to  the  bill  of  lading,  which  ought  to  be  given 
only  to  the  holder  of  that  receipt.  Consequently  the  holder 
of  that  receipt  retains  a  control  over  the  goods  at  least  until 
he  has  exchanged  the  receipt  for  the  bfll  of  lading."  So, 
too,  in  Ruck  y.  Hatfield  (*),  where  goods  were  sold  free  on 
board,  but  the  vendor,  when  he  delivered  the  goods  on 
board  the  ship,  demanded  from  the  master  a  receipt  ac- 
knowledging that  the  goods  were  shipped  on  account  of  the 
vendor,  which  receipt  the  master  refused  to  sign,  and  after- 
wards signed  bills  of  lading  in  favor  of  the  purchaser's 
agent,  it  was  held  that  the  transiius  was  not  at  an  end,  and 
that  the  vendor  had  a  right,  on  the  insolvency  of  the 
98]  *purchaser,  to  stop  the  goods  in  transitu.  Chief  Jus- 
tice Abbott  said:  "The  defendant  (the  master)  ought  not 
to  have  signed  bills  of  lading  until  that  receipt  had  been 
handed  over  to  him  by  E.  &  S.  (the  purchasers),  after  having 
been  delivered  to  them  by  the  plamtiflf  (the  vendor)."  In 
Evans  v.  Nichol  C)  it  was  held  that  the  holder  of  the  receipt 
for  goods  signed  bj  the  mate  of  a  vessel  could  maintain 
trover  for  goods  shipped  to  be  delivered  to  him,  though  no 
bill  of  lading  was  signed.  On  the  authority  of  these  cases, 
we  have  a  right  to  the  relief  we  ask,  as  against  the  Comptoir 
d'Escompte,  inasmuch  as  the  bills  of  lading,  which  they 
held  could  not,  under  the  circumstances,  pass  any  property 
in  the  cotton  to  Harbord  &  Co.,  through  whom  they  claim. 
Then,  if  we  are  not  entitled  to  the  cotton,  or.  to  a  lien  on  it, 
Schuster  v.  McKellar  {*)  is  a  distinct  authority  that  the 
shipowners  are  liable  for  the  wrongful  act  of  the  captain  in 
signing  the  bills  of  lading  ^without  the  production  of  the 
mate's  receipts,  and  it  was  held  there  that  the  property  in 
the  goods  did  not  pass  by  the  bills  of  lading.  We  do  not 
dispute  the  authority  of  Lickharrow  v.  Mason  (*),  but  it  has 
no  application. 

Mr.  Kay^  Q.C.,  and  Mr.  B.  B.  Rogers^  for  the  Comptoir 
d'Escompte:  Upon  the  evidence  we  say  that  the  captain's 
account  must  be  taken  to  be  the  true  one ;  he  never  signed 
any  bills  of  lading  for  any  cotton  shipped  in  the  Alabama 
vdthout  seeing  the  mate's  receipts  for  it,  and  he  signed  the 
bills  of  lading  at  Harbord  &  Co.'s  office.  But  whether  this 
be  so  or  not,  our  title  as  purchasers  for  value,  without  notice 
of  any  irregularity,  must  prevail.  In  Pease  v.  Oloahec  (*) 
it  was  decided  that  a  bill  of  lading,  though  the  possession 
of  it  was  obtained  by  fraud,  if  indorsed  for  value  without 

(»)  6  B.  A  A.,  632.  (*)  2  T.  R,  63;  6  East,  20. 

(«)  3  Man.  <fe  G.,  614.  (*)  Law  Rep.,  1  P.  C,  219. 

(8)  7  E.  &  B.,  704. 
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notice  to  the  indorsee  of  the  fraud,  passes  the  property  in 
the  goods.  That  applies  to  the  present  case.  The  plaintiffs 
may  rely  on  the  dictum  of  Lord  Campbell  in  Ourney  v. 
Behrena  (*) :  "Although  the  shipper  may  have  indors^  in 
blank  a  bill  of  lading  deliverable  to  his  assies,  his  right  is 
not  aflfected  by  an  *appropriation  of  it  without  his  [99 
authority.  If  it  be  stolen  from  him,  or  transferred  without 
his  authority,  a  subsequent  bona  fide  transferee  for  value 
cannot  make  title  under  it  as  against  the  shipper  of  the 
goods.  The  bill  of  lading  only  represents  the  goods ;  and 
in  this  instance  the  transier  of  the  symbol  does  not  operate 
more  than  a  transfer  of  what  is  represented;"  but  that 
dictum  only  applies  to  the  case  of  a  fraud  committed  upon 
the  shipper,  it  does  not  apply  to  the  present  case  where  a 
fraud  IS  alleged  to  have  been  committed  by  the  shippers 
themselves,  ^o  fraud  committed  by  Harbord  &  Co.  upon 
the  plaintiffs,  with  whom  they  had  entered  into  a  collateral 
agreement,  can  affect  the  right  of  the  bona  fide  holders  for 
value  of  the  bills  of  lading.  Spalding  v.  Buding  (")  does 
not  apply.  The  right  to  stop  in  transitu  is  the  right  of  an 
unpaid  vendor ;  the  plaintiffs  were  not  vendors,  but  brokers. 
In  Cowasjee  v.  Thompson  {*)  it  was  held  that  the  retention 
by  vendors  of  the  mate's  receipts  for  goods,  the  bills  of 
lading  having  been  made  out  to  the  purchaser,  was  imma- 
terial in  a  case  where  the  vendor  had  elected  to  be  paid  by  a 
bill  of  exchange.  It  is  clear  that  the  present  plaintiffs  in- 
tended both  the  property  and  the  possession  of  the  cotton  to 
be  with  Harbord  &  Co.  The  evidence  of  the  alleged  custom 
is  insufficient,  even  if  such  a  custom  could  have  any  validity. 
Mr.  Miller^  Q.C.,  and  Mr.  JE.  Beaumont,  for  the  ship- 
owners :  There  is  no  case  against  us.  Our  duty  was  only 
to  hand  over  the  cotton  to  tne  person  entitled  to  it.  It  is 
laid  down  in  Schuster  v.  McKeUar  (*)  that  when  a  ship  is 
chartered  (as  ours  was)  as  a  general  ship,  the  master,  in 
signing  bills  of  lading,  acts  as  the  agent,  not  of  the  owner, 
but  of  the  charterer.  On  the  evidence,  the  captain's  account 
of  what  he  did  must  be  believed.  But  even  if  the  facts  were 
as  the  plaintiffs  allege,  they  have  no  right  against  us.  In 
all  the  cases  cited  on  their  behalf  the  question  was  whether 
the  bill  of  lading  was  given  by  the  master  to  some  one 
whom  he  must  have  known  not  to  be  the  true  owner  of  the 
goods.  There  is  no  magic  in  the  mate's  receipts,  and  here 
the  bills  of  lading  were  according  to  the  terms  of  the  receipts. 
There  is  nothing  to  show  that  the  plaintiffs  gave  any  notice 

O  8  E.  A  B.,  634.  («)  6  Moo.  P.  C,  165. 

(«)  6  Beav.,   376.  (*)  7  E.  A  B.,  724. 
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100]  of  their  claim  to  the  captain  *before  he  signed  tlie  bills 
of  lading.  The  plaintiffs  have  acted  so  as  to  justify  the 
master  in  signing  the  bills  of  lading  in  the  ordinary  way. 

Mr.  H.  Burton  Buckley^  for  the  ship' s  agent. 

Mr.  H.  A.  Oiffardy  for  the  trustees  in  bankruptcy  of 
William  Harbord. 

Mr.  EddiSy  in  reply:  As  to  stoppage  in  transitu^  the 
plaintiffs  were  really  in  the  position  oi  vendors  of  the  cotton. 
But  the  doctrine  oi  stoppage  in  transitu  goes  beyond  the 
simple  case  of  vendor  and  purchaser,  as  appears  by  lAck- 
harrow  y.  Mason  {')  and  the  cases  there  referred  to.  Then 
we  say  that  the  absolute  right  of  property  in  the  cotton  did 
not  pass  from  us  till  the  mate's  receipts  were  produced  to 
the  captain  and  the  bills  of  lading  were  signed  by  him.  This 
event  never  happened.  In  all  the  cases  cited  the  holder  of 
the  mate's  receipt  for  goods  was  recognized  as  entitled  to  the 
possession  till  the  receipts  were  produced  and  the  bills  of 
lading  signed.  A  bill  oi  lading  is  an  indicium  of  title,  but 
it  cannot  of  itself  create  a  title.  This  is  plainly  laid  down  in 
Qurney  v.  Behrendi^)  as  the  distinction  between  a  bill  of 
lading  and  a  bill  of  exchange.  In  Pease  v.  Oloahec  (•)  the 
bill  of  lading  had  conveyed  a  legal  title,  and  there  was  an 
equitable  title  superadded.  In  Cowasjee  v.  Thompson  C) 
it  was  said  that,  if  application  had  been  made  for  the  mate  s 
receipts,  they  must  have  been  handed  back.  If,  as  we  say, 
no  property  in  the  cotton  passed  to  Harbord  <fe  Co.  till  pav- 
ment  of  the  purchase-money  by  them  and  production  oi  tne 
mate' s  receipts,  then  the  bills  of  lading,  which  were  exe- 
cuted in  fraud,  can  give  no  title  even  to  a  purchaser  for 
value  without  notice.  As  to  the  shipownei's,  thejr  are  re- 
sponsible for  the  fraud  or  negligence  of  their  captain.  The 
master  is  the  agent  of  the  charterers  only  within  the  limits 
of  the  charterparty.  Beyond  those  limits  he  remains  the 
agent  of  the  owner :  Schuster  v.  McKeUar  (*). 
101]  *SiR  James  Bacon,  V.C.  :  This  case  is  very  impor- 
tant if  the  several  topics  which  have  been  ur^ed  have  any  ap- 
plication to  it,  or  ought  to  regulate  the  decision.  But  in  my 
opinion  it  can  be  disposed  of  upon  much  shorter  grounds,  and 
for  the  consideration  of  those  grounds  I  turn  first  to  the  bill 
itself,  and  I  there  find  that  the  course  of  business  between 
the  plaintiffs  and  the  firm  of  Harbord  &  Co.  is  thus  de- 
scribed :  [His  honor  read  paragraphs  2,  3,  and  4 of  the  bill.] 
That  is  the  course  of  trade  as  it  is  described,  and  that,  as  I 

(')  1  Sm.  L.  C,  4th  Ed.,  695.  («)  Law  Rep.,  1  P.  C,  219. 

O  3  E.  <fe  B.,  634.  (*)  6  Moo.  P.  C,  166. 

(»)  7  E.  A  B.,  704. 
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read,  means  that  the  plaintiffs  were  brokers  for  Harbord  & 
Co.,  and  bought  on  behalf  of  Harbord  &  Co.  the  cotton  now 
in  question,  which  they  had  a  ri^ht  to  retain  until  they  were 

Eaid  their  changes  as  brokers^  including  the  amount  they 
ad  laid  out  for  their  principals ;  and  that  that  relation 
would  give  them  a  lien  is  beyond  all  doubt ;  but  any  other 
title  than  lien  is  not  pleaded,  and  cannot,  according  to 
the  circumstances  of  the  case,  exist.  If  the  value  of  the 
cotton,  after  the  plaintiffs  had  bou^t  it  for  Harbord  &  Co. , 
had  increased,  no  matter  to  what  extent,  can  it  be  doubted 
that  Harbord  &  Co.,  upon  this  statement  of  the  course  of 
business,  would  have  oeen  entitled  to  the  increase  upon 

Saying  the  price  contracted  for  i  If  there  had  been  any 
iminution  in  the  value,  the  plaintiffs  would  have  suffered 
no  part  of  the  loss  occasioned  by  that  diminution.  Brokers 
they  were,  according  to  their  own  statement — ^brokers  with 
a  U^n ;  and  brokers  generally,  if  not  alwavs,  have  a  lien 
upon  the  goods  which  they  purchase  for  their  principals, 
and  the  possession  of  which  they  retain.  Other  rights  than 
that  the  plaintiffs  do  not  allege  that  they  have,  and  it  woald 
be  inconsistent  with  every  fact  of  the  case  to  suppose  that 
they  had  any  other  right.  Whatever  their  possession  was, 
their  right  beiag  only  to  a  lien,  that  lien  was  discharged  as 
to  the  possession  of  the  bales  of  cotton  when  they  put  them 
on  board  Harbord' s  &  Co.'s  ship.  There  is  no  question 
about  stoppage  in  transitu.  They  were  Harbord  &  Co.'s 
goods  from  the  beginning,  subject  to  their  paying  the  price  ; 
they  were,  by  Harbord  &  Co.'s  agents,  the  brokers,  put  on 
board  Harbord  &  Co.'s  ship,  and  a  receipt  was  taken  from 
the  mate  in  the  name  of  Harbord  &  Co.  The  bill  states  this 
distinctly  and  the  evidence  states  it  still  more  distinctly. 
The  lighterman,  coming  alongside  Harbord  &  Co.'s  ship, 
delivered  the  goods  on  *Doard  the  ship,  and  took  a  re-  [102 
ceipt  describing  the  things  which  had  been  so  delivered  and 
shipped,  and  stating  tlmt  they  had  been  so  delivered  on 
account  of  Harbord  &  Co.  The  broker's  lien  was  then  gone. 
I  am  at  a  loss  to  see  that  the  plaintiffs  had  any  other  lien  or 
right,  or  that  they  can  by  any  perversion  of  terms  be  called 
vendors.  [His  honor  then  read  the  above-stated  allegations 
in  the  bill  as  to  the  indorsement  of  the  mate's  receipts  by 
Harbord  &  Co.,  and  the  handing  them  back,  when  so  in- 
dorsed, to  the  plaintiffs'  agent ;  and  also  referred  to  the  evi- 
dence on  this  point,  and  continued:]  Neither  the  bill  nor 
the  evidence  states  when  that  was  done,  and  the  time  when 
it  was  done  appears  to  me  to  be  a  point  of  vital  importance 
in  this  case,  because  from  the  statements  and  from  the  nature 
7  Eng.  Rep.]  90 


714  EQUITY  CASES.  [L.  R. 

1878  Hathesing  ▼.  Lalng.     Lalng  y.  Zeden.  V.-C.  B. 

of  the  transaction  it  is  quite  clear  that  the  plaintiffs  thought 
the  mere  possession  of  the  receipts  was  nothing.  The  pos- 
session 01  the  receipts  by  them  was  simply  an  act  of  agency, 
and  in  proper  course  the  receipts  ought  to  have  been  handed 
to  Harbord  &  Co.,  and  so  the  plaintiffs  evidently  thought 
They  felt  that  they  had  parted  with  their  lien,  and  that  the 
receipts  held  by  them  were  good  for  nothing,  for  they  were 
Harbord  &  Co.'s  receipts ;  and  therefore  they  procured  an 
indorsement  to  hd  made  upon  them.  What  is  the  effect  of 
that  indorsement  ?  It  is  a  transfer  to  the  plaintiffs  of  the 
right  which  Harbord  &  Co.  had  by  virtue  of  the  delivery  of 
the  mate' s  receipts,  and  it  is  upon  that  the  plaintiffs  claim  ; 
upon  that  the  whole  of  their  complaint  agamst  the  present 
defendants  is  founded.  Nor  could  they  found  their  claim 
otherwise,  for  in  every  one  of  the  cases  that  have  been  refer- 
red to,  in  which  the  mate' s  receipts  are  mentioned,  they  are 
mate' s  receipts  taken  by  the  true  owner  of  the  property,  in 
order  that  his  right  to  and  possession  of  that  property  may 
not  be  questioned  or  disturbed  by  the  fact  of  his  having  de- 
posited the  goods  on  board  someDodjr  else' s  ship.  All  that 
the  captain  has  to  do  is  to  satisfy  nimself  that  the  receipt 
expresses,  in  quantity  and  description,  the  goods  which 
have  been  received  on  board  the  ship.  Having  done  that  in 
this  case,  he  has  discharged  his  duty  ;  he  has  given  bills  of 
lading  which  are  vouchers — ^vouchers  which  prevent  him 
from  ever  thereafter  saying  that  he  did  not  receive  these 
bales  of  cotton.  That  is  the  extent  of  his  liability,  and  if 
he  discharges  himself  from  that  liability,  the  possession  of 
103]  the  mate's  receipts  *by  somebody  else  than  Harbord 
&  Co.  does  not  signify  at  all,  and  as  between  himself  and 
Harbord  &  Co.  it  is  not  necessary  even  to  produce  the  re- 
ceipts. The  goods  were  delivered  on  board  as  Harbord  & 
Co.'s  goods ;  the  receipt  of  them  as  for  Harbord  &  Co.  was 
acknowledged,  and  it  was  given  to  the  man  who  came  along- 
side, that  he  might  carry  it  to  whomever  it  belonged.  It  went 
into  the  hands  of  the  plaintiffs,  and  it  was  held  by  them  to 
be  of  no  earthly  use  to  them  until  they  got  a  transfer  by  in- 
dorsement of  Harbord  &  Co.'s  right. 

In  my  opinion  it  would  add  greatly  to  the  perils  of  com- 
merce if  1  were  to  hold,  in  opposition  to  every  principle 
which  regulates  such  transactions  in  this  court,  that  by  that 
title  which  the  plaintiffs  say  they  had  acquired  by  means  of 
indorsements  of  which  they  gave  no  notice  to  the  captain,  or 
to  any  one,  until  after  it  was  too  late  for  the  captam  to  do 
anything  for  them,  they  can  defeat  the  title  of  the  bank. 
No  such  notice  having  been  given,  I  am  of  opinion  that  the 
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plaintiflfs'  right  cannot  avail  against  the  rights  which  the 
bank  acquired  through  the  bills  of  lading.  See  to  what  mis- 
chief it  might  lead  if  I  were  to  decide  otherwise,  ^yhat 
difference  is  there  between  the  mate' s  receipts  and  any  other 
chose  in  dction^  or  any  chattel  or  book  debt  %  A  policy  of 
insurance,  for  instance,  may  be  well  assigned  in  equity,  but 
the  assignment  is  of  no  avail  unless  notice  is  given  to  the  in- 
surer, who  is  the  person  to  be  charged.  The  captain  of  the 
ship,  from  the  time  he  receives  the  goocis,  is  chargeable  with 
them.  If  he  has  no  notice  that  any  other  owner  in  the 
world  exists  but  the  man  in  whose  name  the  receipt  has 
been  given,  what  liability  does  he  incur,  when  he  signs  and 
hands  over  the  bills  of  lading  to  that  man,  other  than  that 
which  he  would  incur  by  paying  a  debt  to  the  person  who, 
as  far  as  he  is  concerned,  is  the  sole  creditor  \  This  is  the 
universal  principle,  and,an  my  opinion,  it  is  directly  appU- 
cable  to  the  present  case.  If  I  thought  that  this  principle 
required  any  support,  it  could  not  by  anv  possibility  derive 
a  stronger  support  than  from  the  facts  oi  this  case.  Here  is 
a  captain  sailing  from  the  port  of  London,  going  to  Bombay 
for  tne  first  time,  knowing  nothing  about  local  customs,  but 
knowing  very  well  what  his  duty  as  skipper  is.  He  is  for 
fourteen  days  in  the  port  of  Bombay,  half  of  which  time  is 
occupied  in  delivering  the  cargo  that  he  brought  *there,  [104: 
and  the  other  half  in  taking  m  the  new  cargo.  During  that 
time  he  signed  a  number  of  bills  of  lading.  The  plaintiffs 
were  assignees,  it  is  said,  by  indorsement  of  the  mate' s  re- 
ceipts. Surely,  for  the  common  protection  of  innocent  per- 
sons in  mercantile  transactions,  it  was  incumbent  upon  them 
to  give  the  captain  notice.  They  saw  him  sign  bills  of  lad- 
ing daily.  They  knew  he  might  sign  a  bill  of  lading  at  any 
time,  and  there  was  not  the  slightest  intimation  or  notice 
given  to  him  of  their  claim  until,  according  to  their  own 
statement,  the  13th  of  June. 

The  captain' s  account  of  what  he  did  is  very  clear.  But 
looking  at  the  case  only  as  a  matter  of  law,  what  is  there  to 
induce  me  to  say  that,  even  after  the  transfer  of  Harbord  & 
•Co.'s  rights  by  indorsement  of  the  mate's  receipts,  no  notice 
of  it  having  been  given  to  the  captain,  he  was  m  the  slight- 
est degree  in  default  in  signing  the  bills  of  lading  as  he 
did?  [His  honor  then  referred  to  the  evidence  at  some 
length,  and  said  that  he  should,  as  a  jury,  find  in  favor  of 
the  facts  as  stated  by  Captain  Bland  witli  regard  to  his  sig- 
nature of  the  bills  of  lading,  and  the  application  to  him  to 
sign  a  second  set  of  bills  of  lading.  He  also  referred  to  the 
evidence  of  the  alleged   custom,   and  continued:]     It  is 
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possible  that  some  such  pernicious  and  loose  habit  may  pre- 
vail in  the  inark^t  at  Bombay,  but  is  that  a  custom  I  can 
adopt  i  Is  it  a  local  custom  you  can  fix  upon  a  captain 
from  Stepney  who  saw  Bombay  for  the  first  time  in  his  life 
in  1870  ?  It  may  be  a  custom  between  the  parties  concerned  ; 
but  even  taking  it  in  the  terms  in  which  the  witnesses  ex- 
press it,  there  is  not  a  word  about  indorsing  the  mate' s 
receipts,  nor  any  suggestion  that  the  indorsement,  if  it  is  of 
anjr  use  at  all,  does  not  create  a  new  title,  of  which  title 
notice  must  be  given  to  the  captain.  Then  they  say  that 
'^ captains  or  masters  of  ships  are  bound  to  have  the  mate's 
receipts  returned  to  them  before  they  sign  any  bill  of  lad- 
ing for  the  goods  mentioned  in  such  mate' s  receipts.' '  Why 
should  I  adopt  that  ?  It  cannot  be  true.  Suppose  a  maters 
receipt  to  be  lost,  are  the  goods  the  captain  s,  so  that  he 
cannot  be  called  upon  to  sijgn  a  bill* of  lading?  If  the  cap- 
tain satisfies  himself  by  his  own  eyes  and  his  own  hands 
that  the  goods  are  on  board,  then  the  mate' s  receipts  becopie 
to  him  a  matter  of  perfect  indiflEerence,  if  he  can  only  satisfy 
himself  whose  goods  the/y  are.  He  is  told  in  this  case,  and 
105]  he  knows,  that  *they  are  the  goods  of  Harbord  &  Co., 
and  therefore  he  signs  the  bill  of  lading  in  their  favor.  Then 
they  say,  "  It  is  the  general  practice  in  Bombay  of  such  of  the 
European  firms  there  as  employ  brokers  to  bujr  goods  in  the 
name  of  their  brokers,  but  to  ship  the  same  in  the  firm's 
name,  the  brokers  meanwhile  retaining  the  mate's  receipts 
as  their  securitv  and  by  wav  of  lien  on  the  goods  so  shipped 
by  them."  Tlie  custom  that  these  gentlemen  talk  atx>ut 
cannot  override  the  plain  well-established  law,  which  is  that 
to  assert  a  lien  you  must  be  entitled  to  possession.  They 
say  again,  "And  that  in  the  event  of  the  captains  or  mas- 
ters signing  any  bill  or  bills  of  lading  for  such  goods  without 
the  production  and  delivery  to  them  of  the  mate' s  receipts, 
such  captains  or  masters  are  bound,  on  production  of  such 
mate' s  receipts,  to  sign  a  fresh  set  of  biUs  of  lading,  and  to 
deliver  the  same  to  the  person  producing  such  mate' s  re- 
ceipts, and  that  the  goods  mentioned  in  such  mate's  receipts 
ought  to  be  delivered  to  the  persons  obtaining  such  last-  * 
mentioned  bills  of  lading."  This  is  said  to  be  a  local  cus- 
tom which  is  to  affect  the  shipowners  at  Liverpool,  the 
captain  from  Stepney,  and  the  bank  at  Paris  who  took  these 
bills  of  lading  as  a  good  security  for  the  money  they  ad- 
vanced. I  cannot  pay  the  slightest  attention  to  what  is 
alleged.  It  is  a  custom  against  common  sense :  for  if  this 
were  the  law,  what  is  to  prevent  a  fraudulent  snipper  from 
transferring  the  mate' s  receipts  after  he  had  got  tne  bill  of 
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lading ;  and,  indeed,  I  have  no  -evidence  here  that  this  in- 
dorsement was  not  made  after  the  bill  of  lading  was  signed. 
Frauds  to  anjr  extent  might  be  committed.  The  only 
protection  against  this  is,  that  in  the  interval  between  the 
signing  the  mate' s  receipts  and  the  period  when  the  bill  of 
lading  is  asked  for  there  shall  be  some  notice  ^ven  to  the 
captain  to  make  him  hold  his  hand  before  he  signs  the  bill 
of  lading.  If  that  had  been  done  in  this  case,  there  would 
have  been  no  such  difficulty  as  has  arisen.  If  the  title  set 
up  could  prevail  without  any  such  notice,  it  would  expose 
the  captain,  the  shipowners,  and  the  whole  commercial 
world  to  any  fraud  that  dishonest  people  might  think  fit  to 
practise.  1  think,  upon  the  evidence,  I  must  adopt  what 
Captain  Bland  says  as  the  true  version  of  what  took  place. 
Having  taken  Harbord  &  Co.'s  cotton  on  board  his  vessel, 
for  which  a  receipt  was  given  to  them,  he  did  not,  as  he 
says,  sign  the  bill  *of  lading  without  seeing  the  re-  [106 
ceipt.  13ut  if  he  had  signed  it  without  seeing  the  receipt,  I 
think  he  would  have  been  perfectly  justified  in  doing  so, 
and  nobody  would  have  any  right  to  complain.  Well,  if 
that  be  so— if  that  is  the  law  and  conclusion  to  be  drawn 
from  the  facts — what  case  have  the  plaintiffs  as  far  as  the 
Comptpir  d'Escompte  are  concerned?  In  the  most  ordinary 
course  of  trade  they  bought  these  bills  of  lading  without 
notice  of  any  prior  title,  and  I  can  see  nothing  which  can  at 
all  affect  the  validity  of  the  security  in  their  hands. 

But  then  comes  the  case  of  the  shipowners,  and  they  are 
sought  to  be  made  liable  on  the  authority  of  Schuster  v. 
McKeUar  (*).  That  case  does  not  furnish  the  slightest  foun- 
dation for  any  such  contention.  In  Schuster  v.  McKeUar 
the  shipowner  had  given  directions  to  the  captain  to  do  what 
he  did  m  storing  the  goods  at  Calcutta,  and  it  was  in  conse- 
quence of  his  unjust  interference  that  he  was  held  liable. 
The  question  was  put  to  the  inry,  and  it  was  found  by  the 
jury  against  the  owner,  and  tne  judges  were  of  opinion  that 
it  was  properly  so  found,  and  they  saw  no  reason  to  disturb 
the  verdict,  it  being  a  q  uestion  of  fact,  and  the  law  applica- 
ble to  it  being  the  result  of  the  facta.  But  that  has  no  kind 
of  application  to  the  present  case.  In  that  cai^e  the  only 
question  that  was  considered  was,  whether  Schuster,  who 
nad  shipped  the  goods,  was  the  real  owner  of  them.  He 
had  bought  them,  and  paid  for  them,  and  warehoused  them, 
and  he  agreed  to  sell  them  again  to  Coles  Brothers.  Then, 
having  sent  the  goods  on  board  the  particular  ship,  and 
having  taken  a  mate' s  receipt,  which  was  an  acknowledg- 

{»>  Y  E.  4  B.,  704. 
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ment  that  the  goods  were  .his,  and  that  the  8kipi)er  held 
them  for  him,  he  was  afterwards  induced  to  part  with  the 
receipt  for  a  short  time.  Then  he  got  it  back  again,  but 
Coles  Brothers  pursuaded  the  captain  to  sign  the  bul  of  laLd- 
ing  for  them.  He  had  no  more  right  than  I  to  assign  or 
give  away  another  man's  property.  But,  in  aU  the  cases 
that  Mr.  Eddis  referred  to,  the  validity  of  the  mate's  re- 
ceipts  was  only  in  question,  because  they  were  title  deeds 
held  by  the  owner  of  the  goods.  Here  the  plaintiffs  never 
were  the  owners  of  the  goods  in  the  true  sense ;  they  were 
not  their  goods ;  the  plaintiffs  were  not  cotton  merchants, 
but  cotton  brokers.  They  had  a  right  to  retain  the  goods 
107]  tintil  they  were  paid  their  *purchase-money,  but  they 
paited  with  this  right  and  exchanged  it,  and  they  show  that 
they  themselves  knew  they  had  exchanged  it,  because,  hav- 
ing Harbord  &  Co.'s  mate's  receipts  m  their  hands,  they 
tried  to  perfect  their  title  by  getting  Harbord  &  Co.  to  in- 
dorse the  receipts  on  them. 

Now  I  have  already  observed  that  the  time  when  that 
transaction  took  place  is  of*  most  vital  importance.  The 
plaintiffs  have  brought  their  case  into  court  without  saying 
when  that  took  place,  and  that  it  mi^ht  take  place  after  the 
bUls  of  lading  were  signed  is  perfectly  clear,  and  thereby  a 
very  gross  fraud  might  be  committed  if  I  yielded  to  the 
claim  which  the  plaintiffs  have  made.  In  my  opinion  there 
is  no  ground  whatever  upon  which  the  suit  can  be  sustained, 
either  against  the  Comptoir  d'Escompteor  the  owners  of  the 
ship.  The  other  parties  who  appear  are  merely  ornamental 
pames.  I  must  dismiss  the  bill  with  costs  against  them,  as 
well  as  against  the  shipowners  and  the  Comptoir  d'  Escompte. 
The  fund  in  court  must  be  paid  to  the  bank. 


L'ainq  v.  Zeden. 

This  suit  was  then  heard. 

Mr.  Miller^  Q.C.,  and  Mr.  E.  Beaumont^  for  the  plain- 
tiffs :  Tliis  is  really,  though  not  in  form,  an  interpleader 
suit,  and  according  to  Nelson  v.  Barter  {^)  we  are  entitled  to 
our  costs  01  suit.  We  were  in  this  position,  that  we  must 
either  commit  a  breach  of  the  injunction  in  the  first  suit,  or 
be  exposed  to  a  verdict  against  us  in  the  action.  The  Court 
of  Law  would  not  treat  the  injunction  as  any  defence  to  the 
action.  We  were  compelled  to  file  this  bill,  as  we  could  not 
before  decree  obtain  any  relief  against  our  co-defendants  in 

(1)  2  U.  &,  M.,  834. 
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the  other  suit.  We  offered  the  Comptoir  d'Escompte  to 
allow  them  to  move  in  our  names  to  dissolve  the  injunction 
in  the  first  suit,  but  they  did  not  accept  our  offer.  We 
ought  to  have  our  costs  of  the  second  suit  out  of  the  fund 
in  court 

*Mr.  Kay,  Q.C.,  and  Mr.  B.  B.  Rogers,  for  the  [108 
Comptoir  d'Escompte :  Nelson  v.  Barier  (*)  shows  that  the 
proper  course  of  the  shipowners  was  to  file  an  interpleader 
bill,  which  this  is  not.  They  ought  to  have  made  the  plain- 
tiffs in  the  first  suit  parties  to  the  second  suit,  and  then  the 
court  would  have  ordered  those  plaintiffs,  who  were  in  the 
wrong,  to  pajr  the  costs  of  the  second  suit.  The  costs  ought 
not  to  be  paid  out  of  the  fund  which  is  now  decided  to  be 
ours.  Moreover,  this  is  not  a  case  for  interpleader  at  all. 
Our  right  was  contested  by  an  outside  and  entirely  wrong- 
ful claim.  The  bill  ought  to  be  dismissed  with  costs  as 
against  us,  and  we  are  entitled  to  an  inquiry  as  to  damages 
under  the  undertaking  of  the  plaintiffs. 

Mr.  H.  Burton  Buckley,  for  Zeden. 

Sir  James  Bacon,  V.U.  :  I  can  do  nothing  in  Hathesing 
V.  Laing  now,  because  the  decree  is  made,  and  this  subject 
was  not  mentioned  when  that  was  argued.  I  cannot  recall 
my  decree  even  if  Mr.  Eddis  were  present,  because  he  would 
object  to  my  doing  so.  I  cannot,  therefore,  take  that  as  an 
argument  in  disposing  of  the  costs.  I  have  not  heard  a  rea- 
son why  the  action  was  brought. 

Mr.  Kay :    We  were  not  parties  to  the  suit  then. 

Sir  James  Bacon,  V.C.  :  I  do  not  think  that  you  ought 
to  have  put  them  to  any, such  trouble,  because  there  was 
after  the  amendment  a  suit  properly  constituted,  in  which 
every  question  could  have  been  decided.  I  think,  therefore, 
the  plaintiffs  in  the  second  suit  must  have  their  costs  out  of 
the  fund. 

Solicitor  for  the  brokers :  Mr.  E.  M.  Hore. 

Solicitors  for  the  bank :  Messrs.  Lyn^  &  Holman. 

Solicitors  for  the  shipowners:  Messrs.  LowUss^  Nelson^ 
&Jon^. 

(1)  2  H.  <fc  M.,  884. 
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[Law  Rq>ort8,  17  Equity  Cases*  116.] 
C.  J.  B.,  December  8, 1873. 

115]  *^^  parte  Bolland.    In  re  Clikt. 

Marriage  SeUtetnerU —  Validity — Covenant  by  ffueband  to  seUle  aU  Property  wAmA  he 
shall  acquire  during  the  Coverture — Subsequent  BasikrupUy  of  SdHor^'Bankrvpiaf 
Act,  1869  (82  <fr  88  VicL  e.  71),  s,  91. 

A  trader,  in  April,  1868,  executed  a  settlement  upon  his  marriage,  by  which  he 
settled  certain  specific  chattels  upon  trust  for  the  benefit  of  his  wife  and  the  issne  of 
the  marriage.  The  settlement  also  contained  a  covenant  by  the  settlor  with  the  tms- 
tees  that  all  future  real  or  personal  estate  which  he  should  at  anv  time  during  the 
coverture  be  possessed  of,  or  entitled  to,  or  should  otherwise  acquire  by  devolution, 
gift,  devise,  bequest,  purchase,  accumulation,  or  otherwise  howsoever,  should  be  con- 
veyed and  assigned  to  the  trustees  upon  the  trusts  thereby  declared.  In  1870  the 
settlor  bought  some  shares  in  a  joint  stock  company.  In  February,  1878,  he  was 
adjudicated  a  bankrupt  At  this  time  the  shares  were  still  standing  m  his  name,  but 
the  certificates  were  in  the  possession  of  his  wife's  father,  and  they  were  afterwards 
delivered  to  the  trustees  of  the  settlement.  It  was  shown  that  the  settlor  was  solvent 
at  the  date  of  the  settlement : 

Held,  that  the  covenant  was  void  as  against  the  creditors,  and  that  the  trustee  un« 
der  the  bankruptcy  was  entitled  to  the  snares. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
Liverpool  County  Court. 

Henry  CUnt  was  a  sailmaker  and  shipowner  at  Birkenhead. 
On  the  8th  of  April,  1868,  he  married  Miss  Derney.  On  the 
7th  of  April,  in  contemplation  of  this  marriage,  a  settlement 
was  executed  between  Clint  of  the  first  part  (described  as  a 
sailmaker  and  shipowner),  Miss  Derney  of  the  second  part, 
and  two  trustees  of  the  third  part.  This  deed  recited  the 
agreement  for  the  marriage :  that  Clint  had  effected  an  insur- 
116]  ance  on  his  life  by  a  policy  for  *£1,C)00,  and  that  he 
was  also  possessed  of  the  household  furniture,  plate,  linen, 
china,  and  effects  mentioned  in  the  schedule ;  and  that,  upon 
the  treaty  for  the  marriage,  it  had  been  agreed  that  the  policy 
and  the  moneys  to  become  due  and  payable  in  respect 
thereof,  and  also  the  said  household  furniture,  plate,  linen, 
china,  and  effects,  should  be  assigned  to  the  trustees,  "And 
also  that  all  and  singular  the  real  and  p^^rsonal  estate  to 
which  the  said  Henry  Clint  shall  at  any  time  or  times  diiring 
the  said  intended  coverture  become  seised,  possessed,  or 
entitled,  should  be  released,  transferred  to,  or  vested  in" 
the  trustees,  "upon  and  for  the  several  trusts,  intents,  and 
purposes  hereinafter  expressed  and  declared  of  and  concern- 
ing the  same."  The  deed  then  contained  an  assignment  to 
the  trustees  of  the  policy  and  policy  moneys,  and  the  furni- 
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tare  and  other  goods  mentioned  in  the  schedule,  to  hold  the 
same  on  the  trusts  thereinafter  declared. 

The  deed  then  contained  a  covenant  by  Clint  with  the 
trustees,  "that  all  future  real  or  personal  estate,  which  the 
said  Henry  Clint  shall  at  any  time  during  the  said  intended 
coverture  be  possessed  of  or  entitled  to,  or  shall  otherwise 
acquire  by  devolution,  gift,  devise,  bequest,  purchase,  ac- 
cumulation, or  otherwise  howsoever,  shall  be  conveyed,  as- 
sured, and  assigned"  unto  the  trustees  for  the  time  being 
"upon  the  trusts  hereby  declared."  It  was  then  declared 
that  the  tnistees  should  stand  possessed  of  the  policy,  house- 
hold furniture,  plate,  linen,  china,  and  effects  and  premises 
in  trust  for  Clint  until  the  intended  marriage  should  be 
solemnized,  and  after  the  solemnization  thereof  upon  trust 
as  to  the  household  furniture,  plate,  linen,  china,  enects,  and 
premises  specified  in  the  schedule,  to  permit  the  intended 
wife  to  occupy,  possess,  and  enjoy  the  same  premises  for  her 
life,  or  until  she  should  marry  again,  for  her  separate  use, 
and  in  case  Clint  should  survive  her,  then  upon  trust  for  him 
during  his  life,  and  after  the  death  of  the  survivor  or  the 
second  marriage  of  the  wife,  on  trust  for  the  children  of  the 
marriage  in  equal  shares  at  twenty-one  or  marriage,  and  if 
no  children  who  should  attain  a  vested  interest,  on  trust  for 
the  survivor  of  the  husband  and  wife  absolutely.  It  was 
also  declared  that  the  trustees  should  hold  the  policy  monevs 
upon  trust  to  invest  the  same,  and  to  pay  the  income  to  the 
wife  for  her  life  or  until  she  should  marry  again,  for  her 
separate  use  without  *power  of  anticipation,  and  after  [117 
her  death  or  second  marriage  to  hold  the  trust  moneys  upon 
the  same  trusts  as  before  mentioned  with  regard  to  the  furni- 
ture, plate,  linen,  china,  effects,  and  premises  named  in  the 
schedule. 

In  February,  1873,  Clint,  who  had  been  carrying  on  busi- 
ness in  partnership,  was  adjudicated  a  bankrupt. 

On  the  2d  of  April,  1870,  Clint  had  purchased  twenty- 
five  shares  in  the  Lancaster  Shipowners  Company,  which 
were  registered  in  his  name.  At  the  time  of  the  oankruptcy 
these  snares  remained  registered  in  the  bankrupt's  name, 
but  the  certificates  of  them  were  in  the  possession  of  his 
wife' s  father.  They  were  afterwards  delivered  to  the  trus- 
tees of  the  settlement.  The  trustee  under  the  bankruptcy 
claimed  the  shares,  and  applied  to  the  court  for  an  order 
that  the  trustees  of  the  settlement  should  deliver  the  certifi- 
cates to  him,  and  for  a  declaration  that  the  shares  belonged 
to  the  trustee  under  the  bankruptcy  as  part  of  the  property 
of  the  bankrupt. 

7  Eng.  Rep.]  91 
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The  bankrupt' s  wife  deposed  that  she  remembered  his  tell- 
ing her  about  two  years  after  her  marriage  that  he  had 
bought  some  shares  for  her  in  the  Lancaster  Shipowners 
Company,  and  that  they  would  belong  to  her  and  her  chil- 
dren. The  bankrupt  deposed  that  he  bought  the  shares 
with  the  intention  that  they  should  be  part  oi  his  settlement 
property,  and  that  he  told  one  of  the  trustees  so  the  day  he 
bought  them.  This  was  confirmed  by  the  trustee.  There 
was  evidence  that  the  bankrupt  was  solvent  when  he  ex- 
ecuted the  settlement.  The  judge  was  of  opinion  that  the 
settlement,  having  been  executed  in  consideration  of  mar- 
riage at  a  time  when  the  settlor  was  solvent,  was  good  as 
against  the  creditors,  and  refused  the  application.  The 
trustee  appealed. 

Mr.  Lime^  Q.  C. ,  and  Mr.  Bigham^  for  the  appellant :  We 
admit  that  the  bankrupt  was  solvent  at  the  date  of  the  settle- 
ment; but  we  say,  nrst,  that  the  obligation  to  settle  all 
property  afterwards  acquired  during  the  coverture  is  not  suffi- 
ciently expressed  in  the  settlement.  The  covenant  is  more 
extensive  m  its  language  than  the  recital  of  the  intention  ; 
and  though  there  are  trusts  declared  of  the  policy  and  the 
furniture,  no  trusts  are  declared  of  the  property  included  in 
118]  the  covenant.  Secondly:  Such  *a  contract  by  a 
trader,  whether  he  was  solvent  or  insolvent  at  the  date  of 
it,  is  a  fraud  upon  his  creditors,  both  under  the  statute  of 
Elizabeth  and  under  the  bankruptcy  statutes.  The  settle- 
ment describes  the  settlor  as  a  trader,  and  its  object  was  to 
enable  him  to  carry  on  his  trade  and  at  the  same  time  to 
withdraw  from  his  creditors  all  the  property  which  he  might 
afterwards  acquire  during  the  coverture. 

They  were  then  stopped  by  the  court. 

Mr.  De  Oex^  Q.C.,  and  Mr.  Bviler^  for  the  trustees  of  the 
settlement :  Future  creditors  have  no  vested  riffht  in  future 
property  of  their  debtor.  Such  a  covenant  as  this  has  been 
supported  in  former  cases  against  an  assignee  in  insolvency, 
even  when  the  settlor  was  insolvent  at  the  date  of  the  settle- 
ment :  Hardy  v.  Oreen  (*) ;  Lewis  v.  Madocks  ("\  Such  a 
covenant  is  not  void  for  uncertainty- :  Fyfe  v.  Arouthnot  {*). 

The  present  bankrupt  never  earned  on  business  except  in 
partnership,  and  his  covenant  could  not  aflfect  the  partner- 
ship assets  until  all  the  partnership  debts  were  paid.  The 
creditors  of  the  partnership  could  not  be  injured.  In  the 
absence  of  fraud,  the  court  will  not  interfere  with  the  pro- 
visions of  an  ante-nuptial  settlement.     Before  the  Bank- 

(M  12  Beav.,  182.  (»)  I  De  G.  A  J.,  406. 

(')  8Vc8„  150;  17  Ves.,  48. 


Vol.  XVII.]  EQUITY  CASES.  723 

C.  J.  B.  Ex  parte  Bolland.     In  re  Clint.  1878 

ruptcy  Act,  1869  (which  does  not  apply  to  this  settlement), 
it  maae  no  difference  whether  the  settlement  was  that  of  a 
trader  or  a  non-trader.  If  this  settlement  could  be  set  aside 
before  the  act  of  1869,  there  would  have  been  no  need  for 
the  provisions  of  sect.  91  of  that  act.  As  to  the  construction 
of  the  settlement,  that  is  clearly  in  our  favor. 

[They  cited  also  Ex  parte  McBurnie  (*).] 

Sib  James  Bacon,  C.J.:  I  think  enough  has  been  said 
upon  this  case.  As  to  the  first  point,  it  is  true  that  the  words 
01  the  covenant  are  more  extensive  than  those  of  the  recital. 
Then,  as  has  been  very  truly  stated,  there  are  trusts  declared 
of  the  chattels  and  of  the  proceeds  of  the  policy ;  but  there 
•  are  no  trusts  declared  of  tne  things  *comprised  either  [119 
in  the  recital  or  in  the  covenant.  But  suppose  the  wife  by 
her  next  friend  or  the  trustee  were  to  file  a  bill  (there  being  no 
insolvency)  to  have  these  things  delivered  over,  could  the 
husband  be  heard  to  say,  "I  will  put  my  own  construction 
on  the  covenant ;  those  words  do  not  mean  any  property  I 
may  acquire  at  any  time  ?"  Could  he  be  heard  to  say,  ''  I 
have  declared  no  trusts  of  that  property,  and  I  will  declare 
no  trusts  of  it  ?"  It  seems  to  me  that  the  property  should 
be  invested,  and  that  the  wife  should  have  the  income.  If 
that  were  the  only  point  in  the  case,  I  should  consider  it  of 
little  doubt. 

But  the  other  point  is  one  for  the  most  serious  doubt.  I 
am  not  aware  of  any  case  in  which  such  a  settlement  as  this 
has  been  held  to  be  binding.  I  do  not  think  Hardey  v. 
Oreen  (")  is  in  point,  for  none  of  the  reasons  which  strilie  at 
the  root  of  such  settlements  as  this  were  in  question  in  that 
case.  That  case  was  decided  on  a  claim  made  by  the  as- 
signees in  the  insolvency  of  the  husband,  which  was  resisted 
by  the  husband  and  wife.  It  has  no  resemblance  to  the  case 
before  me,  and  does  not  apply  to  the  question  here  raised. 
I  think  Lewis  v.  Madocks  {*)  has  as  little  application.  In- 
deed, if  properly  examined,  1  think  it  is  adverse  to  the  pre- 
sent respondents'  claim,  for  I  find  there  the  main  question 
was  whether  the  husband,  having  entered  into  an  engage- 
ment to  settle  all  his  personal  estate,  and  having  afterwards 
borrowed  a  sum  of  money,  and  laid  it  out  with  other  moneys 
in  the  purchase  of  land,  that  borrowed  money  was  included 
in  his  covenant  to  settle  his  personal  estate.  That  question 
seems  to  have  engaged  Lord  Eldon'  s  attention,  and  he  no 
doubt  decided  that  tne  money  which  the  husband  borrowed 
became  his  personal  estate,  and  that,  although  it  had  been 

(»)  1  D.  M.  A  G.,  441.  («)  8  Ves.,  160;  17  Ves.,  48. 

O  12  Beav.,  182. 
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laid  out  in  the  purchase  of  real  estate,  it  neyerth^ess  was 
subject  to  the  engagment  contained  in  the  bond.  But  Lord 
Eldon  seems  very  carefully  to  have  guarded  against  the  pos- 
sibility that  the  person  claiming  this  personal  estate  might 
be  claiming  it  in  competition  with  creditors  of  the  husb^iid* 
and  (I  do  not  say  that  he  decided  the  case  on  that  ground) 
in  coming  to  the  conclusion  to  which  he  did  come,  he  must 
have  considered  that  the  creditors  of  the  intestate  husband 
were  entitled  to  be  first  paid  out  of  the  personal  estate,  be- 
120]  cause  he  directed  an  inquiry  as  to  the  *amount  of  the 
debts,  and  he  did  not,  until  on  the  second  occasion  it  was  as- 
certained there  were  no  debts,  decide  that  the  claim  of  the 
plaintiff  could  be  allowed.  He  had  before  cleared  away  all 
that  was  difficult  in  the  case  by  deciding  that  money  laid 
out  in  the  purchase  of  real  estate  was  nevertheless  per- 
sonal estate  within  the  covenant,  which  should  be  con- 
sidered as  charged  on  and  payable  out  of  the  real  estate  so 
acquired ;  but  he  carefully  prevented  the  possibility  of  the 
persons  making  that  claim  coming  into  competition  with,  or 
claiming  in  preference  to,  creditors.  Nothing  can  be  more 
directly  opposed  to  the  plain  reason  and  justice  and  policy 
of  the  law  than  that  a  man,  whether  in  fraud  or  not,  should 
on  his  marriage  undertake  that  whatever  fragment  of  pro- 
perty he  may  acquire  during  the  coverture,  down  to  the 
smallest  particular,  should  be  subject  to  the  trusts  which  are 
supposed  to  be  declared  by  this  settlement.  There  are  many 
cases  in  which  such  settlements  have  been  set  aside.  There 
are  many  cases  in  which  the  policy  of  the  law  has  been  de- 
clared to  be  that  a  man  cannot  withdraw  from  his  creditors, 
even  in  consideration  of  marriage,  future  property  which  he 
may  acquire,  if  at  the  time  other  persons,  namely,  his  credi- 
tors, have  the  right  to  be  paid  out  of  the  property.  Having 
attended  to  the  arguments  of  Mr.  De  Oex^  and  having  con- 
sidered the  evidence  before  me,  I  must  come  to  the  conclu- 
sion that  this  delivery  over  of  the  certificates  of  the  shares 
was  in  violation  of  the  debtor's  duty  to  his  creditors,  and 
that  it  cannot  be  sustained  as  against  the  trustee  under  the 
bankruptcy.  The  order  of  the  county  court  must  be  varied 
accordingly,  but  it  is  not  a  case  for  giving  costs. 

Solicitor  for  the  appellant :  Mr.  W.  W.  WyriTie^  agent  for 
Messrs.  T.  &  T.  Martin^  LvGerpool. 

Solicitors  for  the  trustees :  Messrs.  Chester^  Urquhart^  & 
Co,^  agents  for  Messrs.  Wright^  Stockley^  &  Co.^  Liverpool. 
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*FOTHEBGILL  V.    ROWLAND.  [132 

[1873    F.    87.] 

OotUract  for  raking  and  idling  Coal — Breach — Injunction — Spedfie  Ptrformane^ — 

Jurisdidion, 

The  court  will  not  interfei*e  by  injunction  to  restrain  the  breach  of  a  contract  for 
the  sale  and  delivery  of  chattels  which  it  could  not  specifically  perform. 

Accordingly,  where  the  lessee  of  a  colliery  contracted  to  raise  and  deliver  to  the 
plaintiffs  all  the  get  of  coals  in  the  colliery  at  a  fixed  price  for  five  years,  and  subse- 
quently agreed  for  the  sale  of  the  colliery  to  other  parties  : 

JJela,  on  demurrer,  that  the  court  had  no  jurisdiction  to  grant  an  injunction  to  re- 
strain the  breach  of  contract. 

Demurrer.  The  plaintiffs  in  this  case,  Richard  Fother- 
gill  and  .Ernest  Thomas  Hankey,  were  ironmasters,  carrying 
on  the  Aberdare  Ironworks.  The  defendant,  Richard  Row- 
land, was  lessee  of  the  Newbridge  Colliery. 

The  bill  alleged  that  the  plaintiflEs  had  for  some  time  been 
accustomed  to  purchase  coals  of  the  defendant  Rowland, 
and  thut  at  the  time  of  making  the  agreement  hereinafter 
mentioned  there  was  a  subsistinj?  contract,  under  which 
Rowland  was  supplying  the  plaintiffs  from  1871  to  the  4th  of 
January,  1872,  with  a  quantity  of  coal  from  the  said  colliery. 

That  at  the  time  of  the  making  of  the  agreement  of  tne 
6th  of  December,  1871,  the  Newbridge  Colliery  was  only 
opened  upon  one  seam  of  coal,  called  "the  No.  8  seam," 
and  was  only  partially  opened  on  that  seam ;  that  Rowland 
was  anxious  to  extend  the  openings  in  the  seam,  and  had 
made  representations  to  that  effect  to  the  plaintiffs,  and  that 
he  (Rowland)  was  short  of  capital  for  extending  his  works, 
and  that,  with  a  comparatively  small  outlay^  the  colliery 
would  produce  nearly  300  tons  of  coal  a  day,  and  that  if  a 
siding  could  be  had  on  the  Taff  Vale  Railway,  near  the  Taff 
Vale  Ironworks,  he  (Rowland)  would  be  able  to  deliver  the 
coals  with  greater  facility  and  a  considerable  reduction  ot 
cost: 

*That  the  plaintiffs  were  then  in  a  position  to  consume  [1 33 
at  the  ironworks  a  much  larger  quantity  of  coal  than  they  had 
previously  taken,  and  were  disposed  to  make  an  arrange- 
ment witn  Rowland  to  supply  nim  with  capital  to  enable 
him  to  extend  his  colliery,  and  also  to  riiake  an  arrange- 
ment with  the  Taff  Railway  Company  for  the  construction 
of  a  siding,  provided  that  Rowland  would  enter  into  a  con- 
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tract  of  sale  to  the  plaintiffs  of  all  the  coal  which  the  said  col- 
liery would  produce,  for  a  lease  of  five  years,  provided  that 
the  quantity  then  supplied  should  not  he  less  than  a  stated 
minimum  : 

That  negotiations  for  an  arrangement  upon  this  footing 
resulted  in  an  agreement,  come  to  at  a  meeting  between  the 
plaintiffs  and  Rowland  on  the  6th  of  December,  1871,  by 
which  they  agreed  that  Rowland  should  sell  to  the  plaintiffs, 
and  that  tne  plaintiffs  should  buy  the  whole  of  tJie  get  of 
the  coal  of  the  No.  3  seam  of  the  said  colliery  for  five  years, 
the  quantity  not  to  be  less  than  that  then  delivered  to  the 
Taff  V  ale  Ironworks,  unless  the  coal  should  fail,  at  6^.  per 
ton,  provided  that  the  Taff  Vale  Railway  Company  would 
provide  a  siding  to  which  Rowland  should  forthwith  make 
a  road,  and  that  the  plaintiffs  should  lend  to  Rowland 
£1,000  to  aid  him  in  opening  the  colliery,  and  that  this 
agreement  was  reduced  to  writing  in  the  lorm  of  a  pencil 
memorandum  signed  by  Rowland,  and  about  the  same  time 
the  plaintiffs  agreed  with  Rowland  that,  besides  the  coal  of 
the  said  No.  3  seam,  another  vein  should  be  included  in  the 
contract,  and,  at  the  option  of  the  plaintiff  Fothergill,  any 
other  vein  of  coal  within  the  colliery  should  be  included : 

That  the  said  aereements  were  reduced  to  writing  by  a 
memorandum  in  tne  form  of  a  letter  of  the  4th  of  January, 
1872,  addressed  to  Rowland  and  confirmed  by  him  in  writ- 
ing, and  another  memorandum  subscribed  thereto  of  the  5th 
of  January,  1872,  which  were  as  follows : 

''Dear  Sir, — I  have  been  excessively  occupied  since  our 
interview  last  month,  and  have  not  found  time  to  sit  down 
and  write  in  detail  that  which  we  mutually  agreed  upon 
beyond  the  simple  sale  of  coal  described  in  the  pencil  memo- 
randum we  drew  up  together  in  the  following  terms  : 

"  '  6  Dec   1871 

'"Sold  R.  R,  Esq.,  M.P.,  the  whole  of  the  get  of  the 
134]  No.  3  coal  *out  of  the  N  ewbridge  Colliery  property  for 
five  years,  the  quantity,  not  to  be  less  than  at  present  deliv- 
ered to  his  Taff  Vale  works,  unless  the  coal  should  fail,  at 
6s.  per  ton  payment  as  usual.' 

"To  whicn  I  desire  now  to  add  that  we  arranged,  when 
so  required,  that  you  would  deliver  the  said  coal  iilto  our 
wagons  on  a  siding  of  the  Taff  Vale  Railway  at  such  a  re- 
duction in  price  as  you  could  obtain  off  the  cost  in  compari- 
son with  the  delivery  into  the  Taff  Vale  works,  provided 
that  the  Taff  Vale  Railway  Company  would  provide  such 
siding  (which  you  had  not  been  aole  to  obtain),  and  to 
which  you  would  forthwith  make  a  road;  in  reference  to 
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which  I  am  glad  to  inform  you  that  I  have  seen  Mr.  Fisher, 
and  obtained  his  consent  to  his  company  providing  the 
needful  siding,  a  most  valuable  concession  in  prospect  of  the 
possibly  very  large  quantities  of  coal  you  talked  of  flooding 
me  with.  I  also  promised  to  lend  you  £1,000  to  aid  you  in 
opening  and  developing  the  said  colliery  at  the  rate  of  £5 
per  cent,  per  annum  interest,  to  be  taken  in  such  propor- 
tions monthly  as  you  require  in  exchange  for  your  accep- 
tances at  six  months^  date',  all  of  which  please  confirm,  and 
I  remain,  ' '  Yours  faithfully, 

"Rich.  FothergiU." 

"6th  Jan.  1872. 
"It  is  understood  between  us  that  besides  the  No.  3  coal 
named  herein  that  the  Forest  Vach  Vein  is  included  in  the 
foregoing  contract,  and,  further,  that  any  other  vein  of  coal 
worSed  shall  be  included  at  the  option  of  Mr.  Fotliergill  or 
representatives.  "Rich.  Fothergul. 

"Richd.  Rowland." 

That  in  part  performance  of  the  said  agreement  Rowland 
had  commenced  to  deliver  coal  from  the  said  colliery  to  the 
ironworks ;  that  the  plaintiflEs  had  advanced  to  him  the  sum 
of  £1,000,  which  he  had  employed  in  extending  the  colliery ; 
and  that  the  siding  was  constructed  by  the  Taff  Vale  Rail- 
way Company  under  the  arrangement  made  with  them  by 
one  of  the  plaintiffs : 

That  after  January,  1872,  coal  of  the  description  yielded 
by  the  colliery  increased  very  much  in  value,  and  that  Row- 
land had  appealed  to  the  plaintiffs  to  make  some  modifica- 
tion in  the  contract,  which  they  had  refused,  though  they 
had  made  an  allowance  *by  way  of  gift  to  the  amount  [135 
of  one- third  of  the  contract  pnce ;  but  that  no  variations  in 
the  contract  had  been  assented  to  by  the  plaintiffs  : 

That  coal  of  the  description  yielded  by  the  colliery  had 
advanced  from  6^.  to  ISs.  per  ton : 

That  the  plaintiffs  had  discovered  that  Rowland,  in  viola- 
tion of  the  terms  of  his  agreement,  was  selling  coal  from  the 
said  No.  3  seam  to  other  persons  than  the  plaintiffs  ;  and 
that  the  deliveries  were  greatly  below  the  minimum  quanti- 
ties specified  in  the  contract : 

That  in  August,  1873,  the  plaintiffs  discovered  that  Row- 
land had  entered  into  an  agreement  with  the  defendants 
Spickett,  Price,  Bassett,  and  Meyer,  for  the  sale  to  them  of 
the  colliery  ;  and  that  such  agreement  was  entered  into  for 
the  purpose  of  evading  the  performance  on  the  part  of 
Rowland  of  the  agreement  between  the  plaintiffs  and  him- 
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self,  and  of  depriving  the  plaintiffs  of  their  rights  in  the 
premises. 

The  plaintiffs  prayed,  first,  for  an  injunction  to  restrain 
the  defendants  from  selling,  assigning,  or  disposing  of  or 
interfering  with  the  colliery,  except  subject  to  the  agreement 
between  the  plaintiffs  and  Rowland ;  and  from  selling,  dis- 
posing of  or  interfering  with  any  coal  gotten  or  to  be  gotten 
out  of  the  said  colliery,  except  for  the  purpose  of  the 
performance  of  the  agreement ;  and,  secondly,  tnat  it  might 
be  declared  that  the  plaintiffs  were  entitled  to  the  whole 
of  the  get  of  the  seam  of  coal  No.  3,  and  of  the  Forest 
Vach  Vein  of  the  colliery,  and  also,  at  the  option  of  the 
plaintiffs,  to  the  whole  of  the  get  of  any  other  seam  of  coal 
worked  at  the  colliery  during  the  period  of  five  years,  upon 
the  terms  of  the  said  agreement  embodied  in  the  mem- 
oranda of  the  6th  of  December,  1871,  and  the  4th  and  5th  of 
January,  1872. 

The  defendants  demurred  to  the  bill. 

Sir  R,  Baggallay^  Q.C.,  and  Mr.  Grossley^  for  the  defen- 
dants Spickett,  Price,  and  Bassett :  This  is  not  a  case  in 
which  equity  will  grant  any  relief.  The  contract  is  only 
for  the  sale  of  chattels,  and  the  proper  remedy  is  by 
action  at  law  to  recover  damages  for  the  breach  of  the  con- 
tract. This  is  not  a  contract  which  the  court  could  specifi- 
cally perform. 

136]  *A  somewhat  similar  case  came  before  the  court  in 
Pollard  V.  Clayton  (*),  where  a  bill  was  filed  by  the  owners 
of  ironworks  against  the  proprietors  of  coal  mines  adjoining 
their  works  for  specific  performance  of  an  agreement  to  seU 
to  the  company,  at  a  fixed  price  per  ton,  all  of  certain  beds 
of  coal,  to  be  raised  and  deliverea  to  the  defendants  at  the 
rate  of  500  tons  per  week,  and  for  an  injunction  to  restrain 
the  defendants  firom  selling  to  other  persons ;  a  demurrer 
was  allowed  on  the  ground  of  laches,  the  bill  not  having 
been  filed  till  eleven  months  after  the  plaintiffs  had  discov- 
ered that  the  defendants  had  ceased  to  deliver  the  coal  to 
them  and  were  delivering  it  to  other  parties. 

Mr.  Fischer,  Q.C.,  and  Mr.  Freeling^  for  the  defendant 
Meyer :  The  contract  in  this  case  is  merely  to  deliver  coals 
at  a  certain  place  for  a  certain  period,  and  cannot  entitle  the 
plaintiffs  to  an  injunction  to  restrain  the  delivery  of  the  coal 
to  other  parties.  The  court  has  often  refused  to  extend  its 
jurisdiction  in  the  wav  of  granting  injunctions.  Thus,  in 
Heathcote  v.  North  ^affordshire  Railway  Company  (")  it 
was  held  that  the  court  had  no  power  to  interfere  by  injunc- 

0)  1  K.  <fe  J.,  462.  («)  2  Mac.  A  G.,  100. 
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Hon  to  prevent  a  party  from  applying  to  Parliament  for  an 
act  to  authorize  tne  abandonment  of  a  scheme  to  which  he 
was  bound. 

This  case  does  not  stand  on  the  same  footing  as  Immley 
V.  Wagner  (^)  or  De  MaMos  v.  Gibson  C).  In  the  former 
case  a  public  singer  contracted  with  the  lessee  of  a  theatre 
that  she  would  smg  there  for  a  certain  period,  and  not  else- 
where without  his  authority  ;  it  was  held,  on  a  bill  filed  to 
restrain  her  from  singing  for  a  third  party,  that  the  positive 
and  negative  stipulations  of  the  agreement  formed  but  one 
contract,  and  that  the  court  would  interfere  to  prevent  the 
violation  of  a  negative  stipulation,  though  it  could  not  en- 
force the  specific  performance  of  the  entire  contract  That 
case  restedTon  the  peculiar  value  of  the  plain tiflPs  voice,  and 
the  damages  could  not  be  estimated. 

So  in  J^e  Mattos  v.  Gibson^  where  it  was  held  that  when  a 
ship  was  disposed  of  with  notice  of  a  prior  contract  entered 
into  by  the  person  disposing  of  it,  the  person  taking  it  with 
such  *notice  might  be  restrained  from  using  it  incon-  [137 
sistently  with  the  prior  contract.  That  case  depended  on 
the  peculiar  value  of  the  ship. 

An  injunction  is  only  ancillary  to  the  enforcement  of  a 
contract,  and  the  court  will  not  enforce  a  contract  when 
damages  for  its  non-performance  can  be  ascertained  by  an 
action  at  law. 

Mr.  Roxburah^  Q.C.,  and  Mr.  Gazdar^  for  the  defendant 
Rowland:  The  defendant  Rowland  Qontracted  to  supply 
the  plaintiffs  with  a  certain  amount  of  coal  from  his  colliery. 
That  is  whollv  different  from  a  contract  for  the  sale  of  a  pic- 
ture, to  which  there  is  a  special  value  attached.  In  that 
case  the  court  would  interfere  to  prevent  its  sale  to  another 
person  because  of  its  value  to  the  man  who  bought  it ; 
whereas  the  get  of  coal  in  a  particular  seam  has  no  such  spe- 
cial value,  and  the  court  could  not  compel  the  contractmg 
party  to  deliver  it,  and  has  therefore  no  equity  to  restrain 
nis  disposing  of  it  to  others. 

Mr.  Fry^  Q.C.,  and  Mr.  Marten^  for  the  plaintiffs,  in,  sup- 
port of  the  bill :  The  plaintiffs  in  this  case  are  entitled  to 
the  injunction  praved  for  by  the  bill,  even  although  it  may 
be  doubtful  wnetner  specific  performance  of  the  contract 
would  be  enforced.  K  it  had  been  a  contract  for  the  deliv- 
ery of  a  particular  kind  of  coal,  it  would,  no  doubt,  have 
been  enforceable :  Holroyd  v.  Marshall  C) ;  Thorn  v.  Com- 
missioners of  Public  Works  (*).     Here  tne  contract  to  seU 

(»)  1  D.  M.  A  O.,  604.  (3)  10  II.  L.  C.  191. 

(«)  4  De  Q.  A  J.,  276.  {*)  32  Beav.,  490. 

7  Eng.  Rep.]  92 
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and  deliver  to  the  plaintiffs  is  exclusive,  and  implies  a  nega- 
tive contract  not  to  sell  to  any  one  else :  aaid  where  that  is 
so,  the  court  will  grant  an  injunction,  though  it  would  not 
decree  specific  performance.         , 

[The  Master  of  the  Rolls  :  Is  there  any  case  where 
the  court  has  laid  down  the  principle  on  which  an  injunc- 
tion can  be  granted  where  specific  performance  would  not 
be  enforced  ?J  •    . 

The  principle  is  recognized  in  Lumley  v.  Wagner  (*),  and 
138]  m  De^Mattos  v.  Oihson(^\  that  where  a  person  con- 
tracts to  do  a  particular  act  a  negative  contract  is  implied, 
so  that  an  injunction  will  be  granted  even  where  specific  per- 
formance would  be  refused. 

In  Seoin  v.  Desl-andes  (*)  it  was  held,  that  if  a  charterparty 
was  entered  into  hona  jme  between  the  owner  of  a  vessel 
and  the  charterer,  the  court  would  grant  an  injunction  to 
restrain  either  party  from  doing  any tning  inconsistent  with 
the  charterparty. 

So  in  Le  Blanch  v.  Or  anger  (')  it  was  held,  that,  though 
the  court  could  not  decree  specific  performance  of  a  char- 
terparty, it  could  restrain  the  defendants  from  employing  a 
ship  in  a  manner  inconsistent  with  the  rights  under  the  char-' 
terparty. 

In  Dietrichsen  v.  Cahburnf^)  the  principle  was  laid 
down,  that  where  a  plaintiff  establishes  his  right  to  the  ben- 
efit of  a  negative  agreement  on  the  part  of  a  defendant,  or 
of  his  abstaining  from  a  given  act,  the  court  will  equally  in- 
terfere by  injunction,  whether  the  right  be  at  law  or  under 
an  agreement  which  could  not  otherwise  be  brought  under 
its  jurisdiction. 

In  Catt  V.  Tonrle(^)  the  plaintiff,  a  brewer,  had.  sold  a  piece 
of  land  to  the  trustees  of  a  building  societj^,  who  covenanted 
with  him  that  he  should  have  the  exclusive  right  of  sup- 
plying beer  to  any  public  house  erected  on  the  land,  but  the 
plaintiff  did  not  enter  into  any  covenant  to  supply  it.  A 
member  of  the  society,  who  was  also  a  brewer,  bought  a  part 
of  the  land,  with  notice  of  the  covenant,  and  erected  thereon 
a  public  house,  which  he  supplied  with  his  own  beer.  On  a 
bill  by  the  plaintiff  to  restrain  him  from  so  supplying  the 
beer,  the  court  granted  an  injunction. 

This  is  not  a  case  in  which  damages  could  be  ascertained 
at  law,  for  three  years  of  the  contract  are  unexpired,  and  it 

(')  1  D.  M.  A  G.,  604.  (*)  86  Beav.,  187. 

(»)  4  De  G.  «fe  J.,  276.  (»)  2  Ph..  62. 

(»)  9  W.  R.,  218.  («)  Law  Rep.,  4  Ch.,  664. 
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would  be  difficult  to  assess  damages  in  respect  of  the  future 
non-delivery  of  the  coal. 

Besides,  coal  in  a  coUiery  is  not  to  be  treated  as  if  it  were 
a  mere  chattel ;  the  contract  is  one  relating  to  real  estate. 

Sir  JR.  Baggallay^  in  reply  on  the  question  of  costs. 

*SiR  G.  Jessel,  M.R. :  I  feel  no  doubt  whatever  [139 
on  the  question,  therefore  I  think  it  is  my  duty  to  give  a  de- 
cision. I  never  did  approve,  when  at  the  bar,  and  I  do  not 
approve  now,  .when  on  the  bench,  of  the  practice  of  not  de- 
ciding a  substantial  question  when  it  is  fairly  raised  be- 
tween the  parties  and  argued,  simply  because  it  is  raised 
by  demurrer.  It .  is  a  great  benent  to  all  parties  to  have 
the  question  in  the  case  speedily  and  cheaply  determined, 
and  the  practice  of  demurring  ought,  if  possible,  to  be  en- 
couraged. 

The  question  is  one  which  I  am  sorry  to  have  to  decide 
against  the  plaintiffs.  No  honest  man,  whether  on  the 
bench  or  oflf  it,  can  approve  of  the  conduct  of  the  defen- 
dants. The  first  defendant,  Rowland,  has  entered  into  a 
contract  bona  fide  for  valuable  considerations-  to  sell  a  quan- 
tity of  coal  to  be  raised  from  his  mine  to  the  plaintiff.  He 
has  received  the  advantages  of  the  contract,  and  because 
coal  has  risen  in  value  and  he  can  get  a  better  price  else- 
where, he  does  not  choose  to  perform  his  contract.  Such 
conduct  ought  not  to  meet  with  the  approval  of  anybody. 
Then  the  question  I  have  to  determine  is,  whether  the  plain- 
tiffs have  come  to  the  right  court  to  obtain  that  which  the 
law  will  undoubtedly  give  them,  namely,  compensation  in 
some  shape  or  other  for  the  loss  they  have  sustained  by  this 
breach  bi  contract.  It  appears  to  me,  as  the  law  now  stands, 
a  court  of  equity  cannot  give  them  any  relief. 

The  first  question  is,  what  is  the  contract  for?  In  my 
view  of  the  contract  it  is  one  for  the  sale  of  coals,  that  is, 
coals  gotten,  the  get  of  coal,  the  severed  chattel,  and  it  has 
no  relation  whatever  to  a  contract  for  real  estate.  That 
point  really  was  not  argued  by  Mr.  Fry^  although  Mr. 
Marten  dia  touch  upon  it.  I  think  it  must  be  assumed, 
therefore,  to  be  a  simple  contract  for  the  sale  of  a  chattel  of 
a  very  ordinary  description  not  alleged  to  be  a  peculiar  coal, 
or  coal  that  cannot  be  got  elsewhere.  On  the  contrary,  as  I 
read  the  bill,  there  is  coal  that  can  be  got  elsewhere  of  the 
same  description,  only  at  a  higher  price.  The  result  is  that 
the  plaintiffs  will  incur  an  amount  of  damage  to  be  measured 
by  the  market  price  which  they  may  have  to  pay  for  the  coal 
01  the  same  description  as  the  coal  agreed  to  oe  supplied  by 
the  defendant  Rowland. 
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140]  *It  Is  said,  however,  that,  although  you  can  ascer- 
tain the  market  price  as  regards  all  the  past  non-delivery, 
you  cannot  ascertain  exactly  the  market  price  as  to  future 
deliveries.  To  say  that  you  cannot  ascertain  the  damage  in 
a  case  of  breach  of  contract  for  the  sale  of  goods,  say  in 
monthly  deliveries  extending  over  three  years  (which  is  the 
case  here,  for  there  are  three  years  unexpired  of  the  con- 
tract), is  to  limit  the  power  of  ascertaining  damages  in  a  way 
whicn  would  rather  astonish  gentlemen  wno  practise  on  what 
is  called  the  other  side  of  Westminster  Hall.  There  is  never 
considered  to  be  anv  difficulty  in  ascertaining  such  a  thing, 
.  therefore  I  do  not  think  it  is  a  case  in  which  damages  could 
not  be  ascertained  at  law. 

That  being  so,  what  is  there  to  distinguish  this  from  any 
ordinary  contract  for  the  sale  of  goods  ?  We  have  been  told 
it  has  some  connection  with  the  colliery.  I  suppose  coals 
must  necessarily  have  connection  with  a  colliery,  and  it 
happens  that  the  person  who  sold  the  coal  to  be  produced 
from  a  given  colliery  was  also  at  that  time  the  owner  of  the 
colliery.  I  apprehend  there  is  no  difficulty  about  entering 
into  a  contract  for  the  sale  of  cdal  coming  from  a  particular 
colliery  by  persons  not  owners  of  that  colliery ;  that  is  the 
common  practice.  The  coals  not  being  delivered,  and  there 
being  no  means  of  obtaining  their  delivery  without  compel- 
ling the  defendant  Rowland  to  raise  them,  it  has  been  ad- 
mitted before  me  that  this  is  a  contract  of  which  you  cannot 
obtain  a  specific  performance  in  a  court  of  equity. 

Therefore  any  relief  to  be  obtained  by  the  plamtiffs  in  the 
shape  of  compensation  must  be  obtained  at  law,  and  I  do  not 
understand  that  the  plaintiffs,  coming  here  for  an  injunction 
which  they  ask,  are  willing  to  abandon  their  claim  to  com- 
pensation at  law  in  the  shape  of  damages. 

Then  it  is  said,  assuming  this  contract  to  be  one  which  the 
court  cannot  specifically  perform,  it  is  yet  a  case  in  which 
the  court  will  restrain  the  defendants  from  breaking  the 
contract.  But  I  have  always  felt,  when  at  the  bar,  a  very 
considerable  difficulty  in  understanding  the  court  on  the  one 
hand  professing  to  refuse  specific  performance  because  it  is 
difficult  to  enforce  it,  and  yet  on  the  other  hand  attempting 
to  do  the  same  thing  by  a  roundabout  method.  If  it  is 
141]  right  to  prevent  the  defendant  Rowland  from  *selling 
coal  at  all — he  not  having  stipulated  not  to  sell  coal,  but 
having  stipulated  to  sell  all  the  coal  he  can  raise  to  some- 
body who  has  promised  valuable  consideration — ^why  is  it 
not  right  to  compel  him  to  raise  it  and  deliver  it  ?  It  is  diffi- 
cult to  follow  the  distinction,  but  I  cannot  find  any  distinct 
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line  laid  down,  or  any  distinct  limit  which  I  could  seize  upon 
and  define  as  being  the  line  dividing  the  two  classes  of 
cases — that  is,  the  class  of  cases  in  which  the  court,  feeling 
that  it  has  not  the  power  to  compel  specific  performance, 
grants  an  injunction  to  restrain  the  breach  by  the  contract- 
ing party  of  one  or  more  of  the  stipulations  of  the  contract, 
and  the  class  of  cases  in  which  it  refuses  to  interfere,  I 
have  asked  (and  I  am  sure  I  should  have  obtained  from  one 
or  more  of  tne  learned  counsel  engaged  in  the  case  every 
assistance)  for  a  definition.  I  have  not  only  not  been  able 
to  obtain  the  answer,  but  I  have  obtained  that  which  alto- 
gether commands  my  assent,  namely,  that  there  is  no  such 
distinct  line  to  be  found  in  the  authorities.  I  am  referred 
to  vague  and  general  propositions — ^that  the  rule  is  that  the 
court  is  to  find  out  what  it  considers  convenient,  or  what 
will  be  a  case  of  sufficient  importance  to  authorize  the  inter- 
ference of  the  court  at  all,  or  something  of  that  kind. 
That  being  so,  and  not  being  able  to  discover  any  definite 

grinciple  on  which  the  court  can  act,  I  must  follow  what  Lord 
t.  Leonards  says,  in  Lumley  v.  Wagner  (*),  is  the  proper 
conduct  for  a  judge,  in  not  extending  this  jurisdiction.  I 
am  not,  however,  entirely  without  assistance  from  authority, 
because  it  appears  to  me  that  this  very  case  has  been  put, 
though  only  by  way  of  illustration,  by  a  very  great  judge. 
Lord  Cottenham,  in  Heathcote  v.  North  Staffordshire  Rail' 
way  Campany  ('),  where  he  says :  • '  If  A.  contract  with  B. 
to  deliver  goods  at  a  certain  time  and  place,  will  equity  in- 
terfere to  prevent  A.  from  doing  anything  which  mav  or  can 
prevent  him  from  so  delivering  the  goods  f '  That  is  the  exact 
case  I  have  to  deal  with,  because  I  have  decided  that  the 
contract  is  a  contract  for  the  delivery  of  goods.  Finding 
the  dictum  of  Lord  Cottenham  express  on  the  subject,  and 
the  plaintiflEs'  counsel  not  having  oeen  able  to  jjroduce  to 
me  any  authority  in  which  there  has  been  such  an  injunction 
granted  on  the  sale  of  goods  or  *any  chattel,  in  a  case  m  [142 
which  specific  performance  could  not  be  granted,  I  thi^  I 
shall  do  right  in  following  that  authority ;  and  I  sav,  although 
I  say  it  with  much  regret,  that  it  is  a  case  in  wnich  equity 
can  afford  no  relief. 

With  regard  to  the  question  of  costs,  I  think  it  is  unde- 
sirable to  take  the  technical  admission  of  the  facts  of  the  bill, 
when  a  person  files  a  demurrer,  to  be  an  admission  of  the 
truth  of  the  facts  against  him  for  the  purpose  of  costs.  If 
there  is  no  remedy  at  aU  at  law,  I  think  the  rule  that  the 
costs  should  follow  the  result  too  valuable  a  one  to  be  tam- 

0)  1  D.  M.  AG.,  604,  O  2  Mac.  A  G.,  112. 
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pered  with.     On  these  grounds  I  allow  the  demurrer,  with 
the  usual  consequences. 

A  petition  of  appeal  was  presented  against  this  decision, 
but  tne  case  was  compromised  before  it  came  to  a  hearing. 

Solicitors  for  the  defendants :  Mr.  /.  H.  WrentTnore;  Mr. 
W,  Kelly;  Mr.  Gosling. 

Solicitors  for  the  plaintiffs :  Messrs.  Sharp  &  UlUtJiorney 
agents  for  Messrs.  Simons  &  Plews^  Merthyr  Tydvil. 


[Law  Reports,  17  Equity  Cases,  153.] 
M.R.,  Dec.  18,  1878. 

153]  *Sack:ville  v.  Smyth. 

[1878    S.    87.] 

WUl — Mortgaged   EstaU — Direction  far  payment   of  Debts — Exoneration— SpedJSe 
Devise— Locke  Kin^s  Act  (17  Js  18  Vicl.  c.  118);  80  <k  81  Viet,  c.  69. 

A  testator,  who  was  entitled  to  an  estate  sobject  to  a  mortgage,  devised  part  of  it 
for  the  benefit  of  his  widow  for  life,  and  the  remainder  to  his  residuary  devisee,  and 
bequeathed  his  personal  estate  subject  to  debts,  and  directed  that  the  deficiency 
should  be  charged  on  his  residuary  real  estate : 

Heldy  that  no  contrary  or  other  intention  was  shown  within  the  meaning  of  Locke 
King's  Act,  so  as  to  exonerate  the  widow's  life  interest  from  keeping  down  a  propor- 
tionate part  of  the  interest  on  the  mortgage. 

Brwoneon  v.  Lawrance  (*)  questioned. 

William  Smyth,  by  his  will,  dated  the22d  of  March,  1864, 
devised  his  mansion  and  all  other  his  real  estate  to  the  use 
of  the  plaintiffs ;  as  to  his  mansion,  in  trust  to  permit  his 
\vife,  during  her  life  or  widowhood,  to  reside  in,  occupy, 
and  enjoy  i^  but  not  to  let  or  demise  the  same ;  and  as  to  nis 
said  mansion,  subject  to  the  said  trust  for  the  benefit  of  his 
wife,  and  as  to  all  other  his  real  estate,  subject  to  his  mother's 
jointure  and  as  therein  mentioned,  upon  trust  for  his  brother, 
Christopher  Smyth,  for  life,  with  remainder  to  his  nephew 
Christopher  for  life,  with  remainders  over.  And  the  testator 
therebv  gave  the  tmstees  a  power  of  sale  and  exchange 
over  the  real  estate  thereby  devised,  except  the  mansion, 
1 54]  *and  directed  that  the  trustees  should  apply  the  moneys 
to  arise  by  such  sale,  or  to  be  paid  for  equality  of  exchange, 
towards  the  discharge  of  incumbrances.  And  the  testator 
gave  divers  legacies,  and  bequeathed  his  residuary  personal 
estate,  subject  to  the  payment  of  his  debts  and  funeral  and 
testamentary  expenses,  to  his  brother  Christopher ;  and  pro- 
vided that,  in  case  his  residuary  personal  estate  shoula  be 
insufficient  to  pay  his  debts  and  luneral  and  testamentary 

Q)  Law  Rep.,  6  Eq.,  1. 
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expenses  and  legacies,  then  and  in  such  case  all  his  real  estate, 
except  his  mansion,  should  be  charged  with  the  payment  of 
the  same  debts,  funeral  and  testamentary  expenses,  and 
legacies,  as  his  residuary  personal  estate  shoula  be  insuffi- 
cient to  pay ;  and  he  authorized  his  trustees  to  borrow  any 
sum  of  money  which  might  be  required  to  make  up  such  de- 
ficiency on  the  security  of  his  reaiestate,  except  his  mansion, 
by  way  of  morteage. 

The  testator  died  in  March,  1872.  At  the  date  of  the  will 
the  mansion  and  parts  of  the  real  estate  were  subject  to  cer- 
tain mortgages,  which  were  paid  off  in  May,  1866,  out  of  a 
sum  of  £20,000  then  raised  by  the  testator  by  a  mortgage  of 
the  29th  of  May,  1865,  of  the  mansion  and  other  heredita- 
ments. The  last-mentioned  mortgage  debt  was  subsisting  at 
the  time  of  the  testator*  s  death. 

The  bill,  to  which  the  son  and  nephew  and  widow  were 
defendants,  prayed  that  it  might  be  determined  and  declared 
whether,  under  the  17  &  18  Vict.  c.  113,  and  the  acts  amend- 
ing the  same,  the  lands  and  hereditaments  comprised  in  the 
said  mortgage  security,  dated  the  29th  day  of  May,  1865, 
were,  as  between  the  persons  claiming  through  or  under  the 
testator,  primarily  liable  to  the  payment  of  the  said  mort- 
gage debt  of  £20,000  and  interest,  or  whether,  as  between 
such  persons,  the  personal  estate  of  the  testator  not  specifi- 
cally bequeathed,  and  not  applied  or  applicable  in  payment 
of  the  testator's  funeral  and  testamentary  expenses  and 
debts  (other  than  the  said  mortgage  debt),  ought  to  be  ap- 
plied by  the  plaintiffs,  so  far  as  the  same  would  extend,  m 
reduction  of  the  said  mortgage  debt  and  interest  in  exonera- 
tion of  the  said  devised  estates  and  hereditaments. 

Mr.  Fry^  Q.C.,  and  Mr.  Chapman  Barber^  for  the  plaintiffs. 

Sir  R.  Bagaallay^  Q.C.,  and  Mr.  Chapman  Barber^  for 
the  testator*  s  brother,  Christopher  Smyth. 

Mr.  Southgate^  Q.C.,  and  Mr.  Borrett^  for  the  testator's 
widow :  The  testator' s  mansion-house  is  specifically  devised 
in  trust  for  the  benefit  of  the  widow  during  her  life  or  widow- 
hood ;  the  rest  of  the  real  estate  goes  under  the  residuary 
devise.  This  is  a  sufficient  indication  that  the  part  of  the 
estate  specifically  devised  shall  not  be  primarily  liable  to 
the  payment  of  the  mortgage  debt,  even  if  the  will  had  not 
contained  a  direction  to  pay  the  debts  out  of  the  residuarjr 

Sersonal  estate,  and  that  they  should  be  charged  on  the  resi- 
uary  real  estate  in  case  the  personalty  should  prove  deficient. 
In  Brownson  v.  Lawrance  (*),  where  the  owner  of  an 
equity  of  redemption  specifically  devised  one  estate  and  left 

Q)  Law  Rep.,  6  Eq.,  1. 
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the  other  to  pass  bv  a  residuary  devise,  it  was  held  by  Lord 
RomiUv  that  he  thereby  signined  a  "contrary  or  other  in- 
tention^' within  the  meaning  of  Locke  King's  Act,  so  as  to 
make  the  estate  which  passed  by  the  residuary  devise  pri- 
marily liable  for  the  whole  of  the  mortgage  debt. 

We  submit,  therefore,  that  the  widow  s  life  interest  in  the 
mansion-house  should  be  exonerated  from  the  payment  of 
lie  proportionate  share  of  the  interest  on  the  mortgage. 

Mr.  WhiteAeadj  for  Christopher  Smyth^  the  testator  s 
nephew. 

Sib  G.  Jessel,  M.  R.  :  I  can  find  in  this  will  no  contrary 
or  other  intention  within  the  meaning  of  the  exception  in 
Locke  King's  Act.  It  has  been  enacted  that  a  general 
direction  for  payment  of  debts  out  of  personal  estate  shall 
not  be  deemed  to  exonerate  mortgaged  properties,  and  what 
is  there  in  this  case  to  take  it  out  of  the  general  rule  \  If  I 
were  to  decide  otherwise,  I  should  have  to  hold  that  every 
devise  of  a  life  interest  in  real  estate  was  an  expression  of  a 
contrary  intention.  It  does  not  appear  to  me  that  Locke 
King' s  Act  was  intended  to  apply  as  between  sj^ecific  and 
residuary  devises  in  the  way  it  was  held  to  apply  in  Broxxm- 
son  V.  Lawrance. 

Solicitors:  Messrp.  MarJcby^  Wilde,  &  Burr  a;  Mr.  (7.  H. 
Fisher. 

Independent  of  any  statutory  proTision        And  so  as  between  heir  or  devisee  and 

the  heir  or  deVisee  had  a  right  to  require  personal    repreeentatives  where  the  lien 

the  personal  representative  to  pay  a  debt  was  to  secnre  a  partnership  liability  of  the 

of  the  testator  secured  by  mortgage  or  deceased,  although  as  between  the  heir  or 

other  lien    upon  the  real    estate.     See  devisee   and  the  surviving  partner  the 

elaborate  note  of  Mr.  Edward  Rooiilly  to  partnership  assets  are  primarily  respon- 

1  Romilly's  Notes   of  Cases,  pp.  161-8;  sible.   i2o6tiMo«}  y.  i?o6tMMm,  1  Lans.,  1 19. 

2  Story's  £q.  Jur.  (9th  ed),  §§  1/248,  a.  A  general  direction  for  the  paymeDt  of 
b.  c.  d.  e.;  Snell's  Equity,  228.  all  the  testator's  debts  does  not  throw  the 

In  England  and  in  many  of  the  states,  burthen   of   a  lien   upon  land  upon  the 

by  statute,  the  heir  or  devisee  of  real  es-  personalty.     Kapdyea   v.    Rapelyea^    27 

tate  subject  to   mortgage  or  other   lien  i3arb.,  610 ;  Duke  of  Cvmberkmd  v.   Cod- 

takes  it  atm  onere  and  cannot  require  the  ington^  8  Johnson's  Chy.,  229. 

pa^nnent  thereof  out  of  the  personal  estate  Where  the  representative  pays  a  debt 

of  the  deceased.     Moaeley  v.  Marahail,  27  of  the  deceased,  which  is  chargeable  to 

Barb.,  42 ;  Rapdyea  v.  Rapelyea,  27  Barb.,  his  real   estate,  eichausting  the  personal 

610 ;  BoJfeveU'v,  Carpenter,  28  Barb.,  426,  assets,  the  legatee  and  not  the  executor  is 

429;    HaUey   v.   Reed,   9   Paige,  463-5;  the  proper  person  to  file  a  bill  for  mar- 

JSrwin  v.  Zoper,  43  New  York,  521,  525  ;  shalling  the  assets,  and  to  obtain  pa}'TOent 

1  N.  Y.  Revised  Statutes,  749,  §4,1  Edm.  of  the  legacy  out  of  the  real  estate. 

St.  700  ;  Swainton  v.  Swainaon,  6  De  Gey,  The  legatee  is  entitled  to  stand  in  the 

MacNnghten  and  Gordon,  648,  following  place  of  the  creditor  who  has 'been  thus 

Scott  V.  Beeclur,  5  Madd(x;k,  96.  Johuton  v.  paid.     MoUan  v.  Griffith,  8  Paige,  402. 

6W6e^/,  1 1  Paige,  265 ;  Wright  y.  Holbrooke  Where  a  surrogate  decrees  a  distribn- 

82  N.  Y.,  587  ;    Duke  of  Cumberland  v.  tion  of  the  personal  estate  of  the  deceased 

Codington,  8  Johnj^on's   Chy.,  229.     See  debtor  among  his  creditors,  if  any  of  such 

Mr.  Edward  Romilly's  Notes  of  Cases  pp.,  creditors  has  a  security  for  his  debt  upon 

161-8.  another  fund  which  lis  primarily   liable 
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for  the  payment  of  the  debt,  the  surrogate  then  unpaid  thereon  is  payable,  and  then 

should  compel  such  creditor  to  exhaust  she  must  contribute  towards  such  pay- 

his  remedy  against  such  fund  and  only  to  ment  a  sum  which  will  be  equal  to  the 

come  in  as  against  the  personal  estate  for  then  value  of  an  annuity  for  the  residue  of 

the  deficiency.  her  life,  upon  the  amount  of  principal  and 

If  it  is  necessary  for  the  surrogate  to  interest,  which  was  unpaid  when  tier  es- 

make  distribution  of  the  personal  estate  of  tate  in  dower  commenced  by  the  death  of 

the  decedent  before  such  deficiency  can  be  her  husband.      Hou^e  y.  Houses  10  Paige, 

ascertained,  he  should  direct  a  portion  of  168;  Leavenworth  v.   Cooney,   48   Barb., 

the  personal  estate  to  be  retained  to  meet  674 ;  I  Story's  £q.  Jur.,  §g  486-8. 

the  contingent  claim  for  such  deficiency.  But  where  the  husband  mortgages  pro- 

HaUey  v.  JUed^  9  Paige,  446 ;   see  also  perty  after  his  wife  has  acquired  an  in- 

Johnson  Y.  Oorbetl,  1 1  Paige,  266 ;   WriyfU  choate  right  of   dower  therein,   and  she 

y.  Holbrook,  S2  N.  Y.,  687;  Duke  ofQum-  does  not  join  in  such  mortgage,  the  heirs 

Oerland  v.  OoiUngton,  8  Johnson's  Chy,  229.  at  law  or  devisees  of  her  deceased  husband 

Although  the  holder  may  foreclose  his  must  pay  off  the  whole  of  the  incumbrance 

mortgage  in  chancery  and  perhaps  sue  themselves.     Mout^  v.  Route,  10  Paige, 

the  bond  at  law.     WHghi  v.  BoWrooh,  82  168. 

N.  Y.,  687.  So  the  owner  of  the  life  estate  in  lands 

And  if  the  representative  has  improp-  is  bound  to  pay  annually  the  interest 

erly  paid  out  of  the  personalty  debts  se-  upon  a  mortgage  thereon  until  such  life 

cured  by  mortgage  the  surrogate  cannot  estate  ceases.     tihaldimY.Ferri8,4&'Rasb,, 

allow  him  for  such  payment.    Jofmton  v,  124. 

CorbeU,  11  Paige,  266.  Otherwise  it  seems  when  the  testator  la 

The  statute  does  not  require  the  heir  not  personally  liable  to  pay  the  mort- 

to  pay  a  mere  equitable  lien  in  behalf  of  gage  debt  but  directs  his  executors  to  sell 

the  vendor  for  the  purchase  price  of  real  3ie  real  estate,  and  after  paying  his  debts 

estate.     Wrwht  v.  Molbrook,  18  Abb.  202,  and   incumbrances  to   Invest  a  portion 

affirmed,  82  N.  Y.,  687.  of  his  estate  for  his  widow  in  lieu  of 

Nor  a  mortgage  g^ven  by  the  owner  of  dower.    Leavenworth  v.  Cooney,  48  Barb., 

a  life  interest  in  real  estate  upon  his  in-  674. 

terest   therein.      Sheldon  y.   Ferris,  46  And  if  the  testator  constitutes  his  per- 

Barb.,  127.  sonal  estate  a  fund  for  the  payment  of  his 

For  instances  which  the  English  courts  debts  and  directs  that  the  legacies,  shall 

have  held  their  statute  not  to  apply,  see  abate  if  the  fund  is  not  sufficient  for  the 

Mr.  Edward  Romilly's  note  to  1  Romilly's  payment  of  all  his  debts  and  legacies,  it 

Notes  of  Cases,  161-^.  seems  the  heir  is  entitled  to  have  a  debt 

A  widow  entitled  to  dower  in  premises  of  the  testator  which  is  a  Hen  upon  the 

is  required  to  keep  down  one  third  of  the  real  estate  descended  to  him  paid  out  of 

interest  of  a  mortgage  thereon  at  her  hus-  the  personal  estate,    MoUan  t.  Or\fftth,  8 

band's  death  autirthe  amount  which  was  Paige,  402, 

7  Eng.  Bep.]  03 
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[Law  Reports,  17  Equity  Cases,  158.] 
V.-C.  M.,  November  4,  6,  1873. 

158]  *United  Land  Company  v.  Great  Eastern  Rail- 
way Company. 

[1872    U.     14.] 

BaUway  Company — Right  of  Way — Level  Crouing — Effect  of  Change  m  Condii^om 

of  Land, 

A  railway  company  taking  land  compulsorily  contracted  to  make  communications 
by  level  crossings  between  two  severed  portions  of  an  estate.  The  estate  then  con- 
sisted of  marsh  or  mud  land,  and  was  suoject  to  a  statutory  prohibitioD  afunst  being 
built  upon.  The  prohibition  having  been  afterwards  removed,  and  the  bind  becom- 
ing applicable  for  Duilding  purposes: 

Heiif  that  a  right  of  way  over,  under,  or  across  a  railway  was  prima  facie  general, 
and  not  restricted  to  purposes  to  which  the  land  was  applicable  at  the  time  the  right 
arose,  and  the  rieht  being  unrestricted  in  terms  gave  the  owners  and  occupiers  of  the 
land  the  use  of  the  level  crossings  for  all  purposes  connected  with  houses  or  build- 
ings subsequently  erected  or  to  be  erected  on  the  estate,  but  not  so  as  to  obstruct  the 
proper  working  of  the  railway. 

This  was  a  suit  instituted  for  the  purpose  of  obtaining  an 
injunction  to  restrain  the  Great  Eastern  Railwa)r  Company 
from  obstructing  the  j)laintiflf  company  in  using  certain 
level  crossings  over  their  line  at  Harwich. 

In  the  year  1847  the  Eastern  Union  Railway  Company 
afterwards  absorbed  by  the  Great  Eastern  Railway  Company, 
were  empowered  to  make  a  railway  from  Manningtree  to 
Harwich. 

At  or  near  Harwich  the  company  were  empowered  to  carry 
their  line  over  certain  land  of  Her  Majesty,  then  forming  part 
of  the  bank  and  foreshore  of  the  river  Stour,  which  was  of 
a  marshy  character,  and  used  only  for  the  purpose  of  grazing 
cattle.  The  land  had  originally  been  acquired  under  an  act 
of  Parliament  in  the  reign  of  Queen  Anne  for  the  purposes 
of  defence,  and,  as  being  within  the  range  of  a  fort  then  ex- 
isting, was  subject  to  a  statutory  provision  against  being 
built  upon. 

The  act  under  which  the  railway  was  made  contained,  by 
sect.  19,  the  following  provision:  "And  be  it  enacted,  that 
it  shall  not  be  lawful  for  the  said  company  to  make  any  de- 
viation from  the  main  line  of  the  said  railway,  as  laid  down  in 
159]  the  plans  herein  *mentioned  or  referred  to,  through  the 
lands  of  Her  Majesty,  without  the  ;previous  consent  in  writing 
of  two  of  the  commissioners  for  the  time  being  of  Her  Majesty' s 
Woods,  Forests,  Land  Revenues,  Works,  and  Buildings, 
first  had  and  obtained,  any  line  of  deviation  shown  on  tne 


Vol  XVII.]  EQUITY  CASES.  739 

V.C.  M.  United  Land  Co.  v.  Great  Eastern  Railway  Co.  1878 

M  -II  ■    I   I      I     I  I  ^1 

said  plans  or  otherwise  to  the  contrary  notwithstanding; 
and  the  said  company  shall,  and  they  are  hereby  required, 
at  their  own  costs  and  charges,  to  maKe  and  construct  such 
convenient  communications  across,  over,  or  under  the  said 
railway,  where  it  shall  be  caried  through  or  over  the  lands 
of  Her  Majesty,  as  shall,  in  the  judgment  of  the  Commis- 
sioners for  the  time  being  of  Her  Majesty's  Woods,  Forests, 
Land  Revenues,  Works,  and  Buildings,  be  necessary  for 
the  convenient  enjoyment  and  occupation  of  the  lands  of 
Her  Majesty,  and  such  communications  when  so  made  shall 
at  all  times  be  kept  in  good  order  and  repair  by  and  at  the 
expense  of  the  company." 

The  railway  company,  being  desirous  of  carrying  out  their 
works,  entered  into  an  agreement  with  the  Crown,  repre- 
sented by  the  Commissioners  of  Woods,  Forests,  and  Land 
Revenues,  which  was  dated  the  25th  of  February,  1854, 
which,  after  determining  the  price  to  be  paid  for  the  land, 
contained  the  following  clause  : 

"The  said  company  shall  and  will  at  their  own  expense 
well  and  sufficiently  execute  the  following  works  to  the  sat- 
isfaction of  the  said  Charles  Alexander  Gore,  or  other,  com- 
missioner or  commissioners  for  the  time  being :  Four  level 
crossings  at  the  points  marked  respectively  with  the  letters 
A,  B,  C,  and  D  on  the  said  plan,  with  proper  approaches 
thereto  from  the  lands  on  the  other  side  thereof,  the  crossings 
at  the  said  points  A,  C,  and  D  to  be  thirty  feet  in  clear 
width,  and  the  crossing  at  the  said  point  B  to  be  twenty 
feet  in  clear  width." 

This  agreement  was  carried  into  effect  by  a  conveyance 
dated  the  23d  of  May,  1865. 

The  railway  was  made  and  opened  for  traffic,  and  the 
level  crossings  provided  for  by  this  agreement  were  con- 
structed in  accordance  therewith,  except  that  the  width  of 
the  openings  was  something  less  than  had  been  agreed  upon. 

By  a  deed  of  the  2d  of  May,  1866,  an  agreement  was  en- 
tered into  between  Mr.  Gore,  as  Commissioner  of  Woods, 
Forests,  and  *Land  Revenues,  on  the  part  of  the  Crown,  [1 60 
and  a  company  called  the  Harwich  Harbor  Company,  for  the 
sale  to  the  Harwich  Harbor  Company  of  part  of  the  crown 
lands  between  the  railway  and  the  river,  conditionally  on 
an  act  being  obtained  by  the  company,  which  they  were 
then  applying  for  and  afterwards  obtained  under  the  title  of 
"The  Harwich  Harbor  (Reclamation  of  Land)  Act,  1866," 
and  the  deed  provided  for  the  use  by  the  company  of  two 
roads  crossing  the  railway  by  two  of  the  level  crossings 
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constructed  by  them  under  the  agreement  of  the  25th  of 
Pebruaxjr,  1854. 

The  Harwich  Harbor  Company  were  unable,  in  some  par- 
ticulars, to  complete  the  last  mentioned  agreement,  and  by 
an  indenture  of  the  Ist  of  November,  1871,  their  rights  and 
interests  in  the  contract  with  the  Crown  were  vest^  in  the 
plaintiff  company.  The  statutory  prohibition  against  build- 
ing on  this  land  having  been  removed,  it  had  been,  previ- 
ously to  the  execution  of  this  deed,  laid  out  in  buuding 
plots  by  the  Harwich  Harbor  Company,  and  a  number  of 

Elots  had  been  taken  and  a  considerable  number  of  houses 
ad  been  built  thereon,  and  others  were  in  course  of  build- 
ing. The  roads  in  question,  with  the  level  crossings,  formed 
the  only  means  of  communication  for  the  occupants  of  the 
houses  with  the  rest  of  the  country. 

The  railway  company,  however,  objected  to  the  use  of  the 
level  crossings  by  the  tenants  of  the  houses,  and  on  the  Ist 
of  December,  1871,  they  sent  to  the  secretary  of  the  plaintiff 
company  a  notice,  signed  by  their  solicitor,  in  the  following 
words : 

^'  The  attention  of  the  directors  of  the  Great  Eastern  Rail- 
way Company  has  been  called  to  a  prospectus  or  notice 
headed  ^Harwich  Estate,  Essex  (East),  close  to  the  Great 
Eastern  Railway  Station,  Freehold  Building  Plots,' — ^inti- 
mating the  offer  by  the  '  United  Land  Company  (Limited)' 
to  purchasers  of  freehold  building  plots  of  land  adjoininff 
the  Great  Eastern  Railway  at  Harwich,  and  also  to  a  sketch 
plan  presumably  referred  to  in  such  prospectus  or  notice. 
The  plan  shows  two  level  crossings  from  the  Dovercourt 
Road,  on  the  easterly  side  of  the  railway,  to  two  intended 
new  streets  on  the  westerly  side  of  the  railway,  to  be  con- 
structed in  connection  with  the  laying  out  of  the  land  on  the 
said  westerly  side  for  building  purposes.  The  notice  also 
intimates  that  two  of  the  streets  *  will  form  a  direct  coramu- 
161]  nication  between  the  Bath  Side  *and  the  Dovercourt 
Road.'  I  am  instructed  to  give  you  notice  that  the  Great 
Eastern  Railway  Company  will  not  permit  the  level  cross- 
ings aforesaid  to  be  used  by  the  owners  or  occupiers  of  any 
houses  to  be  erected  on  the  said  land  on  the  westerly  side 
of  the  railway." 

The  railway  company  also  put  up  the  following  notice  at 
one  of  the  crossings: — *' Great  Eastern  Railway.  Take 
notice  that  there  is  no  Public  Thoroughfare  on  the  crossing. 
By  order.    J.  B.  Owen,  Secretary." 

The  present  bill  was  then  filed  by  the  plaintiff  company, 
praying  for  a  declaration  of  the  right  of  themselves,  their 
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tenants,  and  under-lessees  and  occupiers  of  the  messuages, 
land,  and  hereditaments  so  purchased  by  them,  to  the  rree 
and  uninterrupted  use  and  enjoyment  of  the  level  crossings, 
and  each  of  them,  and  for  a  consequential  injunction. 

The  bill  alleged  that  the  railway  company  had,  caused 
obstructions  by  allowing  loaded  trucks  to  remain  an  un- 
reasonable time  on  the  crossings,  and  evidence  was  given  in 
support  of  these  allegations. 

The  plaintiff  comj)any  moved  for  an  injunction,  but  by 
arrangement  the  motion  stood  over  till  the  hearing  on  mo- 
tion for  decree,  on  which  the  cause  was  now  heard. 

Mr.  Cotton^  Q.  C. ,  and  Mr.  Townsend^  for  the  plaintiff  com- 
pany :  This  case  must  be  treated  just  as  if  the  Crown  were 
still  the  owner  of  the  land  on  both  sides  of  the  railway. 
The  plaintiff  company  stand  in  the  position  of  having 
bought  this  land,  with  all  the  rights  of  access  to  it  which 
the  Crown  might  have  used.  There  is  no  restriction  in  the 
terms  of  the  contract  as  to  the  use  which  the  Crown  may 
make  of  the  level  crossings,  and  the  purchasers  from  the 
Crown  are  entitled  to  the  use  of  them,  either  by  themselves 
or  by  the  occupiers  of  houses  built  upon  the  land,  as  a 
means  of  communication  between  the  portions  of  land  on 
both  sides  of  the  railway. 

Some  cases  will  probably  be  referred  to  which  go  to  the 
point,  that  where  there  is  a  right  of  way  by  prescription, 
the  right  is  ^restricted  to  that  Kind  of  user  to  which  [162 
the  prescription  extends.  Just  as  where  there  is  a  footway 
by  prescription,  a  right  to  use  it  as  a  carriage  way  or  horse 
way  cannot  be  gained.  But  these  cases  rest  upon  prescrip- 
tion, and  not  upon  grant  or  contract. 

There  are  also  some  cases  depending  upon  grant,  which  may 
seem  at  first  sight  in  favor  of  the  defendants.  Such  as  where 
a  right  of  way  is  granted  to  a  particular  house,  and  it  cannot 
be  used  for  any  other  house.  But  that  is  because  the  right 
of  way  is  in  terms  granted  for  that  particular  house.  Two 
such  cases  are  referred  to  in  Oale  on  Easements  (*).  One  is 
Allan  V.  Gomme  ('),  where  a  grant  of  a  right  of  way  to  a 
shed  was  held  not  to  give  a  right  of  way  to  a  cottage  built  in 
lieu  of  the  shed.  But  Baron  Farke,  in  nenning  v.  Burnet  ("), 
the  other  case  referred  to,  said  he  did  concur  to  the  full  ex- 
tent in  the  doctrine  laid  down  in  Allan  v.  Oomme.  There  is 
also  the  case  of  Williams  v.  James  (*),  in  which  even  a  pre- 
scriptive right  of  way  to  a  field  was  held  to  imply  the  right  to 

0)  3d  Ed.,  p.  291.  O  8  Ex.,  187. 

(«)  11  A.  <fc  E.,  769.  O  Law  Rep,  2  C.  P.,  577. 
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cart  haj^  stacked  in  the  field,  which  had  been  grown  partly 
in  adjoining  land  to  which  the  right  did  not  extend. 

[TheViCE-CHANCELLOR :  Another  principle  is  apparently 
applicable  to  the  case,  that  a  grant  mnst  be  taken  most 
strongly  against  the  grantor.  Tnis  was  the  ground  of  the 
decision   in   Sovih   Metropolitan   Cemetery   Company  v. 

No  suggestion  of  inconvenience  to  the  public  by  interfer- 
ence with  the  traffic  can  be  set  up  as  a  reason  for  not  per- 
forming the  contract  made  by  the  company :  Raphael  v. 
Thames  Valley  Railway  Company  ('). 

Mr.  Pearson^  Q.  C. ,  and  Mr.  Smarts  for  the  Great  Eastern 
Railway  Company  :  At  the  time  this  land  was  taken  by  the 
railway  company  it  was  subject  to  a  statutory  prohibition 
against  being  built  upon,  being  in  fact  required  to  be  kept  free 
from  buildings  for  the  purpose  of  the  defence  of  the  country. 
And  whatever  rights  were  conferred  upon  the  Harwich 
Harbor  Company  were  given  them  subject  to  this  provis- 
163]  ion,  and  must  be  considered  with  reference  to  its  *ex- 
istence.  Bearing  this  in  mind,  it  is  evident  that  the  only 
means  of  communication  which  could  be  contemplated  were 
such  as  were  required  for  the  use  of  the  tenants  of  the  waste 
or  grazing  lands  on  both  sides  of  the  intended  railway. 
The  level  crossings  were  in  fact  merely  accommodation 
crossiogs.  There  is  a  great  difference  betwen  a  public  road 
and  a  private  accommodation  road.  But  there  is  no  differ- 
ence in  principle  between  a  right  of  road  by  grant  and  one 
by  prescription,  because  prescription  presupposes  a  grant 
Tjie  only  difference  is,  that  where  there  is  a  gi-ant  the  instru- 
ment creating  it  is  construed  like  any  other  deed,  but  in  the 
case  of  a  prescription  the  grant  is  supposed  to  be  lost. 

Now  the  authorities  determine  that  when  there  is  a  grant, 
its  nature  and  extent  depend  upon  the  circumstances  of  the 
case.  In  Cowling  v.  Higginson  {*)  Lord  Abinger  put  the  case 
by  way  of  illustration,  that  if  a  road  lay  through  a  park, 
the  jury  might  naturally  infer  the  right  to  be  limited,  out  if 
it  went  over  a  common,  that  it  was  a  way  for  all  purposes. 
So  in  Ballard  v.  Dyson  (*)  it  was  held  that  there  might  be  a 
grant  of  a  right  oi  way  to  pass  with  horses  and  carts,  but 
not  with  other  kind  of  cattle. 

Here,  in  the  first  place,  all  that  was  contemplated  by  the 
act  under  which  the  railway  was  constructed,  was  the  mak- 
ing of  communications  between  the  severed  portions  of  the 
Crown  land,  and  the  plaintiff  company  cannot  entirely  change 

(»)  16  C.  B.,  42.  {«)  4  M.  A  W.,  24B. 

(«)  Law  Rep.,  2  Ch.,  147.  (*)  1  Taunt.,  279. 
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the  character  of  the  land  and  then  say  that  the  communica- 
tions required  to  be  made  for  the  old  condition  of  the  land 
may  be  used  for  it  in  its  altered  state.  There  is  no  sugges- 
tion in  the  act  of  the  possibility  of  these  private  occupation 
crossings  being  turned  into  public  highways.  The  word 
''communications"  must  be  understood  in  the  same  sense 
in  which  it  is  used  in  sect.  74  of  the  Railways  Clauses  Act, 
8  Vict.  c.  20. 

The  extent  of  the  grant  is  determined  by  the  occupation 
and  enjoyment  of  the  land  at  the  time  when  the  level  crossing 
was  made :  Williams  v.  James  (*).  So,  also,  in  Ballard  v. 
Dyson.  In  Band  v.  Kingscote  ('),  also,  a  right  of  way  was 
held  to  be  strictly  limited  to  the  purpose  for  which  it  was 
granted,  and  the  question  was  even  raised,  though  not  actu- 
ally determined,  whether  *a  way-leave  to  a  coal  mine  [164 
could  be  used  by  means  of  a  railway.  Beg,  v.  Brown  Q  is 
a  distinct  authority  for  the  proposition  that  communications 
made  for  agricultural  purposes  must  be  strictly  limited  to 
those  purposes.  Allan  v.  Gomme  {*)  is  also  a  distinct  au- 
thority to  the  same  effect,  and  was  not  overruled  merely  by 
a  dictum  of  Baron  Parke  in  Henning  v.  Burnetii),  Having 
regard  to  the  circumstances  of  this  case.  Cowling  v.  Uiggin- 
son  (•)  and  Williams  v.  James  (')  are  expressly  m  point. 

Mr.  Cotton  commenced  his  reply,  but  was  stopped  by  the 
court. 

Sir  R.  Malins,  V.C.  :  The  point  raised  by  this  case  is 
one  of  great  importance  to  the  plaintiffs,  who  are,  as  I  un- 
derstand, a  building  company,  and  also  to  the  Great  Eastern 
Railway  Company,  who  say  that  the  rights  claimed  by  the 
plaintifts,  if  thej  exist,  will  cause  great  inconvenience  to 
them.  A  question  of  veiy  considerable  importance,  as  I 
think,  to  the  public  in  general,  but  at  all  events  to  landown- 
ers, is  also  raised,  as  to  what  is  the  effect  of  having  a  com- 
munication under,  over,  or  across  a  railway.  It  happens  in 
this  case  that  the  question  relates  solely  to  a  commumcation 
across  the  railway  called  a  level  crossing. 

The  question  arises  in  this  way :  The  Grreat  Eastern  Rail- 
way Company,  under  that  general  name,  has  absorbed  seve- 
ral other  companies.  In  the  year  1847  the  Eastern  Union 
Railway  Company,  having  a  railway  from  London  to  Man- 
ningtree,  obtained  the  act,  which  has  been  so  much  referred 
to,  empowering  them  to  make  a  railway  from  their  line  at 

(')  Law  Rep.,  2  C.  P.,  671  C)  8  Ex.,  187. 

O  6  M.  A  W.,  174.  (•)  4  M.  A  W.,  246. 

{«)  Law  Rep.,  2  Q.B.,  630.  (')  Law  Rep.,  2  C.  P.,  577. 

(*)  11  A.  A  E.,  769. 
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Manningtree  to  Harwich.  For  this  purpose  it  was  necessary 
to  take  certain  lands  belonging  to  the  Crown.  How  they  haid 
become  vested  in  the  Crown  it  is  unimportant  for  me  to  con- 
sider, because  it  is  the  common  case  oi  both  parties  that  the 
Crown  at  this  time,  or  at  all  events  subsequently,  had  the 
power  to  alienate  these  lands.  It  is,  as  we  all  know,  in  gen- 
eral necessary  that  a  railway  company  should  have  powers 
of  deviation,  but  this  act  contains  some  restrictions  upon 
165]  *this  power.  The  company  is  restricted  with  rej^rd 
to  the  crown  lands  in  a  manner  in  which  it  is  not  restricted 
with  r^ard  to  other  lands. 

[His  honor  then  read  the  10th  section  of  the  act,  and  con- 
tinued :] 

The  communications  required  to  be  made  are  to  be  "such 
as  shall,  in  the  judgment  of  the  commissioners  for  the  time 
being,  be  necessary  for  the  convenient  enjoyment  and  occu- 
pation of  the  lands  of  Her  Majesty;"  and  such  communi- 
cations were  made. 

Now,  when  the  future  enjoyment  of  land  is  spoken  of  it 
is  not  usually  meant  that  it  is  to  be  enjoved  in  the  precise 
mode  or  for  the  precise  purpose  for  which  it  is  used  at  the 
present  time,  but  in  any  manner  that  subsequent  events  may 
render  expedient.  Nothing  can,  in  my  opinion,  be  more 
narrow  than  the  attempt  to  put  upon  the  language  of  this 
act  of  Parliament  the  construction,  that  because  the  land 
was  used  in  a  particular  manner  at  that  time  it  must  neces- 
sarily be  used  in  the  same  manner  for  all  future  time,  or 
actually  be  blocked  out  from  all  communication  with  the 
outer  world.  My  opinion  is  that  the  meaning  of  the  act  of 
Parliament  is,  that  there  was  to  be  such  communication  made 
as  should  be,  as  far  as  practicable,  consistent  with  the  exist- 
ence of  the  railway  on  the  land,  and  would  render  it  as  en- 
joyable and  as  free  to  be  used  as  if  the  railway  had  not  been 
constructed  at  all.  That,  indeed,  is  the  object  of  all  railway 
legislation.  Necessarily,  railways  cannot  be  made  without 
invading  the  rights  of  private  individuals.  Therefore  all 
persons  are  bound  to  submit  their  rights  to  the  public,  and 
those  who  are  most  reluctant  to  part  with  their  property  are 
obliged  to  do  it  conrpulsorily  by  act  of  Parliament.  But  at 
the  same  time  that  the  legislature  throws  upon  individuals 
the  obligation  of  parting  with  their  land,  it  protects  them, 
as  far  as  possible,  oy  obliging  the  company  taking  it  for  the 
purpose  of  constructing  tiie  railway  to  make  such  commu- 
nications as  shall  either  be  agreed  ixpon  or  be  prescribed  by 
the  particular  act  of  Parliament,  or  be  settled  by  the  tribu- 
nal appointed  for  the  purpose.     Therefore  when  one  part  of 
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an  estate  is  severed  from  another  bjr  a  raOway,  it  is  always 
a  condition  that  sufficient  communication  shall  be  made, 
either  over  the  railway  by  a  bridge,  under  the  railway  by  an  . 
arch,  or  across  it  by  a  level  crossing.  But  I  *apprehend  [166 
that  whatever  be  tne  mode  of  communication,  the  object  is, 
that  the  rights  of  the  landowner  shall  be  in  no  way  preju- 
diced, except  so  far  as  is  required  for  the  actual  construc- 
tion of  the  railway.  He  is  to  have  as  much  Enjoyment  and 
as  free  use  of  his  land  after  the  railway  is  constructed  as  he 
had  before,  so  far  as  the  exercise  of  those  rights  does  not 
interfere  with  the  rights  of  the  railway  company  and  the 
rights  of  the  public  in  running  over  the  lands  upon  the 
railway. 

Now,  this  condition  being  imposed  on  the  company,  they 
took  the  land,  and  the  period  arrived  when  it  was  necessary  ' 
for  them  to  agree  with  tne  Crown  as  to  the  price  to  be  paid 
for  it.  That  contract  is  entered  into  by  an  instrument,  wnicl: 
has  b^n  referred  to,  of  the  25th  of  February,  1854.  Now 
this  is,  as  I  understand,  land  which  had  been  to  a  certain 
extent  reclaimed ;  some  of  it  was  mud  land,  which  at  that 
time  it  was  thought  highly  improbable  would  ever  be  built 
upon.  But  the  changes  are  so  great  in  the  condition  of  land 
that  in  the  course  of  a  few  years  it  might  turn  out  quite  the 
contrary.  At  all  events  this  land  was  vested  in  the  Crown, 
and  the  Crown  had  a  right  to  turn  it  to  the  greatest  possible 
advantage. 

When  the  price  of  land  is  settled  as  between  a  landowner 
and  the  railway  company,  there  are  two  things  to  be  con- 
sidered: first,  the  absolute  value  of  the  land  taken,  and 
secondly,  the  damage  by  severance.  The  damage  by  sever- 
ance is  frequently  greatly  mitigated  by  the  nature  of  the 
communications  which  are  made  between  the  two  portions  of 
the  land  severed  by  the  railway.  If  the  land  is  so  situated 
that  a  level  crossing  can  be  conveniently  made,  the  damage 
by  severance  is  comparatively  small,  and  so  also  if  there 
can  be  a  cattle  creep  or  an  arch.  But  if  the  circumstances 
are  such  that  no  communication  can  be  made,  the  amount  of 
the  damage  is  greatly  increased.  The  nature  of  the  commu- 
nication, therefore,  fonns  a  consideration  in  assessing  the 
damage  by  severance,  and  in  tliis  case,  if  convenient  com- 
munications could  be  made,  the  price  to  be  paid  to  the 
Crown  for  the  land  would  be  diminished.  All  this  is  taken 
into  consideration  in  the  contract  of  the  25th  of  February, 
1854.  [His  honor  then  read  the  clause  of  the  agreement 
above  set  forth,  and  continued :] 

Now  it  is,  I  think,  perfectly  plain  that  if  the  parties  liad 
7  Eng.  Rep.]  94 
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167]  *contemplated  that  this  land  was  to  be  used  merely 
for  the  purpose  of  agricultural  laud,  it  would  have  been 
.  wholly  unnecessary  to  require  that  the  crossings  at  three 
places  should  be  thirty  feet,  and  at  the  other  fwenty  feet 
wide ;  because  for  the  largest  wagon  used  on  a  farm  no  such 
width  could  be  required,  and  these  dimensions  would  be 
utterly  useless  unless  the  parties  contemplated  that  this  land 
might  at  some  future  period  be  used  for  building  purposes. 

Then  it  has  been  argued  very  strenuously,  that  wnen  a 
right  of  way  is  granted  lor  one  purpose  it  cannot  be  used  for 
another.  I  quite  agree.  The  law  is  perfectly  settled  that  if 
one  man  has  a  right  of  way  over  the  land  of  another  to  go 
to  a  particular  place,  he  cannot  use  it  for  the  purpose  of  go- 
ing to  that  place  and  a  place  beyond  it,  because  tne  servient 
'  tenement  is  onlv  subject  to  a  certain  use  and  a  certain  incon- 
venience. He  nas  agreed  that  it  shall  be  used  for  a  particu- 
lar purpose,  and  having  so  agreed,  he  is  not  bound  to  submit 
to  its  being  used  for  any  other  purpose. 

But  this  is  not  the  case  of  a  servient  tenement.  I  cannot 
look  upon  the  railway  as  the  servient  tenement.  The  ques- 
tion is,  what  is  the  effect  of  land  being  taken  by  a  railway 
company  ?  I  say  again  it  is  an  inconvenience  to  which  the 
landowner  is  bound  to  submit,  but  to  which  he  does  submit 
upon  terms  of  making  the  best  bargain  he  can  with  regard 
to  the  price,  and  the  communications ;  and  when  he,  or  the 
legislature  for  him,  has  settled  what  those  communications 
are  to  be,  I  apprehend  the  true  view  of  the  case  is,  that  the 
owner  has  the  most  unlimited  power  of  using  the  land  on 
either  side  for  any  purpose  to  wnich  it  may  be  expedient  at 
any  time,  however  distant,  to  apply  his  land. 

So,  even  were  it  the  common  case  of  private  use,  I  should 
entirely  concur  in  the  views  expressed  by  Mr.  Baron  Parke  in 
Henning  v.  Burnet  (').  It  is  very  true,  as  Mr.  Pearson  says, 
that  this  dictum  does  not  overrule  Allan  v.  Oovime  Q ;  out 
the  opinion  he  expresses  is  supported  by  the  late  Lord  Chief 
Justice  Bovill  in  Williams  v.  James  (*),  in  which  both  he  and 
Mr.  Justice  Willes  laid  down  the  same  rule,  that  the  right 
of  going  to  land,  unrestricted  as  to  purpose,  is  a  right  to  go 
to  it  for  any  purpose  whatever.  If,  therefore,  this  were  to 
168]  be  regarded  as  a  question  of  *right  of  way  over  the 
land  of  an  individual,  the  purpose  being  unrestricted,  the 
right  to  the  level  crossing  would  carry  with  it  the  right  of 
using  it  for  the  purpose  of  going  to  buildings  afterwards 
erected  on  the  laud. 

Now,  this  being  the  contract,  it  is  carried  into  effect  by  a 

(»)  8  Ex.,  187.  Q)  11  A.  A  E.,  759.  (»)  Law  Rep.,  2  C.  P.,  677. 
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conveyance  executed  by  the  railway  company,  dated  the  23d 
of  May,  1865.  The  only  material  circumstance  there  is,  that 
it  is  clear  there  is  no  recital  of  the  fact  of  the  works  having 
been  constructed,  but  the  contract  itself  shows  very  distinctly 
that  they  had  been  constructed,  because  the  company  cove- 
nant to  maintain  and  keep  in  good  repair  and  condition  the 
several  works  lately  constructed  by  tnem  on  and  adjacent 
to  the  said  land  which  comprise  those  mentioned  in  the  agree- 
ment. Then  the  level  crossings  have  been  made,  and  though 
it  appears  that  they  are  not  of  the  dimensions  required  by 
the  contract  of  1854,  I  understand  the  plaintiffs  to  make  no 
complaint  on  that  ground,  and  all  that  I  conceive  they  are 
ejitiued  to  is  the  maintenance  of  the  level  crossings  as  they 
existed  in  1865. 

Upon  these  grounds  it  appears  to  me  that,  oh  principle  as 
well  as  upon  contract,  the  plaintiflfs  are  entitled.  It  appears 
so  to  me,  upon  the  broad  principle,  that  the  Crown  had  the 
right  to  use  the  land  for  any  purpose  to  which  it  could  by 

{)ossibility  be  applied,  and  the  obligation  tQ  construct  these 
evel  crossings  was  an  obligation  to  make  such  communica- 
tions as  would  enable  those  who  should  erect  buildings  on 
these  lands  to  use  them  for  the  purposes  of  those  buildings, 
and  I  am  of  the  same  opinion  upon  the  contract  between  the 
parties. 

Then  the  railway  company  say  that  this  will  be  incon- 
venient. But  they  were  Dound  to  anticipate  the  inconven- 
iences, and  if  their  object  was  to  have  a  restricted  use,  they 
should  have  contracted  for  it. 

[His  honor  then  referred  to  the  evidence  on  the  question 
of  inconvenience,  and  concluded  that  it  amounted  merely  to 
statements  of  the  opinions  of  the  contractors,  unsupported 
by  facts,  and  continued :] 

I  believe  in  this  case  the  level  crossings  can  be  used  with 
advantage  to  all  occupiers  of  the  houses  now  built,  or  pro- 
posed to  be  built,  on  this  land,  without  injuring  the  interests 
of  the  railway  *company,  and  that  in  experience  that  [169 
will  be  found  to  be  so.  But  that  is  a  matter  into  which  I 
cannot  now  enter. 

I  am  therefore  of  opinion  that  the  plaintiffs  have  established 
their  right  to  the  declaration  they  ask  for,  with  the  addition 
of  the  words,  * '  but  not  so  as  to  obstruct  the  proper  working 
of  the  railway." 

Solicitors :  Mr.  Henry  Smith ;  Mr.  TF.  II.  Shaw, 
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[Lftw  Reports,  17  Equity  CaBes,  169.] 
V.-O.  M.,  December  11,  18Y8. 

In  re  Limehouse  Works  Company. 

COATES*  CASK 

Company — Conirad  to  take  aharea — Memorandum  of  AMOciation — CoUaUral  Agrt^- 
mtfU — PaymerU  m  Monti/ %  Worth — Companies  Ad^  1867, «.  26. 

The  25th  section  of  the  Companies  Act,  1867,  has  not  altered  the  kw  with  regard 
to  the  question  of  what  is  a  good  payment  for  shares. 

The  memorandam  of  association  of  a  company  formed  for  the  purpose  of  pnrchasinf^ 
and  carrying  on  the  business  of  C.  was  subscribed  by  him  for  2,500  shares,  whi<?h 
were  of  £1  each.  It  was  also  subscribed  by  other  persons,  by  which  the  namber 
taken  amounted  to  6,265  out  of  a  total  capital  of  7,500  shares;  and  the  company 
could  only  issue  fresh  shares  by  special  resolution.  The  articles  of  association 
stated  that  an  agreement  had  been  prepared  between  C.  and  the  company  for  the  sale 
of  the  business  to  the  latter  for  £5,000,  of  which  one-half  was  to  be  in  fully  paid-up 
shares  of  the  company.  This  agreement  was  executed  shortly  after  the  registration 
of  the  memorandum  and  articles  of  association,  and  was  filed  with  the  Registrar  of 
Joint  Stock  Companies?  As  between  C.  and  the  company,  the  shares  for  which  he 
signed  the  memorandum  were  treated  as  beiuff  the  fully  paid-up  shares  which  he  took 
as  part  of  the  purchase-money,  and  he  was  debited  in  the  books  with  £2,500  doe  on 
the  shares,  and  credited  with  £5,000  as  the  price  of  the  business: 

Held,  that  C.  was  entitled  to  treat  the  shares  for  which  he  subscribed  the  memo- 
randum as  the  same  shares  as  those  for  which  he  sold  jiis  business,  and  that  the  shares 
were  paid  for  in  cash  within  the  meaning  of  the  26th  section  of  the  act  of  1867. 

FoUtergiUa  Ca»e  (^)  and  Spargo'a  Coat  (*)  considered. 

This  was  a  motion  by  the  official  lia  uidators  of  the  Lime- 
house  Works  Company,  Limited,  seeking  to  place  Mr.  Ezra 
170]  Jenks  Coates  *on  the  list  of  contributories  for  2,500 
shares  in  the  company,  for  which  he  had  signed  the  memo- 
randum of  association. 

The  objects  of  the  company  as  stated  by  the  memorandum 
of  association  were  the  purchase  and  carrying  on  of  certain 
businesses  formerly  carried  on  by  Mr.  Coates  at  the  Lime- 
house  Works,  No.  7,  Oak  Lane,  Limehouse,  under  the  styles 
of  the  London  White  Lead  and  Zinc  Company,  the  London 
Wool  Works,  and  the  Limehouse  Works  ;  and  it  was  pro- 
vided that  the  capital  of  the  company  should  be  £7,500  di- 
vided into  7,500  ^ares  of  £1  each. 

The  memorandum  of  association  was  signed  by  Mr.  Coates 
for  2,500  shares,  by  three  persons  for  1,250  shares  each,  and 
by  three  other  persons  for  five  shares  each. 

No.  4  of  the  articles  of  association,  after  stating  that  an 
agreement  had  been  prepared  between  Mr.  Coates  of  the  one 
part,  and  the  company  of  the  other  part,  for  the  purchase 

(»)  Law  Rep.,  8  Ch.,  ?70.  (*)  Law  Rep.,  8  Ch.,  407. 
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by  the  company  of  Mr.  Coates'  businesses,  and  that  the  com- 
pany were  to  pay  a  rent  of  £500  a  year  for  the  business 
premises,  with  an  option  of  buying  Mr.  Coates'  interest 
therein  for  £500,  continued  as  follows:  *'The  purchase- 
money  payable  to  the  said  Ezra  Jenks  Coates  for  the  said 
business  and  plant  under  the  said  agreement  is  £5,000,  of 
which  one  moiety  is  to  be  paid  in  cash  and  the  other  moiety 
in  fully  paid  up  shares  of  the  company." 

Articles  5  and  6  were  as  follows : 

"  6.  The  capital  of  the  companjr  is  £7,600,  divided  into 
7,500  shares  of  £1  each.  The  written  application  of  any 
person  for  shares  shall  be  deemed  his  acceptance  of  the 
shares  (if  any)  allotted  to  him  ;  but,  except  as  aforesaid,  no 
person  shall  be  deemed  to  have  accepted  any  shares  in  the 
company  unless  he  shall  have  testified  his  acceptance  thereof 
by  writing  under  his  hand ;  or  in  case  any  form  of  accep- 
tance shall,  for  the  time  being,  have  been  appointed  by  the 
company,  then  in  such  form. 

"  6.  The  deposit  to  be  paid  on  subscribing  or  applying  for 
any  shares  in  the  company  (other  than  the  shares  to  be  al- 
lotted under  the  agreement  between  the  said  Ezra  Jenks 
Coates  and  the  company)  shall  be  the  sum  of  5*.  in  respect 
of  each  share,  and  tne  amount  to  be  paid  by  the  allottee  on 
the  allotment  of  any  shares  in  the  company  shall  be  the  sum 
of  15^.  in  respect  of  each  share  ;  and  immediately  on  the  in- 
scription of  the  name  of  the  *allottee  in  the  register  of  [171 
members  as  the  name  of  the  holder  of  any  shares,  the  said 
sum  shall  become  a  debt  due  to  the  company,  and  shall  be 
paid  by  him  accordingly." 

By  article  31  the  company  was  authorized  by  special  re- 
solution to  increase  the  amount  of  the  capital  by  the  crea- 
tion of  new  shares. 

The  memorandum  and  articles  of  association  were  dated 
the  28th  of  September,  1870,  and  were  registered  at  the  same 
time. 

The  agreement  referred  to  in  the  4th  article  of  association 
was  dated  ihe  30th  of  September,  1870.  Article  2  was  as  fol- 
lows: 

"The  aggregate  consideration  or  purchase-money  to  be 
paid  or  given  by  the  company  for  the  said  businesses  and 
premises  hereinbefore  contracted  to  be  sold  shall  be  £5, 000, 
whereof  one  moiety,  or  the  sum  of  £2,500,  shall  be  paid  to 
the  vendor  in  cash  by  the  following  installments,  viz.,  the 
sum  of  £626  to  be  paid  upon  the  execution  of  these  presents 
and  the  sum  of  £625  to  be  paid  within  fourteen  days  after 
the  date  hereof,  and  the  sum  of  £1,250  to  be  paid  within  two 
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calendar  months  after  the  date  hereof,  and  the  other  moiety 
or  sum  of  £2,500  shall  be  paid  or  given  to  the  vendor  in 
2,500  fully  paid-up  shares  of  £1  each  in  the  company  ;  and 
the  company  shafl.  forthwith,  upon  the  execution  of  these 
presents,  allot  to  the  vendor  the  said  number  of  fully  paid- 
up  shares  in  the  company,  and  the  vendor  shall  accept  the 
same  in  satisfaction  of  the  said  moiety  of  the  said  considera- 
tion or  purchase-money." 

Written  applications  were  then  sent  in  by  all  the  persons 
who  had  signed  the  memorandum  of  association,  except  Mr. 
Coates,  for  the  number  of  shares  for  which  they  had  sub- 
scribed, together  with  the  amount  of  5s.  upon  each  of  such 
shares ;  and  at  a  meeting  of  the  directors  on  the  30th  of 
September,  1870,  resolutions  were  passed  and  entered  in  the 
minute  book  allotting  the  shares  for  which  the  written  ap- 
plications had  been  sent  in,  and  directing  the  manager  and 
secretary  to  send  to  the  allottees  notices  of  the  allotments, 
and  to  request  them  to  pay  the  remaining  15^.  per  share  due 
upon  the  shares  allotted. 

At  the  same  meeting  the  agreement  between  Mr.  Coates 
and  the  company  was  approved  of,  and  on  the  6th  of  Oc- 
tober it  was  filed  with  the  Registrar  of  Joint  Stock  Com- 
fanies. 
72]  *  Another  meeting  of  the  directors  took  place  on  the 
10th  of  October,  1870,  at  which  the  following  resolution  was 
passed  and  duly  entered  on  the  minutes : 

"  That  2,600  fully  paid-up  shares  of  J&l  each  in  the  com- 
pany be,  and  the  same  are  hereby  allotted  to  Ezra  Jenks 
Coates,  in  pursuance  of  the  contract  between  the  said  Ezra 
Jenks  Coates  and  the  company,  and  bearing  date  the  30th 
day  of  September,  1870,  the  said  shares  being  the  same  for 
which  the  said  E.  J.  Coates  subscribed  the  memorandum  and 
articles  of  association." 

On  the  23d  of  January,  1871,  T50  additional  shares  were 
taken  up  by  one  of  the  parties  who  had  signed  the  memo- 
randum of  association,  so  that  in  the  result  7,015  shares  out 
of  the  total  capital  of  £7,500  were  appropriated. 

The  capital  account  of  the  company,  as  made  out  to  the 
30th  of  June,  1872,  showed  £2,500  entered  on  the  credit  side 
as  having  been  received  from  Mr.  Coates  on  the  10th  of  Oc- 
tober, 1870,  though  he  never  in  fact  paid  anything  in  cash. 
The  cash  account  credited  him  on  one  side  with  £5,000  for 
the  sale  of  his  business,  and  debited  him  on  the  other  side, 
under  the  date  of  the  11th  of  October,  as  follows:  "To 
2,600  fully  paid-up  shares,  £2„500."  He  was  also  debited 
with  the  installments  of  the  cash  payments  which  were  made 
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for  his  business,  and  a  balance  was  struck  in  Ms  favor  for 
the  amount  remaining  unpaid. 

No  other  shares  than  those  for  which  Mr.  Coates  signed 
the  memorandum  of  association  were  ever  allotted  him,  and 
no  resolution  was  ever  passed  for  increasing  the  capital  of 
the  company,  and  there  never  were,  after  the  registration  of 
the  company,  2,500  shares  unallotted. 

The  company  having  gone  into  liquidation,  it  was  now 
sought  to  place  Mr.  Coates  on  the  list  of  contributories  for 
the  2,500  snares  in  respect  of  which  he  had  signed  the 
memorandum  of  association. 

Mr.  Glasse,Q,C,j  and  Mr.  Rohinson^  in  support  of  the 
motion :  By  signing  the  memorandum  of  association  Mr. 
Coates  bound  himself  to  take  up  and  pay  for,  in  the  regular 
way,  the  shares  for  which  he  subscribed,  and  nothing  in  the 
articles  of  association  can  *affect  his  liability :  Dent's  [173 
Case  C)  He  cannot  discharge  his  liability  by  a  subsequent 
agreement  for  the  sale  of  his  business  to  the  company.  The 
creditors  had  a  right  to  look  to  the  memorandum  of  associa- 
tion as  indicating  the  number  of  shares  which  had  been  taken 
up.    The  circumstances  of  this  case  are  exactly  the  same  in 

Erinciple  as  those  in  FothergiWs  Case  (').  If  the  company 
ad  been  a  success,  Mr.  Coates  would  have  had  a  right  to 
an  allotment  of  an  additional  set  of  2,500  shares  ;  and  the 
fact  that  a  fresh  issue  of  shares  would  have  been  requii-ed  to 
supply  the  requisite  number  is  immaterial  where  there  is 
power  to  make  a  fresh  issue  of  shares :  Evans*  Case  (*). 

Mr.  CoUon^  Q.C.,  Mr.  Higgins^  Q.C.,  and  Mr.  Methold^ 
for  Mr.  Coates :  This  case  conies  within  the  principle  of 
Spargo^s  Case  (*)  and  is  distinguishable  from  FofhergilVs 
Case  on  the  same  grounds.  In  FothergiW  s  Case  there 
were  two  entirely  distinct  contracts,  and  it  was  sought  un- 
successfully to  connect  them  together.  Here  and  in  Bpargd  s 
Case  there  is  really  only  one  transaction.  By  the  articles  of 
association,  the  agreement  between  the  company  and  Mr. 
Coates  is  made  binding  on  the  company,  and  it  must  have 
been  evident  to  any  one  dealing  with  the  company  that  the 
contract  could  only  be  completed  by  treating  the  shares  for 
which  Mr.  Coates  signed  the  memorandum  of  association  as 
the  same  which  he  took  as  part  of  the  price  of  his  business  ; 
because  the  articles  of  association  provided  that  the  capital 
could  only  be  increased  by  special  resolution,  and  there  was 
otherwise  no  sufficient  balance  of  sli&.res  available.  More- 
over, the  accounts  and  dealings  of  the  company  have  always 

0)  Law  Rep.,8  Ch.,  768.  (')  Law  Rep.,  2  Ch.,  427. 

(*)  Ibi.l.,  270.  (*»)  Ibid.,  8  Ch.,  407. 
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been  on  the  footing  that  these  were  fully  paid-up  shares. 
The  directors  had  power  in  JSvans^  Case  to  make  a  further 
issue  of  shares,  and  it  appears  from  the  report  that  if  there 
had  been  no  available  snares  the  decision  would  have  been 
the  other  way.  There  is  no  case  in  which  a  man  has  been 
put  on  the  list  of  contributories  in  respect  of  non-existent 
shares. 

It  is  now  quite  settled  that  the  act  of  1867  does  not  pre- 
vent any  one  from  paving  for  shares  for  which  he  signs  the 
174]  memorandum  *of  association  by  ffiving  property  or 
goods  to  the  company  in  exchange:  Maynara^s  Case  Q). 
Under  the  old  law  it  was  perfectly  clear :  Inre  Baglan  Hall 
CoUiery  Company  Q ;  Schroder^  s  Case  (') ;  ClelancTs  Case  (*) ; 
SichelVs  Case  (*) ;  Jones*  Case  (•). 

Mr.  Olassej  in  reply :  The  sole  question  is,  whether  Mr. 
Coates  has  fulfilled  the  obligation  into  which  he  entered  by 
signing  the  memorandum  of  association.  This  must  be  de- 
tennined  by  considering  the  state  of  circumstances  at  the 
time  the  memorandum  was  signed.  At  that  time  there  was 
not  a  single  share  allotted,  and  no  subsequent  aiTangement 
can  affect  the  rights  of  the  parties.  The  question  is,  whether 
there  has  been  such  a  pavment  for  the  shares  as  satisfies 
sect.  25  of  the  Companies  Act,  1867.  ^ 

Sir  R.  Malins,  v  .C.  :  This  case  is  by  no  means  free  from 
difficulty.  The  company  was  a  small  one,  formed  to  carry 
on  Mr.  Coates'  business,  and  by  the  terms  of  the  agreement 
for  purchase  the  purchasers  were  to  p^^y  one  half  of  the 
purchase-money  in  shares.  That  arrangement  was  entered 
mto  before  the  signature  of  the  memorandum  of  association. 
Of  that  there  can  be  no  question,  because  the  articles  of 
association,  which  were  signed  and  registered  at  the  same 
time,  recite  the  feet  that  such  an  agreement  had  been  pre- 
pared. Mr.  Coates  signed  the  memorandum  of  association 
tor  2,500  shares.  Other  persons  signed  it  for  other  shares, 
and  the  number  so  signed  for  amounted  altogether  to  6,125. 
The  memorandum  of  association  provided  that  the  capital 
should  consist  of  £7,500,  divided  mto  the  same  number  of 
shares  of  £1  each.  It  is  clear,  therefore,  that  the  intention 
of  Mr.  Coates — the  understanding  of  the  parties — was  that 
the  shares  for  which  he  subscribed  were  to  be  fully  paid-up 
shares.  But  then  comes  the  question,  whether  the  Com- 
1 75]  panies  Act,  1867,  has  been  complied  with,  it  being  *a 
matter  of  the  Mghest  importance  tnat  it  should  be  very 

0)  Law  Rep.,  9  Ch.,  60.  {*)  Law  Rep.,  U  Eq.,  887. 

(«)  Ibid.,  6  Ch.,  846.  (*)  Ibid.,  8  Ch.,  119. 

(»)  Ibid.,  11  Eq„  131.  («)  Ibid.,  6  Ch.,  48. 
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strictly  complied  with.  Now,  the  memorandum  being  per- 
fectly silent  as  to  whether  the  shares  are  fully  paid  up  or 
not,  Mr.  Coates  must  be  taken  to  be  liable  to  pay  them  up 
in  full  unless  he  brings  himself  within  the  conditions  of  the 
25th  section,  which  is  in  these  terms  :  "  Every  share  in  any 
company  shall  be  deemed  and  taken  to  have  been  issued, 
and  to  be  held  subject  to  the  payment  of  the  whole  amount 
thereof  in  cash,  unless  the  same  shall  have  been  otherwise 
determined  by  a  contract  duly  made  in  writing  and  filed 
with  the  Registrar  of  Joint  Stock  Companies  at  or  before  the 
issue  of  sucn  shares."  It  is,  therefore,  perfectly  competent 
for  a  person  to  sign  a  memorandum  of  association  apparently 
for  shares  liable  to  payment,  provided  that  before  the  shares 
are  issued  a  document  in  writing  is  executed  and  filed,  pro- 
viding that  the  shares  shall  not  be  paid  up  in  full.  Now  I 
quite  agree  with  the  argument  of  the  respondents  here  as  to 
the  intention  of  complying  with  the  act  of  Parliament.  On 
the  6th  of  October  the  document  which  had  been  executed 
on  the  30th  of  September  is  duly  registered:  [His  honor 
then  read  the  clause  of  the  agreement  above  set  out,  and 
continued :] 

It  has  been  argued,  on  the  part  of  Mr.  Coates,  that  under 
this  clause  the  act  of  1867  is  strictly  complied  with  by  the 
registration  of  this  document  before  the  allotment  which 
took  place  on  the  10th  of  October.  I  quite  agree  that  that 
is  the  object,  but  I  must  observe  that  the  document  fails  in 
the  requisite  precision  of  l^guage  in  not  pointing  out,  as 
was  done  by  a  subsequent  part  of  the  proceedings,  that  the 
2,500  shares  which  were  to  be  allotted  to  him  as  free  shares 
were  the  same  shares  for  which  he  had  signed  the  memoran- 
dum of  association.  It  has  been  conceded  that  if  those 
words  had  been  added  all  possibility  of  doubt  would  have 
been  removed.  But  there  are  various  grounds  on  which  it 
is  maintained  that  the  same  shares  must  have  been  intended. 
It  is  said  that  otherwise  there  were  not  2,600  shares  left  to  be 
allotted,  but  to  this  argument  it  is  replied  that,  although 
there  was  power  to  issue  more  shares  prima  facie^  it  was 
to  be  presumed  they  were  to  be  allotted  to  other  shareholders ; 
and  i  think  that  meets  the  difficulty. 

Now,  although  I  am  satisfied  as  to  the  intention  of  the 
parties,  *if  that  had  been  the  only  argument  which  [176 
could  have  been  brought  forward  in  favor  of  Mr.  Coates,  I 
should  most  probably  have  felt  bound  to  come  to  the  con- 
clusion, as  a  matter  of  strict  right,  that  inasmuch  as  every 
subscriber  to  the  memorandum  of  association  of  a  company 
must  pay  for  every  share  for  which  he  subscribes,  unless  he 
7  Eng..  Rep.]  95 
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can  strictly  and  literally  bring  himself  within  the  protection 
of  the  26th  section  of  the  Companies  Act,  1867,  that  Mr. 
Coates  has  not  done  either,  and  tnat  he  must  be  considered 
liable  to  pay  for  these  shares. 

But  then  it  is  argued  that,  assuming  that  he  is  bound  to 
pay  for  these  shares,  in  point  of  fact  he  has  done  so.  But 
to  this  it  is  replied  that  all  the  cases  where  payment  "in 
meal  or  malt,"  as  it  is  called,  has  been  held  to  be  good  pay- 
ment, were  decided  with  reference  to  companies  to  wnich 
the  act  of  1867  did  not  apply,  and  that  wnat  might  have 
been  a  good  payment  formerly  may  not  be  such  now.  I 
confess  1  do  not  so  understand  the  act.  I  (juite  see  the  strin- 
gency of  the  provisions  with  regard  to  the  liability  on  shares 
subscribed  for,  but  I  do  not  understand  that  the  act  of  1867 
has  made  any  alteration  whatever  with  regard  to  what  shall 
be  good  payment  for  shares  which  have  been  admittedly 
subscribed  for.  If  a  man  subscribes,  as  in  this  case  Mr. 
Coates  did,  for  2,500  shares,  he  thereby  incurs  the  liability 
to  pay  some  sum  of  money,  say  £2,500,  and  if  in  pavment 
of  fliis  sum  he  hands  over  to  the  company  goods  which  they 
wanted  for  the  purpose  of  their  business,  the  validity  of  the 
transaction  would  not  be  affected  by  the  act  of  1867 ;  and  I 
think  that  no  case  has  occurred  in  which  it  has  been  held 
that  it  would  not  be  considered  as  payment ;  and  I  take  it 
to  be  perfectly  clear  from  all  the  authorities  cited  that  pay- 
ment may  be  made  otherwise  than  by  cash. 

Now  Mr.  Glasse  very  much  urged  FotliergilV  s  Case{') 
and  Denies  Case{*).  In  Denfs  Case  the  lord  chancellor 
considered  that  there  was  a  liability,  but  he  says  (*) :  "  Now, 
if  it  had  been  shown  that  this  was  founded  on  anvthing 
equivalent  to  actual  payment,  I  should  have  been  willing  to 
give  effect  to  it  in  accordance  with  the  case  which  I  have  re- 
ferred to,  but  I  can  find  no  trace  of  anything  of  the  kind. 
177]  The  previous  agreements  between  Even  and  *the  com- 
pany are  all  before  the  court,  and  I  find  that  in  the  particular 
agreement  referred  to,  which  is  dated  the  19th  of  September, 
1865,  certain  persons  who  are  subscribers  to  the  memoran- 
dum of  association,  being  creditors  of  the  contractor  for 
work  and  labor  done,  or  money  advanced  for  preliminary 
expenses,  in  respect  of  which  he  had  a  claim  upon  the  com- 
pany, are  to  be  paid  what  is  due  from  him  to  them  in  paid- 
up  shares  of  the  company ;  and  I  do  not  say  that  the  court 
would  not  give  effect  to  such  an  arrangement."  There  are 
other   passages   in  the   judgment  all    going  to  this,   that 

(»)  Law  Rep.,  8  Ch.,  210.  {•)  Law  Rep.,  8  Ch.,  768. 

(»)  Law  Rep.,  8  Ch.,  776. 
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although  there  must  be  payment  it  is  quite  open  to  the  per- 
son to  show  that  there  is  payment,  or  that  there  is  that 
which  the  lord  chancellor  says  is  equivalent  to  payment,  not 
necessarily  in  money,  but  in  money^s  worth. 

Then  there  is  Spargo^s  Case  (*),  which  was  decided  by  the 
Court  of  Appeal.  There  the  two  lords  justices  gave  their 
decision  the  day  after  the  decision  in  Father gilV  s  Case  ('), 
in  which  they  had  taken  part.  Spargd  signed  the  memo- 
randum of  association  for  thirty-one  shares,  and  he  was  in 
consequence  liable  to  pay  £1,550.  It  does  not  require  the 
act  of  1867  to  show  that  such  a  person  is  liable  for  the 
amount  for  which  he  subscribes,  and  the  vice- warden  of  the 
Stannaries  Court  put  him  on  the  list  of  contributories,  con- 
sidering that  he  had  incurred  a  liability  by  signing  the 
memorandum  of  association,  which  could  only  be  discharged 
by  payment  in  cash.  But  Spargo  had  also  agreed  to  sell  to 
the  company  the  lease  of  a  mine  for  £2,776,  and  in  a  settled 
account  they  gave  him  credit  for  the  £2,776  as  against  the 
price  of  his  shares.  ^  That  was  treated  by  the  Court  of  Ap- 
peal as  a  good  payment.  The  lease  of  the  mine  was  the 
thing  with  whicn  the  company  was  trading,  and  so  they 
gave  him  credit  for  that,  and  so  here  Mr.  Coates  was  to  have 
£5,000  for  the  business,  of  which  £2,500  was  to  be  paid  in 
cash  and  the  other  half  in  fully  paid-up  shares,  and  he 
treats  himself  as  being  fully  paid  up,  and  if  he  is  not  fully 
paid  up  under  this  transaction  he  remains  a  creditor  for  the 
£2,500. 

But  Mr.  Glasse  savs  that  the  account  settled  is  of  a  very 
different  character  6om  that  in  Spargo*  s  Case^  which  be- 
gins:  "To  share  capital,  thirty- one  shares,  signed  for  in 
memorandum,  £l,55(r;  ditto,  twenty,  taken  at  meeting, 
£1,000."  NowIthinkI*shouldbeputtingaveryillib-  [178 
eral  and  unjustifiable  construction  on  tne  account  settled 
by  Coates  if  I  were  not  to  say  that  it  is  precisely  the  same 
in  the  result.  The  account  begins :  "2,500  fully  paid-up 
shares."  He  is  then  charged  with  the  £2,500,  and  then 
there  are  the  installments,  and  so  forth.  Then  he  is  credited 
with  the  £5,000  for  the  sale  of  the  business,  and  he  is  debited 
with  the  2,500  fully  paid-up  shares,  equal  to  £2,500.  Then 
there  is  the  other  payment  in  cash,  and  after  debiting  him 
with  the  £2,500  and  all  the  amounts  he  received,  he  remains 
a  creditor  for  the  balance.  I  consider  that  it  would  be  a 
very  short-sighted  and  iUiberal  and  unjustifiable  view  of  that 
account  to  say  that  the  2,500  shares  there  mentioned  did  not 
mean  those  for  which  he  subscribed,  and  which  most  un- 

0)  Law  Rep.,  8  Ch.,  40Y.  (*)  Law  Rep.,  8  Ch.,  270. 
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doubtedly  all  the  surrounding  transactions  show  they  were 
intended  to  be,  although  it  was  not  so  expressed  in  the 
memorandum. 

I  am  well  aware  that  questions  of  liability  in  reference  to 
joint  stock  companies  have  become  most  puzzling,  and  I  do 
not  think  that  tnis  branch  of  the  law  is  in  a  very  creditable 
state.  In  many  cases  common  sense  and  propriety  are 
utterly  set  aside  on  merely  technical  considerations.  It  is 
suggested  here  that  there  is  a  body  of  creditors  to  be  pro- 
tected ;  but  these  are  transactions  by  which  no  creditor  can 
possibly  be  deceived.  Because,  although  a  creditor  may 
originally  look  at  the  memorandum  of  association,  what  he 
really  ought  to  rely  on  is  the  register  of  shareholders,  kept 
in  the  office  of  the  company.  And  Mr.  Coates  is  entered  in 
the  register  as  holding  only  fully  paid-up  shares.  They 
are  not  in  terms  stated  to  oe  paid  up  in  full,  but  the  form 
of  the  register  is  such  as  to  show  that  there  is  no  liability  to 
any  further  call. 

Now,  though  Spargo^s  CaseC)  is  the  latest,  there  is  also 
the  case  of  In  re  Baglan  Hall  Colliery  Company  (^\  in 
which  I  took  a  rather  more  strict  view,  and  thought  there 
was  nothing  which  amounted  to  payment.  But  the  Lord 
Justice  GHfl&rd  differed  from  me  on  that  subject,  and  I  must 
take  the  law  from  him.  That  case  decided  that  where  a  per- 
son signed  a  memorandum  of  association  for  a  certain  num- 
ber of  shares,  and  instead  of  paying  in  money  gave  property 
which  was  to  be  the  means  of  obtaining  money,  the  giving 
179]  money's  worth  was  as  good  as  giving  money,  *and  the 
parties  were  thereby  discharged  from  liability.  In  Schro- 
der^ s  CaseC)  I  held  that  shares  takgn  in  a  company  were 
well  paid  lor  by  giving  Confederate  bonds,  taking  them  at 
the  market  price  of  the  day  and  entering  them  in  the  ac- 
count ;  and  m  the  same  way  by  the  delivery  of  tea,  which 
was  also  required  for  the  purposes  of  the  company.  Those 
cases  were  before  the  act  of  1867,  but  I  hold  that  the  act 
made  no  alteration  as  to  what  was  good  payment  for  shares 
admittedly  taken,  and  upon  which  there  is  a  liability ;  and 
so  I  find  the  Lords  Justices  James  and  Mellish  held  in 
Spar  go's  Case.  The  Lord  Justice  James  there  says(*): 
"The  question  turns  upon  what  is  the  true  intent  and  mean- 
ing of  the  25th  section  of  the  Companies  Act,  1867,  which 
we  had  to  consider  very  fully  in  FothergiW  s  Case{^\  in 
which  judgment  was  delivered  yesterday  by  the  lord  cnan- 

0)  Law  Rep.,  8  Oh.,  40Y.  (')  Law  Rep.,  11  Eq.,  181. 

(•)  Ibid.,  6  Cb.,  346.  \*)  Ibid.,  8  Ch,,  411. 

(«)  Law  Rep.,  8  Ch.,  270. 
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cellor  and  ourselves.  In  that  case  no  doubt  it  was  not  neces- 
sary for  us  to  lay  down  what  would  amount  to  'payment  in 
cash,'  since  we  were  clearly  of  opinioh  that  there  had  not 
been  any  payment  of  cash,  or  anything  that  could  be  called 
a  payment  of  cash,  in  that  particular  case ;  but  it  was  said 
by  the  lord  chancellor,  and  we  entirely  concurred  with  him, 
that  it  could  not  be  right  to  put  any  construction  upon  that 
section  which  would  lead  to  such  an  absurd  and  unjustifia- 
ble result  as  this,  th^^t  an  exchange  of  checks  would  not  be 
a  payment  in  cash,  or  that  an  order  upon  a  banker  to  trans- 
fer money  from  the  account  of  a  man  to  the  account  of  a 
company  would  not  be  a  payment  in  cash.  In  truth  it  ap- 
peared to  me  that  anything  which  amounted  to  what  would 
be  in  law  sufficient  evidence  to  support  a  plea  qf  payment 
would  be  a  payment  in  cash  within  the  meaning  of  this  pro- 
vision. The  object  of  the  section  was,  I  apprenend,  to  pre- 
vent such  contracts  as  had  been  before  the  court  in  PelloW  8 
Cas€{')  and  Elkington^s  C(ise(^\  in  which  a  man  was  to 
take  shares  and  to  pay  for  them  by  supplying  goods  when 
wanted."  Applying  that,  it  is  perfectly  clear  that  in  this 
case  the  company  had  entered  into  a  contract  which  would 
have  justified  their  paying  Mr.  Coates  £2,500  in  cash.  If 
they  had  fulfilled  that  contract  they  would  have  handed 
him  bank  notes  or  a  check,  which  he  would  have  handed 
*back  again  in  discharge  of  the  2,500  shares  for  which  [180 
he  signed  the  memorandum  of  association.  Nothing  can  be 
more  reasonable  than  such  a  view  of  the  case.  Then  Lord 
Justice  Mellish  says  (') :  '*  I  am  of  the  same  opinion.  I  gave 
my  opinion  in  FothergilV  s  Case  yesterday  on  the  proper 
construction  of  the  25tn  section  of  the  act  of  1867.  I  then 
stated,  that  in  my  opinion,  if  the  circumstances  relied  on 
would  in  an  action  for  the  money  due  upon  shares  be  evi- 
dence only  in  support  of  a  plea  of  accord  and  satisfaction, 
this  section  would  prevent  their  being  a  good  defence  ;  but 
if  they  would  support  a  plea  of  payment,  then  the  25th  sec- 
tion did  not  prevent  their  being  a  good  defence.  In  the 
present  case  I  am  of  opinion  that  if  an  action  were  brought 
at  law  for  the  amount  originally  payable  on  these  shares, 
there  would  be  a  valid  deience  under  a  plea  of  payment. 
Nothing  is  clearer  than  that,  if  parties  account  with  each 
other,  and  sums  are  stated  to  be  aue  on  one  side  and  sums 
to  an  equal  amount  due  on  the  other  side  on  that  account, 
and  those  accounts  are  settled  by  both  parties,  it  is  exactly 
the  same  thing  as  if  the  sums  due  on  both  sides  had  been 

(^)  Law  Rep.,  2  Ch.,  027.  («)  Law  Rep.,  2  Ch.,  611. 

(»)  Law  Rep.,  8  Ch.,  414. 
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paid.  Indeed  it  is  a  general  rule  of  law  that  in  every  case 
where  a  transaction  resolves  itself  into  paying  money  by  A. 
to  B.,  and  then  handing  it  back  again  by  S.  to  A.,  if  the 
parties  meet  together  and  agree  to  set  one  demand  against 
the  other,  they  need  not  go  through  the  form  and  ceremony 
of  handing  the  money  backwards  and  forwards." 

I  am,  therefore,  of  opinion  that  the  transaction  by  which 
credit  was  given  to  Mr.  Coates  for  the  value  of  his  business 
is  precisely  the  same  as  giving  Spargq  credit  for  the  value 
of  nis  lease.  It  was  settled  in  account,  and  they  would  have 
been  justified  in  handing  the  money  to  him,  and  then  he 
would  have  handed  it  back  to  them  m  pjivment  of  the  calls 
on  the  shares  for  which  he  had  subscribed  the  memorandum 
of  association.  I  think,  therefore,  that  Mr.  Coates  is  not 
liable  to  pay  anvthing  upon  these  shares ;  and  when  I  find 
that  by  tne  resolution  of  the  10th  of  October,  1870,  the  com- 
pany state  that  the  2,600  shares  are  the  same  for  which  he 
signed  the  memorandum  of  association,  and  that  there  has 
been  before  the  creditors  for  more  than  two  years  a  register 
of  shares  showing  that  Mr.  Coates  is  not  liable,  I  am  satis- 
181]  fied  that  *  there  are  no  equitable  considerations  which 
give  the  creditor  a  right  to  raise  this  question.  The  appli- 
cation must  be  refused,  and  both  parties  will  have  their 
costs  out  of  the  estate. 

Solicitors:  Messrs.  Wood  &  Hare;  Messrs.  Betan  & 
Whitting. 


^        [Law  Reports,  lY  Equity  Cases,  190.] 
V.-C.  M.,  Dec  24,  l%1^, 

190]  *ClOVER  V.    KOYDEN. 

[1873    C.     270.] 
Publiahed  Registry  of  Ships — Ship*8  Class-^Injunction. 

Upon  motion  for  an  injunction  by  subscribers  to  an  association  called  The  Under- 
writers*  Registry,  who  had  had  a  ship  re^stered  by  the  association  in  the  hij^hest 
class,  to  restrain  the  defendants,  the  committee  of  the  association,  from  inserting, 
after  a  subsequent  survey  allowed  by  the  plaintiffs,  in  their  published  registry  of 
ships  the  words  "  Class  suspended"  against  the  plaintiffs*  ship: 

Jleldf  that  the  defendants  were  justified  in  notifying  to  their  subscribers  and  the 
public  their  honest  opinion  as  to  the  merits  of  the  ship,  and  had  a  right  to  suspend 
the  class  until  the  plaintiffs  should  have  alte;*ed  the  ship  according  to  their  require- 
ments. 

The  plaintiffs  were  merchants  and  shipowners  at  Liverpool. 
In  the  year  1865  the  iron  steamship  Tyne  Queen  was  Duilt 
at  lifewcastle-on-Tyne,  and  she  became  the  property  of  the 
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plaintiflfs  in  *the  year  1870,  since  which  time  she  had  been  [191 
registered  in  their  names  alone.  This  vessel  was  upwards  of 
1,000  tons  burden,  and  traded  from  the  port  of  Liverpool. 
The  defendants  were  the  chairman  and  committee  of  an 
association  formed  by  underwriters  in  the  year  1862,  at 
Liverpool,  similar  to  the  London  '* Lloyd's,^'  and  called 
The  Underwriters'  Registry  for  lion  Vessels,  by  whom  a 
registry  was  kept  for  all  iron  vessels  in  the  world.  The  de- 
fendants' association  published  annually  a  list  of  iron  ves- 
sels for  the  use  of  their  subscribers ;  but  any  person  might 
obtain  a  copy  of  such  list  by  paying  the  annual  subscription 
of  £2  2s. 

By  the  7th  rule  of  this  association  it  was  provided  as  fol- 
lows: "A  thorough  survey  will  be  required  once  in  every 
four  years  for  vessel  s  with  a  red  certificate  for  twenty  years,  and 
once  in  every  three  years  for  vessels  with  a  red  certificate  for 
less  than  twenty  yeara ;  vessels  with  a  black  certificate  for 
less  than  twenty  years  to  be  surveyed  every  two  years. 
When  vessels  are  abroad  at  the  time  they  become  due  for 
survey  they  must  be  thoroughly  examined  on  their  return 
to  the  United  Kingdom.  The  surveyors  are  at  all  times  to 
have  free  access  to  examine  vessels  holding  a  certificate  from 
this  committee,  and  in  case  of  defects  reported  by  them  not 
being  made  good  the  classification  of  the  ship  shall  be  re- 
vised." And  appended  to  the  rules  of  the  association  was 
the  following  notice:  ''Vessels  due  for  periodical  survey, 
which  leave  the  United  Kingdom  without  being  duly  sur- 
veyed and  passed  by  the  surveyors  to  this  registry,  will 
have  their  class  suspended  untU  such  survey  has  been  prop- 
erly made.  Notice  of  such  suspension  of  class  will  be  given 
in  the  first  monthly  supplement  issued  after  the  sailing  of 
the  vessel.  Vessels  remaining  abroad  for  two  years  after 
they  become  due  for  periodical  survey  will  have  their  class 
suspended  until  they  nave  been  re-surveyed," 

Tjbie  steamship  Tyne  Queen  was  submitted  to  the  inspec- 
tion of  the  surveyors  of  the  said  association,  during  construc- 
tion, in  the  year  1865,  and  was  built  and  completed  to  their 
satisfaction ;  and  on  completion  the  vessel  was  classed  by 
the  association  in  their  highest  class,  namely,  ' '  twenty  years, 
red ;"  meaning  thereby  tiiat  the  vessel  was  of  the  first  class 
and  good  for  twenty  years,  this  classification  being  equal 
in  all  respects  to  tne  class  called  "Al"  at  the  London 
"Lloyd's.^' 

*The  plaintiffs,  in  the  year  1870,  determined  to  have  [192 
their  vessel  lengthened,  and  to  have  an  awning  or  spar  deck 
constructed  over  the  engine  room,  so  as  to  make  it  cover  in 
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the  whole  length  of  the  main  deck  of  the  ship.  The  altera- 
tions were  completed,  and  the  manner  in  which  the  work 
was  carried  out  was  approved  by  the  surveyors  of  the  Lon- 
don *'  Lloyds ;"  but  tne  surveyors  of  the  Liverpool  registry 
objected  to  it,  and  in  their  following  publication  of  the  list 
of  iron  ships  for  the  year  from  September,  1872,  to  August, 
1873,  the  Tyne  Queen  appeared  with  the  following  words 
printed  in  the  margin  under  the  figures  "20,"  red : — "  Class 
suspended  1871."  The  plaintiffs  having  asked  for  an  ex- 
planation of  this  entry,  received  this  letter,  dated  the  2d  of 
September,  1872,  from  W.  W.  Rundell,  the  secretary  of  the 
association : 

"  Gentlemen, — In  reply  to  your  inquiry  as  to  the  class  of 
the  Tyne  Queen,  s.  s. ,  i  am  directed  to  imorm  you  that,  on 
vertical  bracket  plates  7/16  thick,  and  the  width  of  the  water- 
way, being  fitted  under  each  beam  of  the  spar  deck,  and 
extending  irom  the  main  to  the  upper  deck,  and  also  double 
angle  irons  being  worked  through  the  midship  portion  of 
the  deck,  so  as  to  connect  the  horizontal  plates  to  the  end 
portion  of  the  spar  deck — the  work  being  done  under  the 
inspection  of  and  to  the  satisfaction  of  the  surveyors  of  this 
registry — the  committee  will  be  ready  to  reinstate  the  vessel 
to  her  former  class." 

To  this  letter  the  plaintiffs  caused  the  following  answer  to 
be  sent,  dated  the  3d  of  September,  1872 : 

"  Sir, — We  are  in  receipt  of  your  favor  of  yesterday,  and 
as  it  will  not  be  in  our  power  at  present  to  comply  with  the 
request  contained  therein  for  the  continuation  of  the  s.  s.  Tyne 
Queen  in  jrour  book  of  classification,  we  have  to  request  that 
you  will,  in  the  meantime,  withdraw  the  vessel  altogether 
therefrom." 

This  request  to  withdraw  the  vessel  from  the  register  was, 
as  the  plaintiffs  stated,  in  accordance  with  the  constant 

;)ractice  of  the  defendants'  association,  and  in  their  present 
ist  no  fewer  than  twelve  different  vessels  were  marked  in 
the  list  as  having  been  withdrawn  by  the  owners ;  and  the 
plaintiffs  alleged  that  it  was  the  absolute  right  of  the  owners 
l93]  of  any  ship  in  the  list  to  have  it  *  withdrawn  therefrom. 
The  defendants  still  refused  to  alter  their  register  or  to  strike 
out  the  objectionable  words  complained  of  by  the  plaintiffs 
until  the  alterations  required  by  the  association  should  have 
been  effected.  The  present  bill  was  therefore  tiled,  in  which 
the  plaintiffs  alleged  that  the  retention  of  the  objectionable 
woras  in  the  register  was  calculated  to  seriously  depreciate 
the  value  of  the  Tyne  Queen,  which  was  the  only  vessel 
against  which  such  a  remark  had  been  made  in  the  defen^ 
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dants'  register,  and  that  it  was  calculated  to  injure  the  char- 
acter of  the  vessel,  and  also  prejudice  the  plaintiffs  in 
effecting  insurances  on  the  vessel,  and  diminish  the  amount 
of  freight  which  the  plaintiffs  could  otherwise  earn.  The 
bill  prayed  that  the  defendants  might  be  restrained  by  in- 
junction from  printing,  distributing,  selling,  or  otherwise 
disposing  of  any  copy  of  their  list  oi  iron  vessels  having  the 
words  "Class  suspended  1871'^  placed  opposite  to,  or  in  any 
way  in  connection  with,  or  so  as  to  apply  to  the  plaintiffs' 
shij),  the  Tyne  Queen,  and  that  all  copies  of  the  said  list 
having  those  words  thereon  in  the  defendants'  possession, 
custody,  or  power,  might  be  destroyed  or  the  said  words 
erased  therefrom;  that  the  defendants  might  be  ordered 
forthwith  to  issue  a  notice  to  all  subscribers  to  the  book  that 
the  words  ' '  Class  suspended  1871' '  had  been  removed  from 
the  said  vessel,  the  Tjne  Queen,  and  that  she  had  been 
withdrawn  from  their  bst  at  the  owners'  request ;  and  that 
the  defendants  might  be  ordered  to  pay  the  costs  of  the 
suit. 

Evidence  was  produced  on  behalf  of  the  plaintiffs  to  show 
that  the  Tyne  Queen  was  a  vessel  of  the  first  class ;  that*tiie 
alterations  effected  in  her  in  1870  tended  to  improve  her  in  all 
respects,  and  not  to  weaken  her ;  that  the  vessel  was  not  less 
seaworthy  than  she  was  before ;  and  that  the  surveyors  of 
the  London  "Llovd's"  had  inspected  the  alterations  and 
had  approved  of  them,  and  the  vessel  was  still  continued  to 
be  registered  at  '* Lloyd's"  in  class  A  1.  There  was  also 
evidence  to  show  that  the  plaintiffs  had  suffered  serious 
injury  from  the  conduct  of  the  defendants  in  making  the 
addition  to  the  registry  which  was  now  complained  of. 

On  the  other  hand,  the  evidence  on  behalf  of  the  defen- 
dants went  to  show  that  their  registry  of  iron  ships  was  pub- 
lished with  a  view  to  give  information  to  underwriters, 
charterers  of  ships,  and  the  public  generally  as  to  the  char- 
acter of  all  iron  ships  in  the  *worla ;  that  this  could  [194 
only  be  carried  out  By  means  of  periodical  surveys  effected 
by  their  own  surveyors;  that  these  reports  were  made  in 
good  faith,  and  not  for  the  purpose  of  doing  personal  injury 
to  any  shipowner ;  and  that  the  managers  of  the  association 
formed  their  opinion  upon  such  reports,  and  considered 
themselves  bound  to  advertise  such  opinions  in  their  publi- 
cation for  the  information  and  benefit  of  their  subscribers ; 
and  further,  that  the  course  they  had  pursued  in  regard  to 
the  plaintiffs'  vessel  was  in  strict  accordance  with  the  rules 
of  their  association,  which  were  well  known  to  the  plaintiffs, 
7Eng.  Rep.]  96 
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and  were,  as  they  alleged,  acquiesced  in  by  them  when  they 
sanctioned  the  surveys  of  the  Tyne  Queen. 

Mr.  Glasse^  Q.C.,  Mr.  Robinson,  and  Mr.  R.  G.  WilUaTns^ 
for  the  plaintiffs,  now  moved  for  an  injunction  in  the  terms  of 
the  prayer :  The  defendants  in  this  case  have  thought  fit  to 
pubfish  in  their  register  of  iron  ships  a  statement  which  is  cal- 
culated to  injure  the  property  of  the  plaintiffs,  which  they  are 
not  justified  m  doing.  The  Tyne  Queen  is  a  vessel  of  consider- 
able size,  being  above  1,000  tons  burthen.  She  was  built 
in  1865,  and  is,  therefore,  a  new  ship,  and  the  defendants 
expressed  the  value  and  rank  of  the  ship  at  the  time  she 
was  built  by  placing  her  in  the  highest  class  upon  their 
register,  namely,  ''20  years,  in  red,"  signifying  that  she 
was  a  ship  of  the  best  construction,  and  was  good  for  twenty* 
years.  At  the  same  time  the  vessel  was  registered  at  Lloyd's 
m  their  highest  class,  namely,  *'A  1."  The  fact  of  this 
classification  being  made  at  Lloyd's  is  alone  a  sufficient 
guarantee  of  the  value  and  sound  qualities  of  the  ship. 
What,  then,  has  happened  to  induce  the  defendants  to  turn 
round  upon  the  plaintiffs  and  insert  an  injurious  notice  to 
their  subscribers  that  the  vessel  is  no  longer  to  be  placed  in 
the  highest  class  ?  What  the  plaintiffs  have  done  since  the 
Tyne  Queen  came  into  their  possession  has  been  to  alter  her 
by  adding  an  awning  or  spar  deck  for  the  express  purpose 
of  rendering  her  stul  more  safe  and  seawortny ;  and  that 
this  is  the  general  opinion  of  shipbuilders  and  underwriters, 
is  proved  again  bv  the  fact  that  she  is  still  classed  A  1  at 
Lloyd' s,  after  a  full  survey  made  of  her  by  that  association, 
which,  it  must  be  admitted,  stands  at  the  head  of  all  asso- 
195]  ciations  *of  the  kind.  Moreover,  we  have  abun- 
dance of  evidence  to  show  that  this  opinion  is  held  by  a 
great  number  of  scientific  men. 

But  the  defendants  take  upon  themselves  to  allege  that 
where  a  vessel  is  so  altered  she  further  requires  tp  be 
strengthened  by  the  addition  of  works  which  would  add 
considerabljr  to  the  expense.  Suppose  this  should  be  thfd 
honest  opinion  of  the  surveyors  emploj^ed  by  the  defen- 
dants, still  they  have  no  right  to  insert  in  their  register  a 
damaging  statement  that  the  class  of  the  ship  has  been  sus- 
pended. We  have  proved  also  that,  in  the  case  of  other 
ships  owned  by  another  company,  the  defendants  have 
acceded  to  the  request  made  to  them  that  they  would  in- 
sert a  notice  that  the  vessel  had  been  withdrawn  from  the 
register  at  the  owners'  request.  We  have,  therefore,  a  right 
to  demand  that  the  same  course  should  be  adopted  with  re- 
gard to  the  Tyne  Queen.     We  ask  the  court  to  grant  this 
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injunction  upon  the  general  principle  that  the  court  will 
always  interfere  to  prevent  anything  being  done  to  cause  an 
injury  to  property;.  In  Dixon  v.  Iioldenl^)  it  was  held  that 
tms  court  haa  jurisdiction  to  restrain  the  publication  of  any 
document  tending  to  the  destruction  of  property ;  and  in  the 
Springhead  Spinning  Company  v.  Miley  (*),  your  honor 
laid  down  the  same  principle,  and  granted  an  injunction  to 
restrain  the  issuing  of  placards  and  advertisements  by  a 
trades  union,  that  the  union  men  were  not  to  hire  them- 
selves to  the  plaintiffs  pending  a  dispute  between  the  union 
and  the  plaintiffs,  on  the  ground  that  the  plaintiffs  were 
there"by  prevented  from  continuing  their  business,  and  the 
value  of  their  property  was  consequently  injured  and  seri- 
ously diminished.  It  is  true  that  Lord  Langdale  refused  to 
interfere  in  favor  of  Sir  James  Clark,  in  Clark  v.  Free- 
man  {*\  to  restrain  the  sale  of  pills  under  false  representa- 
tions tnat  they  were  made  from  the  prescription  of  tne  plain- 
tiff, but  this  was  on  the  ground  that  the  reputation  of  Sir 
James  Clark  was  not  likely  to  suffer  from  so  slight  a  matter. 
However,  that  decision  was  dissented  from  by  Lord  Cairns 
in  Maxwell  v.  Hogg{^\  who  said,  "It  always  appeared  to 
me  that  ClarJc  v.  *FVeeman  might  have  been  decided  in 
favor  of  the  plaintiff,  on  the  ground  that  he  had  a  property 
in  his  own  name." 

*In  this  case  we  prove  that  an  injurv  has  been  [196 
effected  to  our  property  by  the  defendants'^  publication,  and 
that  the  plaintiffs  are  not  able  to  procure  the  same  rate  of 
freight,  and  have  great  diflicultv  in  obtaining  charterers  for 
their  vessel ;  therefore  we  ask  for  an  injunction  to  restrain 
the  course  pursued  by  the  defendants,  and  to  insist  upon  a 
right  which  has  been  acceded  to  by  the  defendants  in  other 
cases,  of  having  the  vessel  withdrawn  from  the  register. 

The  plaintiffs  in  these  proceedings  are  also  actuated  by 
motives  of  a  public  nature,  as  they  believe  that  the  conduct 
of  the  defendants  is  calculated  to  do  serious  injury  to  owners 
of  ships,  and  that  they  are  influenced  by  the  men  appointed 
surveyors  of  vessels  who,  in  order  to  secure  their  own  fees, 
assert  doctrines  with  regard  to  the  construction  of  vessels 
which  are  not  held  by  the  majority  of  shipbuilders. 

Mr.  Cotton^  Q.C.,  Mr.  Cohen^  and  Mr.  F,  Thompson^  for 
the  defendants  :  There  is  no  ground  in  this  case  for  the  in- 
terference of  the  court.  These  are  the  facts :  The  defendants 
publish,  for  thie  benefit  of  their  subscribers,  a  register  of  all 
the  iron  steam  and  sailing  ships  in  the  world.     The  book 

(»)  Law  Rep.,  7  Eq.,  488.  (>)  11  Beav.,  112. 

O  Ibid.,  6  Eq.,  551.  (^)  Law  Rep.,  2  Ch.,  807,  310. 
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contains  the  classification  of  the  ships,  but  some  ships  are 
not  classified  because  they  have  not  been  surveyed  hj  the 
association.  The  defendants  have  acted  in  a  perfectly  bona 
fide  manner.  Thej  entered  the  Tyne  Queen  when  she  was 
first  built,  after  bemg  surveyed  under  the  head  *'  20  years, 
red,"  which  was  their  highest  class.  The  plaintiflfs  have 
had  the  advantage  of  the  publication  of  that  classification 
for  some  years,  and  now,  upon  these  alterations  being  ef- 
fected— the  defendants  having  re-surveyed  the  ship  with  the 
sanction  of  the  plaintiflfs — ^have  expressed  their  opinions  in 
good  faith  that  tne  vessel  cannot  be  placfed  by  them  in  the 
same  class  until  she  is  strengthened.  The  certificate  has  not 
been  withdrawn,  but  only  suspended.  It  would  seem  that 
the  surveyors  of  the  London  Lloyd' s  have  taken  a  different 
view  of  the  construction  of  ships ;  but  the  question  of  spar 
decks  is  one  which  has  been  much  discussed  by  all  ship- 
builders and  seafaring  men,  and  their  opinion  diflfers  greatly. 
Still  the  defendants  are  entirely  justified  in  expressing  their 
197]  opinion  as  *to  the  value  of  spar  decks.  They  maintain 
that  ships  with  that  addition  require  to  be  strenghtened,  and 
it  appears  that  an  outlay  of  only  £200  would  have  effected  the 
improvement  required  by  the  association.  If  the  plaintiffs 
desired  the  advantage  of  being  classed  "20  years,  red,"  in 
the  defendants'  register,  they  had  but  to  comply  with  these 
requirements ;  but  until  that  was  done  the  defendants,  in 
justice  to  their  subscribers  and  the  public,  who  trust  to 
their  register,  could  not  do  otherwise  than  express  .their 
honest  opinion.  The  defendants  are  justified  in  inserting  in 
their  book  all  the  information  they  please  about  ships  so 
long  as  it  is  true.  They  insert  a  lact  and  nothing  more. 
It  is  not  alleged  that  there  is  any  mis-statement,  nor  is  it 
alleged  that  there  is  malice  in  what  has  been  done.  The 
statement  does  not  convey  the  impression  that  the  ship  is 
unseaworthy,  but  only  that  the  defendants  are  not  pre- 
pared at  present  to  place  her  in  the  same  class  she  formerly 
was  in.  It  is  alleged  that  the  plaintiffs  have  sustained 
injury,  but  the  court  cannot  grant  an  injunction  unless  there 
has  been  a  violation,  or  threatened  violation,  of  legal  right. 
In  the  case  of  the  Springhead  Spinning  Company  v. 
Jiiley{'\  the  question  was  whether  the  court  had  juri^c- 
tion  or  not.  The  act  complained  of  was  of  a  criminal  char- 
acter, and  the  injunction  could  not  have  been  granted  except 
upon  that  allegation.  The  act  was  illegal,  ana  the  decision 
was,  that  if  injury  was  done  by  that  illegal  act,  the  court 
would  interfere.     In  Dixon  v.  Holden  (*)  there  was  a  clear 

(»)  Law  Rep.,  6  Eq.,  661.  Q)  Law  Rep.,  7  Eq.,  488. 
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case  of  libel,  and  where  there  is  a  libel  for  which  an  action 
will  lie,  then  this  court  will  interfere.  These  cases,  there- 
fore, suj)port  the  argument  that  unless  the  act  is  illegal' the 
court  will  not  grant  an  injunction.  This  court  has  never 
granted  an  injunction  where  there  has  been  no  breach  of 
contract  or  legal  wrong  committed.  In  this  case  there  has 
been  no  breach  of  contract  and  no  legal  wrong  done  for 
which  an  action  would  lie.  There  could  be  no  action  of 
tort,  for  there  is  no  false  statement  in  the  defendants'  pub- 
lication, and  there  is  no  proof  of  malice.  There  could  be 
no  action  for  slander  of  title,  for  in  that  case  the  plaintiffs 
would  have  to  prove  the  statement  to  be  false  and  malicious. . 
The  law  upon  tnis  subject  is  well  laid  down  by  Mr.  Justice 
Maule  *in  Pater  v.  Baker  {'\  where  he  says :  "  This  is  [198 
an  action  for  '  slander  of  title,'  which  is  a  sort  of  metaphorical 
expression.  Slander  of  title  may  be  of  such  a  nature  as  to 
fall  within  the  scope  of  ordinary  slander.  Slander  of  title 
ordinarily  means  a  statement  of  something  tending  to  cut 
down  the  extent  of  title,  which  is  injurious  only  if  it  is  false. 
It  is  essential  to  give  a  cause  of  action  that  the  statement 
should  be  false,  and  therefore  falsehood  is  given  in  evidence 
under  '  not  guilty'  since  the  new  rules.  It  is  essential  also 
that  it  should  be  malicious,  not  in  the  worst  sense,  but  with 
intent  to  injure  the  plaintiff.  If  the  statement  be  true,  if 
there  really  be  the  innrmity  in  the  title  that  is  suggested,  no 
action  will  lie,  however  malicious  the  defendant' s  intention 
might  be." 

This  is  also  laid  down  in  Starkie  on  Evidence  (').  A  right 
of  action  must  be  founded  on  contract  or  tort,  or  slander  of 
title.  Here  there  is  no  contract,  and  no  tort,  and  the  only 
action  applicable  to  the  case  is  slander  of  title,  but  then  the 
plaintiffs  must  prove  malice  and  falsehood.  The  first  is  not 
alleged,  and  the  second  is  not  proved. 

We  submit,  therefore,  that,  according  to  the  principles  of 
this  court,  no  injunction  can  be  granted. 

Mr.  Olasse  in  reply:  It  is  contended  that  there  is  no 
malice  alleged,  but  tnis  is  not  the  fact.  The  case  made  put 
is  one  of  an  intention  to  injure  the  plaintiffs,  and  that  of  ne- 
cessity is  a  malicious  intention.  It  is  said  also  that  there 
must  oe  some  legal  right  infringed  or  threatened.  Is  it  not 
so  here  ?  Is  not  the  plaintiffs'  right  to  use  their  ship  to  the 
best  advantage  damaged  by  the  conduct  of  the  defendants  ? 
This  is  a  damage  for  which  an  action  would  lie.  The  de- 
fendants, without  stating  a  falsehood,  are  putting  forth  par- 
tial information,  which  has  the  effect  of  doing  an  injury  to 

0)  8  C.  B.,  868.  («)  Pages  41,  42,  168. 
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the  plaintiffs.  The  fact  of  having  formerly  placed  the  ship 
in  the  highest  class,  and  then  suspended  the  class,  is  a  noti- 
fication to  the  public  that  she  is  not  now  so  good  a  ship  or 
as  seaworthy  as  she  was  before.  This  is  a  positive  injury, 
and  it  would  be  seriously  injurious  to  all  shipowners  if  such 
a  proceeding  could  not  be  prevented. 

Iy9]  *SiR  K.  Malins,  V.C.  :  The  plaintiffs  in  this  case 
are  merchants  and  shipowners  at  Liverpool,  and  are  largely 
engaged  in  their  business.  The  defendants  are  an  associa- 
tion at  Liverpool  called  The  Underwriters'  Registry  for  Lron 
Vessels;  The  object  of  the  association  is  to  nave  a  register 
of  every  iron  vessel,  either  sailing  or  steam,  in  the  whole 
world,  and  in  this  registry  the  vessels  are  classified  in  a 
manner  which  is  ]perf  ectly  well  understood  by  persons  en- 
gaged in  mercantile  affairs,  and  jjarticularljr  shipowners. 
The  ship  called  the  Tyne  Queen,  which  was  built  at  Newcas- 
tle-on-T^ne  in  the  year  1865,  became  the  property  of  the 
plaintiff  in  1870.  In  the  registry  kept  by  the  defendants 
the  Tyne  Queen  had,  as  I  understand,  the  highest  mark 
which  she  could  have,  namely,  ''20  years"  in  red  figures, 
indicating  that  she  was  a  first-class  ship,  and  good  for  twenty 
years.  That  was  the  state  of  things  from  the  time  of  her 
oeing  built  in  1865  down  to  1871.  About  a  year  after  the 
plaintiffs  became  her  owners,  it  was  necessary  that  the  ship 
should  undergo  some  repairs  and  alterations.  The  plaintiffs, 
being  members  or  subscribers  to  this  association,  having,  as 
I  collect,  derived  some  advantage  from  the  registry  of  their 
ship  in  the  register  kept  by  the  defendants,  they  must  have 
been  aware  of  the  rules  of  the  society.  When  the  plaintiffs 
proceeded  to  alter  their  vessel  in  1871,  they  submitted  the 
result  of  these  alterations  to  the  consideration  of  the  sur- 
veyors of  the  defendants'  association.  In  a  joint  affidavit  of 
Mr.  Rundell,  the  secretary,  and  Mr.  Wimshurst,  the  surveyor 
of  the  defendants'  association,  Mr.  Wimshurst  says :  "In  the 
course  of  my  duties  as  surveyor  of  vessels  for  the  said  regis- 
try, I  observed  the  said  ship  Tyne  Queen  undergoing  altera- 
tions in  the  building-yard  of  the  firm  of  Messrs.  George  R. 
Clover  &  Co.,  mentioned  in  the  plaintiffs'  said  bill,  of  which 
firm  the  plaintiff  Gr.  R.  Clover  was  then  the  principal,  and  I 
was  informed  by  them  of  the  shape  in  which  it  was  proposed 
that  such  alterations  should  be  made.  Thereupon  lobjected 
to  the  mode  in  which  the  said  alterations  were  proposed  to 
be  carried  out,  and  informed  the  said  plaintiff  tnat  the  pro- 
posed alterations  should  be  submitted  for  approval  by  the 
committee  of  the  said  registry,  and  at  the  same  time  I  gave 
him  in  general  terms  the  nature  of  the  strengthening  that  I 
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considered  requisite."  I  understand,  according  to  Mr.  Wim- 
shurst,  that  tlie  only  thing  which  was  *required  was  [200 
that  certain  additions  shoxud  be  made  which  should  strength- 
en the  alterations  then  effected ;  which  was,  in  fact,  turning 
this  vessel  into  what  is  called  a  spar-decked  vessel.  The  affida- 
vit then  states :  ''  Upon  the  said  alterations  being  completed, 
I  made  out  the  report  and  specification,  and  handed  the  said 
report  to  the  said  committee."  Then  Mr.  Rundell,  the  sec- 
retary, states  :  ' '  And  I  the  said  W.  W.  Rundell  further  say 
as  follows :  On  the  5th  day  of  December,  1871,  a  meeting  of 
the  committee  of  the  said  registry  was  held  at  which  the  said 
report  was  considered,  and  the  following  resolution  passed : 
Read  Mr.  Wimshurst's  report  and  specification,  December 
2d,  relating  to  erections  on  the  deck  of  the  Tyne  Queen,  bv 
which  she  had  been  practically  made  a  spar-decked  vessel. 
The  owners  to  be  informed  that  the  recent  alterations  in  this 
vessel  affect  her  class  in  this  registry,  and  that  the  class  will 
be  suspended  until  the  erections  have  been  made  to  the  satis- 
faction of  the  committee.  The  report  referred  to  in  the  said 
resolution  as  bearing  date  the  4th  I)ecember,  1871,  is  the  said 
report  of  the  2d  December,  1871,  hereinbefore  referred  to." 
Therefore  in  December,  1871,  with,  as  I  stated,  the  acquies- 
cence of  the  plaintiffs,  this  vessel  is  surveyed  by  Mr.  Wim- 
shurst,  the  surveyor  of   the  association,   with  which  the 

5 plaintiffs  have  connected  themselves,  and  from  which  they 
lave  derived  the  advantage  of  having  their  ship  classed  as  a 
first-class  ship,  which  in  Lloyd's  is  called  A  1,  and  in  this 
registry  "  20  years,  red,"  which,  I  take  it,  means  practically 
the  same  thing.  They  have  acquiesced  in  this  survey  being 
made,  and  thevhave  been  informed  of  the  fact  that  untu 
certain  strengthening  works  are  done  the  class  wUl  be  sus- 
pended. Thereupon  the  registry  is  altered  in  this  way : 
Tyne  Queen  stands  exactly  as  it  did  before ;  her  torinage 
1,014  tons,  the  name  of  the  master,  the  names  of  the  owners, 
that  is,  the  plaintiffs ;  the  port  of  registry  Liverpool,  when 
built  (1865),  meaning  the  first  month  of  that  year,  namely, 
January,  1865.  Then  these  are  the  words  which  it  was  the 
object  of  this  motion  to  have  erased  or  discontinued  in  the 
registry:  "Class  suspended  1871."  The  plaintiffs  have  ad- 
duced a  large  body  of  evidence  by  underwriters  and  ship- 
builders of  great  experience  to  prove  two  things — first,  that 
the  Tyne  Queen  is  a  first-class  vessel ;  that  she  is  registered 
at  Lloyd's  as  A  1,  which  means  a  very  first-class  vessel ;  and 
that  what  has  been  done  is  not  calculated  to  *weaken  [201 
the  vessel,  or-  render  her  less  worthy  as  a  seagoing  vessel 
than  she  was  before ;  and  they  have  also  proved  that  that 


768  EQUITY  CASES.  [L.  R. 

1878  Clover  v.  Royden.  V.-C.M. 

entry  in  the  registry  is  calculated  to  injure  the  plaintiffs. 
The  evidence  of  many  persons,  and  amongst  others  the  last 
charterers  of  the  vessel,  proves  that  it  has  injured  the  vessel 
to  such  an  extent  that  upon  her  coming  home,  making  the 
last  voyage  from  Canada  to  Liverpool,  there  was  very  great 
difficulty  in  obtaining  a  freight.  That  it  is  calculated,  there- 
fore, to  mjure  the  plaintiffs,  and  does  injure  them,  I  can  en- 
tertain no  doubt  upon  the  result  of  the  evidence.  Still  there 
remains  the  question  whether  the  plaintiffs  have  any  right  to 
complain  in  this  court  and  ask  the  court  to  grant  an  injunc- 
tion to  restrain  the  continuance  of  that  entry.  Now  what  is 
the  meaning  of  the  entry?  This  is  an  association  which 
everybody  who  joins  it,  I  think,  must  understand  is  an  asso- 
ciation based  upon  this  principle,  that  those  who  conduct  its 
affairs  are  to  form  their  own  opinion  and  to  class  the  vessels 
as  they  think  fit.  They  exercise  their  discretion  by  putting 
the  vessel  into  the  very  first  class.  Could  the  owners  have 
complained  if  they  had  exercised  their  discretion  by  putting 
her  m  a  lower  class  ?  That  the  surveyors  exercised  honestly 
their  discretion  I  entertain  no  doubt  whatever.  Mr.  Glasse 
admits  they  have  exercised  their  discretion  honestly,  but  he 
has  suggested  that  the  object  was  to  give  Mr.  Wimshurst 
and  those  in  the  same  position  an  additional  fee.  It  is  merely 
a  question  whether  he  should  have  the  surveyor's  fee  or 
somebody  else.  Mr.  Wimshurst  swears,  and  I  believe  he 
correctly  swears,  that  "the  said  committee,  in  refusing  to 
make  the  alterations  in  the  register  as  required  by  the  plain- 
tiffs, were  not  influenced  by  any  personal  motives  towards 
the  said  plaintiffs,  but  were  actuated  solely  by  a  desire  to 
perform  tneir  duty  towards  underwriters  and  subscribers  to 
the  registry,  who  rely  upon  the  statements  contained  in  the 
said  register,  and  solely  with  a  view  to  the  interests  of  sub- 
scribers and  underwriters,  and  also  of  the  shipping  commu- 
nity in  general,  who,  in  questions  as  to  the  cnaracter  and 
seaworthiness  of  vessels,  place  very  great  reliance  upon  the 
information  contained  in  me  said  hst."  I  ask  again  what  is 
the  meaning  of  that  entry — '*  Class  suspended*  1871"  J  Does 
it  mean  anything  more  than  that  those  who  conduct  the 
affairs  of  this  association  have  not,  as  things  now  exist,  made 
202]  up  their  minds  in  which  class  she  shall  now  be  *placed, 
whether  she  was  to  remain  twentv  years,  or  something  lower 
than  twenty  years.  If  that  is  tneir  opinion,  I  am  at  a  loss 
to  see  upon  what  ground  they  are  not  at  liberty  to  record 
their  opinion.  I  cannot  help  thinking  that  the  plaintiffs 
have  bound  themselves  to  give  them  the  liberty  of  forming 
an  opinion,  and  that  their  own  acts  in  1871,  and  again  in 


Vol.  XVII.]  EQUITY  CASES.  769 

V.-C.  M.  Clover  v.  Royden.  1873 

1872,  are  conclusive  that  they  did  admit  the  right  of  this  asso- 
ciation to  form  their  opinion  as  to  the  classincation  of  this 
ship,  because  they  again  in  1872,  not  upon  their  own  appli- 
cation undoubtedly,  out  upon  the  application  of  the  deien- 
dg.nts,  save  an  order  to  survey  the  snip,  and  having  given 
that  order  she  was  surveyed ;  which  is  again,  according  to 
Mr.  Rundell,  submitting  to  the  propriety  of  the  defendants 
forming  their  own  opinion.  That  is  distinctly  shown  by  this 
letter,  which  is  set  out  in  the  same  affidavit  which  the  plain- 
tiff wrote  on  the  22d  of  July,  1872:  "We  have  your  favor 
of  the  20th  instant,  with  copy  of  your  previous  letter  of  the 
9th  December  last,  respecting  the  Ty ne  Queen,  s.  s.  Please 
furnish  us  with  the  particulars  of  the  requirements  of  your 
committee,  referred  to  in  your  letter,  when  the  same  shall 
have  our  best  consideration."  That  is  from  the  plaintiffs. 
In  answer  to  that  the  defendants'  secretary,  Mr.  Rundell, 
writes  on  the  same  day :  "I  am  directed  by  the  committee, 
in  reply  to  your  letter  of  this  date,  to  say  that,  on  receipt  of 
the  necessary  order,  the  chief  surveyor  will  be  instructed  to 
visit  the  Tyne  Queen,  s.s.,  and  report  as  to  the  ^awning 
deck,'  and  what  is  necessary  to  the  restoration  of  this  vessel's 
class."  The  same  affidavit  states :  "  The  additions  required 
in  the  said  report  could  have  been  easily  made  at  small  ex- 
pense without  the  necessity  of  the  vessel  having  to  be  put 
mto  graving  dock,  and  are  merelv  such  as  would  have  been 
required  to  give  the  vessel  strength  bareljr  equivalent  to  what 
would  have  been  required  by  fine  committee  at  the  time  the 
vessel  was  built  if  she  had  been  originally  constructed  as  an 
awning  or  spar-decked  vessel."  Considering  that  the  class 
of  this  vessel  was  suspended  in  December,  1871,  that  she  has 
been  employed,  as  I  understand,  ever  since,  and  that  they 
never  found  out  this  grievous  evil  which  they  have  suffered 
until  very  lately — ^if  I  were  to  go  upon  the  question  of  time, 
the  time  which  has  been  allowed  to  elapse  would  be  a  fatal 
bar  to  my  granting  them  an  injunction  upon  an  interlocutory 
application.  But  something  more  *than  I  have  heard  [203 ' 
or  must  have  occurred,  because  imputations  have  been  made 
on  the  conduct  of  the  defendants.  If  they  are  to  exist  for 
this  purpose,  as  they  did  exist  with  the  concurrence  of  the 
plaintiffs,  for  their  protection,  as  well  as  for  the  protection  of 
the  mercantile  class,  and  indeed  society  at  large,  I  cannot 
conceive  anything  more  straightforward  or  honest  than  the 
course  they  have  adopted,  if  their  agents — those  persons 
upon  whose  opinions  they  must  act — have  fairly  and  hon- 
.estly  come  to  the  conclusion  that  unless  the  works  of  this 
vessel,  after  the  alterations  which  have  been  made,  are 
7  Eng.  Rep.]  97 
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strengthened  in  the  manner  they  prescribe,  they  cannot  class 
her  as  "20  jrears,  red,"  surely  they  must  be  justified  in  en- 
tering in  their  own  books,  as  their  own  opinion,  that  the  class 
is  suspended ;  that  is,  that  until  these  works  are  done  they 
cannot  make  up  their  minds,  and  they  suspend  their  opinion 
as  to  what  class  she  shall  belong.  The  whole  book  is  but  a 
matter  of  ojjinion.  The  plaintiffs  have  become  members  of 
the  association,  and  supported  it  because  they  knew  that 
opinions  were  recorded  in  that  book  as  to  what  class  a  vessel 
belongs  to.  If  they  took  advantage,  as  they  did  take  ad- 
vantage, of  this  registry  by  having  the  Tyne  Queen  recorded 
as  being  a  ship  of  a  very  first-class,  I  think  they  have  no 
right  to  complain  that  the  same  bod;^,  exercising  an  honest 
discretion — for  of  course  my  observation  would  not  apply  if 
there  had  been  any  malice  or  improper  conduct,  or  any  im- 
j)roper  motive  had  actuated  them  so  as  to  injure  the  plain- 
tiffs—acting upon  the  reports  of  those  who  must  be  their 
advisers,  namely,  the  surveyors,  have  come  to  the  conclusion 
that  this  vessel  cannot  any  longer  be  ranked  as  belonging  to 
the  first  class  until  the  alterations  or  improvements  required 
in  the  report  are  made.  I  think  they  were  perfectly  justified 
in  entering  in  that  registrjr  ' '  Class  suspended. ' '  If  the  plain- 
tiffs join  a  registry  of  this  kind,  are  they  not  bound  by  it  ? 
The  committee  are  not  bound  to  say  that  the  ship  is  "20 
years,  red,"  unless  they  think  so.  They  are  entitled  to  ex 
press  their  opinion,  and  they  have  expressed  it.  There  is  no 
malice ;  there  i^  no  impropriety ;  there  is  no  want  of  truth ; 
there  is  no  want  of  fair  dealing.  If  the  plaintiffs  have  sus- 
tained any  injury  by  it,  I  think  it  has  been  caused  in  conse- 
quence of  their  own  mistaken  views.  Nothing  unreasonable 
was  required  from  them.  As  I  collect  from  the  evidence,  this 
204]  vessel  is  stated  to  be  *worth  £25,000 ;  and  an  expendi- 
ture of  £200,  or  thereabouts,  would  have  satisfied  tne  re- 
quirements of  this  association,  and  if  the  addition  had  been 
made  these  words  would  never  have  been  inserted,  and  she 
would  have  remained  as  belonging  to  class  "  20  years,  red," 
and  all  these  evils  of  which  tne  plaintiffs  complain  would 
have  been  avoided.  Therefore,  although  I  am  satisfied  they 
have  sustained  damage — and  the  evidence,  I  think,  is  dis- 
tinct on  that  subject — I  am  clearly  of  opinion  that  it  is  an 
evil  that  they  have  brought  upon  themselves.  I  think  a  lit- 
tle more  forbearing  conduct  might  have  remedied  it.  I  am 
at  a  loss,  on  any  grounds  whatever,  to  conceive  that  a  case 
has  been  established  by  this  bill  for  the  interference  of  the 
court.  If  it  is  a  case  of  injury,  I  think  it  is  not  a  case  for 
injunction.    They  may  have  a  remedy  elsewhere,    Therefore, 
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not  only  upon  the  merits,  but  upon  the  ground  of  the  long 
delay  and  their  long  acquiescence,  I  come  to  the  conclusion 
that  a  case  for  an  injunction  is  not  established,  and  the  mo- 
tion must  be  refused. 

My  first  impression  upon  the  opening  of  this  case  was,  that 
it  was  rather  an  arbitrary  exercise  of  tne  defendants'  discre- 
tion. But  having  heard  the  elaborate  and  able  arguments 
which  have  been  addressed  to  me,  I  see  no  rea^jon  whatever 
to  blame  the  defendants  for  the  course  they  have  taken.  Nor 
do  I  see  the  slightest  ground  for  coming  to  the  conclusion 
that  in  this  transaction  they  have  been  actuated  by  any  other 
desire  than  faithfully  to  perform  that  duty  which  they  have 
undertaken  towards  shipowners  and  the  public  in  general. 
Under  these  circumstances,  I  cannot  do  otherwise  than  refuse 
the  motion  with  costs.  It  has  entirely  failed,  in  my  opinion, 
and  therefore  the  usual  consequences  must  follow. 

Solicitors  for  the  plaintiffs :  Messrs.  O.  L,  P.  Eyre  &  Co. 

Solicitors  for  the  defendants :  Messrs.  Fields  Roscoe^  &  Co. 


[Law  Reports,  17  Equity  Cases,  206.] 
V.-C.  B.,  January  14, 1878. 

*Latham  V.  Chartered  Bank  of  Ikdia.      [205 

[1871     L.     142.] 

MereafUiU  Law — LeUer  of  fft/potheeation  of  BUI  of  Lading — Inturance  Policy  Moneytt 

Bill  of  Exchange-^Agreemeni  by  Holders  not  to  presetU  the  BUI  at  Maturity— Effect 
on  the  Liability  of  the  Drawer. 

A  shipper  at  Bombay  having  consigned  goods  to  merchants  in  England,  drew  on 
them  for  £1,200,  and  insured  the  goods  for  £1,700.  He  sold  the  draft  to  the  defen- 
dants, a  bank,  and  handed  them  at  the  same  time  the  policy  of  insurance  and  the  bills 
of  lading,  with  a  letter  of  hypothecation  signed  by  him.  This  letter  stated  that  the 
shipper,  having  sold  the  bills  to  the  bank,  and  having  at  the  same  time  handed  to 
them,  "  as  collateral  securities  for  the  due  payment  of"  the  bill,  •*  the  bills  of  lading 
and  shipping  documents  of  the  several  goods  stated  at  foot,"  thereby  authorized  the 
bank,  "  on  default  being  made  in  acceptance  on  presentment,  or  in  payment  at  matu- 
rity "  of  the  bill,  to  sell  the  goods  and  apply  the  proceeds  in  payment  of  the  bill; 
"the  balance,  if  any.  to  be  placed  against  any  other  of  my  bills  which  may  at  the 
time  be  in  the  hands  of  the  said  bank,  or  any  other  liability  of  me  to  the  said  bank." 
The  only  documents  stated  at  foot  were  tlie  bill  of  exchange  and  the  bill  of  lading. 
The  ship  was  burnt  at  sea  and  the  cargo  lost.  The  draft  for  £1,200  was  duly  ac^ 
cepted,  but  the  acceptors  failing,  it  was  dishonored  at  maturity.  The  bank  recouped 
themselves  out  of  the  policy  moneys  which  had  been  paid  to  them  by  the  insurance 
office,  and  had  a  balance  in  their  hands.  This  balance  having  been  claimed  by  the 
plaintiffs,  who  were  assignees  for  value  of  it  from  the  shipper,  the  bank  claimed  it  as 
a  collateral  security  for  a  debt  due  to  them  from  the  shipper  on  another  account.  He 
had  shipped  goods  to  other  consignees,  and  had  drawn  against  the  goods  bills,  which 
were  also  in  the  hands  of  the  same  bank.  When  the  bills  fell  due,  the  drawees  had 
requested  the  bank  to  defer  presentment  of  the  bills.     The  bills  had  not  been  pro- 
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sented,  bat  the  ^oods  had  been  sold  at  a  loss,  and  the  bank  had  redrawn  upon  the 
shipper  for  the  deficiency ;  but  he  had  failed : 

Held,  that  the  letter  of  hypothecation  did  not  extend  to  any  other  liability  of  the 
shipper  to  the  bank  than  that  arising  upon  the  £1/200  bill : 

ifeldj  farther,  that  the  bank,  having,  at  the  request  of  the  drawees,  refrained 
from  presenting  the  bills,  had  practically  given  them  time,  and  had  Uius  released 
the  drawer,  and  that  the  shipper  was  not  indebted  to  the  bank  on  this  account: 

JBeldf  on  both  grounds,  that  the  plaintiffs  were  entitled  to  the  surplus  in  the  hands 
of  the  bank. 

Motion  for  decree. 

In  April,  1870,  Jaitha  Vullubjee,  of  Bombay,  shipped  100 
bales  of  cotton  by  the  Aurora  to  Coupland  Brothers  of  Liver- 
206]  pool,  and  *drew  a  bill  for  £1,200,  dated  the  14th  of 
April,  1870,  against  the  consignment,  for  their  acceptance. 
The  shipper  duly  insured  the  cotton  for  £1,700,  and  imme- 
diately upon  the  shipment  sold  the  draft  to  the  Chartered 
Bank  of  !mdia,  China,  and  Australia,  at  the  same  time  hand- 
ing to  them  the  bill  of  lading  with  a  letter  of  hypothecation 
and  the  policy  of  insurance ;  all  which  documents  the  bank 
forwarded  to  their  London  agents,  who  got  Couplands'  ac- 
ceptance to  the  bill. 

The  letter  of  hypothecation,  so  far  as  material,  was  as 
follows : 

*'  To  the  Chartered  Bank  of  India,  Australia,  iand  China. 

"Bombay,  April  14th,  1870. 

"Having  this  day  sold  to  you  tnree  bills  of  exchange 
drawn  by  me  on  Messrs.  Coupland  Brothers  of  Liverpool, 
the  particulars  of  which  are  noted  at;  foot,  and  having  at  the 
same  time  handed  to  vou,  as  collateral  securities  for  the  due 

Sayment  of  the  said  oills,  the  bills  of  lading  and  shipping 
ocuments  of  the  several  goods  also  stated  at  foot,  the  agree- 
ment is  understood  to  be  as  follows : 

"I  authorize  the  Chartered  Bank  of  India,  Australia,  and 
China,  or  any  manager  or  agent  thereof  (but  not  so  as  to 
make  it  imperative),  to  insure  the  above  goods,  ....  and 
to  add  the  premiums  and  expenses  of  such  assurances  to  the 
amount  chargeable  to  me  in  respect  of  the  said  bills,  and  to 
take  their  recourse  against  the  said  goods  or  against  me  for 
their  reimbursement ;  and  also  to  sell  any  portion  of  the 
said  goods  which  may  be  necessary  for  payment  of  freight ; 
and  tlie  said  bank  are  to  take  such  measures  generally, 
and  to  make  such  charges  for  commission,  and  to  be  ac- 
countable in  such  manner,  but  not  farther  or  otherwise, 
as  in  ordinary  cases  between  a  merchant  and  his  corre- 
spondent. .  .  . 

"I  further  authorize  the  Chartered  Bank  of  India,  Aus- 
tralia, and  China,  or  any  manager  or  agent  thereof,  on 
default  being  made  in  acceptance  on  presentment  or  in  pay- 
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ment  at  maturity  of  any  of  the  above  bills,  or  on  the 
drawees'  suspension  of  payment  during  the  currency  of  the 
biUs,  to  sell  the  said  goods  or  a  competent  part  thereof,  and 
to  apply  the  net  proceeds  (after  deducting  usual  commis- 
sion and  charges)  in  payment  of  such  bills  with  *re-ex-  [207 
change  and  charges ;  the  balance,  if  any,  to  be  placed 
against  any  other  of  my  bills  which  may  at  the  time  be  in 
the  hands  of  the  said  bank,  or  any  other  liability  of  me  to 
the  said  bank ;  and  subject  thereto  to  be  accounted  for  to 
the  proper  parties.  In  case  the  net  proceeds  of  such  goods 
shall  be  insufficient  to  pay  the  amount  of  any  such  bills 
with  re-exchange  and  charges,  I  authorize  the  Chartered 
Bank  of  India,  Australia,  and  China,  or  the  holders  thereof 
for  the  time  being,  to  draw  on  me  for  the  deficiency,  and  I 
engage  to  honor  such  drafts  on  presentment ;  it  being  under- 
stood that  the  account  current  rendered  by  the  said  bank 
shall  be  acknowledged  and  allowed  as  sufficient  proof  of 
sale  and  loss.  .  .  . 

"Lastly,  it  is  mutually  agreed  that  the  delivery  of  said 
collateral  securities  to  your  bank  shall  not  prejudice 
your  rights  on  said  bills  in  case  of  dishonor,  nor  shall 
any  recourse  taken  thereon  affect  the  title  of  the  bank 
to  said  securities  to  the  extent  of  my  liability  to  your  bank 
as  above. 

"  Tour  obedient  servant, 

''JaithaVullubjee." 

Bills  and  Documents  above  referred  to. 


Particulars  of  Bills. 

Particulars  of  Goods. 

Date. 

Amoant. 

Drawee. 

Bill  of  Lading. 

Name  of  Ship. 

ISIO. 
April  14th. 

1200 

Messrs.  Coupland  Bros. 
lAverpool, 

100  bales  cotton. 

Awr&ra. 

Shortly  after  the  commencement  of  her  voyage  the  Au- 
rora and  cargo  were  burnt  at  sea,  and  the  cotton  became  a 
total  loss. 

On  the  28th  of  October,  1870,  before  the  maturity  of  the 
bills,  Coupland  Brothers  went  into  liquidation,  and  when 
the  bank  presented  the  bill  of  exchange,  it  was  dishonored. 

At  this  date  VuUubjee  was  under  liability  to  the  same 
bank  upon  other  accounts — particularly  upon  two  consign- 
ments of  cotton  by  two  vessels  called  the  Western  Belle  and 
the  Canute,  shipped  by  him  to  Haigh,  Wilsou,  &  Co.,  and 
against  which  he  nad  drawn  two  bills  for  £3,000  each  upon 
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Haigh,  Wilson,  &  Co.,  which  he  had  sold  to  the  bank. 
These  two  bills  became  due  on  the  3d  of  December,  1870, 
208]  and  on  that  date  Haigh  and  Wilson  wrote  and  *sent 
to  the  bank  a  letter,  of  which  the  material  portion  was  as 
follows : 

"  Liverpool,  3d  December,  1870. 

"To  the  Chartered  Bank  of  India,  Australia,  and  .China, 
London. 

"Gentlemen, — ^We  have  to  request  that  you  will  defer 

S resentment  for  payment  of  our  acceptances  maturing  to- 
ay  as  follows,  viz.  -."—(Then  followed  a  list  of  bills,  includ- 
ing the  two  for  £3,000  each  by  the  Western  Belle  and 
Canute) — "and  in  consideration  of  your  so  doing  we  hereby 
hold  ourselves  in  every  respect  liable  to  you  on  account  of 
the  said  acceptances  as  if  the  same  had  been  regularly  pre- 
sented at  due  date.  As  further  security  for  all  our  obliga- 
tion to  your  bank,  we  now  hand  you  £750  as  additional 
margin.  It  is  understood  that  the  cotton  represented  by  the 
above-named  shipments  is  to  be  sold  undet  the  supervision 
and  control  of  your  agent  in  Liverpool,  Mr.  John  Scott,  and 
to  whom  our  broker  will  have  to  account  for  the  net  pro- 
ceeds, and  that,  should  all  our  acceptances  not  be  fully  paid 
before  the  re-drafts  on  the  respective  native  drawers  for  de- 
ficiencies are  sent  out,  such  re-drafts  are  to  be  placed  in 
your  hands  for  collection,  and  the  proceeds  to  be  held  by 
you  against  any  balance  that  may  be  due  to  the  bank  by  us. 
As  further  security  for  all  our  obligations  to  the  banK,  we 
assign  to  you  all  our  interest  in"  (another  contract^  the  par- 
ticulars of  which  were  not  explained). 

After  receipt  of  this  letter,  the  bank  sold  the  cotton,  but 
the  proceeds  fell  short  of  the  amount  of  the  bills  by  nearly 
£2,000.  For  this  deficiency  the  bank  re-drew  on  Jaitha  Vul- 
lubjee,  but  could  not  obtam  his  acceptance. 

On  the  18th  of  January,  1871,  Vullubjee,  being  indebted 
to  the  firm  of  Finlay,  Scott,  &  Co.,  of  Bombay,  assigned  the 
policy  moneys  in  respect  of  the  Aurora  to  them. 

In  March,  1871,  the  insurance  company  paid  £1,700  in  re- 
spect of  the  Aurora  policv,  as  for  a  total  loss,  to  the  bank. 

In  April,  1871,  Jaitha  Vullubjee  was  adjudicated  a  bank- 
rupt in  JBombay,  and  his  estate  and  effects  had  become  vested 
in  Henry  Gamble,  as  official  assignee. 

Finlay  &  Co.  having  claimed  the  £1,700  from  the  bank, 
and  the  bank  claiming  to  be  entitled  to  retain  it,  this  bill 
209]  was  filed  on  *the  6th  of  October,  1871,  by  the  members 
of  the  firm  of  Finlay,  Scott,  &  Co.,  against  the  Chartered 
Bank  of  India,  and  Henry  Gamble,  praying  for  a  declara- 
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tion  that  the  bank  were  trustees  for  the  plaintiffs  of  the 
balance  of  the  £1,700,  after  satisfying  and  retaining  the 
amount  due  to  the  bank  in  respect  of  the  dishonored  bill, 
and  that  the  bank  might  be  decreed  to  pay  the  same  to  the 
plaintiffs. 

The  defendants,  the  bank,  by  their  answer  admitted  that 
the  policy  moneys  exceeded  the  amount  due  in  respect  of 
the  dishonored  bill  against  the  sliipment  per  Aurora  by 
about  £470  ;  but  said  that  Jaitha  VuUublee  was  indebted 
to  them  in  respect  of  the  deficiencies  on  tne  shipments  per 
Western  Belle  and  Canute,  and  thev  claimed  under  the  let- 
ter of  hypothecation  of  the  14th  of  April,  1870,  to  retain  the 
balance  of  £470  in  discharge,  so  far  as  it  would  extend,  of 
such  deficiencies. 

The  bill  was  amended,  and  as  amended  charced  that  even 
if  it  was  the  fact  (which  they  denied)  that  Jaitha  Vullubjee 
or  his  estate  was  indebted  to  the  bank,  yet  that  the  bank, 
by  having  agreed,  without  the  consent  of  Vullubjee,  to 
give  time  to  Haigh,  Wilson,  &  Co.,  had  released  the  estate 
of  Vullubjee  from  all  claim  in  respect  of  the  two  bills 
of  £3,000. 

Mr.  Kay^  Q.C.,  and  Mr.  Ferrers^  for  the  plaintiffs :  It  is 
suflBcient  tliat  the  only  shipping  document  of  goods  sched- 
uled to  the  letter  of  hypotnecation  is  the  bill  of  lading  to 
show  that  the  defendants  have  no  claim  to  the  balance  of 
these  policy  moneys.  Even  if  the  letter  of  hypothecation 
had  in  terms  extended  to  the  policy  of  insurance,  the  bank 
would  not  be  entitled  to  retain  the  balance  to  cover  any 
claim  beyond  the  amount  of  the  bill  of  exchange — that  is  to 
say,  to  apply  the  balance  to  a  claim  arising  out  of  another 
transaction. 

Besides,  the  letter  of  the  3d  of  December,  1870,  was  a  plain 
agreement  by  the  holder  of  a  bill  to  give  time  to  the  acceptor. 
According  to  the  universal  rule,  such  an  agreement  discharges  ^ 
the  drawer  from  his  liability  as  surety,  in  case  of  failure  on  * 
the  part  of  the  acceptor :   OrieTiial  Mnancial  Corporation 
V.  Overend^  Ourney^  &  Co.  (*). 

*The  distinction  between  the  right  which  a  ship-  [210 
per  who  has  stopped  goods  has,  against  the  proceeds  of 
sale  of  such  goods,  and  against  policy  moneys  which  have 
been  paid  in  respect  of  a  damaged  part  of  the  cargo, 
was  clearly  pointed  out  by  Lord  Cairns  in  Berndtson  v. 
Strang  C). 

The  bank  do  not  set  up  a  general  credit.  They  say  they 
have  bought  two  other  bills  which  are  not  yet  paid,  upon 

(^)  Law  Rep.,  Y  Ch.,  142.  (')  Law  Rep.,  8  Ch.,  588. 
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•which  they  have  realized,  but  have  found  a  deficiency. 
What  proof  is  there  that  Haigh,  Wilson,  &  Co.  will  not  pay 
the  denciency  ? 

The  right  to  the  policy  moneys  must  follow  the  right  of 
ownership  in  the  goods.  The  right  of  the  bank  can  only 
arise  in  tiie  event  of  the  power  oi  selling  the  goods  arising 
and  being  exercised. 

If  the  defendants'  argument  be  good  for  anything,  it 
must  amount  to  this,  that  the  letter  of  hypothecation  com- 
prised not  this  transaction  alone,  but  any  possible  claim, 
arising  out  of  any  state  of  circumstances,  \^ch.  the  bank 
might  have  against  the  shipper  at  the  date  of  the  filing  of 
the  bUl. 

Mr.  Eddis^  Q.C.,  and  Mr.  Westldke^  for  the  defendants, 
the  bank :  The  transaction  between  Haigh,  Wilson,  &  Co. 
and  the  bank  does  not  amount  to  a  release  of  the  drawer  of 
the  bill.  The  letter  is  merely  a  request  by  drawees  of  a  bill 
to  the  holders  to  defer  presentment,  and  it  goes  on  expressly 
to  say :  "We  hold  ourselves  in  every  respect  liable  to  vou, 
on  account  of  the  said  acceptances,  as  if  the  same  had  been 
regularly  presented;"  in  other  words,  "Don't  present  the 
bills,  and  m  consideration  of  your  not  presenting,  we  hold 
ourselves  liable  to  you,  just  as  if  they  had  been  presented." 
All  that  Haigh,  Wilson,  &  Co.  wanted  was  to  avoid  notarial 
protest.  That  is  the  whole  arrangement.  No  time  is  fixed ; 
and  consistently  with  this,  we  might  have  presented  the  bills 
two  days  afterwards.  Can  it  be  said  that  tliis  was  such  a 
binding  contract  as  to  release  the  drawer?  Philpot  v. 
BTia7it{^).  All  the  rule  amounts  to  is,  that  if  you  give  time 
to  the  acceptor  or  indorsee,  you  shall  not,  in  fraud  of  that 
contract,  sue  the  drawer  or  indorsee  :  Hall  v.  Cole  (").  Here 
211]  there  was  no  time  *fixed,  and  no  contract  to  release 
anybody.  Our  object  was  to  assist  in  protecting  the  credit 
of  Haigh,  Wilson,  &  Co.  There  was  nothing  to  prevent  the 
'  drawer  paying  us,  and  taking  his  remedy  against  Haigh, 
Wilson,  &  Co.  Nor  has  the  drawer  been  prejudiced.  We 
•have  sold  the  goods,  and  to  that  extent  the  drawer's  liability 
is  discharged ;  but  we  never  contracted  not  to  sue  the  drawer 
for  the  unpaid  balance,  or  to  forego  any  right  against  him. 
All  we  consented  to  do  was  to  postpone  presentment  for  a 
day,  or  a  month,  just  as  we  pleased. 

fiesides,  this  proceeding  is  not  an  action  on  the  bill.  It  is 
a  suit  to  deprive  us  of  the  benefit  of  a  collateral  security. 
This  balance  was  pledged  to  us  to  make  good  any  deficiency 
on  the  part  of  the  shipper.     It  represents  goods  which  we 

(')  4  Bing.,  717.  O  4  A.  A  E.,  577. 
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had  a  right  to  sell,  and  the  proceeds  of  which  we  had  a  right 
to  apply  first  in  payment  of  the  £1,200  bill,  and  then  of  other 
bills  m  our  hands,  drawn  by  the  shipper  of  the  goods.  It 
is  said  that  the  policy  is  not  included  in  the  letter ;  but 
surely  it  would  come  within  the  general  designation  of 
' '  shipping  documents. ' '  It  is  therefore  a  collateral  security, 
and  the  rule  applicable  to 'actions  on  bills  of  exchange  does 
not  apply.  Even  if  an  action  by  us  against  the  drawer 
should  fail,  our  right  to  this  balance  is  that  of  a  creditor 
having  recourse  to  nis  collateral  security  against  his  debtor : 
Hitchcock  V.  Huwfrey  (*) ;  Walicm  v.  MascaU  (') ;  Murray 
V.  King  ("). 

[The  Vice-Chancellor  :  Suppose  pSirt  of  the  goods  had 
been  burnt,  but  enough  had  come  home  safe  to  cover  the 
bill,  could  you  have  claimed  the  policy  moneys  in  respect 
of  the  burnt  portion  ?] 

Perhaps  not;  because  no  right  to  sell  the  goods  would 
then  have  arisen.  But  to  the  proceeds  of  sale  we  are  en- 
titled. Here  the  goods  have  wholly  perished,  and  we  are 
entitled  to  the  whole.  We  do  not  say  that  the  policy 
moneys  represent  the  goods  for  all  purposes  and  under  all 
circumstances ;  but  that  where,  under  the  letter  of  hypothe- 
cation, there  would  have  been  a  right  to  sell  the  goods,  there 
the  law  puts  the  j)olicy  moneys  in  the  place  pf  the  proceeds 
of  sale.  If  the  right  to  sell  had  not  arisen,  it  might  have 
been  otherwise,  fi  this  were  not  so,  what  *was  the  [212 
meaning  of  the  delivery  of  the  policy  by  Jaitha  VuUubjee 
to  the  bank  1  It  must  have  represented  some  security,  and 
that  security  was,  that  if  a  right  of  sale  should  arise,  the 
policy  moneys  should  represent  the  goods.  Berndtson  v. 
Strang  (*)  was  an  illustration  of  an  mstance  where  policy 
moneys  would  not  represent  goods.  There  it  was  the  con- 
signee who  had  insured,  not  the  consignor  and  drawer  of  the 
bill. 

The  rule  as  to  discharging  a  surety  is  confined  to  legal 
proceedings  on  a  bill  of  exchange,  ana  has  no  application  to 
questions  arising  under  the  law  of  merchants.  Here  the 
fact  remains  that  the  bills  have  not  been  presented,  and  con- 
sequently there  is  no  right  of  action  against  Haigh,  Wilson, 
&  Co.  It  does  not  follow  that  we  have  lost  our  collateral 
security  against  Jaitha  VuUubjee.  He  has  had  full  notice, 
for  the  re-drafts  have  been  sent  to  him  for  his  acceptance. 
They  have  not  been  met,  and  hence  the  moneys  in  our  nands, 

Q)  5  Man.  &  G.,  559.  O  5  B.  A  A.,  165. 

.   («)  13  M.  A  W.,  462.  (*)  Law  Rep.,  3  Ch.,  688. 

7  Eng.  Rep.]  98 
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representing  the  goods  hypothecated  to  us,  are  applicable 
to  cover  them. 
Mr.  Kap,  in  reply. 

Sir  James  Bacon,  V.C,  after  some  preliminary  observa- 
tions, continued :  The  transaction  is  simply  this :  A  ship- 
Eer  in  India  draws  a  bill  upon  his  consignees  in  England ; 
e  sells  it  upon  the  market  in  India,  and  accompanies  it 
with  the  bill  of  lading,  which  is  the  only  document  that  I 
know  of.  But  it  is  stated  that  at  the  same  time  he  deposited 
with  the  persons  who  bought  the  bill  of  him  a  policy  of  in- 
surance against  damage  by  fire  to  the  cargo.  JN  ow,  what  is 
the  meaning  of  that  transaction  ?  Without  stopping  to  con- 
sider the  terms  in  which  it  is  expressed,  it  is  this,  and  this 
only:  "I  have  shipped  to  England  goods  that  are  at  least 
worth  the  £1,200  for  which  I  have  drawn ;  I  give  you,  by 
means  of  the  bill  of  lading,  the  power  to  secure  to  yourself  the 
payment  of  that  £1,200  u.  the  parties  liable  upon  the  bill  do 
not  pay  it."  Is  there  anything  more  than  that  in  the  con- 
tract between  the  parties  i  Is  any  other  sum  than  £1,200  in 
the  contemplation  of  either  of  them — the  man  who  buys,  or 
the  man  who  sells  the  bill  ?  It  is  impossible  to  say  that  any- 
thing else  entered  into  their  contemplation.  The  only  use 
213]  *of  the  policy  of  insurance  is  to  guard  against  any  ac- 
cident that  may  happen,  by  which  the  value  of  the  goods 
shipped  may  be  diminished,  and  to  insure  to  the  holder  of 
the  bill  of  lading  that  he  shall  have  at  least  the  value  of  the 
100  bales  of  cotton  which  are  shipped  on  board  the  vessel. 
That  is  the  plain  transaction,  and  it  is  so  stated  in  the  answer, 
if  the  answer  be  read  without  attaching  more  importance  to 
the  words  than  reallv  belongs  to  them,  or  endeavoring  to 
strain  them  beyond  what,  in  my  opinion,  was  the  true  inten- 
tion of  the  parties  and  the  true  nature  of  the  transaction. 
The  statement  in  the  answer  is,  that  the  shipper  "  at  the  same 
time  handed  to  the  said  bank  as  security  for  the  payment 
of  the  said  draft  the  bills  of  lading  of  the  said  cotton,  and 
the  said  policy  of  assurance."  That  was  the  real  transac- 
tion between  the  parties,  and  the  benefit  of  that,  to  the  full, 
the  defendants,  the  bank,  have  had.  The  letter  of  hypothe- 
cation does  not  extend  that  in  the  slightest  degree :  [His 
honor  read  the  first  paragraph  of  the  letter  of  hypothecation 
set  out  above,  and  continued :]  Then  follows  the  agreement, 
which  gives,  first  of  all,  power  to  the  purchasers  of  the  bill 
to  insure  if  they  think  fit— it  gives  them  power  to  deal  dur- 
ing the  currency  of  the  bill  in  the  way  which  is  pointed  out 
in. the  second  paragraph.  Then  comes  this :  [His  honor  read 
the  next  paragraph,  beginning,  "I  further  authorize,"  and 
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continiied :]  The  letter  is  confined  in  its  terms,  as  well  as 
entirely  in  its  nature,  to  those  bills  amounting  to  £1,200,  and 
to  those  100  bales  of  cotton  which  are  mentioned  in  the  docu- 
ment to  which  I  have  been  referring.  Upon  what  ground 
can  it  be  said  that,  if  by  any  accident  beyond  the  terms  of 
this  contract  a  sum  of  money  should  come  into  the  hands 
of  the  Bank  of  Australia,  the  bank  were  therefore  at  liberty 
to  apply  that  money  in  satisfaction  of  any  debt  which  the 
India  merchant  might  owe  to  them?  There  is  no  ground 
whatever  for  any  such  pretence.  The  contract  is  clear,  plain, 
usual,  ordinary,  open  to  no  doubt  or  question.  Nobody  has 
questioned  the  right  of  the  bank  to  have  the  bills  which  were 
mentioned  in  this  memorandum  satisfied,  and  they  have 
been  satisfied — not  exactly  in  the  mode  here  contemplated, 
but  by  means  of  the  delivery  to  them  of  the  policy  oi  insur- 
ance, which  was  so  delivered  to  them,  only  that  they  might 
have  the  bills  paid  when  they  arrived  at  maturity.  It  would 
be  putting  a  construction  *upon  these  words  wholl;^^  [214 
at  variance,  not  only  with  the  intention  of  the  parties,  but 
with  the  very  expressions  themselves,  if  I  were  to  hold  that, 
by  means  oi  this  transaction,  this  letter  of  hyi)othecation, 
and  the  policy  of  insurance  which  accompanied  it,  the  bank 
were  entitled  to  any  more  than  the  very  sum  which  was  ex- 
pressed in  thfe  bills  of  exchange. 

The  case  might  be  decided  upon  that  point  alone.  That 
would  be  enough  to  justify  tne  plaintiffs  in  making  the 
present  demand.  But  another  point  has  been  suggested, 
arising  out  of  the  transaction  with  Messrs.  Haigh,  Wilson,  & 
Co.  Now  I  take  the  law  to  be  perfectl  v  clear,  that  if  the 
holder  of  a  bill  of  exchange  drawn  by  a  foreign  or  domestic 
drawer  upon  a  man  upon  whom  he  has  a  right  to  draw,  and 
who  accepts  the  bill  when  it  is  tendered  to  him  for  accep- 
tance, does  not,  when  that  bill  becomes  matured,  present  it 
for  payment — although  the  rights  of  the  holder  against  the 
acceptor  continue,  vet  as  against  the  drawer  his  rights  are 
gone,  by  reason  of  his  having  extended  the  time,  and  so  put 
the  drawer  in  a*  totally  different  position  from  that  which 
the  law  would  otherwise  hold  him  to  be  placed  in,  and 
which,  according  to  the  true  nature  of  the  transaction  he 
was  originally  placed  in. 

Now  what  is  this  transaction?  Haigh,  Wilson,  &  Co., 
having  transactions  with  the  bank,  prevail  upon  the  bank 
not  to  present  for  payment  the  particular  bills.  It  is  said 
that  they  desired  to  avoid  the  notoriety  which  might  attend 
the  protest.  Why  should  the  drawer  of  the  bills  be  preju- 
diced by  that  ?    If  that  arrangement  was  a  convenient  one 
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as  between  the  bank  and  Messrs.  Haigh,  Wilson,  &  Co., 
they  must  settle  it  for  themselves.  That  the  memorandum 
of  the  3d  of  December,  1870,  is  a  plain  agreement  on  the 

Sart  of  the  bank  to  postpone  for  an  indefinite  time  the  money 
ue  upon  the  acceptances,  according  to  the  tenor  of  it,  no- 
body who  reads  it  can  doubt.  The  agreement  is  this: 
THis  honoT  read  the  letter  of  the  3d  of  December,  1870,  so 
far  as  it  is  set  out  above,  and  continued :]  If  it  be  said 
that  no.  definite  time  is  to  be  gathered  from  this  agreement 
— although  I  admit  that  there  is  no  particular  day,  or 
month,  or  year  mentioned  in  it— it  is  quite  clear  that  it  is  a 
contract  that  the  bank  will  not  enforce  the  payment  of  the 
particular  acceptances  until  the  re-drafts  have  been  made 
215]  for  the  deficiencies  upon  the  native  merchants,  *and 
the  result  of  those  drafts  sh^l  have  been  ascertained,  and  in 
the  meantime  the  drafts  themselves  are  pledged  to  or  placed 
in  the  hands  of  the  bank  for  collection  by  them  of  the 
moneys  for  which  they  are  drawn.  Then  it  goes  on :  "As 
further  security  for  all  our  obligations  to  the  bank,  we  as- 
sign to  you  all  our  interest" — ^in  a  certain  contract  which  is 
not  explained.  That  comes  within  the  ordinary  rule — a 
rule,  as  I  understand,  without  exception — that  ii  a  holder 
of  a  bill,  having  a  right  to  present  it,  when  it  arrives  at  ma- 
turity, neglects  to  do  so,  and  gives  time  tp  the  acceptor,  the 
Serson  who  ought  to  pay  the  bill,  he  thereby  discharges  the 
rawer.  That  is  a  rule  most  reasonable  and  just  in  itself, 
when  it  is  considered  what  the  consequences  upon  the  drawer 
may  be,  and  how  grievously  his  position  may  be  altered, 
not  only  hy  the  neglect  of  the  holder,  but  by  a  contract  such 
as  this  which  the  defendants,  the  bank,  chose  to  enter  into 
upon  this  occasion.  I  think  that  upon  that  ground  also  the 
plaintiffs  are  entitled  to  that  which  they  ask  by  this  bill. 

Now  cases  were  referred  to  in  answer  to  this  part  of  the 
case  which  I  cannot  help  thinking  have  no  real  bearing  upon 
it — the  cases,  I  mean,  or  collateral  security.  If  a  man  has, 
by  an  independent  and  separate  contract,  agreed  that,  in  a 
particular  event,  namely,  the  non-payment  of  a  sum  of 
money  at  a  particular  time,  he  will  be  answerable  for  that 
payment,  what  has  that  to  do  with  any  formalities  that  may 
have  been  neglected  or  not  properly  enforced  in  the  way  of 
presenting  the  bills,  if  there  were  bills  in  the  case,  or  of  giv- 
ing time  for  the  payment  of  the  money,  if  time  has  been 
given  ?  In  every  one  of  the  cases  mentioned  to  me  by  Mr. 
ISddis^  there  was  a  plain  collateral  security  ;  and  the  judg- 
jnent  of  the  court  went  upon  the  terms,  tenor,  and  effect  of 
the  collateral  security,  and  excluded  from  the  operation  of 
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that  security  all  extraneous  circumstances,  and  all  that  was 
not  referable  to  the  plain  express  contract  between  the  par- 
ties. The  policy  of  insurance  I  take  to  have  been,  not  only 
from  the  words  which  are  used,  but  in  its  very  nature,  simply 
a  security  that  certain  bills  should  be  paid  when  they  .be- 
came due.  They  have  been  paid  after  they  became  due ; 
the  whole  demand  of  the  bank  in  respect  of  those  bills — all 
that  was  contemplated  by  the  letter  of  hypothecation — has 
been  accomplished ;  the  bank  have  had  all  they  contracted 
*to  have,  and  all  that  they  are  entitled  to  have.  To  [216 
say  that  the  proceeds  of  the  policy  of  insurance  are  to  stand 
instead  of  the  goods  is  in  contradiction  of  that  principle  of 
law  which  I  gather  from  Berndtson  v.  Strang  (*),  where  the 
main  purport  of  the  decision  is  to  point  out  clearly  that  the 
goods  themselves,  and  the  policy  effected  in  respect  of  dam- 
age which  might  happen  to  those  goodq,  are  in  their  nature 
distinct,  and  not  to  be  confounded,  and  that  one  is  not  to  be 
taken  for  the  other.  The  same  thin^  is  equally  apparent 
here.  There  is  no  connection,  either  in  the  expressions  of 
the  document  or  in  right  reason  or  fair  justice,  looking  at 
the  matter  as  an  ordinary  mercantile  transaction,  between 
the  policy  of  insurance,  which  was  effected  only  to  secure 
the  payment  of  the  bill  of  exchange,  or  to  provide  the  means 
*  of  paying  the  bill,  and  the  surplus,  which,  if  the  goods  had 
arrived  safely,  and  had  been  sold,  the  bank  might  have 
made  some  claim  to. 

In  my  opinion  the  plaintiffs  succeed  in  their  demand, 
and  they  are  entitled  to  the  £470  which  is  the  balance  of  the 
policy  of  insurance,  and  for  which  alone  this  bill  was  filed. 

Mr.  Kay  aske/i  for  interest  at  the  ordinary  mercantile 
rate  from  the  time  the  money  came  to  the  hands  of  the 
bank. 

After  some  discussion. 

The  Vice-Chanoellob  said  he  would  allow  interest  at  4 
per  cent. ;  and  gave  the  plaintiffs  the  costs  of  the  suit.      ' 

Mr.  Ferrers^  for  the  assignee  of  Jaitha  VuUubjee,  asked 
for  his  costs.  # 

The  Vice-Chancellor  directed  the  plaintiffs  to  pay  his 
costs  and  add  them  to  their  own. 

Solicitors:  Messrs.  MarJcby^  Tarry ^  <fi  Stewart;  Messrs. 
LinJclater^  Hackwood^  Addison^  &  Brown. 

0)  Law  Rep.,  3  Ch.,  588. 
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[Law  Reports,  17  Equity  Cases,  217.] 
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217]  *  Watts  v.  Watts. 

[1871     W.     276.] 

Bequest  of  LeasehMi — Notice  to  treat  hy  Jtailway  Company — Vduaiion — Death  of 
Tettator—Jdempiion— Right  to  Intermediate  RentM—WiUe  Act  (1  Vict,  e,  26),  «.  2S~ 
Statute  of  Frauds. 

W.  W.,  by  will  in  1859.  bequeathed  leaseholds  to  his  sister  A.,  and  the  residue 
of  his  estete  to  his  sister  £.,  and  in  1865  was  served  with  a  notice  on  the  part  of  a 
railway  company  to  treat  for  the  purchase,  under  the  provisions  of  their  acte,  of  the 
leaseholds  for  the  purposes  of  their  railway.  Surveyors  appointed  by  W.  W.  and  the 
company,  but  not  in  writing,  settled  the  value  of  the  leaseholds,  ana  the  former  ver- 
bally agreed  to  accept  the  sum  named.  W.  W.  died  in  February,  1869,  the  matter 
remaining  in  abeyance  till  April,  1870,  when  the  sale  ^as  completed  by  the  executor: 
.  Held,  that  the  notice  to  tfeat,  followed  by  the  valuation  of  the  surveyors,  was,  not- 
withstanding the  Stetute  of  Frauds,  a  valid  contract;  that  there  had  l>een  an  ademp- 
tion of  the  beonest  to  A. ;  but  that  A.  was  entitled  to  the  rente  which  had  accrued, 
between  the  aeath  of  the  testetor  and  the  completion  of  the  purchase  by  the  com- 
pany. 

Mc  parte  Hawkins  Q)  followed.     Haynes  v.  Haynes  (^)  distinguished. 

Motion  for  decree.  William  Watts,  who  died  in  Feb- 
ruary, 1869,  by  his  will,  dated  the  6th  of  September,  1859, 
bequeathed  to  his  sister,  Ann  Watts  (the  plaintiff),  her 
executors,  administrators,  and  assigns,  his  two  leasehold 
houses,  Nos.  6  and  6,  Barossa  Terrace,  Cambridge  Road, 
with  the  appurtenances,  she  indemnifying  his  general  estate 
against  the  lessees'  liabilities  in  respect  thereof ;  and  he 
bequeathed  all  the  residue  of  his  estate  to  his  sister,  Eliza- 
betn  Watts  (the  defendant),  and  appointed  her  his  executrix. 
On  the  9th  of  June,  1865,  the  Great  Eastern  Railway  Com- 
pany served  the  testator  with  a  notice,  dated  the  1st  of  May 
in  that  year,  that  they  required  to  purchase  and  take  the 
said  leasehold  messuages  for  the  purposes  of  the  railways 
and  works  authorized  to  be  made  and  constructed  by  the 
Great  Eastern  Railway  (Metropolitan  Station  and  Railways) 
Act,  1864,  with  which  the  Lands  Clauses  Consolidation  Act, 
218]  1845,  and  the  Railways  Clauses  Consolidation  *Act, 
1845,  were  incorporated.  The  testator  and  the  company  ap- 
pointed surveyors,  but  not  in  writing,  and,  after  some  delay  in 
consequence  of  the  financial  position  of  the  company,  and 
negotiations  between  them,  the  value  was  settled  at  £366,  and 
the  testator  agreed  to  accept  that  sum  in  preference  to  a  • 
debenture  for  £380  for  three  or  five  years,  which  the  com- 
pany offered  him.     As  there  was  no  probability  of  the  pur- 

(»)  13  Sim.,  669  («)  1  Dr.  <k  Sm.,  426. 
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chase  being  shortly  completed,  the  surveyors  arranffed  that 
the  testator  should  receive  the  rents  until  the  completion  of 
the  purchase.  Instructions  to  prepare  an  agreement  *in 
accordance  with  the  terms  mentioned  above  were  sent  by  the 
.  company's  surveyor  to  their  solicitors,  and  the  testator's 
surveyor  made  an  entry  of  those  terms  in  his  diary ;  but  it 
did  not  appear  in  evidence  that  the  testator  signed  any 
affreement.  The  matter  remained  in  abeyance  until  the  15tn 
of  December,  1869,  when  the  solicitor  of  the  company  at  that 
time  sent  to  the  testator's  solicitor  a  draft  agreement  em- 
bodying the  terms  previously  arranged,  and  making  the 
testator  the  vendor ;  and  it  was,  on  the  4th  of  January,  1870, 
after  an  objection  by  him  that  it  was  unnecessary,  and  after 
an  alteration  making  the  defendant  the  vendor,  signed  by 
the  defendant ;  and  on  the  11th  of  April,  1870,  she  assigned 
the  premises  to  the  company  and  received  the  purchase- 
money.  The  defendant,  after  the  testator's  death,  and 
before  the  completion  of  the  j)urchase  in  April,  1870,  re- 
ceived rents  and  profits  amounting  to  the  sum  of  £42  6^.  8d, 
The  plaintiflf  contended  that  the  testator  never  agreed  to  any 
terms  or  conditions  of  sale ;  that  the  premises  remained  un- 
converted at  the  time  of  the  testator's  death;  that  they 
passed  to  her  under  the  bequest  in  the  will ;  and  that,  even 
if  it  should  be  held  that  tnere  was  a  binding  contract  for 
sale  and  a  conversion  previously  to  the  testator's  death, 
still  she  was  entitled  to  the  purchase-money  on  the  ground 
that  the  bequest  passed  whatever  interest,  whether  the 
premises  or  a  lien  for  the  purchase-money,  which  the  tes- 
tator had  therein  or  thereon  at  his  death.  The  prayer  of 
the  bill  was  that  the  trusts  of  the  will  might,  so  far  as  they 
had  not  already  been,  be  performed ;  and  for  declarations 
that  the  plaintiflf  was  entitled  to  the  premises  comprised  in 
the  bequest  to  her,  or  to  the  purchase-money  and  the  rents 
which  accrued  before  the  completion  of  the  sale,  and  to  in- 
terest since  that  time,  and  to  the  costs  of  the  suit. 

*The  defendant  by  her  answer  stated  that  she  en-  [219 
tered  into  no  new  agreement  with  the  company ;  that  there 
was  a  binding  contract  for  sale  and  a  conversion  in  the  tes- 
tator's lifetime;  that  she  merely  carried  into  effect  the 
agreement  which  had  been  entered  into  between  the  testator 
and  the  company ;  and  that  she  received  and  retained  the 

J)urchase-money  and  rents  for  her  own  benefit  as  residuary 
egatee,  on  the  ground  that  the  bequest  to  the  plaintiflf  was 
wholly  adeemed  and  taken  away  from  her  by  the  company 
hating,  previously  to  the  testator's  death,  given  him  notice 
of  their  intention  to  purchase,  and  by  their  concluding  the 
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agreement  to  purchase  the  premises  for  the  purposes  of  theii 
undertaking. 

Mr.  T.  A.  HobertSy  for  the  plaintiff,  submitted  that  there 
was  not  a  complete  and  binding  contract  previously  to  the 
death  of  the  testator.  The  mere  facts  of  serving  the  testatoi 
with  a  notice  to  treat,  and  the  agreeing  upon  a  sum  by  the 
surveyors  of  the  parties  for  the  purchase-money,  such  sur- 
veyors not  having  been  ap])ointed  by  any  writing,  were  not 
sufficient  to  convert  the  property.  In  the  case  of  lie  the  Bat- 
tersea  Park  Acts^  Be  Arnold  {f\  the  owner  of  the  land  stated 
the  price  that  he  was  willing  to  take,  but  died  before  the  accept- 
ance of  the  offer.  The  purchase  was  afterwards  completed 
at  that  price,  but  it  was  held  that  there  had  been  no  conver- 
sion. Haynes  v.  Haynes  (*)  was  a  case  in  which  it  was  held 
that  a  mere  notice  to  treat  did  not  constitute  a  contract  by 
the  owner  for  the  sale  of  his  property,  and  in  RicTiTnoTid  v. 
North  London  Railway  Company  (')  the  master  of  the  rolls 
held  that  the  company  must  proceed  under  their  notice 
within  a  reasonable  time.  But  in  this  case  the  notice  was 
in  1866  and  the  completion  of  the  purchase  in  1870.  Even 
assuming  that  there  was  a  valid  contract  prior  to  the  tes- 
tator's  death,  it  was  put' an  end  to,  and  a  new  contract  was 
entered  into  by  the  defendant,  who  signed  the  agreement  of 
January,  1870.  In  Harding  v.  Metropolitan  Railway  Com- 
pany (*)  the  company  had  been  admitted  into  possession, 
and  the  lord  chancellor,  reversing  the  decree  of  the  master  of 
the  rolls,  held  that  the  company  must  accept  an  assignment 
220]  with  the  *usual  covenants.  Frayne  v.  Taylor  (*) 
was  a  case  where  an  owner  of  land  had  verbally  agreed  to 
sell,  and  afterwards  died  intestate  before  completion.  The 
heir  completed  the  contract,  but  it  was  stated  that  he  might 
have  repudiated  it  and  taken  as  heir. 

[The  V  ice-Chancellor  :  That  case  does  not  appear  to 
me  to  have  much  application  to  the  present.] 

He  had  shown  that  the  plaintiff  was  entitled  to  the  purchase- 
money.  Then  as  to  the  rent  received  after  the  testator's 
death,  that,  he  submitted,  also  belonged  to  the  plaintiff. 

[He  also  referred  to  Ex  parte  Hawkins  (*),  Tovmley  v. 
Bedwell  (').  and  to  the  Wills  Act  (1  Vict.  c.  26),  s.  23.] 

Mr.  Dickinson^  Q.C.,  and  Mr.  Woodroffe^  for  the  defen- 
dant, contended  that  the  notice  to  treat,  followed  by  the 
valuation  by  the  surveyors,  and  the  acceptance  by  the  tes- 

(')  82  Beav.,  591.  (»)  83  L.  J.  (Ch.),  228. 

(»)  1  Dr.  A  Sm.,  426.  (•)  13  Sim.,  569. 

(«)  Law  Rep.,  6  Eq.,  362.  (')  14  Vea.,  691. 
{*)  Ibid.,  7  Ch.,  154. 
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tator  of  the  terms  agreed  upon  by  them,  formed  a  complete 
and  binding  contract,  and  tliat  the  cases  cited  were  in  the  de- 
fendant' s  favor.  They  referred  to  Haynes  v.  Haynes  (*),  and 
to  DarV  s  Vendors  and  Purchasers  ("J  and  cases  there  cited. 

Mr.  Roberts^  m  replv,  contended  tnat  there  had  been  no 
agreement  signed  by  the  testator  as  required  by  the  Stetute 
of  Frauds. 

Mr.  Dickinson^  also  in  reply,  submitted  that  in  such  a 
case  it  was  not  necessary,  the  company  having  power  to  take 
the  property,  and  the  agents  of  the  parties  having  agreed 
ux)on  terms  which  were  accepted  and  acted  upon. 

Sib  Charles  Hall,  V.O.  :  Putting  out  of  view  for  the 
moment  the  Statute  of  Frauds,  the  case  is  this :  The  tes- 
tator made  his  will  some  time  before  any  negotiations  with 
the  railway  company  took  place.  He  gave  this  property  to 
the  plaintiff,  and  some  time  after  was  served  with  a  notice 
to  treat :  [The  vice-chancellor  then  stated  the  facts  set  forth 
above,  and  contined :] 

*Ultimately  the  testator  determined  to  accept  the  sum  [221 
of  £865  for  the  premises.  There  was  a  clear  agreement  come 
to  between  the  parties,  and  part  of  it  was  that  the  testator 
might  continue  in  possession  of  the  rents  until  the  purchase 
should  be  completed.  An  actual  agreement  having,  as  a 
matter  of  fact,  oeen  come  to  that  tne  premises  should  be 
taken  by  the  railway  company  for  £365,  it  has  been  argued 
that  all  that  has  been  done  must  be  held  to  go  for  nothing, 
because  the  Statute  of  Frauds  has  not  been  complied  with. 
The  answer  to  that  is,  it  is  not  necessary,  in  such  a  case, 
that  the  contract  should  be  in  writing.  If  there  be  a  con- 
tract established  in  fact,  which  has  oeen  come  to  in  the 
ordinary  way  by  the  surveyors  agreeing  upon  the  sum  to 
be  paid,  that  is  a  sufficient  contract  for  the  purpose  of  con- 
sidering that  the  premises  have  been  converted  under  the 
provisions  of  the  statute.  That  was  the  decision  in  the  case 
of  Ex  parte  Hawkins  (*),  in  which  the  valuers  signed  the 
agreement  merely ;  and  V  ice-Chancellor  Shad  well  said  that 
although  it  was  not  a  binding  contract  within  the  Statute  of 
Frauds,  yet  he  considered  that  there  was  that  which  was 
tantamount  to  it. 

The  case  of  Haynes  v.  Haynes  ('),  before  Vice-Chancellor 
Kindersley,  is  also  important ;  but  is  distinguishable  from 
the  present.  In  the  judgment  in  that  case  Vice-Chancellor 
Kinaersley,  after  expressing  an  opinion  that  the  notice  to 
treat  served  by  the  company  does  not  constitute  a  contract 
by  the  landowner  for  the  sale  of  his  land,  referred  to  Ex 

0)  1  Dr.  A  Sm„  426-436.  («)  4th  Ed.,  vol  i.  p.  195.  (»)  13  Sim.,  669. 

7  Eng.  Rep.]  99 
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parte  HawTcins^  which,  he  said,  did  not  rest  on  the  notice 
to  treat,  but  on  a  special  contract ;  "for  the  price  had  been 
fixed  by  the  surveyors  of  the  parties,  and  flie  landowner 
had  sent  an  abstract  of  his  title." 

Therefore,  following  the  decision  in  Ex  parte  Hawkins,  I 
hold  that  the  sale  of  the  premises  must  be  considered  as  an 
ademption  of  the  gift  to  the  plaintiff ;  and  consequently  the 
plaintiff  s  case  fails  as  to  the  purchase-money. 

It  was  also  argued  that  the  plaintiflf,  if  not  entitled  to  the 
purchase-money,  is  entitled  to  the  sum  which  was  received 
for  rents  between  the  death  of  the  testator  and  the  date  of 
completion,  because  it  was  an  interest  remaining  in  the  tes- 
tator. The  23d  section  of  the  Wills  Act  (1  Vict.  c.  26)  enacts 
222]  "that  no  *conveyance  or  act  made  or  done  subse- 
quently to  the  execution  of  a  will  of  or  relating  to  any  real 
or  personal  estate  therein  comprised,  except  an  act  by  which 
such  will  shall  be  revoked  as  aforesaid,  shall  prevent  the 
operation  of  the  will  with  respect  to  such  estate  or  interest 
in  such  real  or  personal  estate  as  the  testator  shall  have 
power  to  dispose  of  by  will  at  the  time  of  his  death."  There 
18  no  authority  which  governs  the  present  case.  I  think 
that  these  rents  must  be  considered  as  an  estate  or  interest 
which  the  testator  had  power  to  dispose  of  by  will  at  his 
death,  and  that  the  plaintiff  is  entitled  to  them.  There  will 
be  no  order  as  to  the  costs. 

Solicitors  for  the  plaintiff :  Messrs.  Lewis  &  Levds. 
Solicitor  for  the  defendant :  Mr.  Robert  Yoss. 

See    Matter   of   Washington  Park,   2    affirmed  by  Court  of  Appeals,  March  24, 
K'ew  York   Supreme  Court  Hep.,   637,     1874. 


[Law  Reports,  17  Equity  Cases,  224.] 
V.-C.  H.,  Dec.  4,  6,  8,  1878. 

224]  *Leese  V.  Martin. 

[1871     L.     146.] 

Banker^  Lien — Deposit  of  Boxes  and  Securities  teith  BanJcers — Lunaet^ — Committees — 
JttdgmenL  and  Charging  and  Garnishee  Orders — Injunction. 

Bankers  who,  according  to  the  usual  custom  in  London  between  bankers  and  stock- 
brokers, made,  upon  the  security  of  share  certificates  and  other  property  deposited 
with  them,  advances  to  a  stockbroker  for  specific  purposes,  were  held  not  to  have  a 
general  lien  on  boxes  and  their  contents  deposited  with  them  for  convenience  and 
safe  custody  by  the  same  stockbroker,  he  keeping  the  keys  of  and  having  constant 
access  to  the  boxes,  and  the  bankers — mere  gratuitous  bailees — not  knowing,  till 
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after  he  had  by  inqaifiition  been  found  lunatic,  the  contents  of  them;  but  that  the 
conirnittees  of  the  lunatic  were  entitled  to  have  the  boxes  and  their  contents  deliv- 
ered up  to  them,  notwithstanding  that  the  bankers  had  obtained  a  judgment  in  an 
action  for  the  payment  of  the  balance  due  to  them  on  the  lunatic's  banking  account ; 
and  also  certain  charging  and  garnishee  ordera 

MoTioK  for  decree.  The  bill  in  this  case  wad  filed  on  the 
18th  of  October,  1871,  (amended  in  March,  1872),  by;  Wil- 
liam Leese,  a  person  of  unsound  mind  (so  found  by  inqui- 
sition), by  Richard  Leese,  one  of  the  committees  and  also  by 
the  two  committees  of  the  estate,  and  the  object  of  it  was  to 
have  delivered  up  to  the  committees  by  the  defendants, 
bankers  in  the  city  of  London,  a  large  box,  and  two 
*cash  boxes  and  their  contents.  William  Leese  car-  [225 
ried  on  business  in  the  city  of  London  as  a  stock  and  share 
broker.  For  some  years  prior  to  and  at  the  time  of  being 
found  lunatic,  on  the  8th  of  Octcber,  1870,  he  employed  the 
defendants  as  his  bankers,  and  thev  from  time  to  time  made 
him  advances  upon  the  security  of  divers  deeds  and  docu- 
ments deposited  with  them  ;  and  they  allowed  him  while  he 
had  an  account  with  them  to  keep  at  their  banking  house 
several  boxes,  in  which  he  from  time  to  time,  for  more  safe 
and  convenient  keeping,  deposited  various  deeds  and  doc- 
uments, as  well  such  as  were  entrusted  to  him  by  customers 
for  purposes  connected  with  his  business,  as  others  which 
were  his  own  property.  The  defendants  never  held  the 
keys  of  any  of  the  boxes,  nor  were  they  informed  nor  did 
they  know  what  they  contained,  but  the  contents  of  all  the 
boxes  were  from  time  to  time,  without  let  or  hindrance  on  the 

Eart  of  the  defendants,  removed  and  dealt  with  by  William 
leese,  who  had  constant  access  thereto  as  he  pleased. 
There  were  also  allegations  that  the  contents  of  the  boxes 
were  neither  deposited  with  nor  came  to  the  hands  of  -the 
defendants  in  the  course  of  their  business  as  bankers  ;  that 
the  boxes  were  in  their  possession  for  safe  custody  only,  and 
not  as  security  for  the  payment  of  any  advances  made  by 
them ;  and  not  for  any  purpose  which  would  entitle  them, 
ilnder  any  circumstances,  to  claim  a  lien  thereupon,  and 
that  they  were  bound  to  deliver  up  the  boxes  and  the  con- 
tents thereof  to  the  plaintiflf  William  Leese  upon  demand, 
whatever  might  be  the  state  of  his  banking  account  with 
them. 

There  was  set  forth  in  the  pleadings  a  correspondence  be- 
tween the  solicitors  of  the  parties  in  refernce  to  the  securities 
and  documents  which  belonged  to  third  parties,  some  of 
whom  gave  notice  to  the  defendants  of  their  rights,  but 
afterwards  withdrew  it;  also  in  reference  to  those  which 
belonged  to  William  Leese  beneficially,  and  also  to  a  deed 
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of  transfer  of  a  sum  of  stock  in  a  railway  company,  which 
purported  to  have  been  signed  by  a  Mrs.  Parrar,  and  cer- 
tain share  certificates  certifying  that  she  was  a  registered 
holder  of  two  sums  of  stock  in  the  same  railway  company : 
but  it  is  not  necessary  to  state  more  than  that  the  defen- 
dants, in  December,  1870,  when  they  were  proceeding  to  sell 
such  stock,  were  informed  that  Mrs.  Farrar  asserted  that 
226]  the  signature  to  the  deed  of  *transfer  was  a  forgery ; 
that  she  had  never  authorized  William  Leese  to  sell  or 
pledge  such  stock ;  that  he  had  no  right  to  or  interest  in  it ; 
and  that  the  same  was  her  property.  Mrs.  Farrar  subse- 
quently filed  a  bill,  in  Februarjr,  1871,  against  the  defen- 
dants and  the  plaintiffs  in  this  suit,  praying  for  declarations 
in  her  favor  in  reference  to  such  stock  and  certificates. 
That  suit  was,  it  was  alleged,  still  pending.  The  corre- 
spondence between  the  solicitors  and  the  object  of  that  suit 
are  sufficiently  referred  to  in  the  judgment.  The  three 
boxes,  the  subject  of  this  suit,  were  by  the  direction  of  the 
defendants,  in  defiance  of  the  objections  and  protests  of  the 
plaintiffs'  solicitor,  forced  open  on  the  16th  of  May,  1871, 
on  their  premises,  and  the  securities  and  documents  which 
belonged  to  third  parties  were,  with  one  exception,  after  ob- 
jections made  by  tne  defendants  to  hand  them  over  to  the 
committees — the  defendants  alleging  that  they  had  had 
notice  not  to  part  with  them — ultimately  handed  over  to 
the  parties  to  whom  they  belonged  ;  but  the  defendants, 
who  claimed  a  lien  for  a  balance  due  to  them  on  William 
Leese' s  account,  refufeed  to  deliver  to  the  plaintiffs  the  secu- 
rities and  documents  wMch  belonged  to  him.  After  the 
filing  of  the  original  bill,  such  securities  and  documents  were, 
pursuant  to  an  order  in  the  cause,  deposited  at  the  Law  In- 
stitution. The  plaintiffs  alleged  that  they  would  suffer 
great  damage  unless  the  contents  of  the  boxes  and  all  other 
the  property  the  subject  of  the  suit  should  be  given  up  to 
them  in  specie.  The  defendants  made  use  of  tne  informa- 
tion which  they  had  acquired  by  an  affidavit  which  had  been 
filed  in  the  cause,  and  oy  opening  the  boxes  to  obtain  va- 
rious charging  and  garnishee  orders  against  the  shares,  debts, 
and  other  property,  the  securities  or  documents  of  title  for 
or  relating  to  which  were  contained  in  the  boxes.  The  plain- 
tiffs alleged  that,  but  for  the  illegal  detention  by  the  defen- 
dants of  the  said  property,  such  charging  and  garnishee 
orders  would  not  have  oeen  obtained ;  and  they  submitted 
that  under  the  circumstances  the  defendants  ought  not  to  be 
allowed  to  derive  any  advantage  from  their  wrongful  acts ; 
and  that  compensation  by  way  of  damages  ought  to  be 
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awarded  to  the  j)laintiflfs  for  the  loss  which  they  had  sus- 
tained. The  suit  was  instituted  with  the  sanction  and  ap- 
proval of  Lord  Justice  James,  duly  obtained  in  that  behsQf 
m  the  Matter  of  the  Lunacy  of  WUliam  Leese,  and  the 
*plaintiflfs  prayed  for  a  declaration  that  the  defendants  [227 
were  not  entitled  to  any  charge  or  lien  upon  the  boxes,  or  any 
of  the  securities  or  documente  which  were  contained  therein, 
or  upon  any  other  documents  held  by  theih  for  safe  custody, 
and  that  the  same  might  be  ordered  to  be  delivered  up  to  tne 
plaintiffs  ;  for  an  injunction  to  prevent  the  defendants  from 
converting  the  said  securities  and  documents  ;  for  a  receiver ; 
for  compensation  for  the  loss  sustained  in  consequence  of 
the  unlawful  acts  of  the  defendants ;  and  for  costs. 

The  defendants  by  their  answer  stated  that,  being  unable 
to  obtain  from  the  plaintiiBPs,  the*  committees  of  the  estate, 
payment  of  the  balance  due  to  them  from  William  Leese, 
they  brought,  in  September,  1871,  an  action  to  recover  the 
same;  that  on  the  6th  of  December,  1871,  they  obtained 
judgment  against  William  Leese  for  the  sum  of  £1,359  11^. 
7d,  debt,  and  £6  1^.  2d.  costs,  and  that  by  virtue  of  such 
judgment,  and  under  the  provisions  of  1  &  2  Vict.  c.  110, 
and  3  &  4  Vict.  c.  82,  they  obtained  various  charging  and 
garnishee  orders. 

They  denied  that  they  agreed  to  deliver  up  to  William  Leese 
the  boxes  or  the  contents  thereof  upon  demand,  without  re- 
gard to  the  state  of  his  banking  account  with  them,  and  that 
the  contents  were  not  deposited  with  them  in  the  course  of 
their  business  as  bankers.  They  admitted  that  William 
Leese  was  allowed  from  time  to  time,  without  any  hindrance 
on  their  part,  to  have  access  to  and  open  the  boxes,  and  to 
add  or  taflte  from  the  contents  thereof  as  he  pleased ;  but 
they  stated  that  at  all  such  times  William  Leese  was  either 
not  indebted  to  them,  or  only  in  an  amount  supposed  by 
them  to  be  more  than  covered  by  the  securities  deposited 
by  him  expressly  by  way  of  security.  They  also  admitted 
that  the  keys  were  kept  by  William  Leese  before,  and  by 
the  committees  after,  he  became  lunatic ;  that  they  did  not 
know  of  the  contents  until  the  15th  of  May,  1871,  when  the 
boxes  were  opened  on  their  premises;  and  they  claimed, 
independently  of  their  rights  under  the  judgment,  and 
charging  and  garnishee  orders,  a  general  lien  lor  the  full 
amount  due  to  them  upon  all  such  of  the  securities  or  other 
contents  of  the  boxes  at  the  date  of  the  inquisition,  and  since 
deposited  at  the  Law  Institution,  as  belonged  to  William 
Leese  beneficially. 
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The  evidence  in  the  case  is  fully  referred  to  in  the 
judgment. 

228]  *Mr.  Dickinson^  Q.C.,  and  Mr.  Ingle  Joyce^  for  the 
plaintiffs :  The  bankers  have,  notwithstanding  the  judgment 
and  the  charging  and  garnishee  orders  which  they  have  ob- 
tained, no  justification  either  in  law  or  in  fact  for  the  deten- 
tion of  these  boxes  and  their  contents.  The  question  here  is 
one  of  law.  If  it  be  one  of  fact  there  is  no  evidence  of  any 
custom,  though  a  custom  has  been  alleged  by  the  defen- 
dants, who  took  the  boxes  and  their  contents  for  safe  cus- 
tody only  in  their  strong  room  because  Mr.  Leese  was  their 
customer.  The  boxes  were  not  deposited  as  security,  for 
the  defendants  state  that  they  did  not  know  what  the  con- 
tents were,  and  they  admit  that  the  kevs  remained  in  the 
hands  of  the  depositor,  and,  therefore,  they  had  no  right  to 
a  lien.  The  law  merchant  applicable  to  bankers  is  clear, 
but  it  has  nothing  to  do  with  this  case,  which  is  one  of 
wrongful  detention ;  for  if  there  was  not  an  express  contract, 
there  was  an  implied  one  to  deliver  the  boxes  and  contents 
up  to  Leese.  and  that  being  so,  the  plaintiffs  ask  for  the  de- 
livery up  or  the  whole  of  the  documents  to  them  ;  that  the 
defendants  may  be  ordered  to  pay  the  costs  of  the  suit ; 
and  for  an  inquiry  as  to  what  damages  they  have  sustained 
in  consequence  oi  such  wrongful  detention. 

[The  ViCE-CnANCELLOR :  The  allegations  in  reference  to 
loss  sustained  are  too  general.] 

Though  there  is  no  evidence  of  any  actual  loss,  still  there 
is  evidence  that  certain  persons  have  threatened  actions  to 
compel  the  delivery  up  of  securities  belonging  to  them  ;  and 
further,  the  debts  which  are  due  to  the  estate  could  not  be 
received  in  consequence  of  such  detention,  and  therefore 
there  ought  to  be  some  inquiry  as  to  whether  any  damages 
have  been  sustained. 

[They  referred  to  Davis  v.  Boiosher  (*) ;  Jones  v.  Pepper- 
corne  (') ;  Imnan  v.  Glare  {*) ;  Jeffreys  v.  Agra  and  master- 
man*s  Banlc{*);  Brando/)  v.  BarnetH^)\  Bock  v.  Oorris- 
sen  (") ;  Wylde  v.  Radford  T) ;  Biddle  v.  Bond  (") ;  Doe  v. 
229]  Oliver  {');  Giblin  v.*  Mullen  {'')\  In  re  United  Service 
Company^  Johnston^  s  Claim  Q') ;  and  Bellamy  v.  Marjori- 
ftaTiAr^n.] 

(>)  6  T.  R.,  48S.  0)  9  Jur.  (N.  S.),  1169. 

(*)  Joh.,  430.  (8)  6  B.  A  S..  225. 

(«)  Ibid.,  769.  (»)  2  Sm.  L.  C,  6th  Ed..  768,  769. 

(^)  Law  Rep.,  2  Eq.,  674.  (">)  Law  Rep.,  2  P.  C,  317. 

(»)  12  CI.  A  F.,  787.  (")  Ibid.,  6  Ch.,  212,  217. 

(«)  2  D.  F.  «fe  J.,  434.  ('«)  7  Ex.,  889. 
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Mr.  Grreenej  Q.C.,  and  Mr.  Stevens y  for  the  defendants: 
The  detention  of  the  boxes  and  seciirities  was  quite  proper. 
So  far  as  such  securities  were  not  the  property  of  William 
Leese  beneficially,  and  in  respect  of  wnicn  he  was  a  mere 
gratuitous  bailee,  having  only  a  special  or  qualified  pro- 
erty  personal  to  himself,  and  for  a  particular  purpose  which 
e  could  not  carry  out  after  he  became  lunatic,  the  com- 
mittees had  no  right  to  have  them  delivered  up  to  them. 
They  had  no  interest  in  the  propertj'-  which  belonged  to 
Leese' s  customers,  who  might  nave  brought  actions  against 
the  defendants  for  the  recovery  of  their  property.  Buxton 
V.  Baughan  (*),  and  Cooper^,  Willomatt (^\  Fen  v.  BittleS' 
to7i  ('),  and  Addison  on  Contracts  (*),  show  that  if  the  defen- 
dants had  handed  the  property  over  to  the  committees,  and 
they  had  improperlv  dealt  with,  it,  the  customers  might,  in 
respect  of  any  loss,  nave  maintained  actions  against  tne  de- 
fendants, but  not  against  the  committees.  The  defendants 
always  considered  that  all  the  securities  which  they  re- 
ceived from  William  Leese  would  be  liable  for  any  Just  and 
lawful  debt  which  might  be  due  to  them  from  him,  and  if 
the  law  should  be  held  to  be  gtherwise,  great  injustice  would 
be  done.  The  decisions  in  Davis  v.  Bowsher  (*),  and  the 
other  cases  which  have  been  referred  to,  are  clearly  in  the 
defendants'  favor.  The  defendants  also  rely  upon  the  doc- 
trines at  law  applicable  to  general  lien,  which  tnev  have  as- 
serted in  the  proper  way :  Jones  v.  Peppercorne  (*).  If  the 
defendants  did  wrongfully  detain  the  boxes,  the  plaintiflfs 
should  have  taken  proceedings  at  law  in  detinue  or  trover  to 
test  their  right ;  but  they  did  not  adopt  that  course,  and  for 
a  good  reason,  that  the  defendants  became  liable  to  actions 
by  the  true  owners.  But  the  really  important  question  in 
this  case  is,  whether  the  defendants  had  or  had  not  a  gene- 
ral lien  originally,  or  at  the  time  when  the  bill  *was  [230 ' 
iiled.  Even  if  they  had  not  at  either  period  such  a  lien,  it  is 
ciuite  certain  that  they  were  entitled  to  it  by  virtue  of  their 
judgment,  and  the  charging  and  garnishee  orders.  The  bill 
was  filed  to  prevent  those  orders  from  being  enforced.  The 
case  principally  relied  upon  by  the  plaintiffs  is  that  of 
Brandao  v.  Barnett  (') ;  but  the  House  of  Lords  in  that  case 
left  the  law  just  as  it  was  before.  That  law  is  clear  enough, 
and  there  is  no  doubt  that  bankers  have  a  general  lien  upon 
all  securities;  indeed,  upon  all  property,  no  matter  what 

(»)  6  Car.  A  P.,  674.  (»)  6  T.  R.,  488. 

(«)  1  C.  B.,  672.  (•)  Joh..  480. 

(»)  7  Ex.,  152,  159.  O  12  CI.  A  F.,  787. 
(*)  4th  Ed.,  p.  526,  etieq. 
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kind,  deposited  with  them  in  the  ordinary  course  of  busi- 
ness, except  there  be  an  agreement,  express  or  implied,  to 
the  contrary.  Here  express  contract  there  was  none.  It  is 
said  there  was  an  implied  contract ;  but  was  there  one,  and 
if  so,  was  it  inconsistent  with  general  lien  ?  The  case  of  Bran- 
ddo  V.  Barnett  did  not'  so  decide.  It  was  said  that  these 
boxes  and  contents  were  not  deposited  with  the  defendants 
in  the  ordinary  course  of  business ;  but  it  is  as  much  the 
ordinary  course  of  bankers  to  receive  and  take  care  of  boxes 
and  contents  placed  in  their  strong  rooms  for  safe  custody, 
as  anything  else  done  by  them,  and  that  is  shown  by  the 
decision  in  Oiblin  v.  McMullen  (*).  Though  safe  custody 
only  may  have  been  the  purpose  of  William  Leese,  there 
was  no  contract  to  that  effect.  The  defendants  do  not  claim 
a  greater  right  than  to  hold  the  property  until  the  balance 
due  to  them  be  paid.  Can  it  be  seriously  contended  that  the 
defendants  are  to  have  no  benefit  either  from  the  iudgment 
or  the  charging  and  garnishee  orders  obtained  by  them  i 
There  can  be  no  pretence  for  saying  that  the  defendants 
oucht  not  to  have  tne  benefit  of  the  judgment,  and  as  to  the 
orders,  the  defendants  must  be  put  m  tne  same  position  as 
if  the  property  had  remained  in  their  banking  house.  As 
to  the  costs  of  the  suit,  the  defendants,  whether  they  were 
right  or  wrong  in  having  the  boxes  opened  on  their  prem- 
ises, ought  not  to  be  made  to  pay  any,  as  the  conduct  of  thn 
committees  in  objecting  to  the  Doxes  being  opened  was,  as 
the  correspondence  between  the  solicitors  Siows,  both  vexa- 
tious and  unreasonable ;  but  looking  at  all  the  circum- 
stances of  the  case,  the  bill  ought,  it  is  submitted,  to  be 
dismissed  with  costs. 

The  ViCE-CnANCELLOR  intimated  that  the  question  of 
2 SI]  damages  *was  the  only  one  on  which  he  wished  to 
*  hear  any  further  argument  on  the  part  of  the  plaintiffs,  and 
that  he  did  not  feel  inclined  to  direct  any  inquiry  in  refer- 
ence thereto,  and  therefore  the  reply  was  waived. 

Sir  Charles  Hall,  V.C,  after  stating  the  object  of  the 
suit ;  that  the  defences  to  it  were  substantially  three — ^first, 
that  the  defendants  could  not  safely  part  with  the  boxes,  or 
at  all  events  such  of  the  contents  thereof  as  belonged  to 
third  parties,  because  they  had  had  notice  from  such  par- 
ties, or  were  aware  of  their  interests ;  secondly,  that  the  de- 
fendants had  a  lien  on  such  of  the  contents  of  the  boxes  as 
belonged  to  William  Leese  beneficially,  such  boxes  and 
their  contents  having  come,  as  they  alleged,  into  their  pos- 
session in  the  ordinary  course  of  their  business  as  bankers  ; 

0)  Law  Rep.,  2  P.  C,  817. 
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and,  thirdly,  that  the  defendants  having  obtained  certain 
charging  and  garnishee  orders  prevented  the  plaintiffs  hav- 
ing relief ;  and  that  the  facts  of  the  case  were  not  in  dis- 
pute, continued : 

The  nature  of  the  dealings  and  transactions  between  the 
defendants  and  William  Leese  is  explained  by  the  evidence 
of  Mr.  Lightbody,who  was  for  more  than  eight  years  a  clerk 
in  the  employment  of  William  Leese.  He,  in  the. second 
paragraph  of  his  affidavit,  states  that  the  defendants  were 
the  bankers  of  William  Leese,  and  that  they,  according  to 
the  usual  custom  /  between  bankers  and  stockbrokers,  were 
in  the  habit  of  making  advances  to  him  upon  the  security  of 
share  certificates  and  similar  property  deposited  with  them 
for  that  specific  purpose ;  that  these  were  from  account  day 
to  account  day,  and  that  it  was  understood  that  if  they  were 
not  repaid  the  defendants  were  to  be  at  liberty  to  dispose  of 
the  securities  so  lodged  with  them  as  security,  and  to  repay 
themselves  out  of  the  proceeds ;  and  in  the  third  paragrapn 
of  the  same  affidavit  ne  states  that  the  defendants  allowed 
William  Leese,  while  he  had  an  account  with  them,  to  keep 
at  their  banking  house  several  boxes,  in  which  he,  from 
time  to  time,  for  more  safe  and  convenient  keeping,  de- 
posited various  deeds  and  other  documents,  as  well  fiuch  as 
were  entrusted  to  him  by  customers  for  purposes  connected 
with  his  business,  as  others  which  were  his  own  property  ; 
that  the  defendants  did  not  keep  the  keyes  of  these  boies  or 
any  of  them,  nor  were  they  *iniormed  what  the  same  [232 
contained,  but  that  the  contents  of  the  boxes  were  from  time 
to  time,  without  let  or  hindrance  on  the  part  of  the  defen- 
dants, and  in  fact  without  any  reference  to  them,  removed 
and  dealt  with  by  William  Leese,  who  kept  the  keys  and 
Md  constant  access  to  the  boxes  as  he  pleased  ;  that  in  fact 
these  boxes  were  kept  at  the  banking  house  of  the  defen- 
dants merely  for  the  convenience  of  William  Leese,  and  that 
the  same  were  in  the  possession  of  the  defendants  for  safe 
custody  only,  not  as  security  for  the  repayment  of,  or  with 
any  reference  whatsover,  so  lar  as  he  was  aware,  to  any  ad- 
vances made  by  the  defendants ;  that  for  such  advances 
specific  securities  were  lodged  ;  that  no  advances  were  made 
by  the  defendants  upon  the  securities  or  property  con- 
tained in  the  said  boxes  ;  that  the  defendants  never,  m  any 
manner,  claimed  any  control  over  them  ;  that  the  boxes  were 
opened  almost  eveiy  day,  and  the  contents  inspected,  added 
to,  or  taken  away,  without  any  reference  to  the  defendants  ; 
and  that  he  knew,  from  having  personally,  on  many  occa- 
sions, himself  opened  the  said  boxes  and  placed  secu- 
7  Eng.  Rep.]  100 
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rities  in  them,  or  taken  securities  out  of  them,  as  the  case 
might  be. 

William  Leese,  having  been  found  a  lunatic,  the  plain- 
tiffs, the  committees,  applied  to  the  defendants  for  the  de- 
livery up  to  them  of  tne  boxes.  In  the  first  instance  the 
plaintiffs,  through  their  solicitor,  represented  that  the  con- 
tents belonged  to  customers  of  William  Leese  ;  but  that  was 
not  altogether  accurate,  for  though  two  boxes  did  belong  to 
customers,  and  as  to  which  there  is  no  question,  they  hav- 
ing been  delivered  up  before  the  bill  was  filed,  the  others 
contained  documents  which  belonged  in  part  to  William 
Leese  and  in  part  to  his  customers,  amongst  whom  were 
Messrs.  Barnetts  &  Co.  That  inaccuracy  of  statement  I  con- 
sider unimportant.  The  defendants,  by  their,  solicitors,  in- 
sisted that  the  documents  belonging  to  tne  customers  of  Wil- 
liam Leese  should  be  delivered  to  such  customers,  including 
Messrs.  Barnetts  &  Co. ,  while,  on  the  other  hand,  the  plain- 
tiffs, the  committees,  by  their  solicitor,  insisted  that  they 
ought  to  be  delivered  to  them.  Messrs.  Barnetts  &  Co.  gave 
notice  to  the  defendants  of  their  claim,  but  on  the  13tn  of 
April,  1871,  they,  by  letter  to  the  defendants,  withdrew 
their  notice.  In  reference  to  such  letter  the  defendants,  in 
their  answer,  after  admitting  the  withdrawal  of  the  notice 
233]  by  *Messrs.  Barnetts  &  Co.,  state  that  it  was  "only 
upon  the  assumption  that  the  securities  so  claimed  by  them 
should  be  lianded  over  to  them  by  the  committees  of  tiie 
estate  of  William  Leese,  which  could  only  be  done  by  open- 
ing the  said  boxes  and  taking  therefrom  the  securities  as 
claimed  hyr  Messrs.  Barnetts  &  Co."  But  it  appears  to  me 
that  the  withdrawal  of  the  notice  was  without  any  qualifica- 
tion whatever.  It  was  contem^ated,  no  doubt,  that  the 
documents  claimed  by  Messrs.  barnetts  &  Co.  would  be 
delivered  up  to  them,  they  being  quite  ready  to  rest  upon 
the  authority  obtained  from  the  Master  in  Lunacy.  Another 
person  made  a  claim,  but  that  was  withdrawn  in  September, 
1871,  and  the  defendants  were  informed  thereof  before  the 
bill  was  filed.  It  is  clear  that  the  claims  which  had  been 
maide  by  notices  given  to  the  defendants  were  all  disposed  of 
previously  to  the  filing  of  the  bill  in  October,  1871,  and  that 
there  was  no  impediment  to  the  delivery  up  to  thejplaintiffs, 
the  committees,  of  the  three  boxes,  bv  reason  ofany  such 
claims,  yet  the  defendants,  in  the  37th  paragraph  of  their 
answer,  after  stating  that  they  had  not  received  any  notices, 
except  those  referred  to,  from  any  persons  claiming  the 
securities,  or  property  or  other  the  contents  of  the  boxes, 
the  subject  of  the  suit,  submit  that,  under  the  circumstances, 
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they  could  not  with  safety  or  properly  hand  over  to  the  com- 
mittees of  the  estate  the  contents  of  the  boxes,  they  having, 
by  opening  the  boxes,  discovered  that,  contrary  to  what  h^ 
been  represented  to  them,  such  contents  comprised  securities 
belonging  to  William  Leese,  and  property  belonging  to 
other  persons,  in  which,  so  far  as  they  knew,  William  Lieese 
had  no  interest.  The  notices  of  the  interest  of  those  other 
persons  did  not,  however,  at  any  time  create  any  such  im- 
pediment ;  and  it  is  to  be  observed  that  the  defendants,  in  a 
garagraph  of  their  answer,  already  referred  to,  admit  that 
[essrs.  Harnett s  &  Co.'s  documents  were  to  be  delivered  to 
them  by  the  plaintiffs — ^the  committees.  The  law  in  refer- 
ence to  such  a  case  is  laid  down  in  Biddle  v.  Bcmd  (*).  Ac- 
cording to  that  decision,  one  who  has  received  property 
from  another  as  his  bailee,  agent,  or  servant,  must  restore  or 
account  for  that  property  to  nim  from  whom  he  received  it, 
and  it  is  not  enough  that  the  bailee  has  become  aware  of  the 
title  of  a  third  person,  or  that  an  *adverse  claim  is  [234 
made  upon  him,  so  that  he  may  be  entitled  to  an  inter- 
pleader. The  estoppel,  however,  ceases  when  there  is  an  evic- 
tion by  title  paramount.  I  do  not  think  there  is  any  ground 
for  contending  that,  as  regards  the  documents  belonging  to 
the  customers  of  William  Leese,  the  delivery  of  the  boxes  to 
the  committees  would  not  have  been  as  effectual  a  discharge 
to  the  defendants  as  a  delivery  to  William  Leese  had  he  not 
become  of  unsound  mind.  It  has  been  contended  that  the 
defendants,  if  they  could  have  safely  delivered  the  boxes  to 
William  Leese,  the  lunatic  could  not  safely  deliver  them  to 
his  committees  ;  but  I  consider  that  the  committees'  duty 
was  to  obtain  possession  of  the  boxes  which  the  lunatic  had 
deposited,  and  the  customers  of  the  lunatic  must,  I  think, 
be  taken  to  have  authorized  the  placing  of  their  securities  in 
the  boxes  of  the  lunatic,  which  boxes,  when  deposited  with 
the  bankers,  would  be  considered  to  be,  and  would  be,  dealt 
with  as  the  lunatic's  own  boxes  and  property,  and,  as  a 
consequence,  would  have  to  be  handed  over  to  the  committees 
should  William  Leese  become  lunatic.  Mr.  G^e^ne  referred 
to  some  cases  to  show  that  if  a  bailee  parts  with  the  pro- 
perty in  his  possession,  the  principal  may  bring  an  action  of 
trover  against  the  person  to  whom  such  property  has  been  so 
delivered  ;  but  these  authorities  are  not  at  all  opposed  to 
the  rule  of  law  as  laid  down  in  the  case  to  which  1  nave  re- 
ferred. The  first  defence  of  the  defendants,  therefore,  alto- 
f  ether  fails ;  but  before  leaving  this  part  of  the  case  I  ought, 
think,  not  to  pass  over  what  took  place  upon  the  16th  of 

0)  6  B.  A  S.,  225. 
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Msnr,  1871,  in  reference  to  the  opening  of  the  boxes  by  the 
defendants.  The  plaintiffs'  solicitor  wrote  objecting  to  the 
right  of  the  defendants  to  open  the  boxes,  and  I  think  that 
tlie  course  adopted  by  the  defendants  in  opening  the  boxes 
was  nnjustifiaole.  The  plaintiffs  had  a  nght  to  object  to 
the  opening  of  the  boxes,  and  to  require  them  to  be  de- 
livered up  to  them,  unless  indeed  the  defendants  had  the 
lien  claimed  by  them ;  and  I  now  proceed  to  consider  the 
argument  on  the  part  of  the  defendants,  that  they  had  a 

general  lien  on  sucn  of  the  contents  of  the  boxes  as  belonged 
eneficially  to  William  Leese. . 

The  evidence  of  Mr.  J.  B.  Martin  and  Mr,  Lightbody,  to 
which  I  have  alreadv  referred,  that  the  boxes  in  question 
were  only  deposited  for  safe  custody,  is  clear ;  and  that  the 
235]  bankers,  there  being  *no  special  duty  undertaken  by 
them  or  contract  entered  into  with  them  in  reference  thereto, 
or  their  contents,  were  merely  gratuitous  bailees,  seems  to  me 
to  be  also  clear,  according  to  the  decision  in  GibUn  v.  McMvl- 
ten  (*),  there  not  being  here,  as  in  In  re  United  Service  Com- 
pany^ Johnston^  s  Claim  ('),  any  arrangement  for  the  bankers 
receiving  dividends  or  income  payable  on  any  of  the  securi- 
ties contained  in  the  boxes.  The  bankers  bemg  merely  gra- 
tuitous bailees,  and  William  Leese  being  allowed  to  open 
the  boxes  from  time  to  time,  and  to  come  and  take  them  away, 
how  can  the  defendants  maintain  their  alleged  lien  t  They 
had  nothijig  to  do  with  the  contents  of  the  boxes  in  the  way 
of  receiving  eitjier  principal  or  income.  They  were  wholly 
ignorant  as  to  what  the  boxes  contained.  The  lien,  if  any, 
could  not  extend  to  such  of  the  documents  as  belonged  to 
William  Leese' s  customers.  The  defendants  never  have 
asserted  such  a  lien  in  any  other  case,  and  they  are  not  able 
to  mention  any  case  in  which  such  a  lien  has  been  asserted 
by  any  other  person.  Mr.  Lightbody' s  evidence  negatives 
the  assertion  of  any  such  lien  in  any  other  case.  The  de- 
fendants, relying  as  they  do  on  the  general  law  that  a 
bailee  has  a  lien  on  the  securities  of  his  customer  coming 
into  his  possession  in  the  course  of  his  business  as  banker, 
say  that  the  boxes  did  come  into  their  possession  as  bankers, 
in  the  course  of  their  business  as  bankers,  because  they  and 
other — not  all  other — ^bankers  in  London  do  allow  their  cus- 
tomers to  deposit  boxes  in  their  strong  rooms.  But  this 
statement  falls  short  of  alleging  a  general  custom  applicable 
to  all  bankers,  or  even  to  aU  bankers  in  London,  and  I  there- 
fore apprehend  that  the  defendants  must  now  allege,  and 
clearly  prove,  a  special  custom.     That,  however,  they  have 

(>)  Law  Rep.,  2  P.  C,  817.  (*)  Ibid,  6  Ch.,  212. 
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not  done :  and  for  this  I  refer  to  Bellamy  v.  Marjorihanks  ('). 
The  answer  does  not  state  any  facts  from  which  the  existence 
of  a  lien  can  be  implied.  Many  authorities  have  been  refer- 
red to  in  the  coarse  of  the  arguments,  but  I  think  it  unne- 
cessary to  examine  them  all  in  detail.  The  general  rule  as 
to  a  banker's  lien  is  clear,  and  forms  part  oi  the  law  mer- 
chant, of  which  the  court  takes  judicial  notice.  The  previ- 
ous authorities  were,  as  observed  by  Vice-Chancellor  Wood 
in  Jones  v.  PeppercorTie  (■),  *all  examined  in  the  case  [236 
of  Brandao  v.  Harnett  (*).  That  case  was  a  much  stronger 
one  in  favor  of  the  bankers  than  the  present,  because  there 
the  exchequer  bills  were  taken  out  of  the  box  and  were  in 
the  bankers'  hands,  and  they  received  the  interest  on  them 
and  exchanged  them.  It  was  admitted  in  the  argument  in 
that  case — and  such  admission  was  approved  in  the  judg- 
ment— that  the  original  bills  in  the  box  were  not  subject  to  a 
lien,  and  the  case  of  the  respondents  was  rested  on  the  dis- 
tinction that  the  exchequer  bills  had  been  taken  out  of  the 
box  and  placed  in  the  bankers'  hands.  That  case  is  undis- 
tinguishaole  from  the  present  in  any  particular  favorable  to 
the  defendants,  and  it  governs  this  case.  I  therefore  hold 
that  the  defendants'  defence,  founded  on  the  lien  claimed  by 
them,  fails.  There  were  some  subsequent  authorities  cited 
which  do  not,  I  think,  in  anj^  way  tend  to  show  that  the  pres- 
ent case  is  not  governed  by  the  principle  laid  down  in  the  case 
of  Brando/)  v.  BarTiett^  which,  being  a  decision  of  the  House 
of  Lords,  I  must  follow.  Independently  of  authority,  I 
should  have  come  to  the  same  conclusion.  It  was  contended 
that  this  case  is  not  distinguishable  from  that  of  securities  in 
a  sealed-up  parcel,  and  as  to  that  I  say  I  do  not  think  it  is, 
and  that  were  a  sealed-up  parcel  deposited  in  these  boxes  in 
the  present  case,  such  parcel  would  not  be  subject  to  the 
bankers'  general  lien.  It  was  endeavored  to  aid  the  defen- 
dants' contention  by  a  reference  to  the  fact  of  the  defendants 
having  had  placed  in  their  hands  as  a  securitv,  by  William 
Leese,  an  alleged  transfer  of  railway  stock  belonging  to  a 
Mrs.  Farrar,  the  signature  to  which  transfer  is  alleged  to 
have  been  a  forgery ;  but  this  contention  is  entitled  to  no 
weight  whatever.  Assuming  the  signature  to  the  transfer 
was  a  forgery,  that  did  not  entitle  the  defendants  to  assert  a 
lien  on  something  else  upon  which  they  had  not  a  lien  by 
contract  or  by  custom. 

The  remaining  defence  of  the  defendants  is  that  of  having 
obtained  charging  and  garnishee  orders.  Now  as  to  these 
the  defendants,  in  a  schedule  to  their  answer,  set  forth  a  list 

(')  7  Ex.,  889.  (•)  Joh.,  480.  (»)  12  CL  A  F.,  787. 
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of  them,  and  they  submit  that  they  ought  not  to  be  required 
to  set  forth  further  than  they  have  done  when  they  acquired 
the  re(juisite  knowledge  for  obtaining  such  orders.  I  think 
237]  it  clear  that  the  defendants,  to  *obtain  these  orders, 
availed  themselves  of  an  affidavit  that  one  of  the  plaintiffs  in 
the  cause  filed  (which  affidavit  never  would  have  been  filed 
had  the  defendants  not  rendered  this  suit  necessary),  and  of 
the  information  derived  by  them  from  their  having  opened 
the  three  boxes,  and  I  cannot  allow  them  to  set  up  orders  so 
obtained  as  an  answer  to  relief  to  which  the  plaintiffs  would, 
but  for  the  orders,  be  entitled.  The  plaintiffs  by  their  bill 
ask  for  damages  in  addition  to  the  delivery  up  of  the  docu- 
ments, but  under  the  peculiar  circumstances  of  this  case — 
Willia.m  Leese  having  become  lunatic — ^there  is  not,  I  think, 
evidence  of  anv  damage  entitling  the  plaintiffs  to  an  inquiry 
to  ascertain  what  it  is,  and  to  assess  the  compensation  in 
reference  thereto.  I  therefore  declare  that  the  defendants 
are  not  entitled  to  a  lien  upon  these  three  boxes  or  any  of  the 
contents  thereof,  and  I  order  that  such  three  boxes,  with  their 
contents,  be  delivered  up  to  the  plaintiffs,  the  committees ; 
that  the  defendants,  if  necessary,,  do  concur  in  such  delivery 
up ;  that  the  defendants  be  restrained  by  the  order  and  in- 
j  unction  of  this  court  from  taking  any  proceedings  upon  the 
charging  and  garnishee  orders  in  the  pleadings  mentioned  ; 
and  that  the  defendants  do  pay  to  the  plaintiffs  their  costs 
of  this  suit,  including  any  costs  which  may  have  been  occa- 
sioned by  depositing  the  boxes  at  the  Law  listitution.  There 
is  no  specific  praver  in  the  bill  for  such  an  injunction,  but  I 
think  a  case  has  been  sufficiently  made  out  for  it ;  but  it  is 
not  to  extend  to  prevent  the  defendants  from  taking  other 
or  new  proceedings  for  enfoi cing  their  judgment  as  they  may 
be  advised. 

Solicitor  for  the  plaintiffs :  Mr.  John  Frost 
Solicitor  for  the  defendants :  Mr.  Charles  William  Ste- 
vens. 


[Law  Reports,  17  Equity  Cases,  262.] 
M.  R,  Dec  19,  20.  1873. 

252]  *CoLLiER  V.  Walters. 

[1873     C.     43.] 

Wtil — ConsirftdioH — Estate  of  Trtuieea — CorUingerd  Remainder — Re8  judicata. 

A  testator,  by  will  dated  in  1827,  devised  his  estate  to  trustees  and  their  heirs 
upon  trust  that  they  and  their  heirs  should  stand  seised  of  the  same  during  the  life 
of  W.  C,  and  also  until  the  whole  of  the  testator's  debts  and  the  legacies  therein- 
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after  mentioned  were  paid,  upon  trust  to  set  and  let  the  same  and  apply  the  rents 
and  yearly  profits,  and  the  value  of  whatever  timber  might  be  considered  at  its  best 
growth,  m)m  time  to  time,  in  dischai^  of  his  debts  until  they  were  paid;  then 
upon  further  trust  to  apply  the  rents  and  yearly  profits  from  time  to  time  until  three 
legacies  were  paid,  and  from  thenceforth  to  pay  the  rents  and  yearly  profits  to  W,  C. 
and  his  assigns  during  his  life.  And  from  and  immediately  after  the  decease  of  W.  C. 
and  the  payment  of  the  debts  and  legacies  and  all  expenses  incurred  by  the  trus- 
tees, tlie  testator  devised  the  estate  to  the  heirs  of  the  body  of  W.  C,  and  for  default 
of  such  issue,  to  his  own  right  heirs.  In  1830  the  trustees,  by  deed  reciting  that  the 
debts  and  legacies  were  paid,  conveyed  the  estate  to  W.  C.  for  his  life.  W.  C.  shortly 
afterwards  suffered  a  common  recovery,  and  then  mortgaged  the  estate  in  fee  to  W. 
W.  C.  and  W.  afterwards  filed  a  bill  against  the  heir  of  the  surviving  trustee  and 
against  the  eldest  son  of  W.  C.  praying  for  a  declaration  that  W.  C.  took  an  equitable 
estate  tail  under  the  will,  and  for  a  conveyance  of  the  legal  fee  to  W.  The  son  put 
in  an  answer  submitting  that  W.  C.  took  only  an  equitable  life  estate,  and  that  the 
conveyance  by  the  trustee  in  1880  was  a  breach  of  trust,  and  asking  for  a  declaration 
to  that  effect.  A  decree  was  made  without  any  declaration,  directing  the  heir  of  the 
trustee  to  convey  his  estate  under  the  will  to  \^.,  subject  to  W.  C.'s  equity  of  redemp- 
tion, and  was  enrolled.  After  the  death  of  W.  C.  his  eldest  son  filed  his  bill  against 
W.  to  recover  the  estate,  on  the  ground  that  the  limitation  to  the  heirs  of  the  body 
of  W.  C.  was  a  contingent  remainder,  and  that  the  trustees  had  committed  a  breach 
of  trust  in  conveying  so  as  to  enable  W.  C.  to  destroy  it  by  the  recovery.  ,  W.  by 
answer  insisted  on  the  enrolled  decree  as  an  adjudication  on  the  question: 

Held,  that  the  trustees  took  a  legal  fee  under  the  will ;  that  the  rule  in  8heUejf% 
Case,  therefore,  applied,  and  that  W.  C.  acquired  a  good  equitable  fee  by  the  recovery. 

A  general  devise  to  trustees  and  their  heirs  under  a  will,  the  purposes  of  which 
require  them  to  have  some  legal  estate  of  freehold,  prima  facie  gives  the  fee,  and 
it  lies  on  the  parties  alleging  that  they  take  a  less  estate  to  show  what  less  estate 
will  serve  the  purpose : 

Beidy  also,  that  the  trust  to  set  and  let,  which  could  not  be  confined  to  an  autho- 
rity to  let  from  year  to  year,  and  the  direction  as  to  the  timber,  were  grounds  for 
not  cutting  down  this  estate : 

Held,  further,  that  assuming  the  trustees  not  to  have  taken  the  fee,  the  *es-  [S58 
tate  for  the  life  of  W.  C,  which  in  that  view  of  the  case  was  in  1830  their  only 
estate,  was  held  in  trust  for  W.  C.  only,  and  not  upon  any  implied  trust  to  preserve 
contingent  remainders;  and  that  they  were  justified  in  conveying  to  W.  C,  though 
their  doing  so  enabled  him  to  destroy  the  contingent  remainders : 

Held,  further,  that  as  the  plaintiff  had  not  asked  to  be  dismissed  from  the  suit 
instituted  by  W.  and  W.  C,  but  had  raised  the  question  of  construction  in  that  suit, 
be  was  bound  by  the  decree,  the  direction  in  which  to  the  trustee  to  convey  his 
estate  was  a  decision  that  he  had  an  estate,  and  that  the  trustees  had  taken  the 
fee  under  the  will. 

This  was  a  suit  to  recover  an  estate  on  the  ground  that  a 
contingent  remainder  to  which  the  plaintiff  afleged  himself 
to  have  been  entitled  had  been  destroyed  by  means  of  a 
breach  of  trust. 

James  Collier,  by  will  dated  the  23d  of  May,  1827,  after 
directing  his  funeral  expenses  and  the  expenses  of  proving 
his  will  to  be  paid  out  of  his  personal  estate,  proceeded  as 
follows : 

''I  give  and  devise  all  that  my  freehold  messuage,  &c., 
together  with  all  my  farming  stock  and  all  other  the  residue 
of  my  personal  estate  and  effects  whatsoever  and  whereso- 
ever, unto  my  brother  Joseph  Collier  and  my  sister  Hannah 
Collier,  their  heirs  and  assigns,  and  to  the  survivor  of  them 
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and  his  or  her  heirs,  upon  the  several  trusts,  and  to  and  for 
the  several  uses,  ends,  intents,  and  purposes  hereinafter 
named  and  expressed  of  and  concerning  the  same,  that  is  to 
say,  as  to  [here  followed  trusts  to  apply  the  personalty  as 
far  as  it  would  go  in  payment  of  debts],  and  as  to,  for,  and 
concerning  all  my  above-mentioned  real  estate,  upon  trust 
that  they,  the  said  Josej)h  Collier  and  Hannah  Collier,  and 
their  heirs  and  the  survivor  of  them,  and  his  or  her  heirs, 
shall  stand  seised  of  the  same  for  and  during  the  natural 
life  of  my  brother  William  Collier,  and  also  until  the  whole 
of  my  just  debts  and  alL  interest  due  or  to  grow  due  thereon, 
together  vdth  the  following  legacies,  be  fully  paid  off  and 
discharged,  to,  for,  and  upon  the  several  uses,  trusts,  ends, 
intents,  and  purposes  hereinafter  named,  that  is  to  say,  upon 
trust  to  set  and  let  the  same,  and  to  pay  and  apply  the  rents, 
issues,  and  yearly  profits  thereof,  and  the  value  of  whatever 
timber  may  be  considered  at  its  best  growth,  from  time  to 
time  in  further  discharge  of  my  said  just  debts,  and  of  all 
interest  due  or  to  grow  due  thereon  until  the  same  shall  be 
fully  paid  off  and  satisfied,  and  then  upon  further  trust  to 
254]  pay  and  apply  the  rents,  issues,  and  yearly  *profits 
thereof  from  time  to  time,  in  discharge  of  and  until  the 
whole  of  the  three  following  legacies  which  I  hereby  be- 
queath be  fully  paid  and  discharged,  that  is  to  say  piere 
followed  a  gift  of  three  legacies  of  £60],  and  from  thence- 
forth upon  further  trust  to  pay  over,  from  time  to  time,  the 
rents,  issues,  and  yearly  profits  of  the  said  premises  unto  my 
said  brother  William  Collier  or  his  assigns  for  his  use  and 
benefit  for  and  during  the  term  of  his  natural  life,  and  from 
and  immediately  after  the  decease  of  my  said  brother  Wil- 
liam Collier,  and  the  payment  of  all  my  just  debts  as  afore- 
said and  also  the  legacies  above  mentioned,  together  with  all 
expenses  which  my  said  trustees  or  any  or  either  of  them 
may  be  at  or  put  unto  in  the  execution  of  this  my  will,  I  do 
hereby  give  and  devise  mv  said  real  estate  unto  the  heirs  of 
the  body  of  my  said  brother  William  Collier,  lawfully  to  be 
begotten,  and  for  default  of  such  issue  then  I  give  and  de- 
vise the  same  unto  the  right  heirs  of  me,  the  said  James 
Collier,  forever." 

The  testator  died  soon  after  the  date  of  his  will.  "By  in- 
dentures of  lease  and  release,  dated  the  4th  and  6th  of  J  une, 
1830,  reciting  that  the  debts  and  legacies  had  been  paid,  and 
that  William  Collier  had  requested  the  trustees  to  convey 
the  estate  to  him  for  the  term  of  his  natural  life,  which  they 
had  agreed  to  do,  the  trustees  conveyed  the  estate  to  him 
and  his  assigns  for  his  life.     On  the  24th  of  Jane,  1830, 
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William  Collier,  being  advised  that  he  was  equitable  tenant 
in  tail,  conveyed  the  estate  to  a  tenant  to  the  prcecipe  and 
shortly  afterwards  suffered  a  common  recovery.  He  was  not 
the  testator's  heir-at-law. 

In  1836  Willidim  Collier  mortgaged  the  estate  in  fee  for 
£500,  and  in  1840  this  mortgage  was  transferred  to  the  pres- 
ent defendant  Walters,  who  at  the  same  time  advanced  Wil- 
liam Collier  a  further  sum  of  JE500. 

In  July,  1861,  Walters  and  William  Collier  filed  their  bill 
against  J  oseph  Collier,  the  heir-at-law  of  the  surviving  trus- 
tee, and  against  the  present  plaintiff,  who  was  the  eldest  son 
of  William  Collier,  setting  forth  the  above  facts,  and  pray- 
ing that  it  might  be  declared  that,  according  to  the  true 
construction  of  the  will,  William  CoUier  became,  on  the  tes- 
tator's  death,  equitable  tenant  in  tail,  subject  to  the  pay- 
ment of  the  debts  and  legacies,  and  that  it  might  be  declared 
that  Jose|)h  Collier  was  a  trustee  for  Walters  *and  his  [255 
heirs,  subject  to  such  equity  of  redemption  as  was  subsist- 
ing under  the  mortgage,  and  that  Joseph  Collier  might  be 
decreed  to  convey  his  estate  in  the  property  to  Walters,  his 
heirs  and  assigns,  subject  to  such  equity  of  redemption  as 
was  subsisting  under  the  mortgage  securities. 

The  present  plaintiff  put  in  a  voluntary  answer  in  that 
suit,  and  submitted  that  he  was  tenant  in  tail  in  remainder 
expectant  on  the  decease  of  William  Collier,  that  the  estate 
of  W  illiam  Collier  under  the  will  was  an  equitable  life  estate 
only,  and  that  the  execution  by  the  trustees  of  the  deeds  of 
the  4th  and  6th  of  June,  1830,  was  a  breach  of  trust,  and  he 
asked  that  a  declaration  to  that  effect  might  be  made  in  the 
decree  (if  any)  to  be  pronounced  in  that  suit. 

A  decree  was  made  on  the  3d  of  June,  1862,  in  that  suit. 
It  contained  no  declaration,  but  ordered  Joseph  Collier  to 
convey  all  the  estate  and  interest  vested  in  him  under  the 
mil  to  Walters,  his  heirs  and  assigns,  subject  to  such  equity 
of  redemption  as  was  subsisting  in  William  Collier,  his  heirs, 
executors,  administrators,  and  assigns,  under  the  mort^a^e 
and  further  charge,  and  it  was  ordered  that  the  plaintiff 
should  pay  the  defendants  their  costs  of  the  suit,  the  costs 
of  Joseph  Collier  as  between  solicitor  and  client.  This  de- 
cree was  enrolled. 

Joseph  Collier,  on  the  26th  of  August,  1862,  conveyed 
all  his  estate  and  interest  in  the  premises,  as  heir-at-law 
of  the  surviving  trustee,  to  Walters,  his  heirs  and  assigns, 
subject  to  such  equity  of  redemption  as  mentioned  in  the 
decree. 

In  October,  1862,  W.  Collier  contracted  to  sell  the  pro- 
7  Eng.  Rep.]  101 
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Serty  to  McBean.  The  purchaser  objecting  to  the  title,  W. 
oUier  filed  his  bill  for  specific  performance,  which  was  dis- 
missed with  costs  by  the  then  master  of  the  rolls.  Sir  J. 
Romilly,  who  held  tnat  tinder  the  will  the  trustees  took  a 
fee  simple,  which,  when  the  debts  and  legacies  were  paid, 
was  reduced  to  an  estate  for  the  life  of  \Villiara  Collier ; 
that  the  rule  in  Shelley*  $  Case  did  not  apply,  and  that  the 
title,  therefore,  was  badH.  On  appeal  the  lords  justices 
aflSrmed  the  decree,  on  tne  ground  that  the  title  was  not 
such  as  ought,  after  the  decision  of  the  master  of  the  rolls, 
to  be  forced  on  the  purchaser,  the  Lord  Justice  Knight 
Bruce,  however,  intimating  an  inclination  of  opinion  that  the 
title  was  good  ('). 

256]  *  William  Collier  died  in  1871,  and  the  plaintiff  filed 
his  bill  against  Walters,  the  mortgagee,  who  had  for  some 
years  been  in  possession  of  the  property.  The  bill  allied 
that,  according  to  the  true  construction  of  the  will,  W.  Col- 
lier was  only  equitable  tenant  for  life  ;  that  the  limitation 
to  the  heirs  of  the  body  of  W.  Collier  was  a  legal  contingent 
remainder ;  that  such  remainder  was  intended  by  the  testa- 
tor to  be  supported  by  the  legal  estate  vested  in  the  trustees ; 
and  that  their  joining  in  the  indenture  of  the  5th  of  June, 
1830,  and  thereby  enabling  W.  Collier  to  destroy  the  con- 
tingent remainder,  was  a  breach  of  trust,  of  which  the  mort- 
gagees, when  they  took  their  securities,  had  notice ;  and  that 
Walters  niight  be  declared  a  trustee  of  the  property  for  the 
plaintiff.  The  bill  prayed  for  declarations  to  the  above 
effect,  and  for  a  conveyan(;e  by  Walter's  to  the  plaintiff ;  for 
an  account  of  rents  and  profits ;  and  tl^at  Walters  might  be 
ordered  to  pay  the  costs  of  the  suit. 

The  defendant,  by  his  answer,  insisted  that,  on  the  true 
construction  of  the  will,  the  trustees  took  the  legal  fee ;  that 
if  they  had  only  an  estate  pur  autre  me^  they  held  it  in  trust 
for  W .  Collier  only,  and  were  justified  in  conveying  it  to 
him ;  and  that  the  decree  in  Walters  v.  Collier  was  an  ad- 
judication on  the  point  in  dispute,  and  precluded  the  plain- 
tiff from  reopening  it. 

When  the  case  was  first  opened,  the  master  of  the  rolls 
doubted  whether,  having  regard  to  the  decisions  in  Collier  v. 
McBeariy  he  could  do  otherwise  than  follow  the  decision  of 
Lord  Romilly  in  that  case ;  and  the  case  was,  at  his  honor*  s 
request,  mentioned  to  the  lords  justices,  who  were  of  opin- 
ion that  it  was  open  to  him  to  hear  and  adjudicate  on  the 
case  unfettered  by  the  judgments  delivered  in  Collier  v. 
McBean. 

(')  84  Beav.,  426.  («)  Law  Rep.,  1  Ch.,  81. 
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Mr.  Southgdte^  Q.C.,  and  Mr.  BadnaZl^  for  the  plaintiff : 
The  master  of  the  rolls  held  that  the  trustees  took  a  deter- 
minable fee.  There  is  some  authority  for  that ;  but  we 
rather  contend  that  they  took  an  estate  pur  autre  vie  with  a 
chattel  interest  superadded.  If  that  be  so,  W.  Collier  was 
not  e(juitable  tenant  in  tail,  but  only  equitable  tenant  for 
life  with  a  contingent  remainder  to  the  heirs  male  of  his 
body.  The  rule  is  that  the  courts  will,  if  possible,  construe 
a  general  devise  to  trustees  so  as  *to  vest  in  them  only  [257 
such  a  legal  estate  as  is  required  for  the  duties  they  have  to 
perform  :  Jones  v.  Lord  Say  arui  Seal  (*) ;  Carter  v.  Barna- 
aistonC)]  Doe  v.  Cc^e{*)\  Adams  v.  Adams  {*);  Doe  v. 
Ewart  r) ;   Waud  v.  Burbury  (•). 

[The  Master  of  the  Rolls  :  That  case  seems  to  stand 
alone.  ] 

Heardson  v.  Williamson  (^).  A  power  of  granting  leases 
is  not,  according  to  the  later  cases,  sufficient  to  g^ive  them 
a  fee.  AcJclarid  v.  LvtUy  (*)  and  Ackland  v.  Bring  (•),  on 
the  same  will,  show  that  Doe  v.  WiUan  (")  does  not  establish 
that  it  is. 

[The  Master  of  the  Rolls  :  The  court  distinguished 
the  case  from  Doe  v.  Willan  on  the  ground  that  the  trustees 
were  onlv  directed  to  pay  a  small  ascertained  amount  of 
debts.  That  was  the  ratio  decidendi :  and,  whether  sound 
or  not,  it  does  not  exist  here.] 

Mr.  Jarman  deduces  from  the  cases  that  an  authority  to 
grant  leases  is  not  a  sufficient  ground  for  holding  trustees  to 
take,  a  fee. 

[The  Master  of  the  Rolls  :  I  rather  understand  him  to 
be  of  opinion  that  where  the  estate  is  devised  to  the  trustees 
upon  trust  to  lease,  and  they  must  at  least  have  a  life  estate, 
there  they  take  a  fee.] 

Doe  V.  Cafe  is  not  consistent  with  that  view.  Doe  v. 
Simpson  {")  is  an  instance  of  the  precise  construction  for 
which  we  contend  being  adopted. 

[The  Master  of  the  Rolls  :  There  the  limitation  was 
to  the  trustees,  their  executors  and  administrators,  which 
would  not  give  them  a  fee  unless  it  could  be  affirmatively 
made  out  from  the  rest  of  the  will  that  they  were  intended 
to  have  it.  ] 

The  testator  has  said  how  long  the  trustees  are  to  hold 

(0  8  ViD.  Abr.,  262,  pi.  19.  (•)  18  Bear.,  190. 

(«)  1  P.  Wms.,  506.  (')  1  Keen,  83. 

(»)  1  Ex.,  676.  (8)  9  A.  A  E.,  879. 

(*)  6  Q.  B.,  860.  (»)  2  Man.  &  Gr.,  93 Y. 
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the  estate,  and  the  court  will  not  carry  their  l^al  int^^st 
beyond  ttiat  period.  The  direction  to  "  set  and  let "  is  not 
a  direction  to  grant  leases ;  it  means  only  to  let  from  year 
to  year. 

258]  *[The  Master  of  the  Rolls  :  I  can  see  no  l^al  dif- 
ference between  "  set  and  let"  and  the  word  "demise''^  which 
was  used  in  Doe  v.  WaZbanJc  (^).  T^ien,  too,  the  testator 
speaks  of  their  cutting  timber,  which  a  tenant  jmr  mdre  vie 
has  no  right  to  do.  He  does  not  purport  to  give  them  a 
power  to  do  it,  but  appears  to  assume  that  tney  have  an 
estate  which  will  enal)le  them  to  do  it.  Have  they  not  also 
a  power  to  sell :  Oibson  v.  Lord  Montforti^)  ?] 

We  submit  that  the  trust  is  only  to  raise  money  by  the 
rents  de  anno  in  annum :  Wilson  v.  HallUey  (*). 

[The  Master  of  the  Rolls  :    I  think  that  is  so.] 

Assuming,  tlien,  that  the  trustees  in  1830  had  not  the  fee, 
but  onlv  an  estate  py/r  oMtre  vie^  we  say  they  were  guilty  of 
a  breacn  of  trust  in  conveying  it. 

[The  Master  of  the  Rolls  :  How  do  you  show  that  they 
were  trustees  for  you  ?] 

They  must,  we  submit,  be  considered  as  trustees  for 
supporting  the  dispositions  of  the  will,  and  had  no  right 
to  take  any  step  which  could  help  their  being  defeated : 
Ba/rnard  v.  Large  (*) ;  Boake  v.  Kidd  (*) ;  Moody  v  Wod' 
ters  (•). 

[Mr.  Fry^  Q.C.,  referred  to  the  observation  of  Parke,  B., 
in  Barker  v.  Greenwood  (').] 

The  trustees  ought  not  to  have  conveyed  so  as  to  enable 
the  limitations  of  the  will  to  be  defeated  ;  it  was  their  duty 
to  keep  the  estate :  Buttanshaw  v.  Martin  Q-  Our  rights, 
therefore,  cannot  be  affected  by  their  act.  Then,  as  to  tJie 
decree  in  Walters  v.  Collier^  it  appears  that  the  vice-chan- 
cellor expressly  declined  to  decide  the  construction  of  the 
will,  and  said  it  would  be  premature  to  do  so. 

[The  Master  of  the  Rolls  :  If  I  had  before  me  hie  writ- 
ten judgment  to  that  effect  I  could  not  vary  an  enrolled  de- 
cree according  to  it.  The  decree  made  in  your  jpresence 
directs  the  trustees  to  convey  their  estate,  not  "  theu*  estate, 
259]  if  any,"  which  is  a  ^decision  that  liiey  had  something 
to  convey ;  whereas,  according  to  your  construction  of  the 
will,  they  had  nothing.] 

The  decree  cannot  bind  the  present  plaintiff^  for  he  was 
not  heir  at  the  time ;  he  had  nothing  but  a  possibility. 

0)  2  B.  A  Ad.,  664.  (»)  6  Ves.,  647. 
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[The  Master  ot  the  Rolls  :  He  shoidd  have  asked  to 
be  dismissed.  He  was  not  a  proper  party  to  the  suit,  toz  he 
had  nothing  to  do  with  the  trust,  and  could  not  be  properly 
made  a  party  for  the  purpose  of  trying  what  quantity  of 
estate  the  trustees  had ;  but  as  he  raised  the  question,  and 
the  decree  was  made  in  his  presence,  he  is  bound.  ] 

[Doe  V.  Dames  (*)  and  Pood  v.  Watson  (')  were  referred  to 
during  the  argument  on  the  question  as  to  the  general  prin- 
ciple applicable  to  the  determining  the  quantity  of  estate 
taken  by  trustees.] 

Mr.  Jrp^  Q.C.,  and  Mr.  Cadman  Jones,  for  the  defendant, 
were  not  called  upon. 

SiB  G.  Jesbel,  M.R.  :  I  have  seldom  seen  a  case  come 
before  the  court  under  more  singular  circumstances  th^^n 
this.  There  are  three  questions  in  the  cause,  which  I  will 
deal  with  separately,  llie  first  question  is  whether  under 
the  will  of  a  testator  named  James  Collier,  who  died  in 
1827,  the  trustees  of  the  will  took  a  legal  estate  in  fee  or 
took  a  life  estate  with  a  chattel  interest.  If  they  took  a 
legal  estate  in  fee,  William  Collier,  the  father,  became 
tenant  in  tail ;  if  they  took  an  estate  for  life  with  a  chattel 
interest,  he  was  then  tenant  for  life  with  a  legal  contingent 
remainder  to  the  heirs  of  his  body. 

The  history  of  the  case  after  that  is  very  short.  In  1830, 
by  deed  the  trustees  conveyed  to  William  Collier,  senior, 
the  life  estate  which  thev  certainly  had  at  law  if  they  had 
no  more,  and  thereupon  (the  usual  form  was  gone  through) 
in  1830,  William  Collier  suffered  a  recovery,  which,  if  he 
had  an  estate  tail,  would  have  barred  it.  li  he  had  not  an 
estate  tail,  he  would  have  certainly  destroyed  the  contin- 

fent  remainder  at  law,  and  prevented,  *therefore,  the  [260 
eir  of  his  body  ever  recovering  the  estate,  at  all  events  at 
law.  Then  by  an  indenture,  which  for  this  purpose  I  will 
call  a  mortgage,  made  in  1836,  William  Colher,  the  father, 
mortgaged  the  property  to  certain  persons.  That  mortgage 
was  transferred,  and  a  further  sum  lent,  and  by  a  deed  of 
the  29th  of  May,  1840,  it  became  vested  in  the  present  de- 
fendant, Walters.  The  question  is  whether  William  Collier, 
the  present  plaintiff,  who  is  the  eldest  son  and  heir  of  the 
body  of  William  Collier,  the  father,  has  any  title,  or  whether, 
the  title  of  William  Walters,  the  mortgagee,  is  not  a  good 
title.     That  is  the  question  which  I  now  have  to  decide. 

Now,  as  I  said  before,  the  case  comes  before  me  under 
very  singular  circumstances,  and  I  will  state  why.  A  good 
many  years  ago,  William  Collier,  the  father,  attempted  to 

(»)  I  Q.  B.,  430.  («)  6  E.  4  B.,  606. 
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sell  the  estate.  The  purchaser  objected  to  the  title,  and  a 
suit  of  Collier  v.  Men  can  was  instituted,  which  came  on  to 
be  heard  before  my  predecessor,  Lord  Romillv,  and  is  re- 
ported (*).  Upon  the  hearing  of  that  suit,  which  was  for 
specific  performance,  his  lordship  determined  two  things; 
first  of  all,  that  the  purchaser  was  not  to  take  the  title,  be- 
cause it  was  bad,  and  secondly,  that  according  to  the  true 
construction  of  the  will,  the  estate  taken  by  the  trustees 
was  what  I  may  call  a  determinable  fee.  His  lordship 
says  ('),  "I  am  of  opinion  that,  though  the  estate  taken  by 
the  trustees  was  a  lee  simple  estate,  still  that  it  was  one 
determinable  on  payment  of  the  debts  and  legacies,  and  the 
decease  of  William  Collier."  So  that  he  decided  that  the 
title  was  bad,  because  they  took  a  determinable  fee.  The 
case  went  up  on  appeal,  and  is  reported  (•).  The  lords  jus- 
tices decided  that  they  could  not  lorce  the  title  on  the  pur- 
chaser, although  one  lord  justice  was  of  opinion  that  the 
title  was  good,  and  the  other  does  not  seem  to  nave  dissented. 
That  class  of  decisions  has  been  since  overruled  by  a  decision 
of  the  Court  of  Appeal  in  Alexander  v.  Mills  Q,  and  I 
think  that  I  am  entitled  to  say  that  the  decision  in  CoUier 
V.  McBean  in  the  appeal  court  was  not  according  to  the  law 
as  it  now  stands.  In  that  state  of  the  authorities  I  felt  a 
diflSculty  (though  I  thought  the  decision  altogether  errone- 
ous^ in  overruling  a  decision  come  to  upon  a  solemn  occa- 
261]  sion  by  my  predecessor,  and  I  declined  to  do  *it.  The 
case  was  therefore,  at  my  request,  taken  before  the  present 
Court  of  Appeal,  and  tney  gave  jne  leave  to  consider  the 
case  as  if  I  were  nok  bound  by  the  decision  of  Lord  Romilly, 
or  the  opinion  expressed  by  Lord  Justice  Knight  Bruce  on 
appeal ;  therefore  I  was  free  to  consider  it  as  if  there  were 
no  authority  on  the  question.  Then  another  singular  point 
arose.  When  the  case  was  first  mentioned  to  me,  the  coun- 
sel for  the  plaintiff  naturallv  asserted  that  I  was  bound  by 
the  decision  of  Lord  Romilly,  and  I  thought  I  was,  until  I 
was  freed  from  it ;  but  when  the  case  comes  to  be  argued  on 
the  footing  that  I  was  not  to  be  bound  by  that  decision, 
neither  counsel  asserts  that  that  decision  is  right,  but  both 
positively  abandon  it:  both  the  leading  counsel  and  the 
junior  counsel,  on  consideration,  say  that  they  cannot  sup- 
port the  decision  of  the  master  of  the  rolls.  That  is  a  very 
strong  and  a  vqtj  peculiar  circumstance.  His  lordship 
having  determined  that  according  to  the  true  construction  of 
the  will  there  was  a  determinable  fee,  neither  of  the  counsel 

(»)  34  Bear.,  426.  (»)  Law  Rep.,  1  Ch.,  81. 

(«)  Ibid.,  430.  {*)  Ibid,  6  Oh.,  124. 


Vol.  XVIL]  EQUITY  CASES.  807 

M.R.  Collier  v.  Walters.   .  1878 

for  the  plaintiflE  will  argue  in  support  of  that  proposition  at 
4  all.  In  fact  there  is  not  any  authority  to  be  found  for  any 
such  determinable  fee.  I  have  looked  at  an  enormous  num- 
ber of  cases  to  see  if  I  could  find  such  an  authority,  but  I 
have  been  quite  as  unsuccessful  as  the  counsel  for  the  plain- 
tiflE, and  I  think  there  is  no  such  case  to  be  found.  I  think, 
therefore,  I  may  dismiss  the  interpretation  of  the  will  given 
by  Lord  Romiiiy  as  untenable. 

The  next  question  is,  what  is  the  proper  interpretation  of 
the  will  ?  and  I  agree  that  the  testator  nas  done  his  best  to 
puzzle  the  lawyers.  I  am  bound  to  interpret  the  will,  and 
to  interpret  it  according  to  rules  which,  as  I  think,  are  well 
estabUsned ;  and  the  only  question  is,  how  far  those  rules 
apply  to  the  present  case.  Now,  the  first  observation  to  be 
made  upon  the  will  is  this,  that  there  is  a  gift  to  trustees 
and  their  heirs,  and  that  the  trustees  and  their  heirs  are  to 
stand  seised  (they  get  legal  seisin  of  something,  and  it  was 
not  denied  that  they  must  get  an  estate  of  freehold  of  some 
kind  or  other)  *'for  and  during  the  term  of  the  natural  life 
of  my  brother  William,  and  also  untii  the  whole  of  my  just 
debts  and  all  interest  due  thereon  has  been  paid."  Now,  the 
rule  is  this,  that  trustees  under  a  devise  to  them  and  their 
heirs  prima  fade  take  a  fee.  I  would  rather  put  the  rule 
in  the  language  in  which  *it  has  been  put  in  two  cases.  [262 
It  is  very  important  that  these  rules  should  be  observed,  for 
they  are  rules  of  real  property  law,  and  are  not  to  be  set 
aside  at  the  mere  caprice  of  a  judge,  but  they  must  govern 
him  in  interpreting  these  wills,  and  it  is  necessary  to  see 
what  the  rufes  are.  They  have  properly  been  called  sub- 
ordinate rules,  because  the  primary  rule  is  to  ascertain  the 
meaning  of  the  expressions  in  the  will  from  the  will  itself ; 
but  in  so  ascertaining  it,  these  subordinat  rules  become  of 
importance.  In  the  case  of  Doe  v.  Dames  Q,  Mr.  Justice 
Patteson  lays  down  the  rule  in  this  way :  "If  the  devise  be 
for  purposes  which  are  to  last  only  for  a  certain  time,  the 
use  of  the  word  '  heirs '  will  not  give  a  fee,  the  devise  will 
be  cut  down  to  the  time  necessary  for  the  purposes" — that 
is  a  certain  time — -'But  if  a  fee  be  given  in  terms  with 
trusts  which  by  their  nature  extend  over  an  indefinite  time, 
it  is  not  so" — nere  we  have  trusts  for  the  payment  of  debts 
which  of  course  by  their  nature  extend  over  an  indefinite 
time — "If  no  particular  time  can  be  fixed  at  which  the  trusts 
shall  end,  the  estate  cannot  be  cut  down."  That  is  the  rule. 
Then  Mr.  Justice  Williams  gives  the  rule  almost  in  the  same 
terms.     He  says,  ' '  The  estate  being  given  to  the  trustees  for 

(0  1  Q.  B.,  430,  488. 
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particular  purposes,  it  cannot  be  deemed  immaterial  what 
terms  are  used  in  ffiving  it.  If  the  words  are  such  as  pass  a 
fee,  it  lies  upon  moae  who  contend  for  a  less  estate  to  cut 
down  their  import.  It  is  true,  according  to  the  cases  which 
have  been  cited,  that  the  word  *  heirs '  is  not  decisive,  if  the 
purpose  of  the  devise  clearly  cuts  down  the  estate." 

Now  this  kind  of  case  was  again  considered  in  Podd  v. 
Watson  (*) ;  and  there  Mr.  Justice  Coleridge  puts  the  rule 
in  this  way :  "  The  paramount  rule  is,  to  look  to  the  inten- 
tion as  appearing  on  the  whole  will.  But  there  are  second- 
ary rules,  one  of  which  is  that  the  words  of  devise  to  trustees 
and  their  heirs  are  to  have  their  natural  effect  to  give  a  fee 
simple,  unless  something  shows  that  it  is  cut  down  to  an 
estate  terminating  at  some  time  ascertained  at  the  time  of 
the  testator's  death.  If  no  precise  period  for  the  termina- 
tion can  be  shown  it  remains  an  estate  in  fee."  Then  Mr, 
Justice  Erie  says:  "There  are  words  clearly  meaning  that 
the  testator  gave  the  trustees  a  fee  simple ;  but,  if  a  less 
estate  would  certainly  enable  the  trustees  to  fulfill  all  the 
263]  trusts,  the  fee  simple  *would  be  cut  down  to  that  estate. 
I  examine  this  will  and  I  find  several  trusts  which  may  go 
beyound  the  life  of  Elizabeth,  and  consequently  no  certain 
estate  less  than  a  fee  simple  will  do."  That  rule  is,  there- 
fore, a  rule  which,  I  think,  is "  clearly  and  fairly  settled  b v 
authority,  and  should  govern  me  in  construing  this  will. 
Now,  there  is  another  rule,  which  may  be  collected  from  all 
the  authorities,  that  you  cannot  cut  down  the  estate  in  fee 
simply  unless  you  can  point  out  on  the  face  of  the  will  what 
less  estate  the  trustees  take.  Upon  that  there  is  immense 
difficulty  here.  So  great  is  the  difficulty  that  Mr.  Southgate, 
who  opened  the  case,  first  of  all  proposed  one  estate,  then 
he  proposed  another,  and  Mr.  Badnall,  who  followed  him 
to-dav,  if  I  may  say  so  in  a  very  able  argument,  has  pro- 
posed a  third.  The  first  proposal  of  Mr.  Southgate  was, 
that  the  trustees  took  an  estate  for  the  life  of  William  Col- 
lier, with  a  chattel  interest  superadded  until  the  debts,  &c. , 
were  paid.  His  second  proposition  was,  not  that  they  took 
a  life  estate  with  a  chattel  interest  superadded,  but  that 
they  took  a  concurrent  chattel  interest  and  life  estate  (that 
is,  they  took  the  two  estates  concurrently  for,  I  suppose, 
whichever  should  last  longest,  but  they  were  both  concur- 
rent), and  that  the  second  estate  would  last  until  the  debts 
were  paid.  I  will  examine  Mr.  Badnall' s  proposition  after 
I  have  disposed  of  these  two.  The  first,  that  they  took  an 
estate  for  life,  with*  a  chattel  interest  superadded,  clearly 

(»)  6  E.  «fe  B.,  606,  617. 
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will  not  do.  I  pointed  that  out  to  Mr.  Southgate  in  argu- 
ment, and  he  abandoned  it.  The  trust  to  pav  debts  is  the 
first  trust,  and  the  tenant  for  life  is  to  take  notning  until  the 
debts  and  legacies  are  paid.  If  you  are  to  imply  a  chattel 
interest,  therefore,  from  a  gift  to  the  trustees  upon  trust  to 

Eay  debts  and  legacies,  that  chattel  interest  wiU  be  implied 
•om  the  moment  of  the  testator's  death ;  and  it  is  impos- 
sible, therefore,  to  hold  that  they  took  during  the  life  of 
William  Collier,  and  then  took  a  superadded  estate  by  im- 
plication upon  trust  to  pay  debts  and  legacies.  I  need  say 
no  more  about  that.  Then,  as  regards  tne  concurrent  chat- 
tel interest  and  life  estate,  did  anybody  ever  hear  of  such  a 
thing  as  taking  a  chattel  interest  and  a  freehold  estate 
together  ?  It  is  a  novel  idea,  and  whether  they  can  subsist 
together,  or  whether  the  doctrine  of  merger  or  fextinguish- 
ment  would  ap^ly,  I  do  not  say.  The  notion  that  thev  should 
take  a  chattel  interest  *and  a  freehold  interest  at  the  [264 
same  moment,  both  to  subsist  together,  appears  to  me  to  be 
self-contradictory ;  and  in  the  absence  oi  any  authority  I 
decline  to  recognize  the  possibility  of  implying  any  such 
estate. 

Now,  then,  these  two  being  rejected,  Mr.  Badnall  to-day 
suggested  a  third,  that  they  took  a  freehold  interest  for  the 
life  of  the  tenant  for  life,  and,  if  necessary,  a  further  chat- 
tel interest  until  the  debts  were  paid.  Tmt  is  a  possible 
interest,  and,  in  fact.  Doe  v.  Cqfe  (')  shows  such  an  interest. 
There,  it  was  an  estate  jp^r  atUre  vie  for  the  life  of  the  lady, 
and  then  chattel  interest  until  the  infants  should  attain 
twenty-one.  That  is  quite  a  possible  interest,  but  I  cannot 
find  it  here.  That  would  be  an  estate  during  the  life  of  the 
tenant  for  life,  and  then,  if  at  his  death  the  debts  were  not 

Sbid,  until  they  were  paid.  I  acree,  if  those  were  the  words, 
r.  Badnall' s  suggestion  would  be  admissible,  but  they 
are  not  the  words.  That  would  give  a  new  estate  arising 
after  the  cesser  or  determination  of  the  estate  for  life  in  case 
the  debts  were  not  paid  by  perception  of  rents  and  profits 
during  the  life  of  the  tenant  for  life.  The  words  are,  in  the 
first  place,  "to  pay  the  rents  and  profits,"  and  then  to  pay 
the  sui-plus  to  tne  tenant  for  life,  showing  that  instead  of 
raising  a  new  contingent  estate  the  testator  thought  that 
William  Collier  would  live  long  enough  to  allow  tne  rents 
and  profits  to  pay  off  the  whole  of  the  debts  and  legacies 
during  his  life,  therefore  I  cannot  see  on  this  will  that  I  am 
at  liberty  to  imply  the  estate  suggested  by  Mr.  Badnall. 

0)  6  Ex.,  676. 

7  Eno.  Rep.]  102 
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That  being  so,  it  is  reduced  to  this,  that  nobody  can  suggest 
any  less  estate. 

These  four  suggestions,  the  terminable  fee  of  Lord  Romilly, 
the  two  suggestions  of  Mr.  Southgate,  and  that  of  Mr.  Bad- 
nail,  being  all  out  of  the  way,  1  think  I  am  liberty  to  say 
that  human  ingenuity  cannot  suggest  a  fifth.  Therefore  we 
are  actually  reduced  to  this.  The  first  rule  being,  that  those 
who  say  they  do  not  take  a  fee  shall  point  out  what  estate 
they  take,  they  cannot  suggest  any  estate  which,  in  my 
opinion,  can  be  fairly  and  properly  implied  from  the  words 
used  in  this  will.  ]But  further,  not  only  can  I  find  nothing 
to  cut  down  the  estate  in  fee  beyond  the  words,  ' '  shall  stand 
seised  for  the  natural  life  and  also  until ' '  (those  words  were 
265]  verjr  much  and  very  properly  relied  upon)  but  I  find  *a 
great  deal  the  other  way.  The  first  is,  that  there  is  a  trust 
to  let  and  set  the  same,  that  is  the  property.  Now  it  was 
argued,  that  that  only  meant  to  let  it  from  year  to  year. 
I  cannot  so  construe  the  words.  I  construe  them  in  their 
legal  and  proper  meaning,  and  I  cannot  restrict  them  in  that 
way.  A  trust  to  set  and  let,  or  a  trust  to  lease,  prima  fade 
(as  was  put  in  Doe  v.  Willan  (*),  and  a  number  of  author- 
ities bearing  upon  the  subject)  shows  that  the  parties  who 
were  to  lease  under  a  trust  have  not  a  bare  power,  but  have 

fot  an  estate,  and  consequentlj^  that  the  estate  being  of  in- 
efinite  duration  must  be  a  fee  in  order  to  allow  a  leasehold 
interest  to  take  effect  out  of  it.  In  the  next  place,  I  find 
this,  that  they  are  to  apply  not  only  the  rents  and  profits, 
but  the  value  of  whatever  timber  may  be  eonsiderea  at  its 
best  growth.  Now  the  person  who  penned  that  will  could 
not  have  supposed  the  trustees  could  apply  the  value  of  the 
timber  without  their  having  the  power  to  cut  it.  You  can- 
not apply  the  value  of  timber  in  payment  of  debts  unless 
you  cut  it,  and  in  order  to  cut  it  you  must  have  power  to 
cut  it.  Now,  if  they  take  only  an  estate  pur  autre  vie^  or 
only  a  chattel  interest,  they  have  no  power  to  cut  it  by  law, 
but  if  they  take  a  fee  simple  they  have,  and  therefore,  as 
there  is  an  implied  right  (tnat  is,  to  cut  the  timber),  it  ap- 
pears to  me  to  show  that  these  trustees  in  order  to  cut  the 
timber  must  take  the  fee.  That  is  another  reason  in  sup- 
port of  their  taking  the  fee  on  the  construction  of  the  will, 
and  quite  independent  of  the  rule,  that  those  who  say  they 
do  not  take  a  fee  must  show  a  definite  and  certain  penod  for 
which  they  take  the  estate,  which  cannot  be  done. 

For  these  reasons,  I  am  of  opinion  that  these  trustees 
take  the  fee,  and,  consequently,  that  William  Collier  took 

{»)  2  B.  <fe  A.,  84.  (•)  Bing.,  N.  C,  609- 
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an  equitable  estate  tail,  which  has  been  well  barred  by 
recovery. 

The  second  point  is  one  of  some  curiosity,  on  which  I  have 
heard  a  most  ingenious  argument.  Supposing  that  that  was 
not  the  true  construction,  and  that  WiUiam  Collier  took  an 
estate  for  life  only,  and  that  there  was  a  legal  contingent 
remainder,  then  tne  trustee  has  conveyed  the  life  estate  to 
William  Collier,  and  the  effect  of  his  recovery  has  been, 
according  to  the  case  of  Doe  v.  Oatacre  (*),  and,  in  fact,  ac- 
cording to  what  was  considered  well  settled  *law  long  [266 
before  that  case,  a  destruction  of  the  contingent  remainder. 
That  so  far  is  admitted.  Then  it  was  said,  though  the  con- 
tingent remainder  has  gone  at  law,  it  remains  in  equity  ;  and 
the  argument  submitted  in  support  of  that  contention  was 
this :  It  was  said  that  a  trust  to  A.  during  the  life  of  B.  to 
pay  the  rents  and  profits  to  B.,  followed  after  the  decease  of 
B.  by  a  limitation  to  contingent  uses  which  are  legal  uses, 
makes  A.  a  trustee  not  only  for  B. ,  but  by  implication  a 
trustee  for  the  purpose  of  supporting  the  contingent  remain- 
der ;  in  other  words,  a  trustee  for  the  persons  entitled  to  the 
contingent  remainder,  and  that  being  such  an  implied  trus- 
tee to  support  contingent  remainders,  he  was  guilty  of  a 
breach  of  trust  in  conveying  the  legal  estate  to  the  tenant 
for  life,  and  thus  enabling  him  by  recovery,  according  to  the 
then  state  of  the  law,  to  destroy  the  contingent  remainder. 
All  I  can  say  is,  that  this  is  a  wonderful  discovery  to  make 
in  the  year  1873.  The  trusts  for  preserving  contingent  re- 
mainders are  very  old ;  they  were  invented  oecause  without 
the  protection  of  the  trustees,  and  the  express  trust  to  pre- 
serve contingent  remainders,  the  tenant  for  life,  with  the 
concurrence  of  the  trustees  where  they  had  the  legal  estate, 
or  without  their  concurrence  when  he  had  the  legal  estate, 
could,  as  the  law  then  stood,  destroy  the  contingent  remain- 
ders. If  any  such  doctrine  of  implied  trust  to  preserve  con- 
tingent remainders  had  ever  existed  or  been  recognized  in 
this  court,  we  should  have  found  some  authority  upon  it, 
especially  having  regard  to  the  ingenuity  of  conveyancers, 
which  has  been  exercised  at  various  stages  and  in  various 
ways  to  prevent  this  destruction,  and  I  cannot  find  a  trace 
of  any  such  authority.  I  am  clearly  of  opinion,  therefore, 
that  tnere  is  no  such  implied  trust ;  that  there  was  no  breach 
of  trust,  and  that  if  the  contingent  remainders  were  destroyed 
at  law  they  were  destroyed  in  equity  also. 

Now  there  is  a  third  ground  upon  which  I  am  of  opinion 
the  plaintiff  must  fail,  and  it  is  because  there  are  so  many 

P)  6  Bing.  N.  C,  609. 
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CTOunds  that  I  have  not  thought  it  necessary  to  call  on  the 
defendants.  The  third  g:round  is  this :  W.  Walters  in  the 
year  1861  instituted  a  suit  of  Walters  v.  Collier^  the  object 
of  which  was  to  get  from  the  surviving  trustee  of  the  original 
will  the  legal  estate  in  reversion  which  was  left  in  him  after 
the  legal  life  estate  was  conveyed  to  William  Collier  the 
267]  lather.  The  mortgagee,  with  William  *Collier  the 
father,  were  plaintiflfs,  and  the  trustee,  Joseph  Collier,  and 
William  Comer,  Junr.  the  present  plaintiff,  who  was  then, 
of  course,  only  the  expectant  heir  oi  the  body,  were  defen- 
dants. The  bill  asked  that  the  trusts  of  the  will  might  be 
performed,  that  it  might  be  declared  that  accordifag  to  the 
true  construction  of  tne  will  the  plaintiff,  W.  Coiner  the 
father,  took  an  estate  tail,  that  it  might  be  declared  tibat  the 
defendant  Joseph  Collier  was  a  trustee  for  Walters,  and  that 
there  might  be  a  direction  to  convey.  The  defendant  Wil- 
liam Comer  the  younger  in  his  answer  set  up  the  very  claim 
he  sets  up  now.  He  contested  the  title  of  tne  plaintiff  Wil- 
liam Comer  the  elder  as  tenant  in  tail,  insisting  that  he  was 
only  tenant  for  life,  and  he  set  up  the  exact  claim  made  by 
this  bill.  Upon  that  there  was  a  decree.  Now,  according 
to  my  view  of  the  case,  the  defendant  William  Collier  the 
younger  was  entitled  to  say,  "  I  ought  to  be  dismissed ;  I 
am  only  expectant  heir  of  the  body ;  you  have  no 'right  to 
make  me  a  party  at  all.  I  have  nothing  to  do  with  this  suit. 
If  you  can  get  a  decree  a^inst  the  trustee,  that  will  not 
bind  me,  and  ought  not  to  bind  me.  The  court,  if  it  thinks 
the  matter  very  clear,  may  decide  against  the  expectant 
heirs  in  their  absence ;  it  may  do  that  if  it  thinks  fit,  but  I 
will  not  be  bound."  He  did  not  do  so.  A  decree  was 
made  ;  and  the  decree  made  by  Vice-Chancellor  Wood  in 
1862  was  this:  "The  court  doth  order  that  the  defendant 
Joseph  Collier  do  convey  all  the  estate  and  interest  in  the 
messuages,  lands,  &c.  comprised  in  the  will  of  James  Col- 
lier, the  testator  in  the  cause  named,  vested  in  him  under 
the  said  will  to  the  plaintiff  William  Walters,  his  heirs  and 
assigns,  subject,  nevertheless,  to  such  right  or  equity  of  re- 
demption as  may  be  subsisting  in  the  said  messuages,  &c. 
in  the  said  William  Collier,  and  his  heirs,  executors,  admin- 
istrators, and  assigns,  under  and  by  virtue  of  the  indenture 
of  the  25th  of  May,  1840" — that  is  the  indenture  of  mort- 
gage— "  and  that  the  plaintiffs  do  pay  the  defendants  their 
costs  of  the  suit."  lilow  that  deciaea  two  things:  first  of 
all,  that  Joseph  Collier  had  a  legal  estate  to  convey,  be- 
cause the  court  ordered  him  to  convey  the  estate  vested  in 
him,  and  of  course  no  court  would  order  a  man  to  convey  if 
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he  had  nothing  in  him  ;  and,  secondly,  that  when  the  con- 
veyance of  the  legal  estate  was  made,  it  was  first  of  all  for 
the  benefit  of  the  mortgagee,  and,  subject  to  that,  for  the 
benefit  of  *William  Collier  the  elder,  his  heirs  and  [268 
assigns,  that  is,  it  decided  that  the  equity  of  redemjption  or 
the  ownership  of  the  estate  was  then  vested  in  William  Col- 
lier the  elder.  To  that  suit  William  Collier  the  younger 
was  a  party,  and  he  received  his  costs.  He  now  says  that 
that  decree  was  erroneous.  I  think  this  answer  is  conclu- 
sive, viz.  that  whether  it  is  right  or  wrong,  he  is  bound  by  it, 
and  if  he  has  not  appealed,  or  if  now  by  its  enrolment  he 
cannot  appeal,  not  having  any  case  of  fraud  or  surprise,  nor 
even  having  made  any  attempt  in  this  bill,  althougn  the  de- 
cree is  properly  pleaded,  to  impeach  it,  he  cannot  now  say 
that  the  decision  of  the  court  in  the  case  of  Walters  v.  Col- 
lier was  wrouff,  and  being  bound  by  it,  he  is  entirely  de- 
prived of  any  beneficial  interest  in  this  estate. 

I  think  upon  all  these  grounds  the  plaintiff  ha.s  failed  to 
make  out  his  title,  and  that  the  bill  must  be  dismissed,  and, 
of  course,  with  costs. 

Solicitors :    Mr.  Henry  Tyrrell;  Messrs.  Tucker  &  Lake. 
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ihmptm^ — Pledge  ofSharm — Blank  Trawrfet' — Power  ef  Pledgee — TVafufer  by  Inatru- 
fMfU  in  Writing — Cuettnn  of  Company — Rsciifying  MffUter-'-Juriadietwn-^Ciw^M- 
niee  Act,  1862. 

Where  a  person  claiming  shares  nnder  a  legal  title  applies  ander  sect  85  of  the 
Companies  Act,  1862,  to  have  the  register  of  a  company  rectified,  the  conrt  has  juris- 
diction to  decide  a  question  of  title  between  him  and  another  person  claiming  to  be 
entitled  to  the  shares,  but  has  no  jurisdiction  to  order  costs  to  be  paid  by  such  third 
party.  Nor  (»embU)  hss  the  court  jurisdiction  to  make  an  order  under  that  section 
where  the  title  of  the  applicant  is- equitable  only. 

Where  the  owner  of  shares  borrows  money  and  deposits  with  the  lender  certificates 
of  his  shares,  and  also  transfers  thereof  signed  by  him,  but  with  the  date  and  name 
of  the  transferee  left  blank,  the  lender  has  implied  power  to  fill  up  the  blanks,  and 
the  transfers  will  pass  the  legal  interest  if  the  articles  of  association  do  not  require  a 
deed  ;  otherwise  only  an  equitable  interest. 

Where  the  articles  of  association  of  a  company  permit  a  transfer  of  shares  to  bo 
made  by  "  instrument  in  writing,"  it  is  not  necessary  that  the  transfer  should  be 
by  deed,  even  although  the  uniform  practice  of  the  company  may  have  been  to 
require  one. 

Marino*8  Ca*«  (')  discussed. 

Upon  the  occasion  of  a  loan  being  made  by  C.  to  F.,  the  churman  of  the  T.  Com- 

Q)  Law  Rep.,  2  Ch.,  696. 
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pany,  F.  deposited  with  C.  shares  in  yarioos  companies  (including  some  in  the  T. 
Company),  ^^^  transfers  thereof,  with  the  date  and  the  name  of  the  transferee  left 
blaoK.  C.  afterwards  deposited  the  shares  in  the  T.  Company,  and  the  transfers 
thereof,  with  S.  by  way  of  secorily  for  a  debt  Subsequently  F.,  being  about  to  pay 
off  his  loan,  was  informed  by  C.  that  he  had  pledged  Uie  T.  shares,  but  did  not  insist 
on  the  share  certificates  and  transfers  being  delivered  up  before  payment  was  made. 
S.  afterwards  filled  up  the  blanks  in  the  transfers,  and  sent  them  to  the  company  for 
registration ;  but  the  company  haying  reodved  notice  from  F.  that  he  disputed  the 
vwdity  of  the  transfers,  refused  to  register  themu  S.  applied  to  the  court  under 
sect.  35  of  the  Companies  Act,  1862,  to  rectify  the  register  by  inserting  the  name  of 
8.  for  that  of  F.  The  articles  of  association  of  the  company  permitted  transfers  to 
be  made  bv  instrument  in  writing,  but  the  company  had  always  required  transfers  to 
be  by  deed: 

Ifeld,  that  the  transfers,  although  not  good  as  deeds»  were  valid  instruments  in 
writing  within  the  meaning  of  the  articles  of  sssociation,  and  conferred  on  S.  a  good 
974]  title  to  the  shares  at  law  as  well  as  in  equity ;  that  S.  was  ^entitled  to  nave 
his  name  on  the  register ;  that  the  court  had  jurisdiction  to  decide  the  question  of 
title  between  S.  and  F.  (who  had  been  served),  but  had  no  jurisdiction  to  order  F.  to 
pay  the  costs ;  and  that  the  company,  having  chosen  to  side  with  their  chaiiman, 
who  was  in  the  wrong,  must  pay  the  costs  of  the  application. 

This  was  a  summons  on  behalf  of  Thomas  Sargent,  asking 
that  the  register  of  members  of  the  Tahiti  Cotton  and  Coflfee 
Plantation  Company,  Limited,  might  be  rectified  by  insert- 
ing the  name  of  Thomas  Sargent,  as  the  holder  of  shares 
numbered  46  to  120  and  15,826  to  15,862  inclusive,  in  the 
place  of  Joseph  Pry,  chairman  of  the  company,  in  whose 
name  the  shares  were  standing ;  and  that  the  company  and 
Frv,  or  one  of  them,  might  pay  the  costs  of  the  application. 

The  company  was  registered  under  the  Companies  Act, 
1862,  with  articles  of  association,  of  which  the  following  are 
the  material  clauses : 

"  7.  No  person  shall,  as  against  this  company,  be  deemed 
or  be  a  shareholder  in  respect  of  any  share  unless  he  or  she 
shall  have  complied  with  all  the  requirements  of  these  arti- 
cles in  that  behalf,  and  shall  have  accepted  such  shares  and 
testified  such  acceptance  by  writing  under  his  or  her  hand 
in  such  form  as  the  company  may  from  time  to  time  direct, 
and  shall  have  delivered  such  acceptance  duly  executed  by 
him  or  her  to  the  company  by  leaving  the  same  at  the  offices 
of  the  company,  to  be  entered  in  its  books  and  filed  in  the 
company' s  office. ' ' 

*'  28.  The  instrument  of  transfer  shall  be  presented  to  the 
company,  accompanied  with  an  acceptance  in  writing  by  the 
transferee  of  the  sliare  or  shares  transferred  to  him  or  her, 
and  also  with  such  other  evidence  and  documents  as  the 
directors  may  require  to  prove  the  transferor's  title,  and 
thereupon  and  upon  payment  to  the  company  of  the  transfer 
fee  of  2^.  6d,  for  each  transfer,  it  shall  register  the  transferee 
as  a  shareholder. 

"29.  The  company  may  refuse  to  register  the  transfer  of 
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any  share  made  by  a  shareholder  who  is  indebted  to  it  either 
for  calls  or  on  any  other  account  whatsoever,  and  the  com- 
pany shall  have  a  lien  upon  all  the  shares  of  any  such  trans- 
ferring shareholder  for  any  sum  of  money  in  which  he  or 
she  may  be  indebted  to  it  as  aforesaid." 

*The  present  application  was  made  as  the  result  of  [275 
certain  dealings  which  had  taken  place  in  regard  to  the 
shares  between  Sargent,  Pry,  and  one  Richard  Cornish  Can- 
non, a  share  broker.  The  precise  nature  of  these  dealings 
was  a  matter  in  dispute  between  the  parties  and  formed  the 
subject  of  conflicting  evidence,  but  the  facts  relied  on  by  the 
court  in  giving  judgment  were  to  the  following  effect : 

In  May,  1870,  Pry  borrowed  two  sums  amounting  to  £460 
of  Cannon,  and  on  the  occasions  of  such  loans  deposited 
with  him  by  way  of  security  the  certificates  of  certain  shares 
in  various  companies,  including  those  now  in  question; 
and  he  also  deposited  transfers  of  these  shares  signed 
by  him,  but  with  the  name  of  the  transferee  and  the  date 
in  blank. 

About  the  same  time,  or  shortly  afterwards,  Cannon  be- 
came indebted  to  Sargent  in  upwards  of  £600,  and  deposited 
with  him  by  way  of  security  tne  certificates  of  the  shares  in 
question,  and  the  blank  transfers  thereof. 

Between  1870  and  the  end  of  1872  various  transactions, 
which  it  is  unnecessary  to  state  in  detail,  took  place  between 
Fry  and  Cannon,  and  Cannon  and  Sargent. 

In  December,  1872,  Pry  was  desirous  of  paying  off  the 
loan  made  to  him  by  Cannon,  principally  with  the  view  of 
recovering  possession  of  certain  shares  of  considerable  value 
in  another  company.  Accordingly,  he  applied  to  Cannon, 
who  said  that  he  was  ready  to  deliver  up  all  the  securities 
held  by  him,  with  the  exception  of  the  certificates  and  blank 
transfers  of  the  shares  now  in  question ;  and  as  to  these, 
that  he  was  unable  to  compl v  with  Pry' s  request,  in  conse- 

Juence  of  his  having  pledged  the  documents  with  Sargent, 
'ry  remonstrated  with  Cannon,  but  paid  off  the  loan  with- 
out requiring  delivery  of  the  certificates  and  transfers,  in 
the  hope,  as  he  statea  in  evidence,  that  some  arrangement 
would  be  come  to.  Accordingly,  attempts  were  made  by 
Cannon  to  effect  some  arrangement  with  Sargent,  but  with- 
out result ;  and  Sargent  filled  up  the  transfers  with  his  own 
name  as  transferee,  and  procurea  them  to  be  stamped,  and 
sent  them  to  the  company  for  registration  in  May,  1873. 

Some  delay  took  place  in  registering  the  transfers,  of 
which  Prjr  took  advantage  by  attempting  to  induce  Sargent 
not  to  insist  on  *registration.     On  the  5th  of  June,  [276 
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1873,  an  interview  took  place  between  Fry,  Cannon,  and 
Sargent,  at  which  Sargent  insisted  on  his  nght  to  register 
the  transfers,  and  Fry  thereupon  stated  to  the  effect  that  if 
Sar^nt  would  insist  on  registering  them  he  could  do  so  if 
he  liked.  Fry  also,  on  the  10th  of  June,  1873,  wrote  to  Sar- 
gent a  letter  containing  a  similar  intimation  ;  but  notwith- 
standing all  this  he  afterwards  gave  notice  to  the  company 
that  he  disputed  t^e  validity  of  the  transfers,  and  the  com- 
pany refused  to  register  them. 

The  present  summons  was  originally  taken  out  on  the  12th 
of  September,  1873,  against  the  company  only.  It  was  ad- 
journed into  court,  and  upon  its  coming  into  the  paper  leave 
was  given  to  amend  it  and  serve  the  amended  summons  on 
Fry,  and  this  was  done  accordingly. 

Evidence  was  given  on  behalf  oi  the  company  that  it  was 
the  custom  of  the  company  to  allow  transfers  ox  shares  to  be 
made  by  deed  only. 

Mr.  Fry^  Q.C.,  and  Mr.  Stocky  for  Sargent :  We  do  not 
contend  that  these  transfers  are  valid  as  deeds,  but  we  say 
that  they  are  evidence  of  a  contract  to  transfer  these  shares, 
by  virtue  of  which  Sargent  is  equitably  entitled  to  them  ; 
and  he  may  therefore  apply  under  sect.  36  of  the  Comi)anies 
Act,  1862,  to  have  the  register  rectified  by  the  insertion  of 
his  name :  Ward  and  Henrj/  s  Case  (*) ;  Ward  and  OarjW  s 
Case  (•). 

[The  Master  of  the  Rolls:  In  Ward  and  Henry's 
Case  the  lords  justices  differed  in  their  opinion  as  to  the  ex- 
tent of  the  jurisdiction  conferred  by  the  36th  section  of  the 
Companies  Act,  1862,  and  the  g^uestion  there  raised  has  not 
be^n  finally  decided.  Speaking  for  myself,  I  prefer  the 
view  adopted  by  Lord  Cairns  to  mat  taken  by  the  Lord  Jus- 
tice Turner.  I  think  that  I  have  no  jurisdiction  under  that 
section  to  decree  specific  performance  of  a  contract  to  trans- 
fer shares,  and  that  is  what  you  are  now  asking  me  to  do. 
I  think  the  words  authorizing  the  court  to  direct  the  appli- 
cant or  the  company  to  pay  the  costs  must  be  taken  to  re- 
strict the  general  expressions  in  the  latter  part  of  the  clause, 
so  as  not  to  include  the  decision  of  equitable  q^uestions  of 
277]  *title  arising  between  the  applicant  and  third  parties, 
and  that  the  applicant  must  show  a  legal  title  to  the  shares 
in  order  to  entitle  himself  to  an  order  under  that  section.  ] 

Then  we  submit  that  these  transfers  confer  a  good  legal  title 
on  Sarcent.  The  articles  of  association  do  not  require  trans- 
fers to  be  made  by  deed ;  all  that  they  require  is,  that  they  be 
by  instrument  in  writing,  and  be  accompanied  by  acceptance 

(')  Law  Rep.,  2Ch.,  431.  (>)  Law  Rep.,  4  Eq.,  189. 
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in  writing  on  the  part  of  the  transferee.  These  transfers 
fulfill  these  conditions.  It  mnst  be  taken  that  Fry  au- 
thorized  the  blanks  in  the  transfers  to  be  filled  up  by  Can- 
non. The  blanks  have  been  filled  up  with  the  name  of  Sar- 
gent, who  for  this  purpose  was  Cannon's  nominee;  and 
consequently  the  transfers  are  valid  instruments  in  writing 
within  the  meaning  of  the  articles  of  association. 

Mr.  SoiUhgatey  Q.  C. ,  and  Mr.  Cracknall^  for  the  company : 
In  order  to  entitle  himself  to  an  order  under  the  85th  section, 
the  applicant  must  show  that  Us  name  has  been  omitted 
without  sufficient  cause.  Here  Fry,  the  transferor,  gave  notice 
to  the  company  that  he  disputed  the  validity  of  t&  transfer. 
The  company  have  merely  a  ministerial  duty  to  perform ; 
they  cannot  decide  the  question  between  Fry  and  Sargent 
for  themselves ;  and  the  court  ought  to  direct  the  applicant 
to  institute  a  suit  in  order  that  the  question  may  be  tried  be- 
tween the  parties  who  are  really  interested :  Ex  parte  Par- 
kerQ).  This  would  be  no  hardship  on  Sargent ;  for  a  person 
who  takes  a  blank  transfer  is  not  entitled  to  put  the  com* 
pany  in  such  a  position  as  to  require  it  to  decide  between 
two  contending  parties,  and  ultimately  to  side  with  one  of 
them. 

But  we  further  say  that  the  transfers  are  not  such  as  the 
company  was  l^ally  bound  to  act  upon.  They  are  not 
deeds :  Bibblewhite  v.  3P  Marine  (") ;  Swan  v.  North  BritisJi 
Australian  Company  (').  Although  the  articles  of  the  com- 
pany do  not  expressly  require  transfers  to  be  by  deed,  the 
practice  of  the  company  has  always  been  to  require  a  deed ; 
and  under  these  circumstances  the  applicant  cannot  rely  on 
these  transfers :  Marino^  a  Case  (^). 

Mr.  Fryy  in  reply,  on  the  question  whether,  having  regard 
to  *the  practice  of  the  company,  the  transfers  ought  [278 
not  to  have  been  by  deed : 

The  articles  of  association  in  this  case  expressly  per- 
mit the  transfer  to  be  by  instrument  in  writing ;  how  can 
that  be  altered  by  custom  %  In  Marino^  s  Ca^e  H  the  articles 
were  silent  as  to  the  mode  of  transfer,  and  you  nad  to  look 
to  the  custom  to  see  what  mode  of  transfer  the  company 
had  sanctioned.  In  truth,  however,  that  case  was  4ecided  on 
the  ground  that  the  transieree  had  not  accepted  the  transfer 
in  writing. 

The  Master  of  the  Rolls  :  Although  there  are  some 
expressions  in  the  judgment  of  Lord  Justice  Turuer  i^  Md- 

(»)  Law  Rep.,  2  Ch.,  686.  (»)  7  H.  A  N.,  603. 

(*)  6  M.  A  W.,  200.  (*)  Law  Rep.,  2  Ch.,  696, 

7Eng.  Rep.]  103 
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rinds  Case  which  would  seem  to  favor  the  view  put  forth  od 
behalf  of  the  company,  I  doubt  whether  they  go  to  the  full 
extent  contended  lor.  I  do  not  think  the  lord  justice  meant 
to  do  more  than  to  express  his  assent  to  the  amiment  of 
Mr.  Oiffardy  who  relied  on  the  fact  that  the  transfer  had  not 
been  executed  by  the  transferee.  At  aU  events,  I  think  I 
am  not  bound  by  that  case  to  decide  that  in  this  company 
transfers  must  necessarily  be  by  deed.  I  must,  therefore, 
hear  the  counsel  for  Mr.  Fry. 

Sir  R.  Baggallay^  Q.C.,  and  Mr.  Shebheare^  for  Mr.  Fry : 
The  court  has  no  jurisdiction  to  make  such  an  order  as  is 
here  asked  for.  Under  the  85th  section  the  court  can  only 
decide  as  between  a  person  claiming  to  be  registered  and 
the  company ;  the  court  has  merely  a  ministerial  duty  to 
perform :  Ex  parte  Ward  ('),  and  cannot  try  a  question  be- 
tween rival  claimants. 

[The  Master  of  the  Rolls:  The  act  empowers  the 
court  to  decide  any  question  relating  to  the  title  of  anv 
person  who  is  a  party  to  the  application,  ^^  whether  such 
question  arises  between  two  or  more  members  or  allied 
members,  or  between  any  members  or  allied  members  and 
the  company."] 

Even  if  the  court  has  jurisdiction,  it  ought  not  to  exercise 
it  in  a  case  of  this  nature,  but  should  direct  a  bill  to  be  filed : 
Ward  and  Henry"  s  Case  (*) ;  Reese  Biver  Silver  Mining 
Company  v.  Smith  (") ;  Simpsons  Case  (*).  We  must  admit, 
279]  as  regards  the  *facts,  that  Fry  knew,  when  he  paid 
off  Gannon,  that  the  latter  had  pledged  these  shares,  and 
consequently,  that  he  may  in  equity  be  answerable  for  all 
that  results  from  his  having  permitted  the  shares  to  remain 
in  the  hands  of  the  pledgee  after  Cannon  had  been  paid ; 
but  we  submit  that  tnese  circumstances  do  not  justify  the 
making  of  an  order  such  as  is  now  sought. 

Sib  GI^.  Jessel,  M.B. :  I  am  of  opinion  that  I  must  make 
the  order  asked  for.  The  case  is  an  unfortunate  one,  un- 
doubtedly, for  Mr.  Joseph  Fry  ;  but  the  facts  really  are  very 
plain  indeed.  Mr.  Fn^  oorrows  what  I  will  call  for  short- 
ness' sake  £450  of  a  Mr.  Cannon,  a  share  broker.  He  de- 
posits with  him  as  security  the  transfers  of  certain  shares  not 
quite  filled  up,  that  is,  there  was  no  date  to  them,  and  there 
was  no  name  of  the  transferee ;  they  were  what  are  com- 
monly called  blank  transfers.  The  deposits  were  made  on  two 
different  occasions  as  a  security.  He  hands  to  him  also  cer- 
tificates of  shares.     I  have  no  doubt  that  without  express 

(»)  Law  Rep..  8  Ex.,  180.  («)  Law  Rep.,  4  IT.  L.,  64. 

(«)  Ibid,  2  Ch,,  431.  (*)  Ibid.,  9  Eq.,  91. 
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words  Mr.  Cannon  was  authorized,  and  was  intended  to  be 
authorized,  by  Mr.  Fry,  if  necessary,  to  fill  up  the  blanks, 
and  get  the  shares  registered.  The  object  and  meaning  of  the 
whole  transaction  was,  that  if  the  money  was  not  paid,  Mr. 
Gannon  should  do  this.  Mr.  Cannon,  like  every  other  mort- 
gagee, had  a  right  to  re-borrow,  and  to  transfer  his  security. 
He  did  re-borrow  of  a  Mr.  Sargent,  and  transferred  the  secu- 
rity to  him.  It  seems  that  wiUi  the  shares  in  this  company 
there  were  other  shares  of  greater  value  pledged.  In  Decem- 
ber, 1872,  (I  pass  over  some  transactions  which  had  taken 
place  in  the  interval)  Mr.  Fry  was  minded  to  redeem  his 
shares  from  Mr.'  Cannon.  He  goes  to  Mr.  Cannon,  settles  the 
amount  due  to  him  (which  they  agreed  at  £600V  and  says, 
' '  Now  I  will  pay  you  oflf ;  give  me  back  my  snares.  The 
result  is  that  £500  is  due  to  you ;  I  wiU  pay  you  the  £500." 
Mr.  Cannon  told  Mr.  Fry  that  he  had  pledged  the  shares, 
that  he  was  unable  to  get  them  back  for  the  £500,  and  there- 
upon Mr.  Fry  remonstrated  with  him  for  having  pledged  the 
'  shares  and  put  them  in  a  position  in  which  he  could  not 
disturb  them.  He  not  only  paid  him  the  £500,  but  £50 
more  to  help  him  to  get  them  back.  He  got  back  from  him 
certain  other  shares  wnich  were  of  greater  value ;  but  as  to  the 
shares  in  *this  company,  although  he  knew  that  Mr.  [280 
Cannon  had  pledged  them,  he  chose,  either  out  of  kindness 
to  an  old  acquaintance,  or  because  he  could  not  help  him- 
self, to  postpone  getting  them  back  till  Mr.  Cannon  could 
arrange  it  Mr.  Cannon  could  not  arrange  it,  and  Mr.  Sar- 
gent, who  had  never  been  paid  bv  Mr.  Cannon,  thereupon  did 
what  I  consider  Mr.  Fry  might  Know  the  holder  of  the  trans- 
fers would  do  if  he  were  not  paid,  filled  up  the  transfers  with 
the  name  of  the  transferee  and  the  date,  got  them  stamped, 
and  took  them  to  the  company  to  be  registered.  So  far 
everything  is  very  plain.  When  they  came  to  the  company 
for  registration,  it  turned  out  that  Mr.  Fry  was  chairman  of 
the  board  of  directors,  and  in  that  position  had  a  command- 
ing influence  with  the  company.  Though  he  knew  the  facts 
I  have  stated,  he  chose  to  intervene  and  call  upon  the  com- 

{)any  not  to  register.  He  saw  Mr.  Sargent,  and  wrote  a 
etter  to  him,  using  words  to  the  effect  that,  if  he  would  in- 
sist on  registering  the  transfers,  he  might  do  so.  Notwith- 
standing all  this,  without  olBfering  to  pay  Mr.  Sargent,  whom 
he  must  have  known  he  was  liable  to  pay  in  order  to  redeem 
the  shares,  he  insisted  upon  the  company  not  remstering 
them.  Under  these  circumstances,  if  I  coald  make  Mr.  Fry 
pay  the  costs  I  would,  because  I  think  that  he,  knowing  all 
this,  as  a  man  of  business,  ought  to  have  gone  to  Mr.  Sar- 
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gent  and  paid  him,  and  redeemed  the  shares.  However,  he 
took  the  other  course,  and  thereupon  the  company,  acting 
without  full  knowledge  of  the  facts  no  doubt,  but  acting  on 
Mr.  Fry^s  representation  that  he  had  not  giren  authority  to 
have  these  transfers  filled  up,  refused  to  register  the  trans- 
fers ;  and  thereupon  this  summons  is  taken  out. 

Now,  in  the  first  place,  there  can  be  no  question  that  these 
transfers  were  not  valid  as  deeds ;  but  then  no  deed  is  re- 

Juired  by  the  articles  of  association  of  the  company.  As  I 
ave  already  said,  I  hold  there  was  authority  to  fill  up  the 
blanks  over  the  signature  of  Mr.  Fry,  and  therefore  they 
were  validly  signed,  and  I  think  ought  to  have  been  regis- 
tered. I  next  come  to  the  difficult  subject  of  costs.  If  my 
hands  were  not  tied  by  the  section  of  the  act  of  Parliament,  as 
I  said  before,  I  should  have  no  hesitation  in  making  Mr.  Fry 
pay  the  costs,  as  Mr.  Fry  was  in  fatdt  in  not  redeeming  the 
shares.  Mr.  Sargent  was  not  in  fault.  Mr.  Fry  chose  to 
trust  Mr.  Gannon,  or,  as  he  said  very  fairly,  was  compelled 
281']  *to  trust  him,  in  order  to  get  back  the  other  valuable 
shares  which  he  had  pledged  with  him.  That  being  so,  Mr. 
Sargent  does  not  move  against  Mr.  Fry,  but  moves  against 
the  company,  and  gives  notice  to  Ht.  Fry.  The  act  of  Par- 
liament provides  that  the  court  may  either  refuse  the  ap- 
plication with  or  without  costs  to  be  paid  by  the  applicant,  or 
it  may,  if  satisfied  of  the  justice  of  the  case,  make  an  order  for 
rectification  of  the  register,  and  may  direct  the  company  to 
pay  all  the  costs  of  the  application,  and  any  damages  the  party 
aggrieved  may  have  sustained.  Upon  tnat  I  adopt  entirely 
what  was  said  by  Mr.  Baron  Channell  in  .Sr  parte  Ward{^). 
lie  said,  speaking  of  the  decision  of  the  lords  jutices  in  Ward 
and  Henry's  Cas€{^\  "The  true  effect  of  the  words  used  by 
the  lords  justices  is,  that  if  the  applicant  shows  a  clear  right 
to  have  his  name  put  on  or  taken  off  the  register,  then  as  the 
result  of  determining  this  question  the  court  will  ministe- 
rially exercise  the  power  of  rectifying  the  register ;  but  the 
right  must  first  be  established."  That  means  that  it  must 
be  established  to  the  court's  satisfaction,  namely,  the  court 
to  which  the  application  is  made.  In  this  case  the  right  is  not 
only  established  to  my  satisfaction,  but  I  think  it  nas  been 
most  fairly  and  honestly  and  candidly  put  by  the  counsel 
for  Mr.  Fry,  who  say  that  they  cannot  contest  the  equitable 
right  of  Mr.  Sargent  (and  I  hold  that  this  admission  covers 
his  legal  right  also)  to  have  the  shares  transferred  to  him. 
Now  til  at  being  so,  what  am  I  to  do  with  the  costs  ?  I  cannot 
make  the  right  person  pay  them,  for  that  would  be  Mr. 

(»)  Law  Rep.,  8  Ex.,  184.  (»)  Law  Rep.,  2  Ch.,  481, 
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Joseph  Pry,  whose  interference  has  caused  the  application. 
I  consider,  under  the  words  of  that  section,  that  I  have  no 
power  to  do  so.  I  cannot  make  the  applicant  pay  them,  he 
has  been  right  throughout.  The  only  question  I  have  to 
consider  is,  whether  1  can  make  the  company  pay  them. 
Now  of  course  the  company  has  a  right  to  say  that,  having 
had  this  notice  from  Mr,  Fry,  the  directors  were,  as  pru- 
dent people,  entitled  to  hold  their  hands  until  the  question 
should  be  judicially  determined ;  and  if  that  had  been  the 
answer,  or  if  they  had  applied  to  Mr.  Fry  to  indemnify 
them,  or  done  anything  of  that  sort  I  do  not  think  there 
could  have  been  any  pretence  for  asking  them  to  pay  costs. 
But  what  they  did  was  this :  they  took  *Mr.  Fry'a  rep-  [282 
resentation,  and,  without  more,  absolutely  refused  to  re^s- 
ter.  Now  the  question  that  I  really  have  to  decide  is  this — 
Was  Mr.  Sargent' s  name  omitted  from  the  register  without 
sufficient  cause  ?  Is  it  sufficient  cause  that  somebody  whose 
name  is  on  the  register  gives  notice  to  the  company  that  the 
transfer  is  not  valid,  the  transfer  being  valid  in  form }  I 
cannot  hold  that  to  be  sufficient  cause,  because  it  would 
come  to  this,  that  anybody  giving  notice  would  stop  a  trans- 
fer. Then  is  it  sufficient  cause  if  th^  person  who  gives  the 
notice  turns  out  to  be  wrong  i  The  company  took  no  step 
to  ascertain  who  was  in  the  right,  but  sijnplj  refused  to 
roister,  and  stood  on  that  refusal ;  in  fac^  it  sided  with 
Mr.  Fry,  its  chairman.  Can  I  say  that  a  company  which 
chooses  to  refuse  a  transfer  because  the  chairman  says  it  is 
wrong,  when  it  is  right,  is  not  to  bear  the  costs  resulting 
from  that  refusal,  although  it  chose  to  act  without  getting 
an  indemnity  for  those  costs  over  and  against  Mr.  Frv  1  i 
do  not  think  so.  Although  I  should  have  been  better 
pleased,  if  I  had  had  juriscQction,  to  order  Mr.  Fry  to  pay 
the  costs,  still  I  think  the  company  has  not  been  neutral  in 
this  transaction.  I  think  that  it  has  sided  with  Mr*  Fry,  and 
that  if  Mr.  Fry  had  not  been  chairman  the  same  action 
that  the  company  has  taken  would  not  have  been  taken. 
Therefore,  on  the  whole,  I  think  that  the  applicant  succeed- 
ing in  his  application  ought  to  have  his  costs,  and  ought  to 
have  them  against  Uie  company. 

Solicitors:  Messrs.  Hdncocky  Sharp ^  &  Hales;  Mr.  By- 
field;  Mr.  W.  Foster. 
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[1878    C.    279.] 

ApportionmerU  Act,  1870  (88  d:  84  Vid.  c  B^y—Devise  of  lUal  JSriate—ApporHoit- 

mmt  between  Executor  and  Deviaee. 

A  testator  seised  in  fee  devised  real  estate  by  a  will  dated  before  the  ApportioD- 
ment  Act,  1870,  and  confirmed  by  a  codicil  dated  after  the  act: 
Heldf  that  the  rents  were  apportionable  between  the  executor  and  the  derisee. 
SembUf  that  the  result  would  have  been  the  same  without  the  codiciL 
Jones  y.  Offle  (>)  considered 

Special  Case. 

George  Capron,  by  his  will,  dated  the  2d  of  April,  1866, 
after  bequeathing  certain  specific  and  pecuniary  legacies, 
gave  and  becjueathed  several  life  annuities,  payable  quar- 
terly as  therein  mentioned,  the  first  payment  thereof  respec- 
tively to  be  made  at  the  expiration  of  tnree  calendar  months 
after  his  decease ;  and  he  directed  that  a  proportionate  part 
of  each  of  the  several  annuities  should  be  payable  up  to  the 
day  of  the  determination  thereof,  in  case  the  same  determin- 
ing on  any  other  than  one  of  the  quarterly  days  therein- 
before appointed  for  payment  thereof ;  and  he  directed  that 
all  the  said  annuities  should  be  charged  upon  and  payable 
out  of  the  rents,  issues,  and  profits  of  his  nereditaments  in 
the  county  of  Northampton  next  thereinafter  devised  in  ex- 
oneration of  all  his  other  real  and  personal  estates.  And 
the  testator  thereby  gave  and  devised  all  his  manors,  ad  vow- 
sons,  capital,  and  other  messuages,  lands,  tenements,  and 
hereditaments,  situate  and  being  in  the  said  county  of 
Northampton  (or  such  part  or  parts  thereof  as  were  freehold 
of  inheritance),  with  their  and  eveiy  of  their  rights,  mem- 
bers, and  appurtenances,  unto  and  to  the  use  of  G.  H. 
Capron,  W.  H.  Brabant,  and  J.  W.  Bateman,  their  heirs 
and  assigns,  upon  trust  to  raise  by  mortgage  such  sum  or 
sums  of  money  as  should  be  required  for  payment  of  such 
(if  any)  of  his  just  debts  and  pecuniary  legacies  bequeathed 
by  his  will,  and  other  capital  moneys  thereby  directed  to  be 
289]  paid,  as  his  personal  *estate  not  otherwise  disposed  of 
should  be  insuflScient  to  pay.  And  he  declared  his  will  to 
be  that,  subject  to  the  trusts  thereinbefore  declared,  the  said 
trustees,  or  the  survivors,  or  survivor  of  them,  or  the  heirs 
of  such  survivor,  or  their  or  his  assigns,  should,  by  such 

0)  Law  Rep.,  8  Ch.,  192. 
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deeds,  conveyances,  surrenders,  or  other  assurances,  and  in 
such  manner  as  counsel  should  advise,  convey,  settle,  and 
assure  all  and  singular  the  manors,  hereditaments,  and 
premises  in  the  said  county  of  Northampton,  subject  to  sub- 
sisting mortgages  (if  any) ;  and  also,  subject  to  and  after 
making '^due  provision  for  securing  the  payment,  out  of  the 
rents,  issues,  and  profits  thereof,  of  the  annual  sums  therein- 
before directed  to  be  paid  thereout,  to  the  use  of  his  eldest 
son,  the  defendant  George  H.  Capron,  and  his  assigns  for 
life,  with  remainder  to  the  use  of  his  grandson,  the  plaintiff 
George  H.  Capron,  the  eldest  son  of  the  defendant  George 
H.  Capron,  and  his  assigns  for  life,  with  remainder  to  the 
use  of  each  son  of  the  grandson  successively  in  tail  male, 
with  remainder  to  the  use  of  his  grandson,  Theodore  H.  S. 
Capron,  for  life,  with  remainder  to  each  of  his  sons  succes- 
sively in  tail  male,  with  remainder  to  each  younger  son  of 
the  defendant  G.  H.  Capron  bom  during  the  testator' s  life, 
for  their  lives  and  for  their  children  successively  in  tail  male, 
with  remainder  to  each  son  of  the  defendant  G.  H.  Capron 
born  after  the  death  of  the  testator  successively  in  tail  male, 
with  remainder  to  the  use  of  the  testator' s  other  children  in 
strict  settlement,  with  an  ultimate  remainder  to  such  person 
or  persons  as  should,  at  the  time  of  the  failure  of  the  pre- 
vious limitations,  be  his  heir  or  co-heirs  at  law,  his,  her,  or 
their  heirs  and  assigns,  forever. 

And  the  testator  gave  all  his  residuary  personal  estate  and 
effects  to  his  trustees  upon  trust  to  convert  into  money,  and, 
after  payment  of  his  debts,  funeral  expenses,  legacies,  and 
other  charges,  to  invest  the  surplus  in  the  purchase  of  lands 
to  be  settled  upon  the  same  trusts  as  were  declared  by  his 
will  as  to  his  estates  in  the  county  of  Northampton. 

The  testator  made  a  codicil  to  his  will,  dated  the  1st  of 
July,  1871,  and  thereby,  after  giving  a  life  interest  which  he 
had  purchased  in  certain  trust  funds,  and  after  bequeathing 
the  several  pecuniary  and  specific  bequests  therein  men- 
tioned, and  giving  directions  respecting,  the  discontinuance 
of  certain  allowances  made  *by  him:  as  therein  men-  [290 
tioned,  the  testator  in  all  other  respects  thereby  ratified  and 
confirmed  his  will. 

The  testator  died  on  the  24th  of  April,  1872,  and  the  free- 
hold, copyhold,  and  leasehold  estates  of  which  he  died  • 
seised  and  pessessed  consisted  exclusively  of  hereditaments 
in  the  county  of  Northampton,  aU  of  which  had  been  ac- 
quired by  him  previously  to  the  date  of  his  will. 

The  rents  of  such  part  of  the  testator's  estate  as  were  let 
to  tenants  at  the  time  of  his  death  were  payable  by  the  ten- 
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ants  thereof  half-yearly — that  is,  on  Lady  Day  and  Michael- 
mas in  each  year — the  said  net  half-yearly  rents  amounting 
to  the  sum  oi  £2,820  17*.  5d.  The  whole  of  the  rents  becom- 
ing due  at  Michaelmas,  1872,  had  been  received  *  by  the 
defendant  Gr.  H.  Capron  as  first  tenant  for  life  of  the  Korth- 
ampton  estates. 

The  question  for  the  opinion  of  the  court  was  whether  the 
said  sum  of  £2,820  17*.  6d.  ought  not  to  be  apportioned, 
under  the  Apportionment  Act,  1870,  as  at  the  death  of  the 
testator,  and  divided  between  the  persons  entitled  to  the  re- 
siduary personal  estate  on  the  one  hand,  and  the  first  tenant 
for  life  on  the  other  hand. 

Mr.  CoUon,  Q.O.,  and  Mr.  0.  A.  Saunders  for  the  plain- 
tiffs :  This  case  raises  the  neat  question  whether,  under  the 
Apportionment  Act,  1870  (33  &  34  Vict.  o.  35),  there  is  to  be 
an  apportionment  of  the  rents  derived  from  real  estate  de- 
vised oy  a  testator  seised  in  fee  6f  those  estates^  to  his  son 
for  life,  with  remainder  to  his  son' s  children  in  strict  settle- 
ment. The  2d  section  of  the  act  may  be  shortly  read  thus : 
'^  That  from  and  after  the  passing  of  the  act  all  rents  shall, 
like  interest  on  money  len^  be  considered  as  accruing  from 
day  to  day,  and  shall  be  apportionable  in  respect  of  time  ac- 
cordingly. ' '  These  are  rents  arising  fro  m  the  devised  estates, 
and  are  theref op  distinctly  within  tne  very  words  of  the  act, 
and  must  be  apportioned  accordingly. 

Several  cases  nave  lately  come  before  the  courts  in  which 
questions  have  arisen  under  this  act,  but  the  particular 
point  now  raised  has  never  been  discussed.  In  Whitehead 
V.  Whitehead  (*)  your  honor  decided  that  a  specific  l^acy 
was  not  within  the  act ;  and  in  Jones  v.  Ogle  ( )  the  court  of 
291]  appeal  decided  that  dividends  *in  respect  of  profits 
earned  by  a  mining  company  during  the  previous  year, 
which  were  declared  yearly,  did  not  come  within  the  terms 
*' dividend"  or  *' periodical  payment,"  and  were  therefore 
not  apportionable ;  but  these  cases  have  clearly  no  bearing 
upon  this  question ;  and  the' case  of  Browne  v.  Amyot  (*) 
arose  under  the  Apportionment  Act  4  &  6  Will.  4,  c.  22,  to 
remedy  the  defects  of  which  act  this  statute  was  passed. 

This  case  is  also  concluded  by  the  fact  that  tne  testator, 
by  a  codicil  dated  the  1st  of  July,  1871,  confirmed  his 
will,  and  therefore  republished  it  after  the  passing  of  ^e 
act. 

Mr.  JEoeritt,  and  Mr.  Kekewich^  for  the  defendants :  The 
first  question  which  arises  is,  whether  the  testator  intended 

Q)  Law  Rep.,  16  Eq.,  628.  (»)  n)id.,  8  Ch.,  192. 
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that  the  rent  of  his  estate  should  be  received  by  his  devisee, 
or  not  i  Now  the  will  was  made  in  April,  1866,  lon§  before 
the  passing  of  the  Apportionment  Act,  and  at  that  time  the 
law  clearly  was  that  the  rents  of  real  estate  would  not  be 
apportioned  between  the  devisee  and  the  testator's  general 
personal  estate.  It  is  to  be  assumed  that  the  testator  knew 
what  the  law  was  at  the  time  of  making  his  will,  and  that 
he  did  know  it  is  evident  from  the  wotds  used  with  reference 
to  the  annuities  given  in  the  first  clause  of  the  will ;  he  there 
says,  the  first  payment  of  such  annuities  to  be  made  at  the 
expiration  of  mree  calendar  months  after  his  decease,  and 
he  directed  that  a  proportionate  part  of  each  of  the  several 
annuities  should  be  payable  up  to  the  day  of  the  determina- 
tion thereof  respectively,  in  case  of  the  same  determining  on 
any  other  than  one  of  the  quarterly  days  of  payment.  There- 
fore he  bad  in  his  mind  the  question  as  to  apportionment, 
and  he  devises  his  estate  in  such  a  manner  as  that  under  the 
then  existing  law  the  rents  would  not  be  apportionable. 
Then  we  have  the  authority  of  the  lord  chancellor,  expressed 
in  tile  case  of  Jones  v.  Ogte  ('),  for  saying  that,  in  consider- 
ing a  will  in  reference  to  this  act,  you  must  construe  the 
words  according  to  the  law  in  force  at  the  time  the  testator 
expressed  himself,  and  this  court  wiU  not  aUow  the  testa- 
tor s  intention  to  be  perverted.  Lord  Selbome  in  that  case 
said  (•):  "If  it  were  necessary  to  Mecide,  I  should  [292 
have  very  sreat  difficulty  indeed  in  seeing  my  way  to  the 
conclusion  tnat  this  act  of  Parliament  either  was  intended 
to  alter,  or  has  in  this  case  had  the  effect  of  altering,  the 
proper  construction  of  words  contained  in  a  will  made  be- 
fore the  act  passed.  If  a  will  had  been  made  afterwards,  I 
can  quite  follow  the  ar^ment  which  would  say  that  in  such 
a  case  a  testator  makes  his  will  having  the  act  of  Parlia- 
ment in  view,  and  that  the  words  he  uses  are  not  to  be  con- 
strued without  regard  to  the  act  of  Parliament.  But  I 
apprehend  the  construction  of  the  words  of  a  specific  gift 
wiU  be  taken  generally  according  to  the  meanmg  of  the 
words  at  the  period  the  will  was  made."  The  principle  of 
that  decision  is,  that  you  are  to  look  at  the  will  to  see  what 
the  intentiion  of  the  testator  was  at  the  time  he  made  it,  and 
it  would  be  a  great  hardship  to  make  this  act  alter  what  the 
testator  must  have  intended  to  do.  In  fact,  we  contend  that 
the  act  does  not  apply  to  wills  made  before  the  passing  of 
the  act ;  and  the  intention  of  this  testator  is  still  more  clearly 
expressed  by  the  fact  that  the  annuities  given  by  him  are 
charged  upon  his  Northampton  estates,  and  the  first  pay- 

(1)  Law  Rep.,  8  Ch.,  192.  (•)  Law  Rep.,  8  Ch.,  195. 
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ment  of  such  annuities  is  to  be  made  at  the  expiration  of 
three  months  after  his  decease.  That  shows  that  the  deriaee 
was  to  take  the  rents,  or  he  would  hare  nothing  out  of  which 
to  pay  the  first  installment  of  the  annuities.  The  codicil, 
although  it  contains  the  formal  words  that  in  other  respects 
the  testator  ratified  and  confirmed  his  will,  was  made  for  a 
special  purpose,  and  not  with  the  intention  of  republishing 
the  will  so  as  to  make  it  8j)eak  from  the  date  of  the  wilL 

Mr.  HawlinSj  for  the  trustees,  cited  Boseingrave  y. 
Burke  (*). 

Mr.  Cotton,  in  reply. 

Sib  B.  Malins,  V  .C.  :  This  is  a  s])ecial  case  raising  a  point 
of  very  great  and  general  im]X)rtance  on  the  construction  of 
the  Apportionment  Act,  1870,  and  one  which,  no  doubt,  has 
been  tne  subiect  of  difference  of  opinion.  I  know  from  my 
own  personal  knowledge  that  some  persons  have  had  great 
difficulty  in  administering  estates  in  the  absence  of  jumcial 
construction  of  the  act 

293]  *The  point  is  this :  a  testator  seised  in  fee  devises  his 
estate  for  life,  with  remainder  over  in  strict  settiement ;  but 
it  wUl  make  no  difference  whether  he  devises  in  strict  settie- 
ment, or  to  a  person  in  fee.  The  question  is,  whether,  in 
the  case  of  a  testator  seised  in  fee  aying  in  the  middle  of  a 
half  year  or  other  periodical  payment,  there  is  an  apportion- 
ment in  favor  of  his  personal  representative,  or  whether  the 
devisee  who  will  be  the  owner  of  the  estate  when  the  next 
half  yearly  or  quarterly  payment,  or  whatever  it  may  be, 
becomes  due,  is  to  have  the  entire  rent.  The  law  before  this 
act  was  passed  was  perfectly  plain.  In  all  cases  of  money 
lent  on  mortgage  witn  interest  fcilling  due  from  day  to  day, 
if  the  mortgage  debt  was  given,  the  personal  representative 
would  have  tne  interest  or  so  many  days'  interest  as,  taking 
it  from  day  to  day,  would  have  accrued  up  to  the  day  or 
the  testator' s  death ;  but  in  this  particular  case  there  would 
not  be  ah  apportionment  between  the  estate  of  the  devisor 
and  the  devisee.  The  estate  of  the  devisor  would  have  had 
no  portion  of  the  accruing  rent,  and  the  devisee,  who  was 
the  owner  of  the  estate  when  the  debt  became  actually  due, 
would  have  the  half  yearly  or  periodical  payment.  This 
being  a  very  defective  state  of  tninffs,  this  act  of  1870,  as  I 
understood  at  the  time,  and  as  I  collect  from  its  terms,  has 
for  its  object  the  making  of  apportionments  generally.  It 
is  an  act  intituled,  "For  the  better  apportionment  of  rents 
and  other  periodical  payments."  Then  it  recites  "that 
rents  and  some  other  periodical  payments  are  not  apportion- 

P)  1 1r.  Rep.  Eq.,  186. 
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able  (like  interest  on  money  lent)  in  respect  of  time,  and  for 
remedy  of  some  of  the  mischiefs  and  inconveniences  thereby" 
arising,  divers  statutes  have  been  passed.  And  whereas  it 
is  expedient  to  make  provision  for  the  remedy  of  all  snch 
miscniefs  and  inconveniences.''  Then  it  is  enacted,  "That 
from  and  after  the  passing  of  this  act,  all  rents,  annuities, 
dividends,  and  other  periodical  payments  in  the  nature  of 
income  (whether  reserved  or  made  payable  under  an  instru- 
ment in  writing  or  otherwise),*  shall,  like  interest  on  monev 
lent,  be  considered  as  accruing  from  day  to  dav,  and  shall 
be  apportionable  in  respect  of  time  accordingly." 

Now,  therefore,  as  I  read  it,  the  intention  of  the  le^sla- 
ture  is  to  assimilate  rent  to  money  lent.  In  this  case,  if  in- 
stead of  the  testator  being  the  owner  of  these  estates,  he  had 
been  the  owner  *of  money  lent  on  mortoage,  it  is  clear  [294 
that  the  interest  of  the  money  would  have  been  apportion- 
able. I  take  it  that  the  provision  I  have  just  read  applies 
to  this  very  case.  Here  is  the  case  of  a  testator  devising  his 
estate  and  not  saying  a  word  about  the  accruing  rent,  and 
therefore,  the  accruing  rents  falling  due  from  day  to  day, 
every  day  there  is  a  specific  sum  which  becomes  due,  and 
consequently,  as  many  days'  interest  as  have  elapsed  since 
the  last  quarterly  or  half  yearly  payment  became  due,  in 
my  opinion,  are  apportionaole,  and  go  in  favor  of  the  gene- 
ral personal  representative,  and  do  not  go  to  the  devisee  of 
the  estate  :  and  I  may  say  that  that  would  be  my  interpre- 
tation of  tne  statute,  independently  of  any  decision ;  but  the 
vice-chancellor  of  Ireland,  in  the  case  of  Rosengrave  v. 
BurJce  ('),  which,  although  it  seems  to  have  been  decided  in 
chambers,  received  his  serious  attention,  came  to  precisely 
the  same  conclusion.  I  was  not  aware  of  it  when  I  formed 
this  opinion  in  my  own  mind.  I  find  a  very  elaborate  re- 
port of  that  case  in  the  Irish  Equity  Reports.  It  is  the 
opinion  of  an  able  judge,  carefully  considered,  and  it  is  in 
exact  accordance  with  the  opinion  J  have  come  to  on  the 
terms  of  the  act ;  and  although  it  was  argued  in  chambers, 
I  do  not  think  I  can  regard  it  with  less  authority  on  that 
account.  It  was  argued  by  counsel,  and  it  does  not  seem  to 
me  to  make  much  mfference  whether  it  was  decided  in  one 
room  or  in  another.     Therefore  I  think  it  is  a  good  authority. 

Then  it  is  said  that  there  is  ^  great  difference  in  conse- 
quence of  the  decision  of  the  full  Court  of  Appeal  in  Jones 
V.  Ogle  (•).  Of  course  I  need  not  say  that  if  tne  point  had 
been  decided  by  the  Court  of  Appeal,  I  should  not  have 
allowed  it  to  be  discussed  before  me,  but  I  should  have  f ol- 

(')  1 1r.  Rep.  Eq.,  186.  (»)  Law  Rep.,  8  Ch.,  192. 
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lowed  the  decision;  indeed  Mr.  Cotton  would  not  have 
asked  me  to  do  otherwise ;  but  I  find  that  it  is  clear  the 
point  has  not  been  decided  in  Jones  v.  Ogie.  That  case 
turned  upon  the  particular  words  of  the  will,  which  were : 
*' As  to  the  share  and  interest  which  I  have  in  the  LiUeshall 
Iron  Company,  I  bequeath  the  dividends  and  income  thereof 
to  my  uncle,  J.  T.  Ogle,  for  his  life,  and  after  his  death  the 
same  share  and  interest  shall  belong  to  his  two  daughters  in 
equal  shares ;"  and  he  gave  his  residuary  estate  to  trustees 
2^5]  upon  trust  *as  therein  mentioned,  and  appointed  the 
plaintin  his  executor.  The  decision  of  the  Court  of  Appeal, 
affirming  the  view  of  the  master  of  the  rolls,  tumea  on 
the  effect  of  those  words.  If  a  man  says,  ^^I  ^ve  all  the 
dividends  I  am  able  to  give,"  does  not  that  mclude  the 
whole  of  the  dividends  irrespective  of  any  a|)portionment  ? 
So,  ux)on  the  same  principle,  1  should  have  said  in  this  case 
if  the  testator  had  used  tne  words,  ^'  I  give  my  lands  and  all 
the  rents  accruing  for  or  in  res])ect  thereof,"  that  would  have 
been,  like  Jones  v.  OqU  ('),  an  express  gift  of  aecming 
rents ;  and  as  the  cardinal  point  in  construing  wills  is  to 
ascertain  the  testator's  intention,  there  can  be  no  doubt  that 
in  such  a  case  the  accruing  rejits  would  pass. 

But  I  am  bound  to  say  there  are  some  observations  of  the 
lord  chancellor,  which  seem  rather  to  favor  the  aixument, 
or  to  raise  a  doubt  at  all  events,  whether  the  act  of  1870  is 
to  apply  to  wills  already  made,  or  made  before  the  passing 
of  the  act.  There  is  iio  decision  on  the  subject,  and  there- 
fore I  cannot  regard  it  as  fettering  my  opinion  in  this  case, 
and  I  think  the  true  answer  to  sucn  a  statement  is  this — ^that 
if  the  legislature  had  intended  the  act  not  to  apply  to  instru- 
ments ^ready  executed,  it  would  have  said  so.  Bujt  the 
words  of  the  act  are  very  general,  and  it  takes  effect  from 
the  time  of  its  passing.  Its  general  enactment  is,  ^^Be  it 
enacted  that  from  and  after  the  passing  of  this  act,  all  rents 
shall,  like  interest  on  money  lent,  be  considered  as  accruing 
from  day  to  day.  Therefore  it  is  perfectly  clear  to  mjr  mind 
that  it  was  intended  to  apply  to  all  instruments  which,  at 
all  events,  should  come  into  operation  after  the  passing  of 
the  act,  and  the  will  does  come  into  operation  after  the 
passing  of  the  act,  supposing  the  testator  oies  after  it  passed. 
Every  testator  is  presumed  to  know  the  law.  This  testator 
made  his  will  in  1866,  and  as  he  republished  it  in  1871  b^  a 
codicil  made  after  the  passing  of  the  act,  he  mast  be  consid- 
ered as  repeating  every  word  of  it  at  that  time.  Therefore, 
although  I  do  not  decide  it  on  that  point,  lam  much  inclined 

0)  Law  Rep.,  8  Ch.,  191 
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to  think  that  it  does  fall  within  the  24th  section  of  the  Wills 
Act,  which  prescribes,  "That  every  will  shall  be  construed 
to  speak  and  take  effect  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator,  unless  a  contrary  inten- 
tion shall  appear  by  *the  will."  At  all  events  this  tes-  [296 
tator  confirms  and  republishes  his  will  by  the  codicil  in  1871, 
and  I  think  he  must  oe  considered  as  repeating  every  word 
of  his  will  at  that  time.  In  that  sense,  therefore,  the  will  is 
made  after  the  passing  of  the  act.  It  is  very  material  to 
observe  that  the  Apportionment  Act,  4  &  5  Will.  4,  c.  22,  does 

Erovide  that  it  shall  api)ly  to  all  payments  coming  due  at  a 
xed  period  under  any  instrument  to  be  executed  after  the 
passing  of  that  act,  or  (bein^  a  will  or  testamentary  instrument) 
that  shall  come  into  operation  after  the  passing  of  that  act ;  in 
other  words,  where  the  testator  shall  cue  after  the  passing  of 
the  act.  That  act  expressly  provides  that  it  shall  apply  to  all 
wills  at  whatever  period  they  come  into  operation  after  the 

gassing  of  the  act.  It  is  to  the  last  degree  improbable  that 
le  legislature,  whose  object  was  to  generalize  these  enact- 
ments, should  nave  intended  it  to  have  a  narrower  operation 
in  this  case  than  it  would  under  thie  4  &  6  Will.  4,  c.  22. 

Therefore,  upon  the  ground  that  the  enactment  is  most 
general,  my  opinion  is  that  it  must  apply  to  all  cases  at 
whatever  times  the  instrument  is  executed,  provided  it  comes 
into  operation  after  the  passing  of  the  act ;  and  that  being 
so,  the  act  implies  in  this  case,  and  the  rent  must  be  taken 
just  the  same  as  interest  accruing  from  day  to  day,  and, 
consequently,  I  am  of  opinion  that  there  must  be  an  appor- 
tionment between  the  devisee  and  the  personal  representative 
of  the  testator. 

Solicitors  for  all  the  parties:  Messrs.  ClarJcCy  Son^  <fe 
MawliTis. 


[Lftw  Reports,  17  Equity  Caaee,  808.] 
V.-C.  B.,  Jan.  28,  24,  1874. 

♦SPELLING  V.  Thomas.  [303 

[1871    8.     128.] 

Spedjic  Performance-^StattUe  of  Fraud* —  Written  CotUraet  afUrtoardi  varied  hy  Parol 

Agreement. 

Plaintiff,  the  owner  of  nx  leasehold  houses,  agreed  in  writing  to  let  one  of  them, 
numbered  737,  to  a  tradesman,  the  agreement  saying  nothing  about  a  restrictive 
coTenant.  On  the  same  day  he  also  agreed  to  let  another  of  the  houses,  numbered 
785,  to  a  grocer,  aud  as  he  (plaintiff)  fdieged,  agreed  with  him  that  the  business  of 
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a  grocer  should  not  be  carried  on  in  any  of  the  other  fire  houses.  Afterwards  he 
contracted  to  sell  the  honse  No.  737  and  a  third  honse,  numbered  7S9,  to  6.  T.,  also 
a  grocer,  and  the  i^reement,  which  was  in  writing  and  dated  the  6th  of  Jnly,  1870, 
contained  nothing  about  a  restrictive  covenant,  but  an  underlease  was  prepared  and 
engrossed  which  did  contain  a  covenant  that  the  premises  shoiild  not  oe  used  for  a 
grocer's  business.  An  appointment  was  made  for  the  execution  of  the  underlease 
and  counterpart  on  a  certain  day ;  but  on  the  previous  evening,  G.  T.  died  suddenly, 
intestate.  It  was  stated,  but  on  the  plaintiff's  evidence  only,  that  after  the  written 
agreement  of  the  6th  of  July,  and  before  G.  T.'s  death,  G.  T.  verbally  agreed  to  the 
insertion  of  the  restriction,  and  there  was  other  evidence  that  he  was  prepared  to 
execute  a  counterpart  of  the  enffrossraent.  It  having  been  shown  that  tne  msertioa 
of  such  a  restriction  would  considerably  diminish  the  value  of  the  property : 

Bdd^  that  the  defendant,  the  administrator  of  the  intestate,  ooula  not  be  compelled 
to  execute  a  counterpart  of  a  lease  contuning  such  a  restriction. 

The  written  agreement  of  the  6th  of  July  stipulated  that  the  property  should  be 
bouffht  *'  subject  to  the  existing  tenancies."  The  plaintiff  alleged  that  on  the  6th  of  July 
the  lessee  of  the  house  No.  787  was  under  an  agreement  to  consent  to  a  restrictive  cove- 
nant, and  in  proof  of  this  the  counterpart  of  a  lease,  bearinc;  date  the  day  before  the 
agreement  of  the  6th  of  July,  was  prcxiuced,  containing  such  a  covenant.  It  having 
TOen  shown  that  the  lease  was  antedated  and  was  not  in  fiact  executed  till  after  the 
6th  of  July,  1870: 

Hddf  that  the  administrator  was  not  by  this  clause  bound  to  execute  the  counter- 
part of  a  lease  containing  the  restriction. 

Circumstances  under  which  acceptance  of  a  verbal  alteration  in  a  written  agree- 
ment wiU  not  be  infierred. 

MonoK  for  decree. 

In  February,  1867,  a  lease  for  a  term  of  eighty-eight  years, 
less  three  days,  from  the  24th  of  June,  1823,  of  six  houses 
in  the  Old  Kent  Road,  Camberwell,  Surrey,  at  a  rent  of  £66, 
became  vested  in  William  Stark. 

304  *In  January,  1870,  the  plaintiff,  Frederick  Snelling, 
entered  into  an  agreement  with  Stark,  that  in  consideration 
of  his  (Snelling's)  building  shops  on  the  forecourts  of  these 
houses,  he  should  become  entiued  to  leases  of  the  houses, 
with  an  option  of  purchasing  Stark's  interest;  and  Stark's 
interest  was  afterwards  assigned  to  Snelling. 

Bv  a  written  agreement  dated  the  24th  of  March,  1870, 
Snelling  agreed,  before  the  following  Midsummer  Day,  to 
grant  to  George  Sowman,  a  ham  and  beef  seller,  a  lease  of 
one  of  the  houses,  numbered  737,  for  a  term  of  not  less  than 
forty  years,  from  Lady  Day,  1870.  The  a^eement  did  not 
contain  any  stipulation  as  to  any  restrictive  covenant. 
Under  this  agreement  Sowman  entered  into  possession. 

By  another  agreement  of  the  same  date  Snelling  agreed  to 
grant  to  Charles  Albert  Carter,  a  grocer,  a  lease  of  another 
of  the  houses,  numbered  736 :  and  Snelling  thereby  agreed 
not  to  let  either  of  the  other  five  houses  to  be  used  as  a 
grocer' s  or  cheesemonger' s  shop. 

In  about  June,  1870,  one  George  Thomas,  a  grocer,  agreed 
to  purchase  the  interest  of  Snelhng  in  the  house  numbered 
737,  and  in  another  numbered  739  ;  and  on  the  6th  of  July, 
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1870,  Snellin^  and  Thomas  met  at  the  office  of  Messrs.  Jen- 
kinson,  Snelhng's  solicitors,  and  there  signed  an  agreement, 
whereby  SnelliM  agreed  to  sell,  and  Thomas  agreed  to  buy, 
the  two  houses  lor  £1,000.  It  was  agreed  that  the  jjurchase 
should  be  completed  on  the  11th  of  August  following,  and 
that  on  completion  the  purchaser  shomd  have  possession 
and  be  entitled  to  the  rents  and  profits,  "subject  to  the  ex- 
isting tenancies."  The  vendor  agreed,  on  completion,  to 
grant  an  underlease,  and  it  was  agreed  that  the  underlease 
should  contain  ' '  covenants  similar  to  those  contained  in  the 
original  lease  so  far  as  the  same  may  be  applicable." 

An  underlease  was  accordingly  prepared  oy  the  solicitors, 
acting  for  both  parties,  and  in  it  was  inserted  a  covenant  not 
to  carry  on  upon  the  demised  premises  the  trade  or  business 
of  a  grocer  and  cheesemonger.  On  the  11th  of  August 
George  Thomas  called  at  Messrs.  Jenkinson's  office,  and 
saw  Mr.  Atchley,  the  conveyancing  clerk  who  had  drafted 
the  underlease.  According  to  Mr.  Atchley' s  evidence,  what 
took  place  was  as  follows : 

"I  saw  him  (ThomasJ  upon  this  occasion,  and  informed 
him  of  *the  instructions  tne  plaintiff  (Snelling)  had  given  [S05 
me  with  regard  to  the  restriction  as  to  carrying  on  tne  busmess 
of  a  grocer  or  cheesemonger  upon  the  said  premises,  and  he 
replied  that  it  was  quite  right,  and  that  that  was  the  arrange- 
ment made  between  himself  and  Mr.  Snelling,  although  it 
was  not  so  expressed  in  the  written  agreement,  and  I  there 
and  then  at  his  request  handed  him  the  draft  lease,  .  .  .  and 
he  read  the  same  carefully  through,  occasionally  asking 
some  explanation,  but  without  much  comment,  until  he 
came  to  tne  restrictive  covenant  in  the  said  lease,  when  he 
said,  *0h,  this  is  the  part,  is  it?  Well,  I  don't  see  any 
objection  to  that ;'  or  '  that  is  quite  right ;'  or  words  to  that 
effect.  He  then  left  the  said  office  with  the  expressed  in- 
tention of  attending  again  on  the  next  day  at  two  o'clock  to 
execute  the  lease." 

An  engrossment  of  the  draft  lease  was  made ;  but  on  the 
evening  of  the  same  day,  the  11th  of  August,  George  Thomas 
died  suddenl}^,  intestate ;  and  on  the  31st  of  August,  1870, 
letters  of  administration  were  granted  to  the  defendant,  John 
Thomas. 

At  some  period  after  the  death  of  Georee  Thomas,  it  did 
not  appear  when,  a  lease  of  the  house.  No.  737,  was  exe- 
cuted by  Snelling  to  Sowman,  whereby  the  premises  were 
demised  to  him  for  forty-one  years  and  a  quarter,  less  ten 
days,  from  Lady  Day,  1870,  at  a  rent  of  £65,  and  Sowman 
thereby  covenanted  not  to  carry  on,  or  permit  to  be  carried 
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on  upon  the  premises,  the  business  or  trade  of  a  grocer  or 
cheesemonger.  This  lease  was  antedated  the  6th  of  July, 
1870,  the  day  before  the  date  of  the  above-mentioned  agree- 
ment with  George  Thomas. 

The  administrator,  who  lived  in  Yorkshire,  was  desirous 
of  selling  the  property,  and  employed  as  his  solicitors  Messrs. 
Bridger  &  Collins.  On  the  17th  of  August,  1870,  one  of  the 
Messrs.  Bridger  &  GoUins  called  at  Messrs.  Jenkinsons'  oflSce, 
and  having  heard  that  an  underlease  had  been  raepared  and 
was  to  have  been  executed  on  the  day  after  Mr.  Thomas  died, 
borrowed  the  draft  He  said  that  axter  glancing  through  it, 
and  estimating,  for  the  purposes  of  the  administration,  the 
value  of  the  contract  to  oe  £250,  he  had  it  copied  by  a  law 
stationer. 

On  the  37th  of  August  another  of  the  Messrs.  Bridger  & 
GoUins  called  at  Messrs.  Jenkinsons'  office,  and  returned  the 
draft. 

On  the  13th  of  September,  1870,  the  property  was  put  up 
306]  for  *sale.  In  the  particulars  it  was  described  as  fol- 
lows: "Lot  2.  The  benefit  of  a  contract  for  the  purchase 
of  two  commanding  shops,"  (describing  them).  "No.  737 
is  let  to  Mr.  George  Sowman,  provision  merchant,  at  a  rental 
of  £65  per  annum,  who  is  desirous  of  having  a  lease  for  the 
whole  term  at  the  same  rent.  A  lease  has  been  prepared  but 
not  executed.  No.  739  is  in  hand,  and  is  of  tne  estimated 
value  of  £75  per  annum.  .  .  .  The  underlease  has  been 
prepared  and  engrossed  in  pursuance  of  the  agreement,  and 
was  to  have  been  executed  the  day  the  intestate  died.  .  .  . 
The  contract  for  purchase  and  engrossment  of  the  lease  .  .  . 
can  be  seen  at  the  offices  of  Messrs.  Jenkinson  &  Son."  .  .  . 
The  9th  condition  stated  that  the  proposed  lease  and  the 
contract,  or  abstracts  or  copies  thereof,  could  be  inspected 
at  the  offices  of  Messrs.  Bridger  &  GolUns  on  the  day  prior 
to  the  sale,  "and  mav  also  b^  seen  at  the  time  of  sale  ;  and 
every  purchaser  shall  be  deemed  to  buy  with  full  notice  of 
the  contents  of  such  documents," 

No  sale  of  lot  2  was  effected  at  the  auction. 

In  November,  1870,  Messrs.  Bridger  &  Gollins  called  for 
an  abstract  of  Snelling's  title  to  the  two  houses,  which  was 
furnished  on  the  4th  of  November.  Tlie  only  documents  ab- 
stracted were  the  original  lease  in  1823,  and  the  assignment 
by  Stark  to  Snelling  m  1870,  neither  of  which  disclo^  any 
restrictive  covenant,  and  no  objections  or  requisitions  were 
made  ;  but  about  the  18th  of  November  Messrs.  Bridger  & 
Gollins  received  from  Messrs.  Jenkinson  a  draft  of  the  pro- 
posed underlease  from  Snelling  to  John  Thomas,  containing  a 
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recital  of  the  lease  to  Sowman^  and  a  coyenant  on  the  part 
of  the  lessee  not  to  carry  on,  or  permit  to  be  carried  on  upon 
the  two  houses  the  trade  or  business  of  a  grocer  or  cheese- 
monger without  the  lessor' s  consent.  Messrs.  Bridger  &  Col- 
lins, on  the  18th  of  November,  struck  out  the  covenant  and 
returned  the  draft,  observing  that  they  had  altered  it  "in 
strict  accordance  with  the  agreement,  and  with  the  lease  of 
the  14th  of  July,  1823.  We  return  it  without  prejudice  to 
the  question  as  to  Mr.  Sowman's  lease."  Messrs.  Jenkinson, 
on  the  2l8t,  replied  that  the  covenant,  "though  not  appear- 
ing in  the  contract,  was  a  matter  of  arrangement  between 
Mr.  Snelling  and  Mr.  Thomas  after  the  contract  was  signed, 
and  the  late  Mr.  Thomas  approved  of  the  draft  lease  with 
that  covenant,  and  it  was  engrossed.  Mr.  *Snelling  is  [307 
under  covenant  not  to  allow  the  business  of  a  grocer  or 
cheesemonger  in  either  of  the  five  houses  held  by  him." 

On  the  24th  of  November  Messrs.  Bridger  &  Collins  wrote 
to  say  that  their  client,  being  merely  an  administrator,  could 
not  accept  a  lease  subject  to  any  underlease  or  incumbrance 
not  appearing  on  the  written  contract,  without  legal  evi- 
dence ;  that  they  might  be  disposed  to  waive  Sowman's  lease, 
but  could  not  waive  the  objection  to  the  restrictive  covenant. 
To  this  Messrs.  Jenkinson  answered  on  the  25th  of  Novem- 
ber, that  the  fact  of  Mr.  George  Thomas  having  died  before 
the  contract  was  completed  would  not  exonerate  his  admin- 
istrator from  carrying  out  the  express  agreement  which  he 
had  entered  into  with  SneUing.  ' '  The  contract  between  them 
was  that  the  houses  were  sold,  '  subject  to  the  existing  ten- 
ancies,' and  previously  to  the  contract  (as  Mr.  Thomas  was 
well  aware)  Mr.  Snelling  had  agreed  to  grant  to  Sowman  a 
lease  of  No.  737,  at  the  rent  of  £65  a  year,  and  no  objection 
can  now  be  taken  that  this  lease  has  been  granted.  With 
regard  to  the  covenant  .  .  .  the  fact  whether  it  is  or  not  in- 
jurious and  reduces  the  value  of  the  lease,  is  immaterial,  as 
the  draft  was  approved  of  by  Mr.  Thomas  in  his  lifetime, 
was  engrossed,  and  he  had  made  an  appointment  to  execute 
it  (as  is  proved)  the  day  before  he  diea.^' 

John  Thomas  refused  to  execute  the  counterpart  under- 
lease, with  the  covenant  in  it ;  and  on  the  22d  of  May,  1871, 
the  bill  was  filed  by  Snelling  against  John  Thomas. 

The  bill  stated  that  after  the  execution  of  the  agreement 
for  a  lease  between  the  plaintiff  and  Sowman,  it  was  further 
agreed  between  them  that  a  covenant  should  be  iijserted  in 
Sowman's  lease,  that  the  lessee  should  not  carry  on,  or  per- 
mit to  be  carried  on  upon  the  premises,  the  business  of  a 
grocer  or  cheesemonger.  It  stated  that  when  George  Thom^-s, 
7  Eng.  Rep.  J  105 
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in  June,  became  desirous  of  purchasing  the  plaintiff's  inter- 
est, plaintiff  told  him  of  the  agreement  with  Sowman,  and 
of  the  restriction  affecting  both  houses,  and  George  Thomas 
requested  him  not  to  grant  a  lease  to  Sowman  oef ore  the 
completion  of  the  purchase  as  he,  George  Thomas,  was  de- 
sirous of  himself  granting  the  lease.  It  then  stated  the 
agreement  of  the  6th  of  July,  1870 ;  that  Gteorge  Thomas 
agreed  to  the  insertion  of  the  covenant,  and  to  the  terms  of 
the  draft  underlease ;  his  sudden  death ;  charged  that  un- 
308]  der  the  ^circumstances  the  title  was  approved  by 
George  Thomas  in  his  lifetime,  and  that  the  defendant  was 
not  entitled  to  make  any  requisitions  or  objections  in  respect 
thereof ;  also  that  the  defendant,  since  George  Thomas's 
death,  had  accepted  and  approved  the  title  so  mr  as  it  was 
affected  by  the  restriction,  and  had  accepted  and  approved 
the  form  of  the  underlease  to  be  granted. 

The  bill  prayed  for  specific  performance  of  the  agreement 
of  the  6th  of  J  uly,  1870,  the  plaintiff  submitting  to  perform 
the  same  so  far  as  it  was  unperformed  on  his  part ;  also  for 
a  declaration  that  George  Thomas  in  his  lifetime,  and  the 
defendant  since  his  decease,  had  waived  their  right  to  inves- 
tigate the  plaintiff' s  title,  and  that  they  had  accepted  the 
tiUe  and  the  form  of  lease  as  engrossed  ;  that  the  defendant 
might  be  decreed  to  execute  the  counterpart,  and  to  pay  the 
residue  of  the  purchase-money  ;  with  other  relief. 

The  defendant,  by  his  answer,  said  that  the  statements  re- 
lating to  lot  2  in  the  particulars  of  sale  were  made  entirely 
from  the  statements  of  the  plaintifF  s  solicitors  ;  that  at  the 
interview  of  the  27th  of  August,  1870,  Mr.  W.  R.  Collins 
distinctly  asked  whether  there  was  any  written  agree- 
ment to  grant  a  lease  to  Sowman,  and  was  told  there  was 
not ;  that  the  29th  of  October,  1870,  was  the  first  date  at 
which  the  def edant'  s  solicitors  had  any  notice  or  suspicion 
of  the  agreement  with  Sowman;  and  that  not  even  then 
were  they  informed  of  its  terms. 

He  further  said,  that  not  until  the  18th  of  November,  1870, 
when  the  draft  of  the  proposed  underlease  to  the  defendant 
was  sent,  were  he  or  his  solicitors  aware  of  the  lease  having 
been  granted  to  Sowman  ;  and  that  the  letter  of  the  21  st  of 
November  was  the  first  intimation  he  or  his  solicitors  ever 
had  that  there  was  any  contract  or  arrangement  between  the 
plaintiff  and  George  Thomas  as  to  the  restriction. 

He  denied  that  he  had  adoj^ted  the  contract  with  a  full 
knowledge  of  the  plaintiff's  title  with  I'eference  to  the  re- 
strictions ;  said  he  had  always  been  ready  and  willing  to 
specifically  perform* the  agreement  of  the  6th  of  July,  1870, 
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and  to  accept  an  underlease  according  to  its  terms  ;  that  the 
insertion  of  such  a  covenant  was  unusual,  and  would  de- 
preciate the  property ;  and  claimed  the  benefit  of  the  Statute 
of  Frauds. 

*The  plaintiff,  by  his  affidavit,  described  the  negotia-  [309 
tions  with  George  Thomas  as  being  conducted  on  the  express 
understanding  that  the  trade  of  a  grocer  and  cheesemonger 
could  not  be  carried  on  in  anv  of  the  houses  except  Carter  s. 
He  said  that  on  the  6th  of  July,  1870,  he  met  Mr.  Thomas 
by  appointment  at  Messrs.  JeuKinsons'  office,  and  they  mu- 
tually gave  instructions  to  Mr.  Atchley,  the  clerk,  to  draw 
up  the  agreement.  He  said,  ''  I  do  not  think  the  special  re- 
striction as  to  the  trades  .  .  .  was  mentioned  to  Mr.  Atchley 
as  part  of  the  instructions  to  him  for  the  purpose  of  draw- 
ing up  the  said  agreement,  but  I  positively  state  that  it  was 
most  distinctly  understood  between  the  plaintiff  and  my- 
self .  .  .  that  such  special  restrictions  should  be  inserted." 

Mr.  Atchley  said  that  Mr.  Thomas  was  very  anxious  to 
have  the  agreement  prepared  at  once,  as  he  desired  to  show 
it  to  the  solicitor  of  a  building  society  of  which  he  was  a 
member.  To  the  best  of  his  recollection  notliing  whatever 
was  said  at  this  interview  either  by  the  plaintiff  or  Mr. 
Thomas  as  to  any  restrictions  about  letting  the  houses.  He 
then  deposed  as  above  stated. 

Mr.  W .  R.  Collins'  impression,  that  at  the  interview  of  the 
27th  of  August  he  was  informed  that  there  was  no  existing 
agreement  with  Sowman,  was  wholly  contradicted  by  Mr. 
Atchley. 

Mr.  Kice,  a  surveyor,  deposed  that  the  restriction  would 
depreciate  the  property  to  the  amount  of*  £250.  ' 

Mr.  Eddis,  Q.C.,  and  Mr.  Decimus  Stu/rges^  for  the 
plaintiff:  The  property  was  sold  to  George  Thomas,  "sub- 
ject to  the  existing  tenancies."  He  knew  of  the  terms  on 
which  the  property  was  agreed  to  be  let  to  Sowman  and 
Carter.  There  can  be  no  doubt  of  this,  for  an  underlease, 
having  in  it  this  restrictive  covenant,  was  drafted  and  brought 
to  his  attention ;  he  agreed  to  enter  into  the  covenant ;  the 
engrossment  was  prepared,  and  he  was  to  have  executed  it 
next  day,  but  died  the  same  evening.  The  defendant  adopts 
the  contract,  and  puts  the  property  up  for  sale,  stating  the 
fact  of  the  underlease  having  been  prepared  and  engrossed, 
"in  pursuance  of  the  agreement,"  and  offering  it  for  inspec- 
tion.   What  is  that  but  adoption  ? 

We  do  not  ask  the  court  to  enforce  specific  performance 
of  a  contract  with  a  parol  variation ;  but  we  say  that  parol 
evidence  is  *admissible  to  explain  the  subject-mr.tter  [310 
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of  the  agreement :  Ogilvi^  v.  FoljaTnbe  (')-    We  do  not  wish 
to  vary  the  terms,  only  to  explain  them. 

Supposing  the  contract  with  Gfeoree  Thomas  to  have  been 
perfectly  open,  if  he  was  acquaintea  with  the  fact  of  the  ex- 
istence of  an  incumbrance,  he  was  bound.  Here  there  is  evi- 
dence of  knowledge  having  been  brought  to  George  Thomas 
Eersonally.  He  saw  the  draft  underlease,  which  ^ve  no- 
ce  of  the  restriction  :  Smith  v.  Capron  (•).  "  He  hsMcl  notice, 
and  it  is  not  necessary  to  put  it  on  contract"  :  McMurray 
V.  Spicer  ('). 

If  George  Thomas  were  now  alive,  and  were  to  admit  the 
parol  variation,  and  his  assent  to  the  underlease  as  engrossed, 
would  the  court  aJlow  him  afterwards  to  shift  his  position, 
and  repudiate  his  agreement?  (George  Thomas  was  not  a 
lawyer,  and  probably  was  not  alive  to  the  necessity  of  men- 
tioning the  matter  at  the  time  to  Mr.  Atchley ;  but  he  was 
a  grocer,  and  therefore  likely  to  be  on  his  gimrd  with  the 
plaintiff. 

Mr.  Kay^  Q.C.,  and  Mr.-TF.  Pearson^  for  the  defendant: 
We  rely  on  the  statute.  Neither  the  administrator  nor  any 
one  else  had  any  inkling  of  this  alleged  secret  term  of  the 
agreement.  How  can  a  man  in  the  position  of  a  fiduciary 
depart  from  a  written  a^eement,  unless  there  is  l^al  evi- 
dence of  some  term  which  is  binding  on  him  under  the 
statute  \  This  claim  is  a  specimen  of  the  verv  evil  and  mis- 
chief which  the  Statute  of  Frauds  was  passed  to  prevent. 

Van  V.  Corpe  (*)  shows  that  ' '  usual ' '  covenants  do  not 
include  a  covenant  in  restraint  of  trade  ;  also  that  an  agree- 
ment for  a  lease  cannot  be  specifically  performed  with  a 
variation:  Jordan  y,  Sawkins  Q ;  Imrse  v.  Lord  8ey- 
Tnour  (•) ;  SugderCs  Vendors  and  Purchasers  ('). 

It  is  not  as  though  no  mention  of  covenants  was  made  in 
the  contract :  it  was  stipulated  that  the  covenants  were  to 
correspond  with  those  of  the  original  lease.  Until  the  terms 
311]  of  the  lease  to  *Sowman,  and  of  the  alleged  agreement 
between  the  plaintiff  and  Sowman,  became  known  to  the 
defendant's  solicitors,  for  aught  they  knew,  the  restrictive 
covenant  in  the  underlease  (produced  on  the  17th  of  August) 
was  in  conformity  with  a  covenant  to  the  same  effect  in  the 
original  lease.  They  did  not  see  Sowman' s  lease  till  the  18th 
of  November,  The  plaintiff  tries  to  impose  upon  us  other 
and  different  covenants.  No  doubt  a  man  may  by  parol 
waive  something  which  the  law  would  otherwise  give  mm  ; 

O  8Mer.,  63.  (»)  1  Ves.,  402. 

(*)  7  Hare,  186,  189.  («)  18  Beav.,  254,  269. 

(8)  Law  Rep.,  6  Eq.,  627,  641.  (')  14th  Ed.,  p.  165. 
(<)  3  M7.  ife  K.,  269. 
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as,  for  example,  a  ri^ht  to  see  the  lessor's  title,  as  in  Ogilvie 
V.  Foljambe  (*) ;  but  in  the  present  case  there  was  no  waiver ; 
there  was  simply  ignorance  on  the  part  of  the  defendant's 
solicitors. 

Mr.  Eddis^  in  reply :  We  do  not  rely  upon  constructive 
notice ;  the  question  is,  what  was  the  contract  ?  The  proof 
of  what  it  was  does  not  rest  upon  the  evidence  of  Mr.  Snel- 
ling  alone ;  there  is  also  that  of  Mr.  Atchley.  There  is  also 
the  strong  presumption  arising  from  all  the  surrounding 
circumstances.  There  can  be  no  doubt  that  Snelling  was 
bound  to  Sowman,  and  if  so,  the  defendant  is  equally  bound : 
TvZk  V.  Moxhyi^) ;   Wilson  v.  Harti^). 

Mr.  Kay^  in  reply  on  Wilson  v.  Hart 

Sir  James  Bacon,  V.G.  :  This  case  has  occupied  a  long 
time  in  discussion,  but  the  point  of  the  defence  is  a  very 
simple  one,  namely,  the  Statute  of  Frauds.  The  plaintiff 
has  to  make  out  that  the  statute  does  not  ap|>ly. 

The  j)laintiff'  s  statement  (and  his  affidavit  is  the  only  evi- 
dence in  support  of  that  statement),  is  that,  upon  the  occa* 
sion  of  the  mterview  for  the  purchase,  he  explained  to  the 
intending  purchaser  that  there  were  certain  restrictive  en- 
gagements or  covenants  which  would  be  binding  on  the 
purchaser,  if  and  when  his  purchase  should  be  completed* 
That  rests  entirely  and  solely  on  the  statement  of  the  plain- 
tiff himself. 

Now  the  transaction  proceeds  thus :  The  parties  go  to  a 
solicitor,  they  state  to  him  the  terms  of  their  contract,  he 
reduces  it  into  writing,  and  he  states  in  evidence — what  is  in 
general  quite  *consistent  with  the  statement  of  the  [312 
plaintiff — ^that  there  was  not  one  word  mentioned  in  his 
presence,  at  the  time  when  he  performed  his  office,  about 
the  restrictive  covenant.  So  that  I  am  quite  justified  in 
saying  that  the  alleged  acceptance  of  such  a  covenant  rests 
on  the  plaintiff' s  evidence  alone ;  for  to  carry  on  Mr.  Atch- 
ley's  version,  what  he  further  states  is,  that,  after  that 
agreement  in  writing  had  been  signed  by  the  parties,  and  he 
had  had  instructions  to  prepare  the  lease  which  was  to  be 
executed  in  consequence  of  them,  the  plaintiff  came  to  him 
and  informed  him  that  he  and  George  Thomas  had  agreed 
about  the  restrictive  covenant.  That  does  not  caijry  it  any 
further.  The  plaintiff  does  not  suggest  or  assign  any  other 
time  when  the  agreement  was  come  to  than  the  6th  of  July, 
the  date  of  the  original  treaty.  He  does  not  say  that  any 
subsequent  agreement  was  made,  but  the  evidence  of  Atch- 

(')  8  Mer.,  68.  («)  2  Ph.,  774.  (»)  Law  Hop.,  1  Ch.,  468. 


838  EQUITY  CASES.  [L.  R. 

1874  Snelling  v/Thomaa.  V.-C.  R 

ley  is,  that  the  plaintiff  informed  him  of  the  particular  stip- 
ulation, but  did  not  say  anything  as  to  a  restrictive  covenant 
being  part  of  the  contract.  The  plaintiff  does  not  say  that 
it  was  forgotten  when  he  was  before  Atchley.  He  does  not 
assign  any  reason  why  it  was  not  inserted  as  a  part  of  the 
agreement ;  but  Atchley  savs  that  on  communication  after- 
wards had  with  George  Thomas,  and  on  his  (Atchley' s) 
information,  George  Thomas  said,  "Yes,  that  is  the  arrange- 
ment we  have  come  to."  Mr.  Atchley' s  statement  is  noth- 
ing one  way  or  the  other.  It  is  quite  consistent  with  the 
facts  as  he  states  them,  that,  after  the  parties  had  been 
before  the  solicitor's  clerk  and  had  signed  the  agreement, 
they  bethought  themselves  that  there  was  to  be  that  restrict- 
ive covenant,  and  that  George  Thomas  said  so.  When  at  a 
later  period  the  draft  was  read  over  to  him,  he  said,  "Oh, 
is  that  it?"  when  they  came  to  the  restrictive  covenant. 
But  that  is  not  the  agreement.  It  is  an  inference  which 
George  Thomas,  if  he  were  now  alive,  might  probably  draw. 
Lookmg  at  this  case  in  the  same  aspect  as  if  George  Thomas 
were  now  alive,  he  might  have  said,  "Yes,  after  the  agree- 
ment was  come  to,  the  plaintiff  told  me  that  he  was  bound 
by  these  covenants,  and  I  did  say  I  did  not  care  for  that, 
and  I  completed  the  purchase;  but  I  have  changed  my 
mind."  That  would  be  nudum  pactum^  and  the  statute 
clearly  applies.  Now  this  is,  to  my  mind,  a  conclusive 
answer  to  the  case,  there  being  nothing  but  the  plaintiff's 
313]  statement;  because  from  the  observations  I  *have 
made  it  will  appear  that  I  attach  no  importance  to  what  Mr. 
Atchley  says.  Taking  it  exactly  as  he  says,  it  is  of  no  weight 
to  determine  the  question  which  is  raised.  There  is  but  one 
fact  material,  and  that  fact  is  this,  that  there  is  a  written 
agreement,  clear,  distinct,  and  express  in  its  terms,  and  then 
the  plaintiff  says,  "You  must  add  to  that  agreement  an- 
other stipulation  of  a  character  very  onerous  to  you,  the 
purchaser,  for  nay  benefit  and  advantage,  and'I  ask  you  to 
add  it,  because  I  say  that  that  arrangement  was  come  to 
between  us."  A  case  more  clearly  within  the  Statute  of 
Frauds  cannot  be  stated.  Anything  more  dangerous  than 
to  permit  a  legal  or  equitable  right  to  be  established  on  such 
evidence  cannot  be  conceived,  when,  after  the  sudden  death 
of  Thomas,  no  one  remains  who  can  throw  any  particular 
light  upon  the  subject  of  these  negotiations  between  the 
parties.  The  draft  is  prepared,  and  in  consequence  of  in- 
structions it  is  communicated  to  Mr.  Collins.  '  The  agree- 
ment shows  on  the  face  of  it  that  the  lease  is  to  contain  the 
covenants  contained  in  the  original  lease,  and  I  must  say 
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that,  in  my  judgment,  it  was  to  contain  no  other  conditions. 
It  naturally  follows  that,  if  two  persons  having  a  derivative 
title  under  a  lease  agree  that  they  shall  retain  it  as  under 
the  ori^nal  lease,  they  retain  it  under  the  stipulations  con- 
tained m  that  lease,  and  no  others.  As  there  is  nothing  to 
lead  to  any  other  conclusion,  in  my  opinion  it  was  agreed 
that  the  lease  should  contain  those  covenants  and  no  otners. 

Then  it  is  said  that  he  takes  it  subject  to  the  existing  ten- 
ancies. The  words  of  the  agreement  in  that  respect,  I  think, 
are  sufficiently  explicit:  '*0n  such  completion  the  pur- 
chaser shall  have  possession  of  the  premises,  and  from  that 
day  be  entitled  to  the  rents  and  profits,  subject  to  the  ex- 
isting tenancies."  That  is  simply  a  qualification  of  the 
right  which  the  agreement  proposes  to  transfer  to  the  pur- 
chaser— a  qualification  of  his  interest  in  the  rents  and  profits, 
and  of  the  lact  that-  he  shall  have  possession.  He  shall  not 
receive  the  rents,  or  have  possession  of  the  premises,  other- 
wise than  subject  to  the  existing  tenancies.  The  "existing 
tenancies  "  was  a  thing  that  was  obvious  enough,  and  about 
which  the  purchaser  did  not  care  a  straw.  He  saw  Carter 
in  possession  of  one  of  these  houses.  When  I  say  "these 
houses,"  I  mean  the  *six.  Carter  was  in  possession  [314: 
of  one,  and  Sowman  in  possession  of  another.  What  did  it 
concern  the  purchaser  what  the  tenancy  of  Carter  was  ?  and 
as  to  Sowman,  he  had  entered,  and  it  is  certain  that  at  that 
time  there  was  no  binding  agreement  as  to  a  restrictive  cove- 
nant between  Sowman  and  the  plaintiff.  In  my  opinion  it 
would  be  a  great  hardship  on  George  Thomas,  if  ne  were 
now  alive,  under  these  circumstances  to  say  that  he  was 
bound  to  accept  a  lease  with  these  restrictive  covenants; 
and  it  would  be  a  much  greater  hardship,  and  directly  against 
the  law,  to  say  that  his  legal  personal  representative,  who 
is  bound  to  carry  out  his  intestate's  contract,  and  who  is 
bound  not  to  add  anything  to  that  contract,  nor  to  burthen 
the  estate  with  anytning  which  the  estate  was  not  burthened 
with  in  the  intestate's  lifetime,  must  accept  such  a  lease. 

The  answer  founded  upon  the  Statute  of  Frauds  seems  to 
me  to  be  clearly  made  out,  and  I  cannot  treat  this  stipu- 
lation about  the  restrictive  covenants  otherwise  than  as  a 
distinct  and  collateral  agreement,  which  differs  entirely  from 
tiie  subject-matter  and  tne  tenor  of  the  writing,  and  which 
would  throw  upon  the  purchaser  a  burthen  of  no  inconsid- 
erable amount,  for  it  appears  from  the  evidence  that  to  agree 
to  be  bound  by  these  covenants  would  be  to  diminish  the 
value  of  the  property  by  £250.  That  is  not  a  su  m  which  is 
lightly  to  be  taken  out  of  this  testator's  estate.     In  my  opin- 
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ion,  therefore,  the  evidence  clearly  establishes,  according  to 
the  plaintiff's  own  showing,  that  an  agreement  not  reduced 
into  writing  subsisted  between  him  and  Geoige  Thomas,  and 
that  there  has  been  no  act  of  part  performance,  and  no 
recognition.  The  transaction  of  the  sale  does  not  in  the 
slightest  degree  confirm  the  plaintiff's  view,  but  it  is  con- 
si^nt  with  all  that  the  defendant  now  sa^.  He  is,  under 
the  agreement,  bound  to  take  a  lease  with  the  covenants 
contamed  in  the  original  lease,  and  with  no  others.  To  suf - 
fer  the  plaintiff— now  that  Greorge  Thomas  is  dead  (and 
whether  ne  were  dead  or  alive  it  would  be  the  same) — to 
establish  such  a  case  by  his  own  evidence  alone,  would,  in 
my  opinion,  be  to  encounter  that  very  danger  wliich  the 
Statute  of  Frauds  was  designed  to  prevent ;  and,  therefore, 
I  think  the  plaintiff  fails  in  hi^  demand  to  have  a  specific 

S^rf  ormance  of  any  contract,  other  than  that  which  the  de- 
15]  fendant  expresses  his  present  readiness  to  ^execute, 
and  which  he  says  he  has  always  been  ready  to  execute 
whenever  a  proper  document  was  presented  to  him  for 
that  purpose. 

Nobody  is  taken  by  surprise  in  this,  for  the  matter  was 
fully  considered  by  the  professional  advisers  on  both  sides. 
The  objections  taken  by  the  defendant  are  pointed  out  in  an 
opinion  of  Mr.  George  Jjong'  s  among  othere,  and  in  the  cor- 
respondence Mr.  Long  states  fully  and  distinctly  the  only 
grounds  on  which  the  defendant  resists  the  performance  of 
that  agreement  which  liie  plaintiff  insists  on,  whilst  he  ex- 
presses his  readiness  to  penorm  the  agreement  which  alone 
ne  is  bound  to  perform.  If  after  all  tnese  negotiations  and 
this  careful  consideration  of  the  rights  of  the  parties,  a 
plaintiff  insists  on  making  a  dispute  me  subject  of  litigation 
m  this  court,  I  tlunk  he  must,  in  all  reason  and  justice,  pay 
the  costs  of  it. 

The  following  is  a  minute  of  the  order : 

The  defendant  having  submitted  by  his  answer  specifically  to  perform  the  written 
agreement  of  the  6th  of  July,  1870,  m  the  bill  mentioned,  and  to  accept  an  under- 
lease in  strict  accordance  with  the  terms  of  such  agreement^ 

Dismiss  the  bill  with  costs. 

Solicitors  for  the  plaintiff :  Messrs.  JenJcinson^  Owen  <ft 
Olivers, 
Solicitors  for  the  defendant :  Messrs.  Bridger  &  Collins. 
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[Law  Reports,  17  Equity  Cases,  816.] 
V.-C.  H.,  Jannary  15, 1874. 

*GiLL  V.  Downing.  [316 

[1872    G.    78.] 
JPoUey — Mbriffoge — PaumerU  ofPremiuvu  hy  MortgageeB — Salvage — LieH — IrUeretL 

A  policy  of  assurance  on  the  life  of  G.,  granted  to  a  trustee  for  her,  was  assigned 
to  trustees,  upon  trust  to  inyest  the  proceeds  at  the  death  of  G.  for  the  benefit  of  C. 
for  life,  for  her  separate  use,  without  power  of  anticipation,  and  after  her  death  upon 
trusts  as  she  shomd  appoint,  and  in  de&ult  of  appointment  for  the  persons  who  would 
be  entitled  to  her  personal  estate.  The  trustees  had  power  to  pay  the  premiums. 
Notice  was  given  to  the  assurance  company  of  the  assignment.  C.  subsequently,  by 
a  deed  to  which  G.  was  a  party,  appointed  the  policy  and  the  moneys  to  become  due 
thereon  to  the  plaintiffs  to  secure  the  repayment  of  moneys  (yrith  interest  at  5  per 
cent)  adranced  to  G.  for  the  benefit  of  herself  and  G.  and  children.  Notice  was 
given  to  the  surviving  trustee  of  the  settlement  and  to  the  assurance  company.  The 
plaintiffs  had,  in  consequence  of  the  trustee  and  others  interested  in  the  policy  refiis- 
ing  to  pay  them,  paid  the  premiums  and  kept  the  policy  on  foot.  On  the  deaih  of 
G.  the  assurance  company  paid  the  policy  moneys  to  the  trustees,  who  refused  to  pay 
the  plaintifis  the  sums  due  to  them.  The  policy  moneys  were  afterwards  paid  mto 
court. 

On  bill  filed  by  the  plaintiffs: 

Held,  that  they  were  entitled  to  be  repaid  at  once  the  moneys  which  they  had  ad- 
vanced for  the  payment  of  the  premiums  with  interest  at  4  per  cent,  and  1  per  cent 
more  on  the  death  of  C. 

By  a  settlement  in  December,  1847,  on  the  marriage  of  the 
defendant  Cardwell  Chetham  and  the  defendant  Eliza  Jess 
Chetham  (formerly  E.  J.  Kerr),  to  which  her  mother,  Elizabeth 
Greaves,  was  a  party,  the  husband,  C.  Chetham,  assigned 
to  the  defendant  Downing  and  another  trustee  (now  de- 
ceased) all  his  interests  under  the  will  of  his  grandfather, 
Henry  Cardwell,  upon  trust,  after  the  death  of  nis  mother, 
or  sooner  with  her  consent,  to  convert  the  same  into  money, 
and  to  invest  the  proceeds  and  to  pay  the  income  to  the  de- 
.  fendant  E.  J.  Chetham  during  her  life  for  her  sole  and  sepa- 
rate use,  and  without  power  of  anticipation,  and  after  ner 
decease  in  trust  to  hold  the  capital  and  income  as  she  should 
by  deed  or  will  appoint,  and  in  default  of  appointntfent  in 
trust  for  the  person  or  persons  (including  any  husband  of 
Mrs.  Chetham)  who  would  be  entitled  to  her  personal  estate 
at  her  decease  in  case  she  *died  intestate.  E.  J.  [317 
Chetham  and  Elizabeth  Greaves  assigned  unto  the  same 
trustees,  their  executors,  &c.,  a  policy  of  assurance  on  the 
life  of  E.  Greaves  granted  by  the  Argus  Life  Assurance 
Company  to  E.  J.  Chetham  (who  was  in  fact,  and  was 
therein  stated  to  be,  a  trustee  for  E.  Greaves),  dated  the  2d 
of  August,  1843,  for  the  sum  of  £499,  subject  to  the  pay- 
7  Eng.  Rep.]  106 
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ment  of  an  annual  premium  of  £20  19^.  2^.,  and  the  said 
sum  of  £499,  and  all  other  moneys  thereby  insured  or  to  be- 
come payable  by  virtue  of  the  policy.  The  trustees  were, 
after  tne  death  of  Mrs.  Greaves,  to  get  in  the  policy  moneys, 
and  to  invest  and  hold  the  same  upon  trusts  similar  to  those 
above  set  forth.  Cardwell  Chetham  covenanted  with  the 
trustees  to  pay  the  annual  premiuins,  to  keep  the  policy  on 
foot,  and  not  to  do  anything  whereby  the  policy  mi^ht  be- 
come void ;  and  it  was  declared  that  the  trustees  might,  if 
they  should  think  fit,  apply  any  part  of  the  income,  or,  if 
that  should  be  insufficient,  any  part  of  the  capital  of  the 
trust  property,  in  payment  of  the  premiums,  if otice  of  the 
assignment  of  the  policy  by  that  deed  was  immediately 
given  to  the  assurance  company.  By  an  indenture  dated 
the  31  st  of  October,  1866,  between  Mrs.  Chetham,  Mrs. 
Greaves,  and  the  plaintiflfs,  which  recited  the  settlement  of 
1847;  that  the  plaintiflf  Gill  had  advanced  Mrs.  Greaves 
moneys  on  the  security  of  her  promissory  note,  and,  as  was 
intended,  on  the  collateral  security  of  Mrs.  Chetham,  under 
the  power  of  appointment  in  the  settlement  (which,  with  the 
policy,  was  left  with  the  plaintiflf  Gill)  that  the  plaintiff  Gill 
had  advanced  other  moneys  on  the  like  security ;  that  the 
plaintiff  Wilkinson  had  advanced  moneys  to  Mrs.  Greaves, 
with  interest  at  5  per  cent. ,  Mrs.  Chetham  having  agreed  to 
secure  the  repayment  of  the  same  by  an  assignment  of  the 
policy,  and  Mrs.  Greaves  having  given  a  bond  for  the  same ; 
that  the  plaintiff  had  paid  one  naif-yearly  premium  on  the 
policy,  and  that  all  the  moneys  advanced  (in  the  aggregate 
£509  4*.  Id,)  were  owing;  Mrs.  Chetham  appointed  mat  the 
policy  and  the  moneys  to  become  due  oy  virtue  thereof 
should  be  held  by  the  trustees  of  the  settlement  for  the  ben- 
efit of  the  plaintiffs  Gill  and  Wilkinson,  their  executors, 
&c. ;  that  the  plaintiffs  should  be  paid  by  the  trustees  any 
sum  which  they  or  either  of  them  had  advanced  for  the  pay- 
ment of  the  premiums,  with  interest  at  5  per  cent,  and  ex- 
318]  penses,  and  also  the  principal  moneys  and  *interest 
owing  to  them.  The  deed  contained  a  power  of  sale  enablin<^ 
the  plaintiffs  or  the  survivor  to  sell  the  policy.  Notice  oi 
the  deed  of  October,  1866,  was  given  to  the  surviving  trustee 
of  the  settlement  of  1847,  and  to  the  assurance  company. 
In  1853  Mr.  Chetham  deserted  his  wife  and  children.  The 
husband  and  wife  had  ever  since  lived  separate,  and  the 
wife  and  children,  after  such  separation,  lived  with,  and 
were  almost  entirely  supported  by,  Mrs.  Greaves,  to  whom, 
in  fact,  the  plaintiffs  advanced  their  monevs,  at  the  request 
of  Mrs.  Chetham,  for  the  use  of  both  Mrs.  Chetham  and 
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Mrs.  Greaves.  Mrs.  Greaves,  in  December,  1866,  executed 
a  deed  of  composition,  and  agreed  to  jpaj  her  creditors  2^. 
6d.  in  the  pound.  The  plaintiffs  received  in  the  aggregate 
about  £80.  That  deed  provided  that  the  payments  made  to 
the  creditors  should  be  without  prejudice  to  any  securities 
held  by  them  in  respect  of  their  debts.  From  August,  1866, 
to  Februarjr,  1871,  Mr.  and  Mrs.  Chetham,  and  the  defen- 
dant Downing,  the  surviving  trustee  of  the  settlement  of 
1847,  refused  to  pay  the  half-yearly  premiums  which  be- 
came due  during  that  period,  and  the  ^aintiffs  paid  them— 
in  the  aggregate  £104  15^.  lOd.  Mrs.  Greaves  died  in  June, 
1871,  insolvent.  The  assurance  company  paid  the  policy 
moneys  to  the  defendant  Downing,  and  he  having  refused 
to  pay  the  plaintiffs  the  sums  due  to  them  on  the  mortgage 
security,  and  the  sum  for  keeping  the  policy  on  foot,  the 
plaintiffs  filed  this  bill,  and,  after  alleging  that  by  paying 
file  premiums  they  prevented  the  entire  forfeiture  of  the 
policy  and  preserved  the  moneys  assured  for  the  benefit  of 
all  the  parties  interested  under  the  settlement,  and  submit- 
ting that  they  were  entitled  to  be  repaid  the  sums  advanced 
by  them,  wit  n  interest  at  5  per  cent. ,  prayed  in  effect  for  an 
account,  and  for  a  declaration  that  they  were  entitled  to  be 
repaid  out  of  the  policy  moneys  the  sums  that  might  be 
found  due,  with  interest  at  5per  cent,  from  the  dates  when 
the  premiums  were  paid.  Tne  plaintiffs  also  prayed  that 
the  balance  of  the  policy  moneys  might  be  invested  for  the 
benefit  of  themselves  and  the  other  persons  interested  under 
the  trusts  of  the  settlement  of  1847,  and  that  the  costs  of  the 
suit  might  be  provided  for.  The  moneys  had  been  paid  into 
court. 

Mr.  Dickinson^  Q.C.,  and  Mr.  Jolliffe^  for  the  plaintiffs, 
after  *stating  the  facts,  contended  that  they  ougnt,  [319 
considering  the  decision  in  Shearman  v.  British  Empire 
Mutual  Life  Assurance  Company  (*),  where  the  legal  per- 
sonal representative  of  a  mortgagor  who  had  deposited  a 
policy  on  his  life,  and  who,  after  being  adjudicated  a  bank- 
nipt,  and  thereby  relieved  from  the  obligation,  yet  continued 
to  pay  the  premiums  till  his  death,  some  years  afterwards, 
was  held  to  be  entitled  to  be  paid  the  premiums  with  4  per 
cent.,  to  be  repaid  the  sums  which  they  had  advanced  in  the 
nature  of  salvage  moneys.  They  admitted  that  they  could 
not  ask  that  more  than  4  per  cent,  interest  should  be  paid  at 
present  to  the  plaintiffs. 

Mr.  /.  T.  Prior  J  for  Mrs.  Chetham,  after  referring  to  the 
cases  of  Burridge  v.  How  ('),  where  it  was  held  that  without 

(')  Law  Rep.,  14  Eq.,  4.  («)  1  Y.  A  C.  Ch.,  188. 
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any  contract  the  mere  fact  of  making  payments  of  premiums, 
however  necessary  that  might  be  for  the  preservation  of  the 
property,  would  not  give  the  party  makms'  them  any  title 
to  the  property ;  and  Clack  v.  MoUand  (*),  which  showed 
that  a  trustee,  having  a  duty  to  perform  to  keep  up  a  policy, 
and  the  means  of  procuring  funds  for  that  purpose,  could 
himself  acquire  no  lien  on  the  policy  for  premiums  i)aid  out 
of  his  own  moneys,  but  that  if  ne  had  no  funds  properly  ap- 
plicable for  keeping  up  the  policy,  he  might  advance 
moneys  for  the  premiums,  and  lor  them  would  have  a  lien 
on  the  policy ;  admitted  that  the  plaintiffs  had  preserved 
the  policy  from  forfeiture,  but  contended  that  their  interest 
was,  under  the  settlement,  in  reversion  only  exi)ectant  on 
the  death  of  Mrs.  Chetham ;  that  she  had  a  life  interest  to 
her  separate  use^  without  power  of  anticipation,  in  the  in- 
come of  the  trust  fund ;  that  the  plaintiffs  had  paid  the  pre- 
miums voluntariljr  and  not  at  her  request;  and  that  the 
moneys  paid,  and  interest^  which  should  be  only  at  the  rate 
of  4  per  cent.,  ought,  if  at  aU,  to  be  added  to  the  moneys 
owin^  on  the  mortgage,  and  not  paid  until  after  her  death. 
He  sdso  submitted  that  the  bill  ou^ht  to  be  dismissed  as 
against  Mrs.  Chetham,  and  the  plaintiffs  ordered  to  pay  her 
costs  of  the  suit. 

Mr.  LiTidley^  Q.C.,  and  Mr.  WhiteTveady  were  for  the 
trustee. 
No  one  appeared  for  Mr.  Chetham. 

320]  *Mr.  Dickinson^  in  reply,  contended  that  the  prin- 
ciple of  the  decision  in  Burriage  v.  Mow  (')  was,  that  no 
person  should  enjoy  the  payments  of  another  witiiout  first 
repaying  the  sums  advanced.  The  plaintiffs  had  preserved 
the  policy,  and  they  were  entitled  to  be  immediatmy  repaid 
the  premiums,  and  ought  not  to  be  kept  out  of  their  moneys 
during  the  life  of  Mrs.  Chetham. 

Sir  Charles  Hall,  V.C.  :  I  am  of  opinion  that  the 
plaintiffs  who  paid  the  premiums  must  be  repaid  them, 
though  they  accjuired  no  property  in  the  policy.  There  are 
in  the  deed,  which  provides  for  the  payment  of  the  policy 
moneys,  no  clauses  that  exclude  the  equitable  ri^ht  of  the 
plaintiffs,  and  therefore  I  hold  that  tney  are  entitled  to  be 
paid  at  once  the  sums  which  they  have  advanced  for  keep- 
ing the  policy  on  foot,  with  interest  at  4  per  cent,  and  that 
they  are  also  entitled  to  a  charge  for  the  extra  £1  per  cent, 
upon  the  reversion  of  the  fund  as  provided  by  the  mort- 
gage deed.     The  fund  must  remain  in  court  until  the  death 

0)  19  Boav.,  262.  C)  1  Y.  A  C.  Oh.,  188. 
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of  Mrs.  Chetham,  when  it  will  be  payable  to  those  inter- 
ested in  it.  ; 

Solicitors :  Messrs.  Bower  &  Cotton^  agents  for  Messrs. 
OUly  Badfordy  &  OiU^  MaTichester ;  Mr.  Q.  J.  Brovmlow, 
agent  for  Mr.  Richard  Brown^  Stochport 


[Law  Reports,  17  Equity  CSiaes,  820.] 
V.-C.  R,  Jan.  16, 1874. 

CUBNICK  V.  TiTCKEB. 

[1870    G.    241.] 
WUl^Conttnutiof^^Life  ItUereU-^Preeatary  TVut^^Power  of  AppaiiUmmL 

Testator  appointed  his  wife  sole  executrix,  and  left  to  her  all  his  property,  landed 
and  personal,  of  every  description,  for  her  sole  use  and  benefit,  in  the  full  confidence 
that  she  would  so  dispose  of  it  amonest  all  their  children,  during  her  lifetime  and  at 
her  decease,  doing  equal  justice  to  all  of  them : 

Held,  that  the  wife  took  a  life  interest^  with  a  power  of  appointment  amongst  the 
children  as  she  might  think  fit.  • 

John  Tucker,  who  died  oil  the  7th  of  December,  1866,  by 
his  will  made  on  the  4th  of  that  month,  said :  "I  hereby  ap- 
point *my  dear  wife,  Elizabeth  Tucker,  sole  executrix,  [321 
to  whom  I  l^ve  all  my  property,  landed,  personal,  and  of 
every  description  whatsoever  and  wheresoever,  for  her  sole 
nse  and  benefit,  in  the  full  confidence  that  she  will  so  dispose 
of  it  amongst  all  our  children,  both  during  her  lifetime  and 
at  her  decease,  doing  equal  iustice  to  each  and  all  of  them." 

The  testator  left  seven  children,  all  of  whom  had  attained 
twenty-one  years  of  age.  His  estate,  real  and  personal,  was 
at  the  time  of  his  death,  valued  at  £12,000.  The  suit  was 
instituted  for  a  declaration  of  the  rights  of  the  parties  inter- 
ested in  the  estate,  and  for  an  administration  of  the  trusts  of 
the  will  by  the  court. 

Mr.  Dickinson,  Q.C.,  and  Mr.  NoMer,  for  the  plaintiflPs 
(three  daughters  of  the  testator  and  their  husbands) :  The 
testator  has,  by  the  words  which  he  has  used,  created  a  trust 
for  the  benefit  of  his  wife  during  her  life,  and  after  her  death 
for  his  children.  The  words  "for  her  sole  use  and  benefit" 
do  not  exclude  a  trusteeship.  In  Hart  v.  Tribe  (')  the  gift 
was  to  the  wife  for  her  own  and  the  children's  benefit,  as  she 
should  think  fit,  the  testator  being  convinced  that  she  would 
dispose  of  the  monev  conscientiously,  and  recommending' 
her  not  to  diminish  tne  principal ;  and  it  was  held  to  be  a 

(>)  18  Bea7.,  216. 
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trust  for  the  wife  for  life  and  the  capital  for  the  children. 
Chilly  V.  Cregoe  (')  was  a  stronger  case  than  this  in  favor  of 
an  absolute  ^t  to  the  wife,  for  the  gift  there  was  of  residue 
to  her  for  her  own  sole  use  and  benefit  forever,  the  testator 
feeling  assured  and  having  every  confidence  that  she  would 
dispose  of  the  same  equitably  amongst  her  two  daughters 
and  their  children ;  but  the  decision  was  that  she  took  only 
a  life  interest,  with  a  power  of  appointment.  The  words 
used  by  the  testator  in  ShoveUon  v.  ShoveUon  (*)  were  very 
similar,  and  it  was  held  that  the  wife  took  only  a  life  in- 
terest. The  case  of  Ware  v.  Mallard  (")  was,  x)ernaps,  more 
like  the  present  than  any  other.  The  gift  was  to  a  wife, 
her  heirs,  executors,  administrators,  and  assigns,  to  and 
for  her  sole  use  and  benefit,  in  full  confidence  that  she 
3221  would  in  *every  respect  appropriatelv  apply  the  same 
for  the  benefit  of  his  children  ;  and  it  was  held  that  a  trust 
was  created.  It  is  submitted,  therefore,  that  Mrs.  Tucker 
is  only  entitled  to  a  life  interest. 

Mr.  Oreene,  Q.C.,  and  Mr.  Biisky  for  Mrs.  Tucker :  There 
is  no  precatory  trust  raised  in  this  case,  but  there  is  a  clear, 
express,  and  absolute  gift  to  the  wife,  who  was  appointed 
sole  executrix,  of  everything*  which  the  testator  possessed 
*'  for  her  sole  use  and  benefit,"  and  she  is  entitled  to  dispose 
of  it  as  she  may  think  fit.  This  construction  is  supported  by 
the  decisions  in  Webb  v.  Wools  {*)  and  Thorp^  v.  Owen  Q. 
In  the  former  case  there  was  a  similar  bequest,  the  words 
being  for  a  wife's  sole  use,  in  confidence  that  she  would  dis- 
pose of  it  for  the  joint  benefit  of  herself  and  her  children  ; 
and  the  court  held  that  there  was  no  precatory  trust  created ; 
and  in  the  latter,  which  was  a  case  of  great  importance  on 
this  subject,  there  were  trusts  for  maintenance,  which,  it  is 
clear,  may  be  created  by  precatory  words.  Mrs.  Tucker  be- 
ing the  absolute  owner,  it  is  submitted  that  the  bill  ought  to 
be  dismissed. 

[They  also  referred  to  Hawkins  on  Wills  (•)  and  the  com- 
ments on  the  cases  there  cited,  and  to  LaTobe  v.  EaTnes  (*).] 

Mr.  H,  A.  Giffard  appeared  for  defendants  (other  daugh- 
ters of  the  testator  and  tneir  husbands),  but  took  no  part  in 
the  argument ;  and  • 

Mr.  Yate  Lee^  for  a  trustee  in  bankruptcy. 

Sir  Charles  Hall,  V.C:  If  this  case  had  come  before 
me  after  the  decision  of  Vice-Chancellor  Kindersley  in  Webb 

(')  24  Beav.,  185.  (»)  2  Hare,  607. 

(«)  32  Ibid.,  143.  (•)  Page  164.  et  tteq. 

(»)  16Jur.,492.  (')  Law  Rep.,   10   Eq„  267;   Ibid., 

(*)  2  Sim.  (N.S),  267.  6  Oh.,  697. 
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V.  Wools  (*),  and  before  the  decisions  in  the  other  cases  referred 
to,  I  should  have  been  disposed  to  hold  that  Mrs.  Tucker 
took  this  property  absolutely.  In  PalTner  v.  Sirrmionds  ("), 
which  was  also  before  Vice-Chancellor  *Kindersley,  [3^3 
the  gift  was  one  -  of  residue  to  the  legatee,  his  heirs,  execu- 
tors, administrators,  and  assigns,  forever,  for  his  own  use 
and  benefit,  the  testator  having  full  confidence  that,  if  he 
should  die  without  issue,  he  would,  after  providing  for  his 
widow  for  her  life,  leave  the  bulk  of  such  residue  to  the  per- 
sons named  equally ;  and  the  vice-chancellor  expressed  an 
opinion,  that,  but  lor  the  uncertainty  of  the  subject-matter 
oi  the  gift  he  should  have  considered  himself  bound  by  the 
authorities  to  hold  that  the  legatee  took  only  a  life  interest, 
with  remainder  to  the  children.  That  case  is,  no  doubt, 
closely  like  the  present,  after  eliminating  the  uncertainty  of 
the  subject-matter  of  the  gift,  that  bein^  one  of  the  difficul- 
ties felt  in  that  case  ;  and  I  therefore  think  that  the  observa- 
tions of  Vice-Chancellor  Kindersley  are  strongly 'in  favor  of 
my  holding  that  there  is  a  trust  in  this  case,  and  that  Hart  v. 
Tribe  (*),  OuUy  v.  Oregoe  (*)  and  Ware  v.  Mallard  C)  are  au- 
thorities which  support  the  view  that  a  trust  has  been  cre- 
ated in  favor  of  the  children.  The  case  most  like  the  pre- 
sent is  Ware  v.  Mallard^  and  I  do  not  think  that  the  lan- 
guage of  the  codicil  in  that  case,  which  was  to  the  effect  that 
the  property  given  to  the  wife  should  be  disposed  of  by  her 
for  the  same  intents  and  purposes  as  his  other  propertjr, 
makes  any  substantial  distmction.  I  do  not  think  the  will 
there  is  really  distinguishable  from  the  present ;  and  therefore 
in  the  absence  of  any  other  authority  more  closely  applicable 
to  the  view  put  forth  on  behalf  of  Mrs.  Tucker,  I  consider 
that  I  am  not  at  liberty  to  hold  otherwise  than  that  there  is  a 
gift  to  her  for  life,  with  a  trust  imposed  upon  the  property 
m  favor  of  the  children,  and  with  a  power  to  her  of  disposi- 
tion between  or  amongst  them  in  such  shares  as  she  may 
think  fit.  I  have  been  referred  to  the  case  of  Lambe  v. 
JEames  (*)  as  being  in  favor  of  my  holding  this  to  be  an  obso- 
lute  gift  to  Mrs.  Tucker  ;  but  in  that  case  there  were  so  many 
special  circumstances  which  may  account  for  the  decision 
arrived  at,  that  I  do  not  think  it  can  be  considered  an  au- 
thority to  govern  this  case,  and  to  require  me  to  hold  that 
the  testator  meant  that  his  wife  should  have  liberty  to  give 
away  the  property  from  the  children.    I  hold,  therefore, 

(»)  2  Sim.  (N.S.),  267.  (*)  16  Jur..  492. 

(«)  2  Drew.,  221.  (•)  Law  Rep.,  10  Eq.,  267 ;  Ibid.,  6  Ch., 

(»)  ISBeav.,  216.  697. 

(*)  24  Beav.,  186. 
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324)  that  this  is  a  gift  to  Mrs.  Tucker  *f or  life,  with  a  power 
of  disposition  amongst  her  children  in  her  lifetime,  or  by 
deed  or  will,  as  she  may  think  fit. 

Solicitors:  Messrs.  JVoodj  Street^  &  Sayter,  agents  for 
Mr.  W.  Day  J  Devizes;  Messrs.  Park  Nelson  &  Morgan^ 
aeents  for  Messrs.  J.  &  O.  N.  Tanner^  SpeenhamUmd ; 
Messrs.  Venning,  Rohin^,  &  Venning,  agents  for  Messrs. 
Cobb  &  Bndthy  Salisbury ;  Mr.  Brotomow. 


[Law  Reports,  11  Equity  Cases,  824.] 
V.-C.  H.,  Jan,  16,  1874. 

Taylor  v.  Taylob. 
In  re  Taylors  Estate  Aot. 

WiU — Atmudy-^Charffe—Corpua  or  Income — Dutresg  and  JEniry — DenM  in  Strid 

Bddement — ArreatM  a  eontinuinff  Charge  on  Income. 

Testator  gave  all  the  residue  of  his  real  and  personal  estate  to  trostees  for  a  term 
of  eleven  years  firom  his  decease,  upon  tnist  to  pay  out  of  the  rents,  interest,  dividends, 
and  proceeds,  certain  life  annuities ;  and  he  directed  that  the  residne  of  the  rents,  Ac, 
should,  during  the  term,  be  accumulated  for  the  benefit  of  the  person  who  should 
become  entitled  to  the  residue  of  his  personal  estate  at  the  expiration  of  the  term ; 
and  after  the  determination  of  the  term  he  devised  his  real  estate,  subject  to  and 
charged  with  the  payment  of  the  annuities  for  the  residue  of  the  lives,  with  powen 
of  distress  and  entry  for  the  recovery  of  the  same,  as  if  the  same  had  been  secured 
by  a  lease  for  vears,  unto  the  trustees,  in  strict  settlement: 

ffeld,  that  tne  arrears  and  the  annuities  were  not  charged  upon  the  eorpue,  but 
upon  the  income,  and  must  be  paid  out  of  the  income  and  future  income,  so  far  as 
any  might  be  required. 

Petition — further  consideration. 
Joseph  Taylor,  who  died  in  April,  1839,  by  his  will,  dated 
in  1837,  after  directing  that  all  his  just  debts  should  be 

1)aid  by  his  executors,  and  bequeathing  certain  pecuniary 
egacies,  and  making  a  specific  devise  of  one  oi  his  real 
estates,  devised  and  oequeathed  all  the  residue  of  his  real 
estate  situate  at  Hunsl^t  or  elsewhere,  and  his  personal 
estate,  unto  three  trustees  ^whom  he  appointed  executors), 
their  heirs,  executors,  administrators,  and  assigns,  for  the 
term  of  eleven  years,  from  the  day  of  his  decease,  upon  trust 
to  pay  out  of  the  rents,  interest,  dividends,  and  proceeds  to 
arise  from  the  said  real  and  personal  estates,  the  sum  of 
£500  per  annum  to  his  wife  (who  died  in  April,  1848)  for 
32t5]  iier  life,  if  she  *8hould  so  long  continue  his  widow ;  the 
sum  of  £75  per  annum  unto  aftd  equally  among  his  three 
nieces  named  and  the  survivor;  and  the  sum  of  £600  per 
annum  (in  tlie  events  which  had  happened)  to  the  two  peti- 
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tioners,  E.  H.  and  0.  Wainhouae,  for  their  separate  nae 
during  their  lives  and  the  survivor  of  them.  Tne  testator 
directed  that  the  residue  of  the  rents,  interest,  dividends, 
and  proceeds  should,  during  the  E»id  term  of  eleven  years, 
be  accumulated,  in  manner  in  the  will  mentioned,  for  ,^e 
benefit  of  the  person  who  should  become  entitled  to  the 
residue  of  his  personal  estate  on  the  expiration  of  that  term ; 
and  after  the  determination  of  that  tenn,  he  devised  aU  his 
real  estate  at  Htinslet  or  elsewhere,  subject  nevertheless  to 
and  charged  with  the  payment  of  the  three  annuities  for  the 
residue  of  the  respective  lives  of  the  annuitants,  and  the 
lives  or  life  of  the  survivors  and  survivor  of  them,  with 
powers  of  distress  and  entry  for  the  recovery  of  the  said 
several  annuities,  as  if  the  same  had  been  respectively 
secured  by  a  lease  for  years  unto  the  three  trustees, 
their  heirs  and  assigns;  to  the  use  of  his  great-nephew 
Joseph  Taylor  and  his  assigns  for  life,  with  remainder  to 
the  use  of  trustees  and  their  heirs  to  preserve  contingent 
remainders,  with  remainder  to  the  use  of  the  said  Joseph 
Taylor' s  first  and  other  sons  successively  in  tail  with  remam* 
ders  over. 

The  will  was  proved  by  one  executor ;  the  other  two 
renounced  and  disclaimed  the  trusts.  In  1843  a  suit  was 
instituted  for  administration  of  the  trusts,  and  certain  pro* 
ceedings,  not  material  to  be  referred  to,  had  taken  place 
therein.  Under  the  provisions  of  an  act  of  Parliament 
passed  in  the  session  of  1866,  the  tenant  for  life  sold  the  real 
estate  at  Hunslet  discharged  of  the  above-mentioned  estates, 
charges,  and  interests,  and  paid  the  proceeds  of  sale  into  court 
to  the  credit  of  the  cause — "  the  account  of  the  proceeds  of 
the  sale  of  the  Hunslet  property" — ^and  the  same  had  been 
invested,  and  that  estate  was  now  represented  by  a  sum  of 
£12,899  Qs.  2d.,  £3  per  cent.  Consols,  and  a  further  sum  of 
over  £1,000  accummatlons.  The  annuity  of  the  petitioners 
was,  down  to  the  year  1858,  ]|9aid  in  lull,  but  since  that 
period  they  had  received  less  m  each  year  than  the  full 
amount,  and  the  arrears  were  now  over  £1,300.  The  reason 
given  by  the  tenant  for  life  for  non-payment  of  the  full 
amount  of  the  annuities,  was  insufiiciency  of  annual  income 
of  the  *e8tate.  The  tenant  for  life  of  the  estate  and  his  [326 
eldest  son  had  by  deed  barred  the  entail.  The  petitioners 
contended  that  the  arrears  and  continuing  payments  of  their 
annuity  were  a  charge  upon  the  corpus  and  capital  of  the 
settled  estates,  or  that  they  constituted  a  continuing  charge 
upon  the  rents,  profits,  and  annual  income,  and  that  such 
arrears  ought  to  be  raised  and  paid,  and  due  provision  made 
7  E^G.  Rep.]  107 
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for  future  payment  of  the  annuity ;  and  prayed  for  an 
account  of  the  arrears ;  for  an  inquiry  to  ascertain  what 
property  now  remained  charged  with  tne  arrears  and  con- 
tinuing annuity ;  that  the  arrears  might  be  raised  and  paid 
out  of  the  corpus  and  capital  of  the  property  charged  with 
the  annuity ;  and  that  provision  might  be  made  for  Keeping 
down  the  continuing  annuity  out  of  the  rents,  profits,  and 
income,  or,  if  they  should  prove  insufSicient,  out  of  the  said 
corpus  and  capital.  The  chief  clerk  having  made  his 
certificate,  showing,  iTvter  alia^  what  the  arrears  amounted 
to,  the  petition  now  came  on  to  be  heard  upon  further 
consideration. 

Mr.  Bristowe,  Q.C.,  and  Mr.  T.  C.  Wright^  for  the  peti- 
tioners, contended  that,  upon  the  authorities  of  Birch  v. 
SherraU  (*J  and  Booth  v.  UouUon  (*),  and  especially  having 
regard  to  tne  powers  of  distress  and  entry,  that  these  annu- 
ities were  a  charge  upon  the  corpus,  and  that  the  petitioners 
were  entitled  to  be  paid  all  the  arrears  which  were  due  to 
them  out  of  the  corpus ;  or,  if  that  should  not  be  the  view 
of  the  court,  then  that  the  arrears  ought  to  be  declared  to 
be  a  continuing  charge  upon  the  income  and  future  income, 
so  far  as  it  might  be  required. 

Mr.  Idndley,  Q.C.,  and  Mr.  W.  Barber j  for  respondents, 
referred  to  ffindle  v.  Taylor  (*),  Addecott  v.  Addecott  (*), 
and  Baker  v.  Baker  (*),  and  contended  that  the  language 
of  the  testator  clearly  indicated  that  he  did  not  intend  to 
give  the  annuitants  a  charge  upon  the  corpus ;  that  the 
words  used  by  the  testator  were  far  less  strong  than  those 
used  in  Birch  v.  SherroU^  in  which  case  Hvadle  v.  Taylor 
was  not  cited ;  that  there  was  not  a  trust  here  as  vd^  Booth  v. 
CovMon;  and  that  the  remedy  given  to  the  annuitants  of 
distress  and  entry  was  personal  to  them,  and  their  only  rem- 
327]  ^dy.  *Having  assumed,  for  the  purpose  of  argument^ 
that  the  annuities  were  not  a  charge  upon  the  corpus^  but 
upon  the  income,  they  relied  upon  the  direction  to  accumu- 
late, as  showing  that  they  were  to  be  paid  out  of  the  income 
de  anno  in  annum^  and  that  if  any  arrears  accrued,  they 
would  not  be  a  continuing  charge  upon  the  income  after  the 
deaths  of  the  annuitants. 

Mr.  Bristowe^  in  reply,  submitted  that  the  decision  in  Hin- 
die  V.  Taylor  {*)  was  not  reconcilable  with  that  in  Birch  v. 
Sherratt  (') ;  that  Baker  v.  Baker  (")  was  clearly  distinguish- 

(»)  Law  Rep.,  2  Ch.,  644.  (»)  6  H.  L.  C,  616. 

(«)  Ibid.,  6  Ch.,  684.  («)  20  Beav.,  109. 

(3)  20  Beav.,  109.  0)  Law  Rep.,  2  Ch.,  644. 

(*)  29  Ibid.,  460.  («)  6  H.  L,  C,  616, 
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able  from  the  present  case ;  and  after  referring  to  Carter  v. 
SaZi{'\  Oupify.  Jackson  (*\  and  Foster  w.  Smith  {*)y  con- 
tended that,  taking  the  will  as  it  stood,  there  was  a  clear 
intention  on  the  part  of  the  testator  to  charge  the  estates 
devised  with  the  annuities,  and  that  therefore  the  petition- 
ers were,  if  the  annuities  should  not  be  kept  down  out  of 
the  income  arising  from  the  estate  and  the  fund  in  court, 
entitled  to  be  paid  out  of  the  corpus. 

Sir  Ghables  BLlll,  V.C.  :  The  question  in  this  case  is 
one  of  construction  upon  the  will  of  Joseph  Taylor.  The 
first  part  of  the  will  is  a  disposition  by  the  testator  to 
trustees  for  the  term  of  eleven  years  after  his  decease ;  and 
a  provision  for  the  payment  of  certain  annuities  out  of  the 
rents,  interest,  dividends,  and  proceeds  to  arise  from  his 
estates.  Thege  payments  uncjuestionably  to  be  made  out  of 
income  for  eleven  years,  and  it  is  impossible  to  successfully 
argud  upon  the  language  used  so  far,  that  the  annuities  are 
a  charge  upon  the  corpus.  The  question  is  whether,  under 
the  subsequent  disposition,  the  annuities  or  the  arrears,  in 
case  of  there  being  any,  could  be  raised  out  of  the  corpus 
by  a  sale  or  mortgage ;  for  the  contention  on  the  part  of  the 
petitioners  goes  to  that  length.  Considering  this  case  free 
from  authonty,  what  is  this  disposition  ?  It  is  the  ordinary 
case  of  a  testator  devising  his  estate  in  strict  settlement — to 
one  person  for  life  with  remainders  over — and  saying  that 
^  those  persons  are  to  take  the  estate  subject  to  the  payment  of 
^  certain  annual  sums,  and  to  the  annuitants  he  giv^es  powers 
of  *distress  and  entiy  for  the  recoverv  of  those  sums  [328 
as  if  the  same  had  been  secured  by  a  lease  for  years.  There 
is  nothing  in  the  terms  of  the  gift  which  enables  me  to  say 
that  the  annuities  are  charged  upon  the  corpus  ;  and  taking 
them  out  of  the  corpus  might  lead  to  very  considerable  con- 
fusion. In  the  ordinary  case  of  a  strict  settlement,  where  a 
jointure  is  provided  for,  it  is  usual  to  give  powers  of  distress 
and  entry,  out  the  jointure  is  by  these  means  to  be  paid  out 
of  the  income  of  the  estate,  and  those  who  allege  that  it  is  not 
to  be  paid  out  of  income  mtist  show  that  it  is  not  to  be  so 

Said,  having  regard  to  the  true  construction  of  the  will.  I 
o  not  find  anything  in  this  case  which. shows  this.  The 
annuitants  having  powers  of  distress  and  entry,  they  could, 
whenever  necessary,  exercise  those  powers  in  reference  to 
the  sums  that  might  be  owing  to  them  upon  their  making 
their  claim.  Independently  of  authority,  that  must  be  the 
true  meaning  of  such  powers,  and  I  know  of  no  authority 
which  warrants  the  view  that  in  exercising  such  powers  the 

(>)  1  Ir.  Rep.  Eq.,  97.  («)  13  Price,  721.  (»)  1  Ph.,  629. 
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annuitants  are  limited  to  any  particolaf  year.  One  of  the 
cases  referred  to  in  support  oi  a  charge  upon  the  corpus 
was  Cupit  ir.  Jackson  C),  but  that  was  a  very  different  case 
to  this,  and  the  question  raised  there  was  afterwards  con- 
sidered in  the  case  of  Graves  y.  Hicks  (^),  Under  the 
powers  of  distress  and  entry  the  annuitants  can  enter.  The 
effect  of  entry  would  be  that  the  person  entering  would  be- 
come possessed  of  a  chattel  interest,  which  womd  continue 
until  payment  of  all  the  arrears.  The  declaration  will  be 
that  these  annuities  are  not  a  charge  upon  the  corpus^  but 
tnust  be  paid  out  of  the  income,  and  that  the  petitioners  are 
entitled  to  be  paid  all  their  arrears,  and  the  annuities  in 
each  year  as  they  become  due,  out  of  the  income,  so  &r  as 
it  will  satisfy  them,  and  out  of  future  income,  so  far  as  may  be 
required.  As  regards  the  costs  of  the  petition,  the  petition- 
ers are  entitled  \o  add  theirs,  as  between  solicitor  and  client, 
to  the  arrears  to  be  t)aid  out  of  the  income,  and  the  respon- 
dents must  have  a  cnarge  for  their  cbsts  upon  the  corpus. 
The  accumulations  of  the  fund  in  court  must  be  applied 
ratably  between  the  annuitants  in  reduction  of  the  arrears. 

Solicitors:  Messrs.  Bothamleys  &  Freeman;  Messrs. 
Lambert^  Burgin^  &  Petchy  agents  for  Mr.  H.  Snowdon^ 
Leeds. 

0)  18  Price,  721.  («)  11  Sim.  686. 


[Law  Reports,  17  Equity  Cades,  820.] 
V.^.  H.,  January  22,  1874. 

329]  *TuKTON  V.  Barber. 

[18«d    T.    114.] 
Priv<leg6^B%U  of  Cotia^MaUeri  of  Fad^Ante  Utem  tnotamr-PracHee. 

A  claimant,  who  deposed  that  "  obstacles  having  arisen  in  granting  a  second  lease, 
one  only  was  granted,  was  asked  on  cross-examination,  whether  Uie  obstacles  were 
su^ested  by  him  to  bis  solicitor,  or  by  his  solicitor  to  him : 

Held,  not  bound  to  answer,  though  the  codkaunication  was  bcifore  any  lit-igatioa 
was  in  contemplation. 

The  bill  of  costs  delivered  in  the  same  matter  also  held  to  be  privileged. 

Joseph  Hincks,  the  testator  in  the  caus^,  was  the  owner 
of  certain  mines  in  the  county  of  Stafford,  called  the  Stow- 
heath  and  Prebendal  mines  (part  of  which  was  copyhold), 
and  in  1864  negotiations  were  opened  between  him  and  Mr. 
Matthew  Tildesley,  of  the  firm  of  Harper  &  Tildesley,  for 
the  lease  of  these  two  mines.  Adjoining  them  was  a  mine 
called  Barcroft,  belonging  to  a  third  person,  which  it  was 
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desirable  to  acquire  in  order  to  work  the  Stowheath  and 
Prebendal  mines.  In  October,  1864,  a  preliminary  agree- 
ment was  entered  into  between  the  parties  for  one  lease  of 
the  Stowheath  and  Prebendal  mines,  but  some  difficulties 
having  arisen,  a  lease  of  the  Stowheath  Mine  only  was 

f  ranted  in  June,  1865,  and  an  agreement  for  the  lease  of  the 
^rebendal  Mine  executed.  The  lessees,  Tildesley  &  Harper, 
proceeded  to  make  arrangements  for  working  the  two  mmes 
together,  and  in  so  doing  expended,  as  they  alleged,  large 
sums  in  machinery  and  otner  requisites.  In  1865  the  testa- 
tor died,  and  it  was  ultimately  found  impracticable  to  grant 
a  lease  of  the  Prebendal  Mine.  A  bill  was  subsequently 
filed  to  administer  the  testator's  estate,  and  Messrs.  Tildes- 
ley  &  Harper  made  a  claim  for  the  damages  they  had  sus- 
tamed  by  reason  df  the  non-performance  of  the  agreement 
to  grant  a  lease  of  the  PrebenoaJ  Mine,  on  the  faith  of  which, 
as  they  alleged,  they  had  expended  large  3ums  of  money  to 
no  purpose. 

Mr.  Tildesley,  in  prosecution  of  the  claim,  made  three 
affidavits  in  the  suit,  whereupon  the  plaintiff  served  him 
with  notice  to  attend  before  Mr.  Francis  Bacon,  the  special 
examiner,  on  the  9th  of  January,  1874,  for  the  purpose  of 
being  cross-examined,  and  to  *bring  with  him  the  bill  [330 
of  costs  delivered  by  his  solicitor  in  the  matter  of  the  lease. 
In  the  4th  paragraph  of  his  first  affidavit  Mr.  Tildesley  de- 
posed as  follows : 

"My  negotiations  with  Hincks  resulted,  in  about  the 
month  of  October,  1864,  in  a  preliminary  agreement  for  one 
entire  lease  of  the  said  Stowheath  and  Prebendal  mines,  but 
in  consequence  of  obstacles  as  to  the  Prebendal  Mine,  the 
contract  was  subsequently  severed." 

Mr.  Tildesley  attended  on  the  day  specified,  and  then  de- 
posed as  follows : 

"I  first  instructed  Mr.  Oouah^  as  my  solicitor,  to  take 
steps  in  regard  to  the  leases  of  the  Stowheath  and  Prebendal 
mines  immediately  after  we  entered  into  the  preliminary 
agreement  dated  15th  December,  1864.  I  consulted  no  law- 
yer about  that  preliminary  agreement.  I  am  not  aware  of 
any  discussion  that  had  faken  place  between  myself  and 
Mr.  Oough  in  relation  to  that  preliminary  agreement.  And 
I  do  not  Know  to  what  the  first  item  on  Mr.  OougKs  bill  of 
costs,  incurred  in  the  preparation  of  the  lease,  refers.  I 
have  received  from  Mr.  Oough  a  bill  of  costs  incurred  in  the 
preparation  of  the  lease.  I*  have  that  bill  of  costs,  and  I 
nave  paid  it" 

The  bill  of  costs  was  then  called  for,  but  the  witness  re- 
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fused  to  produce  it.    Mr.  Tildesley  was  then  asked  the  fol- 
lowing question  : 

"Were  the  obstacles  alluded  to  bv  you  in  the  4th  para- 
graph of  your  first  affidavit  suggested  by  Mr.  Oough  to  you, 
or  by  you  to  Mr.  Oough  f" 

This  question  also  the  witness  refused .  to  answer,  on  the 
ground  that  what  passed  between  him  and  his  solicitor  was 
privileged. 

The  plaintiff  thereupon  served  this  notice  of  motion  upon 
the  witness  that  he  should  attend  in  court  and  answer  the 
question,  and  produce  the  said  bill  of  costs,  and  pay  the 
costs  of  the  appeal. 

Mr.  Digby  Seymour^  Q.C.,  and  Mr.  W.  W.  Karslcike^  for 
the  motion  :  It  is  not  proposed  to  ask  the  witness  anything 
but  as  to  matters  of  fact  occurring  before  'there  was  prospect 
of  litigation,  and  these  he  is  bound  to  disclose.  Mr.  Pitt  Tay- 
331]  Zor  (*)  thus  defines  the  rule :  *'*  The  legal  adviser  must 
also  disclose  all  questions  put  to  him  by  his  client,  toge^er 
with  his  answers  thereto,  provided  such  questions  were  asked 
in  order  to  gain  information  respecting  matters  as  distin- 
guished from  q  uestions  put  with  a  view  of  obtaining  legal 
advice ;"  and  the  cases  of  Sawyer  v.  BiTchmorei^)  ana  Des- 
he/rough  v.  Rawlins  (*)  were  cited.  The  same  principle  was 
laid  down  in  Lord  Walsingham  v.  Ooodricke  (*).  Here  we 
only  ask  as  to  the  matters  of  fact  stated  by  the  client  to  the 
solicitor,  or  by  the  solicitor  to  the  client. 

The  ViCE-CiiANCELLOR :  The  law  has  altered  materially 
since  those  decisions,  and  is  very  clearly  stated  by  Lord 
Selbome  in  Minet  v.  Morgan  (*). 

Mr.  Powell^  Q.C.,  and  Mr.  Grosvenor  Woods ^  for  the 
claimants,  referred  to  Pearse  v.  Pearse  (*),  as  showing  that 
communications  made  without  prospect  of  litigation  be- 
tween a  client  and  his  solicitor  were  privileged  even  before 
Minet  v.  Morgan, 

Sib  Charles  Hall,  V.C.  :  I  am  of  opinion  that  this 
question  cannot  be  put.  The  case  of  Minet  v.  Morgan  has 
removed  any  doubt  that  might  have  existed  on  the  subject. 
There  is  no  longer  any  distmction  between  communications 
made  between  a  solicitor  and  his  client  with  a  view  to  Uti- 
cation  and  simply  before  litigation.  Both  alike,  if  confi- 
dential communications,  are  privileged.  Lord  Selbome,  in 
Minet  v.  Morgan  C),  states  what  the  law  now  is. 

(»)  Vol.  i.,  p.  833,  §  855.  (*)  8  Hare,  122, 

(»)  3  My.  A  K.,  572.  (*)  Law  Rep..  8  Oh.,  861. 

(»)  3  Mv.  A  Cr.,  515.  (*)  1  De  G.  A  Sm.,  12. 

O  Law  Rep.,  8  Ch.,  866,  367. 
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As  to  the  bill  of  costs,  that  also  is,  in  my  opinion,  privileged. 
The  only  object  that  could  be  in  view  in  obteining  production 
of  the  document  would  be  to  get  in  the  thin  edge  oilhe  wedge, 
and  so  to  entangle  the  witness  in  the  difficulty  of  answering 
other  questions.  A  solicitor's  making  an  affidavit  as  to 
documents  is  no  waiver  of  privUege. 

Solicitors  for  the  plaintiffs:  Mr.  Hemsleyj  agent  for 
Messrs.  Dedkin  &  Derttj  WfiVcerhaTwpton. 

Sblicitors  for  the  claimants :  Messrs.  BeUamyy  Strong  & 
Edgelow. 
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8m  ExaciTToms  and  Admhostbatobs. 


ADMIRALTY. 

1.  The  defendant  chartered  the  ship  Avoca 
to  carry  a  cargo  of  grain  from  Ibndia 
to  a  port  in  the  United  Kingdom  for  a 
freignt  of  "  18.  per  imperial  quarter  de- 
livCTed ;"  and  the  oharterparty  provided 
that,  in  the  eyent  of  the  car^o  or  any 
part  thereof  being  delivered  in  a  dama- 
ged or  heated  condition,  the  freight 
should  be  payable  "on  the  inyoice 
quantity  taken  on  board  as  per  bill  of 
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lading,  or  half  freight  upon  Che  dama- 
ged or  heated  portion,  at  the  captain's 
optiolL''  Under  this  charterparty  1,021 
kiloe  of  barley,  equal  to  2,868  imperial 

auarters,  were  shipped  at  Ibraila,  and 
^e  captain  signed  a  bill  of  lading  with 
the  following  words  written  at  the  foot» 
which  was  prored  to  be  usual  in  the 
grain  canrlng  trade, — "^^uantlty  and 
quality  unLotown." 

The  AToca  ezperienoed  bad  weather 
on  her  homewsra  voyage;  and  when 
she  arrived  at  Ramjigate,  where  the 
eaigo  was  dischamd,  it  was  asreed  that 
80  quarters  of  Uie  barley  had  *been 
damaged  by  heating;  snathe  master 
claimed  to  oe  paid  freight  <m  the  in- 
fHfiee  ottantUy  taken  on  bMurd: 

Metd,  that  he  was  entitled  to  be  so 
paid,  notwithstanding  the  memorandum 
at  the  foot  of  the  bill  of  lading.  TuUy 
V.  Teny,  221 

2.  The  master  of  a  French  lugger  ex- 
ecuted bottomree  bonds  on  ship,  fr^ht, 
and  careo,  and  bound  himself  personally 
by  the  bonds.  The  ship  arrived  at  her 
port  of  destination,  and  the  bonds  were 
indorsed  to  the  owners  of  the  cargo 
who  instituted  a  suit  against  ship, 
freif  ht,  aad  oaw^»  to  enforce  payment 
of  the  bonds.  The  master  afterwards 
instituted  a  suit  aeainst  the  ship  and 
freight  for  wages.  The  proceeds  of  the 
ship  were  insufficient  to  pay  the  bonds: 
but  the  proceeds  of  the  ship,  together 
with  the  freight  and  the  vfuue  of  the 
cargo,  were  sufficient  to  pay  the  bonds 
as  wdl  as  the  wages  of  the  master: 

Mdd,  that  the  master  was  entitled  to 
have  Ids  waees  paid  out  of  the  pro- 
ceeds of  the  ship  Wore  any  portion  of 
that  ftind  was  appropriated  to  the  pay- 
ment of  the  amount  due  on  the  bonds. 
The  Mtffmie.  860 

8.  A  ship  on  a  voyage  frx>m  Melbourne 
to  London  fell  in  with  a  derelict  brigan- 
tine  220  miles  to  the  westward  of  the 
Lisard,  in  the  month  of  February,  and 
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pat  an  officer  and  three  hands  on  board 
her,  who,  nnder  circomiitancea  of  great 
difficulty  and  danfi;er,  and  after  mnch 
hardahip,  brooeht  her  in  safety  to  Lirer- 
pooL  In  a  suvage  salt  insiitnted  on 
Dehalf  of  the  owners,  master,  and  crew 
of  the  ship,  the  ooart^  after  directing 
expenses  incorred  by  the  salTors  to  be 
paid  to  them  oat  of  the  proceeds  of  the 
salved  property,  awarded  more  than  a 
moiety  of  the  residue  as  salyage  re- 
ward.    7%e  RoMche.  864 

4.  Salvage  suits  may  be  consolidated  on 
the  motion  of  the  plaintiflb  and  without 
the  consent  of  the  defendants^ 

6.  A  steam-tug  attempting  to  render  as- 
sistance to  a  ship  exhibiting  signals  of 
distress  may,  in  a  case  where  such  ship 
is  afterwards  salved  by  means  of  other 
assistanoe,  be  entitled  to  salvaee  reward, 
even  though  her  efforts  have  been  prac- 
tically unavailing.      The  MdpommB. 
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Se$  Bill  opLadino,  20. 
Custom,  706. 
IirjVKCTioir,  768. 
Onus  Pbobahdi,  868. 
Sraomo  PxaroRMAHos,  424. 


ADULTEEY. 

1.  An  annuity  is  payable  notwithsstand- 
ing  adultery  and  divorce  unless  pro- 
vided for.     Charleawnih  v.  HoU,     816 

Bee  Divo&OB,  860, 8f8. 


ADVANCEMENT. 

A  testator  devised  real  estates  up- 
on trust  for  his  daughter,  E.  C.,foT  lire, 
with  remainder  to  her  husband,  W.  C, 
for  life,  with  remainder  to  trustees  for 
1,000  years  to  raise  £80,000  for  por- 
tions for  younger  children,  with  re- 
mainder to  £.  C.'s  eldest  son  for  life, 
with  remainders  over.  And  he  directed 
that  if  E.  0.  or  W.  C,  or  either  of  them, 
should  at  any  time  during  their  joint 
lives  or  the  life  of  the  survivor  of  them 
advance  or  pay  any  sum  or  sums  of 


money  for  the  use  or  benefit  of  any 
younger  child  or  children  for  whom  por> 
tions  were  provided,  then  and  in  sach 
case,  unless  the  contrary  should  be  di- 
rected by  E.  C.  and  W.  C.  or  the  sor- 
vivor  of  them,  by  deed  or  writing  to 
be  sealed  and  delivered  in  the  presence 
of  one  or  more  witnesses,  the  sum  or 
sums  so  advanced  should  be  taken  in 
satis&ction  pro  imdo  of  the  portion  or 
portions  of  such  child  or  children. 

E.  C.  had  sev<h«l  children,  one  of 
whom,  J.,  was  of  weak  mind ;  and  while 
she  wasstill  under  age  W.  C.  and  £.  C, 
and  their  eldest  and  second  sona,  ex- 
ecuted a  deed  whereby  they  eovenanted 
that  if  the  share  of  J.  devolved  upon 
them,  or  any  of  them,  they  would  divide 
it  amoufi^  the  other  yonneer  children.  J. 
attained  twenty-one  ana  died,  and  ber 
share  thus  devolved  on  her  £Uher,  W. 
C,  and  became  subject  to  his  covenants 

W.  C,  having  survived  his  wife,  made 
a  will  whereby  he  gave  leg^es  to  lua 
younger  children,  and  gave  the  residue 
of  his  personal  estate  for  the  benefit  of 
two  of  them: 

J9«faf  (reversing  the  decirion  of  the 
master  of  the  rolls),  that  none  of  the 
gifts  under  W.  C.'s  will  were  to  be  taken 
towards  satisfaction  of  the  portions  of 
the  younger  children : 

2.  Hdd,  also  (affirmingthe  dedaon  of  the 
master  of  the  roUs),  that  the  division  of 
the  share  of  J.  was  not  to  be  taken  to- 
wards satisfiM^on  of  the  porti<Mis  of  the 
younger  children.      Cooper  v.  Cooper, 

891,  406  nolf. 

Bee  Gm,  449. 

LSGACT,  681. 

Lex  Loox  DoiaoiLn,  692. 


AGE.   . 
EviDXNOB,  828. 


AGENT. 

Bee  BaoKxa,  478. 

CaooNAL  Law,  832. 

PUMOIPAL  Ain>  AOXMT. 
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.   AGREEMENT. 

1.  The  plaintifib  advertised  for  tenders 
for  the  supply  of  stores  for  a  period  of 
tweWe  months.  The  defendant  sent  in 
a  tender  to  supply  the  stores  required 
for  the  period  named,  at  certain  fixed 
prices,  "  in  such  quantities  as  the-  com- 
pany's storekeeper  might  order  from 
time  to  time:"  and  the  plaintiffs  ac- 
cepted his  tender. 

Hddf  that  there  was  a  sufficient  con- 
sideration for  the  defendant's  promise 
to  supply  the  goods,  although  there  was 
•  no  binding  contract  on  the  part  of  the 
company  to  order  any.  Great  North- 
ern, etc,  V.  Witham,  130,  134  note, 

2.  On  a  sale  of  g^ds,  the  invoice  ez> 
pressed  that  they  should  be  pud  for  in 
"  from  six  to  eight  weeks."  The  sale 
took  place  on  the  1st  of  May,  and  the 
action  for  the  price  was  commenced  on 
the  1 8th  of  June.  At  the  trial  the  judge 
left  it  to  the  jury  to  say  what  was  the 
mercantile  meaning  of  the  expression 
"from  six  to  eight  weeks;"  and  they 
found  that  the  action  had  not  been 
brought  prematurely.  The  judge,  being 
of  the  same  opinion,  directed  a  verdict 
for  the  plaintiff: 

Held, — ^npon  the  authority  of  Ale^ 
tmdery,  Vanderzee(d  Eng.  Rep.,  879), — 
that  the  question  was  properly  left  to 
the  jury,  and  the  verdict  right.  Aah- 
forth  V.  Redford,  186 

See  Arbitration,  492. 

Corporations,  41,  298,  408. 
Insuranor,  Marinr,  82. 
Sale,  278. 


AMBIGUITY. 
See  Will,  479. 


APPOINTMENT. 

See  Marrixd  Women,  872, 
Power. 


APPORTIONMENT. 
See  Rent,  822. 


APPROPRIATION. 
See  AssiGNiocNT,  56,  69  noie. 


ANCIENT  LIGHTS. 
See  Party  Wall,  672. 


ANNUITY. 

1.  Payable  notwithstanding  adultery  and 
divorce,  unless  provided  for.  Charlee- 
worth  V.  BolL  815 


ARBITRATION,  AGREEMENT  TO 
SUBMIT  TO. 

1.  The  defendant  agreed  with  the  plain- 
tiffs, his  landlords,  that  he  would  keep 
upon  the  premises  demised  such  a  num- 
ber only  of  hares  and  rabbits  as  would 
do  no  injury  to  the  trees  or  plantations 
of  the  plaintiffs,  or  their  growing  erops, 
or  the  growing  crops  of  their  tenants, 
and  in  case  he  should  keep  such  a  num- 
ber as  should  do  injury,  would  pay  the 
plaintiffs  a  fair  and « reasonabfe  oom- 
Densation.  In  an  action  brought  for 
breach  of  this  agreement,  the  defendant 
pleaded  that  "  one  of  the  terms  of  the 
tenancy  was  that,  in  case  of  any  such 
injury,  the  defendant  would  pay  a  fiair 
and  reasonable  compensation,  the 
amount  of.  such  compensation,  in  case 
of  difference,  to  be  referred  to  two  ar- 
bitrators or  an  umpire;  that  a  differ- 
ence arose,  and  that  no  arbitrators  or 
umpire  were  appointed,  and  no  award 
made."    On  demurrer : 

Held,  a  good  plea.    Daweon  v.^  FUz^ 
fferald.  292 


ARBITRATION. 

1.  The  L.  Railway  Company,  being  in 
want  of  money  to  complete  an  exten- 
sion line,  apphed  to  theN.  W.  Ridlway 
Company  for  a  loan  of  £40,000,  and  it 
was  aCTeed  that  the  N.  W.  Company 
should  lend  the  money  and  have  run- 
ning powers  over  the  lines  of  the  L. 
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Compaay.  Aa.  ■gieciucnt  under  aeal 
was  entmd  into,  not  referring  to  the 
loan,  by  which  it  was  agreed,  (1)  that, 
aobject  to  aoch  by-laws  and  regnlations 
of  the  L.  Company  as  should  from  time 
to  time  be  in  force,  the  N.  W.  Company 
might  ran  over  and  use  the  rulways  it 
the  L.  Company,  and  their  stations, 
sidings,  and  eonvenienees ;  (2)  that  the 
receipts  from  through  traffic  eiiOQld  be 
apportioned  between  the  two  compa- 
nies aooordinff  to  mileage  proportion, 
with  a  certam  allowance  percent,  to 
the  N.  W.  Company  out  of  the  L.  Com- 
pany's share;  (8)  that  tSe  N.  W.  Com- 
pany mi^t  have  their  own  staff  at  the 
stations  on  the  L.  Company's  lines;' 
(4)  that,  whether  Uie  running  powers 
were  exercised  or  not,  there  woold  be 
a  complete  system  of  through  booking 
and  through  farts  from  the  stations  of 
each  company  by  the  lines  of  the  other; 

(6)  that  if  the  running  powers  were  ex- 
ercised, the  fitree  shoiud  be  fixed  by 
the  N.  W.  Company,  and  if  the  L. 
Company  objected  to  any  of  them,  then 
by  arbitration ;  (6)  that  the  N.  W.  Corn- 
pay  should  not  carry  the  local  traffic  on 
the  L.  lines,  but  should,  if  required  by 
the  L.  Company,  carry  local  passengers 
for  16  per  cent,  of  the  local   fares; 

(7)  that  the  companies  should  send  by 
each  other  all  traffic  not  otherwise 
consigned  to  and  from  stations  on  the 
lines  of  each  other  whenever  such  lines 
formed  the  shortest  route ;  (8)  that  any 
difference  under  the  agreement  should 
be  settled  by  arbitration  under  the 
Railway  Companies  Arbitration  Act, 
1869.  The  N.  W.  Company  adyanced 
the  £40,000,  and  the  agreement  as  to 
running  powers  was  acted  upon  for 
some  time,  but  afterwards  the  L.  Com- 
pany gaye  three  months^  notice  to  de- 
tennine  it: 

Held,  by  Malins,y.C.,that  the  juris- 
diction of  the  Court  of  Chancery  was 
excluded  by  the  8th  clause  of  the 
agreement;  but  this  objection  was 
waived  on  appeal : 

2.  Held,  by  tho  Court  of  Appeal,  that 
evidence  of  the  advance  of  the  j^0,000 
having  been  the  consideration  for  the 
agreement  was  admissible: 

8.  Bdd,  by  James,  L.J.,  that,  apart 
from  this  evidence,  the  agreement 
was  not  determinable: 

4.  ffeid,  by  Mellish,  L.J.,  that,  having 
regard  to  this  evidence,  which  did  not 


ooBtradict  anytfalqg  in  the  agreement 
itself;  it  was  dear  that  the  agreement 
vaa  Bot  dctenninable;  but 
apartfrmn  the  proof  of 
this  agroanent,  the  principal 
which  were  one-sided,  wonld 
been  revocable,  ^hotcl 


of 
have 


mled 


6.  Per  Jamu,  UJ.  Sembie,  the 
diction  of  ttie  eoort  was  not 
by  the  8th  danse ;  for  that,  if  the 
ment  was  revocable,  the 
would  determine  the  8th  eianae  aa  wdl 
as  the  other  terms  of  the  agtoemcut. 
JMmelfyBaihMty  t.  Lomdom  ^jTmikmtt 
em  JSmhmtjf,  4M 


ASSEKT. 


;  Ida,  184 


ASSETa 
See  AnimALTT,  860. 


ASSIGNMENT. 

1.  A  representation,  by  the  drawer,  that 
bills  of  exchange  drawn  upon  L.  will 
assuredly  be  paid,  for  that  the  drawer 
has  previously  remitted  to  L.  lunds  to 

.  a  much  larger  amount,  in  consequence 
of  which  representation  B.  purchases 
those  bills  from  the  drawer,  does  not 
amount  to  an  equitable  assignment  by 
N.  O.  of  the  funds  in  the  hands  of  L., 
nor  to  a  specific  apppropriation,  out  of 
those  funas,  of  the  amount  of  each  of 
those  bills. 

2.  Where,  therefore,  such  an  assurance 
had  been  given,  and  the  funds  in  the 
hands  of  L.  were  larger  than  the  amounts 
of  the  bills  drawn  upon  him,  but  the 
bankruptcy  of  the  drawer  took  place 
before  the  bills  were  payable,  L.  was 
held  to  be  justified  in  rdusins  to  pay 
the  particular  bills,  and  in  handing  ov«r 
the  funds  to  the  legally  appointed  re- 
ceiver of  the  bankrupt's  estate,  who  de- 
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manded  them  on  behalf  of  the  general 
creditors  of  the  drawer. 

$,  L.  was  a  banker  In  England,  and  had 
dealings  with  N.  O.,  a  ranker  and  bill 
dealer  in  Ameilca.  The  course  of  bnsi- 
ness  was  that  N.  O.  remitted  funds  to 
L.,  and  then  drew  bills  on  L.  and  sold 
those  bills  in  America  to  persons  who 
wished  in  that  way  to  make  payments 
in  England.  N.  O.  had  represented  to 
intenmng  purchasers  of  these  bills  that 
they  would  certainly  be  paid,  for  that 
"the  bills  were,  drawn  expressly  [or 
"  specially "]  against  funds  to  a  mnch 
larger  amount  already  remitted  to  L.  ;* 
and  on  the  faith  of  this  assnnmoe  they 
were  purchased : 

Hdi^  that  this  did  not  amount  to  a 
contract  entitling  the  purchaser  of  any 
one  of  the  bills  to  a  specific  portion  of 
the  funds  in  the  hands  of  L. 

4.  The  application  of  the  rule  in  Jorden 
T.  Mofuy  as  to  the  distinction  between 
representations  of  intention  and  of 
Cact,  approved.  OUiaenM  Bank  y.  FirU 
National  Bank,  66,  69  note 

See  iNSOBAircs,  841. 
StockhoioibS)  818. 


ATTORNEYS. 

1.  Solicitors  for  the  trustees  of  an  estate 
which  is  under  the  administration  of 
the  court  hare  not,  after  their  discharge, 
such  a  lien  for  costs  aud  money  ad- 
Tanced  in  the  suit  as  will  enable  them 
to  refuse  production  of  documents  which 
are  required  by  the  receiver  for  the 
management  of  the  estate.  Belaney  v. 
Ffrench,  471 

8e$  PaiyiLSosD  CoiOfUNiOATioir,  802. 


BAlTBJtUFTCT. 

See  Feavd,  720. 
Lmr,  6Q4. 


BELLIGERENTS. 

■ 

See  Ivsmu«o%  MAun^  200. 

BILL  OF  EXCHANGE. 
See  AssiomiKNT,  66,  69  fioA>. 


BANES. 
See  AsBiGNifKNT,  66,  69  noU, 


BANKERS. 
1.  When  have  no  general  lien. 
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BILL  OF  LADING. 

1.  A  bill  of  lading,  In  mentionioff  the 
freight  payable  for  a  oa7»>,  did  not 
use  the  ordinary  words  "  ne  or  they 
paying  freight  for  the  same,"  but,  after 
giving  the  names  of  the  oonsienees  to 
whose  order  the  cargo  was  to  Be  driiv- 
ered,  employed  the  words  **  freight  for 
the  said  goods  £A  6«.  per  ton  of  20  cwt. 
net,  delivered,  with  primage  and  aver- 
age accustomed,"  Ac. : 

Hdd^  that  the  two  forms  of  expression 
were  in  effect  the  same,  and  constituted 
the  ordinary  condition  that  the  goods 
were  to  be  delivered  only  on  paying 
freight. 

2.  Though  freight  may  not  be  payable 
in  respect  of  a  man's  own  goods  con- 
veyed in  his  own  ship,  it  becomes  so 
if  ne  makes  third  persons,  who  have 
advanced  him  money,  the  consigneee  of 
those  goods,  and  the  soods  are  by  the 
bill  of  lading  delivered  to  their  order. 

8.  T.  A  Co.,  who  acted  as  the  London 
bankers  for  Holm  of  Stockholm,  con- 
sented to  open  a  credit  in  his  favor  with 
merchants  at  Akyab  for  the  purchase 
of  "  rice  for  the  English  market  ship- 
ped by  vessels  of  my  own,  the  Java, 
Ac,  at,  Ac.,/.  0.  6."  The  rice  was  pur- 
chased, and  shipped  on  board  the  Java, 
and  made  deliverable  to  the  order  of 
T.  A  Co.,  who  accepted  bills  to  cover 
the  purchase.  The  bill  of  lading  was 
indorsed  to  them;  it  described  the 
goods  "to  be  delivered  in  like  good 
order,  Ac,  unto  T.  A  Co.,  or  their 
assigns;    freight   for  the  said   goods 
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M4  ftc  per  toa  of  20  evl  net,  defirered 
wi A  pnam^  and  srcnige  •wiwtomcd.* 
WfaUe  tlie  Jaim  was  on  its  Tojage, 
H<4m  obConed  odTaneea  from  C.  4 
Co^  to  whom  he  Mrigacd  tlie  iSreiglit 
as  flecaritr: 

JSyd;  thai  under  these  dreouHlanees 
C.  4  Co.  were  entitled  to  the  freight, 
and  that  T.  4  Co.  were,  Hke  all  other 
consignees  of  a  cargo,  liable  to  paj  it 
nnder  the  tenns  of  the  bill  of  lading, 
ahhongh  the  carao  was  in  €Mt  brooght 
to  England  in  UjobEfn  own  Teasel  the 
Jara^ 

4.  The  holders  of  a  biD  of  lading  cannot, 
as  against  the  aarignees  of  the  freight, 
set  off  a  debt  doe  to  them  fitxn  the 
original  owner  of  the  goods,  who  was' 
also  the  assignor  of  the  frieigfat.  Wegue- 
Unr  CeUier,  20 

5.  A  shipper  at  Bombay  haying  consigned 
goods  to  merchants  in  Ennand,  arew 
on  them  for  £1,200,  and  insured  the 
goods  for  £1,700.  He  sold  the  draft  to 
the  defendants,  a  bank,  and  handed 
them  at  the  same  time  the  policy  of  in- 
soranee  and  the  bills  of  lading,  with  a 
letter  of  hypothecation  signed  oy  him. 
This  letter  stated  that  the  shipper,  hav- 
ing  sold  the  bills  to  the  bank,  and  hay- 
iog  at  the  same  time  handed  to  them, 
"as  collateral  eecnrities  for  the  due 
piyment  of"  the  bill,  "  the  bills  of  hul- 
iDg  and  shipping  docmneots  of  the  sey- 
eral  goods  stated  at  foot,"  thereby 
aothorixed  the  bank,  **  on  de£uilt  being 
made  in  acceptance  on  preaentment,  or 
in  payment  at  matoiity "  of  the  bill, 
to  sell  the  goods  and  apply  the  pro- 
ceeds in  payment  of  the  bill;  "the 
balance,  ii  any,  to  be  placed  against 
any  other  of  my  bills  which  may  at 
the  time  be  in  the  hands  of  the  said 
bank,  or  any  other  liability  of  me  to 
the  said  bank."  The  only  documents 
stated  at  foot  were  the  bill  of  exchange 
and  the  bill  of  lading.  The  ship  was 
bamt  at  sea  and  the  cargo  lost  The 
draft  for  £1,2(X)  was  duly  accepted,  but 
the  acceptors  failing,  it  was  di^onored 
at  maturity.  The  Mink  recouped  them- 
selyes  out  of  the  policv  moneys  which 
had  been  paid  to  them  by  the  insurance 
office,  and  had  a  balance  in  their  hands. 
This  balance  having  been  elumed  by 
the  plaintiffs,  who  were  assignees  for 
yalue  of  it  from  the  shipper,  the  bapk 
claimed  it  as  a  collateral  security  for  a 
debt  due  to  them  from  the  shipper  on 
another    account.       He    had    shipped 


of  the 
bank.      When  the  biBf  felt 
drawees  had  reqaceted  the  baak  to 

of  thefami. 


had  been  sold 
had  r»4lniwn 

he  had  failed 

HcUl  that  the  letter  of 

dad  not  extend  to  any 

of  the  shipper  to  the' bank 

the£M«>hiII: 


ft.  Hdd,  Ihrthcr,  tliat  the  honk, 
atthe  reqoeBt  of  the  drawnes,  refrained 
fitxn  presenting  the  biDa,  had  nncti- 
eaUy  giyen  them  time,  and  had  thos 
rdeaaed  the  drawer,  and  that  the  ship- 
pCTwaa  not  indebted  to  the  bank  on 
tfaisaoeoaiit: 


7 

.  ffdd,  on  both  groondi,  that  the  plain- 
tifb  were  entitled  to  the  snrptei  in  the 
hands  of  the  bank.      fmtkmm  t.  Clar. 
tered  Bamk  of  Im£M,                            771 

See  AnxDLALTT,  221. 
CcaroM,7u5. 
IimmAifCB,  VAKm,  155. 
Lbs,  50ft. 

BILL  OF  SALE. 

Sw  FixTrmxB,  562. 
Fkacd,  668. 


BOXA  FIDE. 

1.  L.,  the  owner  of  real  estate,  deposited 
the  title-deeds  with  his  bankers  to  secure 
the  balance  of  his  account  current  and 
executed  a  memorandum  whi*reby  he 
agreed,  at  their  request,  to  execute  any 
deed  or  deeds  necessary  for'  legally 
carryinc^  out  the  security.  Afterwards, 
being  about  to  be  married,  he  agreed 
to  settle  the  property.  Two  days  be- 
fore the  marriage  the  solicitor  of  the 
intended  wife,  having  only  then  reoeired 
instrucdons  to  prepare  articles  of  set- 
tlement, inquired  of  L.  whether  he  had 
the  title-deeds  in  his  possession  unin- 
cumbered ;  he  replied  that  he  had,  but 
that  they  were  at  his  bankers.     The 
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eolicitor  made  no  farther  inquiry,  and 
prepared  articles  of  aetdement,  which 
were  executed.  After  the  marriage  L. 
conveyed  the  property  to  the  tmstee 
of  the  articles  npon  the  trasts  therein 
contained,  heing  for  the  benefit  of  the 
wife  and  issue  of  the  marriaee.  A 
suit  was  afterwards  instituted  oy  the 
bankers  for  foreclosure;  and  the  wife 
claimed  to  be  a  purchaser  for  value 
without  notice : 

Hdd,  that  the  eolicitor  had  not  made 
sufficient  inquiry,  and  that  the  wife 
must  be  taken  to  have  had  construcdve 
notice  of  the  mortgage : 

2.  Hdd,  also,  that  the  husband,  haying 
contracted  to  execute  a  leeal  mortgage 
to  his  bankers,  could  not  deprive  ttiem 
of  priority  by  conveying  the  property 
to  a  party  with  whom  he  had  entered 
into  a  subsequent  contract  for  yslne, 
even  although  such  party  was  a  pur- 
chaser without  notice.  Maxfiela  v. 
Burton.  642 

See  Custom,  706. 
DnviBx,  609. 


BOTTOMRY  BONDS. 
See  ADiaaALTT,  860. 


BROKERS. 

1.  Stockbrokers  who  have  with  their  own 
money  purchased  stock  for  a  principal 
are,  in  the  evpnt  of  the  death,  bank- 
ruptcy, or  insolvency  of  the  principal, 
justified  in  immediately  selling  the 
stock.  Under  such  circumstances  the 
stockbrokers  have  a  claim  against  the 
estate  of  the  principal  for  the  balance 
due  to  them  on  the  account,  which  bal- 
ance is  subject  to  deduction  for  any  loss 
which  may  have  been  incurred  by  sel- 
ling before  the  next  settling  day.  La- 
cey  V.  Um  478 


CANCELLATION. 
See  Fraud,  699. 


CASES    OVERRULED,    REVERSED 
AND  CONSIDERED, 

Alexander  y.  Vanderxee,  8  Eng.  R.,  879, 
followed.  185 

Jttomey  Oenercd  y.  IMee,  17  Ves.,  871, 
followed.  695 

Beffbie  v.  Fenwiek,  7  Eng.  R.,  664,  note, 
approved.  662 

Boyd  V.  Sherrock,  L.  R.,  6  Eq.,  72,  dis- 
approved. 662 

BrowMon  v.  Lanorenee,  L.  R.,  6  Eq.,  1, 
questioned.  784 

CooU  V.  WhittmgUm,  6  Eng.  R.,  864,  dis- 
approved. 646 

FoUvBrgiUe  Caee,  L.  R.,  8  Chy.,  270,  con- 
sidered. 748 

Oeorgey,  Clagett,  7  T.  R.  869,  approved.  188 

Chiding  v.  MaverJUld,  18  Price,  698,  con- 
sidered. 891 

SdnoeU  v.  ffoiwea,  2  D.  F.  <k  J.,  466, 
considered.  698 

ffawHna,  Matter  of,  18  Simons,  669,  fol- 
lowed. 782 

Bawtry  v.  BuUin,  L.  R.,  8  Q.  B.,  290,  fol- 
lowed. 662 

Saynee  v.  Baynee,  1  Dr.  4k  Sm.,  426, 
distinguished.  782 

Jones  V.  CuthberiBon,  1  Eng.  R.,  262, 
affirmed.  100 

Jonea  v.  Oyle,  L.  R.,  8  Chy.,  192,  con- 
sidered. 322 

Jorden  v.  Money,  6  H.  L.  Cas.,  186,  ap- 
proved. 66 

Lea,  The  Thomas,  88  L.  J.  (Adm.),  87, 
overruled.  868 

Leake  v.  Leake,  10  Ves.,  477,  consid- 
ered. 891 

LUey  V.  Hey,  1  Hare,  680,  considered.  695 

Marino's  Case,  L.  R.,  2  Ch.,  696,  consid- 
ered. 818 

NobU  V.  Phelps,  L.  R.,  2  Prob.  <k  Div., 
276,  considered.  891 

Offle  V.  Lord  Vance,  L.  R.,  2  Q.  B.,  276; 
8  Id.,  272,  discussed.  278 

OhsIou)  v.  MicheU,  18  Ves.,  490,  con- 
sidered. 891 

Jiayner  v.  Koehler,  8  Eng.  Rep.,  788,  dis- 
approved. 646 

Regina  V.  FletcJier,  L.  R.,  1  Cr.  Cas.,  Res., 
89,  distinguished.  820 

Sharpies  v.  Adtmis,  82  Beav.,  218,  con- 
sidered. 642 

Spargo's  Case,  L.  R.,  8  Chy.,  407,  con- 
sidered. 748 

Tvisden  v.  Tunsden,  9  Ves,,  418,  consid- 
ered. 891 

Waring,  Ex  parte,  19  Ves.,  846,  ap- 
proved. 604 

Wickam  v.  Wing,  2  Hem.  4  Miller,  436, 
considered.  698 
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INDXZ. 


CESTUI  QUE  TRUST. 
Se$  Trust  ard  Tbubtsb. 


CHABGE. 

1.  W.  W.  T.  was  the  equitable  owner, 
Bobject  to  an  estate  wr  lift,  and  to 
£1,600,  raisable  on  the  death  of  the 
tenant  for  liHe^  of  leaseholds,  for  liTee» 
which  were  perpetually  renewable, 
and  were  vested  in  B.  as  trustee, 
with  a  direction  to  renew  until  the 
£1,600  had  been  paid.  The  settle- 
ment under  which  W .  W.  T.  acquired 
his  interest  contained  a  coYenant  by 
him  to  pay  the  £1,600.  In  1811  W. 
W.  T.  oonyeyed  his  interest  to  trustees 
upon  trust  for  himself  for  life,  and  after 
his  death,  subject  to  raising  the  £1,600, 
upon  trust  to  raise  £3,000  for  his 
younser  cliildren,  and  subject  thereto 
lor  his  eldest  son  T.  T.  absolutely.  In 
1816,  after  the  death  of  the  tenant  for 
life,  by  a  deed  to  which  the  owners  of 
the  £1,600  were  parties,  and  which  re- 
cited, contrary  to  the  facty  that  the 
£1,600  had  been  paid,  B.  conveyed  khe 
leaseholds  to  W.  W.  T.  absolutely.  In 
1818,  all  the  eettuU  que  vie  beine  dead, 
W.  W.  T.  obtained  a  renewed  lease 
from  the  landlord  to  himself,  and  in 
1819  purchased  the  reversion  in  fee, 
which  was  conveyed  to  a  trustee  for 
him.  Subsequently  W.  W.  T.  paid  off 
the  £1,600.  In  1846  W.  W.  T.  mort- 
gaged  the  property  in  fee,  the  trustee 
of  the  fee  joining,  so  that  the  leasehold 
interest  was  merged.  By  will  made 
in  1866,  reciting  that  he  had  paid  off 
the  £1,600,  and  that  it  was  a  subsisting - 
charge  on  the  property  for  his  benefit, 
he  made  a  bequest  of  that  charge,  and 
appointed  the  £2,000  among  his  youn- 
ger children,  and  subject  to  those 
charges,  and  to  a  further  charge  of 
£600  created  by  his  will,  devised  all 
his  estate  in  this  property  to  T.  T. : 

JIdd  (affirming  the  decision  of  Bacon, 
V.C.),  that  the  three  sums  of  £1,600, 
£2,000  and  £500,  were  subsisting 
charges,  and  must  be  raised  out  of  the 
estate,  without  distinguishing  between 
those  chained  on  the  leaseholds  and 
that  charged  on  the  fee.  Trumper  v. 
Trvunper,  433 

2.  When  gives  devisee  a  title  so  executors 
cannot  sell  real  estate.  609 


IL  Testator  g«re  all  tlMreiidae  of  hH  real 
and  personal  estate  to  tnuteea  lor  a 
term  of  eleven  yean  from  his  docoasc, 
Dpon  trust  to  pay  oat  of  the  rents,  in- 
terest, dividends,  and  proceeds,  oertain 
life  annuities;  and  he  directed  that  the 
residne  of  the  rents,  Ac,  ahoold,  during 
the  term,  be  accumulated  for  the  bene- 
fit of  the  person  who  shonld  become 
entitled  to  the  residue  of  his  personal 
estate  at  the  expiratioa  of  the  term ; 
and  after  the  determination  of  the  term 
he  devised  his  real  estate,  snlject  to 
and  charged  with  the  payment  of  the 
annuities  for  the  residue  of  the  lives, 
with  powers  of  distress  and  entry  for 
the  recovery  of  the  aame^  aa  if  the 
same  had  been  secured  b^  a  lease  for 
yean,  onto  the  trustees^  in  strict  set- 
tlement: 

Held,  that  the  arrean  and  the  an- 
nuities were  not  charged  upon  the 
eorpu9f  but  upon  the  income,  and  must 
be  paid  out  of  the  income  and  fntore 
income,  so  far  as  any  might  bs  re- 
quired.    Tojfhr  V.  Ta}^,  848 

See  MoEKAiis^  ^734,  786  mU. 


CHARITT. 

1.  A  testator  nve  the  reridne  of  his  real 
and  personu  estate  to  trustees  for  in- 
vestment in  government  securities  in 
their  joint  names,  and  directed  the 
interest  from  time  to  time  to  be  given 
to  such  of  the  lineal  descendants  of 
R.  W.  as  they  might  severally  need  \ 
and  the  trustees  were  to  make  pro- 
vision for  ensuring  a  continuance  of  the 
trust  at  their  decease : 

Held^  that  the  g^  was  charitable. 
Oiliam  V.  TayUn-.  595 


CHATTEL  MORTGAGE. 
&s  FixTC&BS,  562. 


CHILDREN. 

1.  When  includes    and  when  does  not 
illegitimate  children.    HUl  v.    Crook, 

1,  20  note. 

See  Frauds,  Statute  of,  287. 
Inpamts,  889. 
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CHILD  IN  VENTRE  8A  HERK 

8e9  UvBOur  Chiu>,  624,  629  ftofa. 
Will,  507. 


CODICIL. 

8n  EZBCUTOBS  and  ADMnOBTEATOM,  646. 


COMPLAINT. 
Bee  Maugious  Pbobboution,  126. 


CONSENT. 

Bee  CmiMnrAL  Law,  820. 

Tetot  and  Trustees^  624,  629  note. 


CONSIDERATION. 

Bee  AoEEEMENT,  180,  184  noU. 
Gift,  449. 


CONSIGNOR  AND  CONSIGNEE. 

Bee  Bill  of  Lading,  20. 
Insueajtoe,  MaeinE)  166. 


CONSOLIDATION  OP  BTJITS. 
Bee  Admiealtt,  866. 


CONSTRUCTION. 

Bee  Ageeemsnt,  186. 
Arbitration,  492. 
Guaranty,  226. 
Leoaot. 

Stockholdee,  748. 
Will. 

7  Eng.  Rep.] 


CONTINUING  GUARANTY. 
See  GnAEAXTT,  226. 


CORPORATE  ELECTIONS. 

1.  Rights  of  stockholders  as  to  election 
of  mrectors.  681,  686  note. 
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CORPORATIONa 

1.  There  wereHwo  companies,  C.  and  W., 
the  directors  of  each  of  which  entered 
into  business  arrangements  with  the 
other.  The  W.  Company  had  six  di- 
rectors. A  deed  was  executed  in  Feb- 
ruary, 1866,  by  the  6th  clause  of  which 
the  W.  directors  agreed  that  three  of  the 
C.  directors  should  at  once  become 
members  of  the  W.  board;  that  on  cer- 
tain events  happening  a  fourth  director 
of  the  W.  boara  was  to  be  appointed  by 
the  C.  directors ;  and  that  then  there 
should  be  no  further  appointment  of  W. 
directors  except  with  the  sanction  of  the 
0.  directors: — 

Held,  that  this  was  illegal ;  that  the 
stipulation  affected  the  whole  of  the 
rest  of  the  deed,  and  made  it  illegal  and 
void. 

2.  By  other  arrangements  in  the  same 
deed  the  C.  dire^rs  undertook  to  do 
such  works  as  the  W.  directors  might 
appoint:  toprovidematerials,  to  "place** 
the  shares  of  the  W.  company  and  all 
the  paid-up  calls  of  the  W.  Company 
were  to  be  paid  to  the  C.  Company, 
which  was  to  make  all  necessarv  pay- 
ments for  the  W.  Company,  (acting  as 
its  banker)  to  pay  for  two  years,  7  per 
cent,  on  the  capital  paid  up  by  its 
shareholders,  to  render  accounts  of 
works  done,  and  to  receive  85  per  cent, 
on  all  moneys  received  and  paid  on  ac- 
count of  the  W.  Company : 

• 

8.  Hddf  that  the  payment  of  the  7  per 
cent,  and  that  of  the  86  p€r  cent.,  wero 
both  illegal. 

4.  The  deed  of  February,  1866,  was  de- 
clared by  another  deed  m  May,  1866,  to 
be  cancelled  except  so  far  as  anything 
had  been  done  under  the  former : 


866 
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MMf  that  as  nothing  was  shown  to 
haye  been  done  under  the  deed  of  Feb- 
mary,  1866,  except  by  some  payments 
of  the  7  per  cent,  interest  on  the  calls 
paid  up,  and  by  the  receipt  and  pay- 
ment of  moneys,  as  to  which  the  C.  ai> 
rectors  hod  really  acted  only  in  the  char- 
acter of  bankers  to  the  W.  Company, 
there  was  no  claim  for  the  agreed  commis- 
sion.   </anMST.  £v€,  41 

5.  The  plaintiflb,  a  municipal  corporation 
and  local  board,  on  the  17th  of  July, 
caused  certain  tolls  to  be  put  up  for 
letting  by  auction,  under  conditions  by 
which  the  purchaser  was  immediately 
on  the  iall  of  the  hammer  to  pay  a 
month's  rent  in  advance,  and  to  pro- 
duce two  sureties,  who  were  forUiwith 
to  sign  the  conditions  and  a  draft  lease. 

The  defendant  was  the  highest  bid- 
der at  the  auction,  and  was  declared 
the  purchaser,  and  he  paid  a  month's 
rent  in  advance,  and  signed  an  agree- 
ment to  become  lessee  indorsed  on  the 
conditions ;  but  he  did  not  then,  nor  at 
any  subsequent  time,  produce  two  sure- 
ties; and  the  plaintiflfs  ultimately,  in 
pursuance  of  the  conditions,  determined 
the  contract  and  sold  the  tolls  at  a  loss. 

The  contract  was  not  executed  by 
the  plaintifis  under  their  common  seal, 
nor  signed  on  their  behalf  by  any  per- 
son authorized  under  seal  to  do  so.  Af- 
ter the  sole,  the  plaintiflb,  on  the  7th  of 
August,  by  resolution,  which  was  en- 
tered on  the  minutes  under  seal,  adopted 
the  report  of  a  committee,  to  the  effect 
that  the  tolU  had  been  put  up  to  auc- 
tion, and  that  the  defendant  had  become 
the  purchaser  at  a  rent  of  £350  and  had 
paid  a  deposit  of  £29  3«.  4d.  Before 
this,  however,  the  defendant  had,  on 
the  4th  of  August,  written  to  the  plain- 
tiffs  saying  that  he  could  not  carry  out 
his  contract,  and  asking  for  a  return  of 
the  sum  paid. 

In  an  action  brought  against  the  de- 
fendant to  recover  damages  for  the 
breach  of  his  agreement  to  take  the 
tolls: 

Held,  that  the  contract  was  one  that 
required  to  be  made  under  the  plain- 
tifts'  common  seal ;  that  not  having  been 
sealed  by  the  plaintiffs,  nor  signed  by 
any  person  authorized  under  seal  by 
them  to  do  so,  the  defendant  was  not 
bound  by  it;  that  the  payment  of  a 
month's  rent  in  advance  was  not  such  a 
part  performance  as  would  have  bound 
the  plaintiffs    in  equity  specifically  to 


perform  thdr  agreement ;  and  tiiai  the 
resolution  of  the  7th  of  August  (even 
ajMrnming  it  tQ  be  a  ratification  under 
seal  of  the  contract)  came  too  late. 
Mayor  of  KidderminaUr  y.  Hardwiek. 
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6.  The  H.  Railway  Company,  whose  line 
ran  into  the  defendant  company's  line  at 
B.,  had  a  Parliamentary  right  to  use  tho 
defendants' station  at  B. 

The  pUintiff  company  bad  nmning 
powers  over  the  detendants^.  line,  and 
were  anxious  to  run  trains  through  the 
B.  station  over  the  H.  line,  llie  H. 
Company  applied  to  Parliament  for 
power  to  lease  their  line  to  the  plain- 
tiffii,  but  through  the  opposition  of  the 
defendants  the  proposed  bill  was  thrown 
out.  The  H.  Company  then  entered 
into  an  agreement  with  the  pUdntifis, 
terminable  on  six  months!'  notice,  by 
which  they  agreed  to  allow  the  plain- 
tifb  to  use  the  H.  line  and  all  its  sta- 
tions, sidings,  Ac,  and  to  afford  them 
every  facility  for  so  doing;  the  plaintiAi 
to  keep  the  line  in  repair,  and  appoint 
and  pay  their  own  officers,  and  nx  the 
rates  and  fares  of  through  traffic,  paying 
to  the  H.  company  a  proportion  of  the 
through  rates  and  fares  by  way  of  com- 
muted tolL  It  was  also  provided  that 
if  the  H.  Company  should  desire  the 
plaintiffs  to  undertake  the  local  traffic 
of  the  H.  line  the  plaintifiis  would  do 
so,  paying  the  H.  Company  a  propor- 
tion of  the  fares. 

The  plaintiffs  under  this  agreement 
claimed  the  right  to  run  their  trains 
over  the  defendants' junction  at  B.,  and 
filed  their  bill  to  establish  the  right 
which  the  defendants  resisted,  on  the 
ground  that  the  acnreement  between  the 
plaintiffs  and  the  H.  Company  was  uUm 
vires  and  illegal : 

Held  (reversing  the  decision  of  the 
master  of  the  rolls),  that  the  agreement 
was  not  ultra  vtret  or  illegal,  and  that 
the  plaintiflb  were  entitled  to  the  ns 
liefpraycdL  Midland  JtaUufotf  y.  Great 
WeUem  Railway.  408 

7.  The  Laffitte  Company  was  formed  to 
purchase  the  business  of  C.  Laffitte  dc 
Co.,  of  Paris.  The  Paris  firm  would 
not  complete  unless  40,000  shares  were 
taken.  To  satisfy  them  the  Interna- 
tional Company,  which  was  promoting 
the  Laffitte  Company,  guaranteed  a  sub- 
scription for  40,000  shares,  and  applied 
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to  the  National  Bank  to  discount  their 
promissory  notes  for  £200,000,  which 
the    bank    agreed    to    do   upon    the 
g^rantee   of   the    Laffitte    Company, 
which  was  signed  by  Kitson,  Gautray 
and  Bate,  three  of  the  directors,  and 
sealed  by  the  company,  that,  until  the 
notes  were  paid,  the  Laffitte  Companv 
would  leave  in  the  hands  of  the  bank 
an  amount  equal  to  the  sum  remaining 
due  on  the  notes,  and  that  if  the  notes 
were  not   paid    the  bank  mieht  pay 
them  out  of  such  amount.  The  £200,000 
was  accordingly  carried  to  the  credit  of 
the  International  Company,  who  pro- 
vided shareholders    and    pud  the  de- 
posit and  allotment  money  of  £6  per 
share  out  of  the  £200,000,  which  thus 
got  to  the  credit  of  the  Laffitte  Com- 
pany at  the  bank.    The  bank,  in  order 
to  enable  the  Laffitte  Company  to  obtain 
a  settling  day  on  the  Stock  "Exchange, 
gave  a  certificate  that  there  was  £200,- 
000  standing  to  the  credit  of  that  com. 
pany.      Afterwards,    the    promissory- 
notes  not  being  taken  up  i^  maturity, 
the  National  Bank  paid  them  out  of  the 
£200,000.     After   an  order  had  been 
made  for  winding  up  the  Laffitte  Com- 
pany, a  shareholder  in  that  company 
Jdled  his  bill  ( Oray  y.  Levm)  on  behalf 
of  himself  and  all  other  the  sharehold- 
ers, except  the  defendants,  against  the 
directors  of  the  Laffitte  Company  and 
against  the  National  Bank,  to  recover 
the  £200,000  for  the  benefit  of  the  Laf- 
fitte Company  as  having  been  applied 
in  breach  of  trust     Gautray  was  out  of 
the  jurisdiction,  and  the  plaintiff  entered 
an    appearance    for    him,   but    subse- 
quently dlBmissed  the   bill  as  against 
him  before  the  hearing.     A  decree  was 
made  by  Vice-Chancellor  Malina  aniinst 
the  bank,  and  Lewis,  I^eushaw,  Kitson, 
and  Bate,  four  of  the  direcOors  of  the 
Laffitte  Company,  who  were  privy  to 
the  whole  of  the  transactions,  for  the 
restoration  of  the  £200,000.     The  Na- 
tional Bank  and  Lewis  and  Ueiishaw 
severally  appealed,  but  before  the  ap- 
peal came  on  the  National  Bank  com- 
promised the   suit,  with   the  sanction 
of  the  court  in  the  winding  up  of  the 
Laffitte  Company,  Lewis  and  Henshaw 
being  no  parties  to  the  compromise. 

Alter  thit)  the  National  Bank,  by 
its  public  officer,  filed  a  bill  (Parker 
V.  Leww)  against  Lewis  and  Henshaw, 
who  were  two  of  its  own  directors, 
and  McKenna.  its  managing  director, 
to  compel  ihem  to  make  good  the  loss 


which  the  bank  had  sustained  through 
the  above  transactions,  and  Yice-Chaii- 
cellor  Malins  made  a  decree  accordingly. 

Lewis,  Henshaii^and  McKenna  ap- 
pealed aeainst  this  decree,  and  at  the 
same  time  the  appeal  of  Lewis  and 
Henshaw  in  Oray  v.  Leioia  was  restored 
to  the  paper : 

Hddf  in  Chray  v.  Zmow,  that  the  suit 
ought  to  have  been  by  the  Laffitte 
Company,  and  that  a  bill  by  one  share- 
holder on  behalf,  d^c,  could  not  be 
sustained. 

8.  Whether  a  decree  oould  be  made 
against  the  other  defendants  after  the 
dismissal  of  the  bill  against  Gautray, 
qtuere, 

9.  Heldf  further,  that  the  ren^y,  sup- 
posing the  Laffitte  Company  to  have 
a  right  to  the  £200,000,  would  have 
been  at  law  by  an  action  against  the 
bank,  for  that  the  guarantee  was  uUra 
vireBf  and  known  to  the  bank  to  be 
so,  and  was  therefore  no  answer  to  the 
demand  of  the  Laffitte  Company  for  the 
sum  which  had  stood  to  their  credit: 

10.  Held,  further,  that  the  £200,000  never 
belonged  to  the  Laffitte  Company  at  all, 
for  that  the  whole  transaction  was  an 
illegal  and  fraudulent  scheme,  out  of 
which  no  rights  could  arise  as  between 
the  parties  to  it: 

11.  Held,  therefore,  that  the  bill  in  Oray 
V.  Lewis  must  be  dismissed  as  against 
Lewis  and  Henshaw,  and  without  costs, 
they  not  asking  for  costs ;  and,  temble, 
if  they  had  asked  for  costs,  they  would 
not  have  been  given. 

12.  Jleid,  in  Parker  v.  Xoom,  that  If  the 
decree  in  Oray  v.  Leioia  had  been  up- 
held, that  in  Parker  v.  Leioia  would 
have  been  upheld  also;  but  that,  al- 
though where  A.  contracts  to  indem- 
nify B.  against  a  claim,  and  a  judg- 
ment is  obtained  against  B.  in  an  action 
bofui  fide  defended  by  him,  and  he  pays 
the  demand,  A.  cannot  be  heard  to  con- 
tend that  the  judgment  was  eiToneous, 
the  case  is  otherwise  where  there  is  no 
contract  to  indemnify,  but  only  a  claim 
to  indemnity  founded  on  a  breach  of 
trust;  and  that  the  defendants  were 
not  estopped  from  saying  that  the  Na- 
tional Bank  had  incurred  no  liability 
to  pay  anything  to  the  Laffitte  Com- 
pany ;  and  that  as  in  the  judgment  of 
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tiie  Goort  of  Appeal  the  Neiioiud  Bank 
had  not  inoarred  any  such  liability, 
the  bill  must  be  dismissed,  bni  without 
eoets,  on  account*  of  the  objectionable 
nature  of  the  transactioa,  Oray  t. 
Lemt.  529 

15.  The  articles  of  association  of  a  oom- 
pany  provided  that  evexy  member 
should  naTc  one  vote  for  every  share 
up  to  100,  one  for  every  five  wares  in 
the  next  100,  and  one  for  every  ten 
shares  after  200.  The  directors  were 
empowered  to  decline  to  register  any 
transfer  of  shares  made  by  a  member 
who  was  indebted  to  the  company ;  or, 
in  the  case  of  shares  not  folly  paid 
up,  to  a  transferee  of  whom  they  did 
not  approve. 

14.  Notices  having  been  issued  of  a  meet- 
ing at  which  would  be  proposed  re- 
solutions for  winding  up  the  company 
voluntarily,  and  for  the  i^>pointment  of 
a  liquidator,  the  largest  creditors  of  the 
company,  who  were  also  the  holders  of 
1,000  fnllv  paid  up  shares,  in  order  to 
secure  ftill  voting  powers  at  the  meet- 
ing, made  nine  transfers  of  100  shares 
each  to  as  many  nominees  of  their  own, 
and  sent  them  in  for  registration;  but 
the  company  refused  to  register  the 
transfers. 

16.  On  motion  on  behalf  of  the  transfer- 
ors under  the  86th  section  of  the 
Companies  Act,  1862 ; 

16.  The  company  were  ordered  to  register 
the  transfers  in  time  to  enable  the  trans- 
ferees to  vote  at  the  meeting.  MaUer 
of  StranUm  Iron  ±e,  Cb,     581,  585  note. 

Sie  Illbgal  Aohkbmint,  117,  119  note. 
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COSTS. 

See  EzBouTORS  and  Administbatom,  646. 
Fbaud,  591,  699. 


COUNSEL. 
See  Attorneys,  471. 
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CftE3>IT. 
See  KavwwwwKtp  lS6w 


OREDITOB& 

See  Ymavd,  668.  720^ 


CREDITOR'S  BOLL. 

1.  How  fkr  and  when  property  depvised 
til  insolvemnr  or  for  support  of  devisee 
nay  be  reacLed.  6i88,  60i  twlc 

See  LnoiAXioiii^  SvATim  or.  687*  690 

mote. 


CRIMINAL  UlW. 

1.  Affeni.  The  prisons,  a  stock  and 
shjure  dealer,  was  employed  by  tha 
prosecutrix  to  purchase  securities  for 
ner.  He  bought  in  his  own  name,  and 
received  money  from  her  from  time  to 
time  to  cover  the  amounts  he  had  paid 
or  had  to  pay  for  the  securities.  Such 
payments  were  not  made  against  any 
particular  item,  but  in  checks  for  round 
Bums.  On  one  occasion  he  wrote  to  her, 
"  I  inclose  a  contract  note  for  £300,  J. 
bonds,  at  112,  £336;"  and  the  contract 
note  ran,  "  Sold  to  Mrs.  8.  (the  prose- 
cutrix) £300  J.  at  112,  £386 "and 


signed  by  the  prisoner.  The  prosecu- 
trix wrote  in  reply :  **  I  have  just  re- 
ceived your  note  and  contract  note  for 
the  J.  shares,  and  inclose  a  check  for 
£336  in  payment*'  The  prisoner  never 
paid  for  the  bonds,  but  in  violation  of 
good  faith  appropriated  to  his  own  use 
the  proceeds  of  the  check : 

ntldf  that  the  letter  of  the  prosecutrix 
was  a  direction  in  writing  to  apply  the 

Proceeds  of  the  check  to  pay  for  the 
onds,  if  they  had  still  to  be  paid  for, 
within  the  meaning  of  24  <k  25  Vict  c 
96,  s.  75;  and  that  the  prisoner  was 
rightly  convicted  of  a  misdemeanor  un- 
der that  section.  Regina  v.  Chris- 
Han.  832 

2.  Liqvortj  eaU  of.      By  the  Licensing 
Act,  1872  (35  A  36  Vict  c.  94),  s.  24, 
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premises  in  which  intoxicating  liquors 
are  sold  are  to  be  doeed  during  certain 
hours;  and  "any  person  who  sells  or 
eicposes  for  sale,  or  opens  or  keeps  open 
premises  for  the  sue  of  intozicatine 
liquors  during  the  time  that  such 
premises  are  directed  to  be  closed,  in 
pursuance  of  this  section,"  is  made 
liable  to  certain  penalties;  and  in  a 
subsequent  clause  it  is  enacted,  that 
"none  of  the  provisions  contained  in 
this  section  shall  preclade  a  person 
licensed  to  sell  any  intoxicating  liquor 
to  be  consumed  on  the  premises  from 
selling  such  liquor  to  bona  hde  trav- 
elers or  persons  lodging  in  his  honse." 
By  8.  61,  sub.  4,  "any  exception, 
exemption,  proviso,  excuse,  or  quali- 
fication, whether  it  does  or  does  not 
accompany  the  description  of  the 
offence  in  this  act,  may  be  proved  by 
the  defendant,  but  need  not  be  speci- 
fied or  negatived  in  the  information, 
and  if  so  specified  or  n^^tived,  no 
proof  in  relation  to  the  matters  so  spe- 
cified or  negatived  shall  be  required  on 
the  part  of  the  informant  or  com- 
plainant" 

The  keeper  of  licensed  premises  hav- 
ing been  charged  with  opening  his 
premises  for  the  sale  of  intoxicating 
liquors  during  prohibited  hours,  and 
persons  having  been  shown  to  have 
oeen  supplied  with  liquor  on  his  prem- 
ises during  such  honrs : 

Held,  that  the  onus  of  showing  that 
the  persons  came  within  the  exception 
lay  on  the  defendant. 

8.  QwBre,  whether  proof  on  the  defen- 
dant's part  of  a  bona  fide  though  mis- 
taken belief  that  the  persons  were  trav- 
elers would  have  been  sufficient.  Ro- 
beris  V.  Humphreys.  93 

4.  Nuisance.  By  24  <b  26  Vict  c.  70,  s.  7 : 
"  Where  any  turnpike  or  other  roads 
upon  which  locomotives  are  used  pass 
over  any  stream,  or  watercourse,  navi- 
gable river,  canal  or  railway  by  means 
of  any  bridge,  and  such  briof  e  shall  be 
damaged  by  reason  of  any  locomotive 
passing  over  the  same  or  coming  into 
contact  therewith,  none  of  the  proprie- 
tors, undertakers,  directors,  conservar 
tors,  trustees,  commissioners,  or  otiier 
persons  interested  in  or  having  the 
chaise  of  such  navigable  river,  canal, 
or  railway,  or  the  tolls  thereof,  or  of 
such  bridge,  shall  be  liable  to  repair 
any  dami^e  so  to  be  occasioned ;  but 


«ver^  sQoh  damage  shall  be  forthwith 
repaired  to  the  satisfaction  of  the  pro- 
prietors, undertakers,  directors,  con- 
servators, trusteea,  oommisnonera,  or 
other  persons  as  aforesaid  respectively 
interested  in  or  having  the  charge  of 
such  river,  canal,  or  railway,  or  the 
tolls  thereof,  or  of  such  bridge,  by  and 
at  the  expense  of  the  owner  or  the  per- 
son having  the  charge  of  such  locomo- 
tive:" 

Hddf  that  this  seddon  does  not  apply 
to  a  comity  bridge.  Begina  v.  KUehe- 
ner.  827 

6.  Ha^.  On  an  indictment  for  rape,  it 
was  proved  that  the  prosecutrix  was 
fourteen  and  a  half  years  old,  and  that 
ever  since  she  was  six  weeks  old  she 
was  blind  and  wrouff  in  her  mind  ;  that 
she  was  hardly  capable  of  understand- 
ing anything  that  was  said  to  her,  but 
that  she  comd  go  up  and  down  stairs 
by  herself,  that  if  placed  in  a  chair  by 
any  one  she  would  remain  there  till 
night,  passing  her  evacuations  and 
water  in  the  chair ;  that  if  told  to  lie 
down  she  would  do  so,  that  she  could 
not  communicate  to  her  friends  what 
she  wanted,  that  she  could  feed  herself 
a  little,  but  that  she  was  obliged  to  be 
dressed  and  undressed,  and  that  she 
was  unable  to  do  any  work.  It  was 
further  proved  that  uie  father  of  the 

Srosecutrix,  on  returning  home  one 
ay,  looked  through  the  window  of  the 
sitting-room  and  saw  the  prisoner  lying 
on  the  prosecutrix  on  a  couch  in  the 
room,  on  which  she  had  been  placed  by 
*  her  sister,  whom  the  prisoner  then  sent 
on  an  errand  to  a  distance,  and  who  de- 
sired the  prosecutrix  to  lie  on  the  couch 
till  her  return.  On  going  into  the  room 
he  found  the  prisoner  standing  up  at 
the  end  of  the  couch,  buttoning  up  his 
trowsers,  while  the  prosecutrix  was  ly- 
ing quietly  on  the  couch.  There  were 
no  external  marks  of  violence  on  the 
person  of  the  prosecutrix.  The  learned 
ludce  told  the  jury  that  if  the  prisoner 
had  connection  with  the  prosecutrix  by 
force,  and  if  she  was  in  such  an  idiotic 
state  that  she  did  not  know  what  the 
prisoner  was  doing,  and  if  the  prisoner 
was  aware  of  her  being  in  that  state, 
they  might  find  him  guilty  of  rape. 
But  if  from  animal  instinct  she  yielded 
to  the  prisoner  without  resistance,  or  if 
the  prisoner  from  her  state  and  condi- 
tion had  reason  to  think  she  was  con- 
senting, they  ought  to  acquit  him.    The 
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jury  found  the  prisoner  gnilty  of  an  at- 
tempt at  rape : 

Heldf  that  the  prisoner  was  rightly 
convicted.      Regina    v.    BarraU, 

S20,  823  note. 

See  EvmKNCB,  823. 


CRUELTY. 
See  DiYOBcx,  860,  868. 


CUMULATIVE  LEGACY. 
See  Lboaot,  672. 


CURTESY. 
See  Ebtoffkl,  111. 


CUSTOM. 

1.  The  master  of  a  vessel  may  properly 
siCT  bills  of  lading  in  favor  of  the 
shipper  of  ^ods,  without  production 
of  the  mate^  receipts  for  the  zoods,  if 
he  is  satisfied  otherwise  that  we  goods 
are  on  board  the  vessel,  and  has  no 
notice  that  any  one  but  the  shipper 
claims  any  interest  in  them. 

2.  The  holder  for  value  of  bills  of  lading 
so  given  has  a  better  title  than  an  in- 
dorsee of  the  mate's  receipts. 

8.  A  local  custom  of  trade  was  alleged  to 
exist  at  Bombay  by  virtue  of  which 
the  mate's  receipts  for  goods  shipped  on 
board  a  vessel  are  negotiable  instru- 
ments, and  pass  the  property  in  the 
foods  in  the  same  manner  as  bills  of 
lading,  and  that  masters  of  ships  are 
bound  to  have  the  mate's  receipt  re- 
turned to  them  before  signing  any  bill 
of  lading  for  the  goods  mentioned  in 
that  receipt,  and  that  if  a  captain 
signed  a  bill  of  lading  without  produc- 
tion and  delivery  to  him  of  the  mate's 
receipt  for  the  goods,  he  would  be 
bound,  on  the  production  of  that  receipt^ 


to  sign  a  fresh  bill  of  lading,  and  to 
deliver  the  same  to  the  person  produc- 
ing the  maters  receipt,  and  that  the  eooda 
mentioned  in  the  receipt  ought  to  be  de- 
livered to  the  person  who  produced  the 
second  bill  of  lading : 

Seid,  that  such  a  custom,  if  proved  to 
exist,  would  be  inoperative  as  against 
the  captain  and  the  shipowners.  MathS" 
ting  V.  Lainff,  706 

See  AoBEEianT,  186. 


DAMAGES. 

See  IifSURANOB,  Mauotb,  166. 
Pbmaltt,  618. 
Sale,  278. 


DEATH. 
See  GuABANTr,  430, 482  note. 


DEBTOR  AND  CREDITOR. 

See  AssiGKMBNT,  66,  69  noU, 
Cbeditob's  Bill. 
Fbaud. 


DECLARATION. 
See  Maugzoub  Pbosboution,  126. 


DECLARATIONa 
See  Will,  841. 


DEMAND. 
See  Landlord  asd  Tsjxast,  147. 


INDEX. 
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DEMURRER. 
Bee  Malxcioub  Peosecution,  126. 


DEPUTY. 
Bee  Eyidxnos,  823. 


DEVISE. 

1.  Wfa^re  a  testator  directs  all  nis  debts 
to  be  paid,  and  afterwards  deyises  real 
estate  to  a  devisee  specially  charged  with 
debts  and  legacies,  the  devise  supersedes 
the  power  ot  sale  in  the  executors,  and 
the  devisee  can  give  a  good  title  to  the 
estate  and  a  good  discharge  to  a  mort- 
gagee, who  has  no  notice  of  a  breach 
of  trust,  without  the  executors  joining. 
C<yreery,  CatiwrighL  609 

2.  To  take  effect  on  insolvency  of  de- 
visee. 698, 604  note. 

See  EsTOFFEL,  111. 

Personal  Estate,  809. 
Rent,  822. 


DIRECTORS. 

1.  Rights  of  stockholders  as  to  election 
for.  681,  686  note. 

Bee  CoKPOKATioNS,  41. 

Illeoal  Aorbemxnt,  1 1 7,  U  9  twie. 


DISCRETION. 
Bee  TauBT  and  TausTXESb 


DIVORCE. 

1.  The  court  refused  to  grant  a  decree  of 

{'udicial  separation  on  the  ground  of  the 
insband's  cruelty  in  a  case  where  the 
wife  had  committed  adultery,  being  of 
opinion  that  she  did  not  require  the 
protection  of  the  court : 


2.  Quare,  whether  the  court  can  in  any 
case  grant  a  decree  of  judicial  separa- 
tion on  the  ground  of  cruelty  to  a  wife 
who  has  been  guilty  of  adultery.  Oroeei 
V.  GroeH,  860 

8.  A  woman,  who  has  obtained  a  decree  of 
judicial  separation  by  reason  of  her 
husband's  adultery,  may  afterwards  in- 
stitute a  snit  to  dissolve  the  marriage  on 
the  ground  of  her  husband's  adultery 
committed  subsequently  to  the  decree 
for  Judicial  separation,  coupled  with 
his  cruelty  to  her  during  the  cohabi- 
tation,    dfreen  v.  Chreen,  868 

4.  In  a  suit  of  nullity  it  appeared,  from  the 
husband's  evidence,  that  whenever  he 
had  attempted  to  have  intercourse  with 
his  wife  the  act  had  produced  hysteria 
on  her  part,  and  that,  although  he  had 
cohabited  with  her  for  more  than  three 
years,  the  marriage  had  never  been  con- 
summated. The  wife  refused  to  submit 
to  inspection.  On  the  evidence  of  the 
husband  the  judge  ordinary  made  a 
decree  niai  to  annul  the  marriage  under 
the  provisions  of  the  statute  86  Vict.  c. 
81.     H.  V.  F.  867 

Bee  Annvitt,  816. 


DOMIOIU 
Bee  Lex  Loci  DoxxonJi,  692. 


DOWER. 

1.  Where  dowress  must  keep  dower  part 
of  interest  and  when  pay  part  of  prin- 
cipal. 784, 786  noU, 

Bee  Eiisonoir,  604,  6>16  note. 


DRAFT. 
Bee  AsaiGMMKNT,  56, 69  note* 


EASEMENT. 
Bee  Way,  788. 
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BJECTTMENT. 
See  LAin>LOBD  and  Tsnant,  14Y. 


ELECTION. 

1.  Gift  by  a  testator  of  a  legacy  of  £200 
and  an  annuity  of  £7Clb  to  his  widow 
(for  life  or  until  her  second  marriage), 
charged  upon  part  of  his  freehold  and 
copyhold  nereditaments,  with  a  direc^ 
tion  that  she  should  occupy  his  mansion 
house  and  enjoy  the  rents  of  a  portion 
of  the  property.  The  testator  then  de- 
vised his  real  estate  specifically,  and 
gave  to  his  trustees  powers  of  manage- 
ment and  leasing.  Uis  real  estate  oon> 
sisted  chiefly  of  customary  lands,  out  of 
which  his  widow  was  entitled  to  free- 
bench  ;  but  the  evidence  showed  that 
in  no  instance  in  these  manors  had  a 
widow  ever  been  admitted  or  her  free- 
bench  set  out  by  metes  and  bounds : 

Held,  that  the  widow  was  pat  to  her 
election.     Thompson  v.   Burro. 

604,  616  note. 

2.  When  a  party  to  an  optional  agreement 
ii^Ay,  by  electing  to  perform  it,  bind 
the  other  party  l)y  such  performance. 

184fioto. 


ELECTION,  CORPORATE. 

1.  Rights  of  stockholders  as,  to  election 
of  directors.  681,  586  note. 

See  Illegal  Agheexent,  117,  119  note. 


EMBEZZLEMENT. 
See  CRnoNAL  Law,  882. 


EMINENT  DOMAIN. 

1.  W.  W.,  by  will  in  1869,  bequeathed 
leaseholds  to  his  sister  A.,  and  the 
residue  of  liis  estate  to  his  sister  £., 
and  in  1865  was  served  with  a  notice 
on  the  part  of  a  railway  company  to 
treat  for  the  purchase,  under  the  pro- 
visions of  their  acts,  of  the  leaseholds 

*  for  the  purposes  of  their  railway.  Sur- 
veyors appointed  by  W.  W.  and  the 
company,  out  not  in  writing,  settled  the 


value  of  the  leaseholds,  and  the  former 
verbally  agreed  to  accept  the  sum 
named.  W.  W.  died  in  February, 
1869,  the  matter  remaining  in  abeyance 
till  April,  1870,  when  the  sale  was  com- 
pletea  by  the  executor: 

Hdd,  tiiat  the  notice  to  treat,  followed 
by  the  valuation  of  the  surveyors,  was, 
notwithstanding  the  Statute  of  Frauds, 
a  valid  contract;  that  there  had  been 
an  ademption  of  the  bequest  to  A. ;  but 
that  A.  was  entitled  to  the  rents  which 
had  accrued  between  the  death  of  the 
testator  and  the  completion  of  the  pur- 
chase by  the  company.  Watte  v. 
Warn.  782,  786  noU. 

See  Railway  Oompant,  788. 


ESTOPPEL. 

1«  R.  A.,  being  tenant  by  the  cartesy  of 
certain  premises,  devised  them  by  his 
will  to  trustees  for  his  daughter  Reoeoca 
for  life,  with  remainder  to  his  grandson 
William.  Upon  the  death  of  testator, 
Rebecca  entered  into  possession  of  the 
premises  purported  to  be  devised,  and 
paid  for  some  years  certain  annuities 
charged  by  the  will  upon  the  premises, 
and  was  suffered  by  the  heir-at4aw  to 
remain  in  possession  undisturbed'  for 
more  than  twenty  years.  William  con- 
veyed his  remamder  to  the  plaintifil 
Reoecca,  aiter  she  had  been  in  posses- 
sion more  than  twenty  years,  conveyed 
the  premises  in  fee  to  the  defendant, 
who  upon  her  death,  took  posseesion. 
The  plaintiff,  the  assignee  of  William, 
the  remainderman,  having  brought 
ejectment: 

Held,  that  Rebecca  having  entered 
under  the  will,  the  defendant  claiming 
through  her  was  estopped  as  against 
all  those  in  remainder  from  dbputing 
the  validity  of  the  will,  and  that  the 
plaintiff  was  entitled  to  recover.  Board 
V.  Board,  111 

See  Corporation,  629. 
Fraud,  668. 


EVIDENCE. 

1.  An  extract  from  a  register  of  births 
purporting  to  be  sign^  a^d  certified 
by  a  deputy  superintendent  rejriatrar, 
as  the  person  in  whose  custody  the 


IBDEZ. 
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register  book  is,  is  admlBrible  in  eyi-l 
denoe  on  its  mere  prodnotion.    JRtffina 
V.  Weaver.  828 

See  Abbitkation,  493. 
Gift,  449. 

PuviuoKD  Ommunioation,  852. 
Will,  841,  479. 


EXCEPTION. 
See  GBmcrAL  Law,  98. 


EXCISE. 
See  Ckdonal  Law,  98. 


EXEOxrroRS  Airo  administra- 
tors. 

1.  The  deceased  execnted  a  will  in  which 
he  appointed  executors  and  certain  per- 
sons residnary  legatees  in  trust.  In 
1878  the  master  of  the  rolls  made  an 
order  whereby  he  subetitnted  certain 
other  persons  as  trustees  in  the  place 
of  the  snrviylng  residuary  legatee  in 
trust  named  in  the  will,  and  vested  in 
the  new  trustees  the  estate  of  the 
deceased: 

Mdd,  that  on  the  citation  and  non- 
appearance or  renunciation  of  the  sur- 
Yiying  exeoutors,  administration  might 
be  granted  to  the  new  trustees,  although 
there  had  been  no  actual  conveyance 
or  assignment  to  them  of  the  trust 
estate.     Wbod/aU  y.  ArlnUhnoL        844 

2.  Under  special  circumstances  the  court 
wiU  grant  probate  of  certain  papers 
forming  part  of  the  will  of  a  deoeiued, 
the  other  papers  or  authentic  copies 
thereof  not  being  in  this  country  at  the 
time,  reserving  power  to  the  executor 
to  prove  the  other  papers  or  authentic 
copies  thereof  when  they  arrive,  and 
on  an  undertaking  on  his  part  that  he 
will  do  so.    In  re  Goods  of  Jiobartt.  846 

8.  It  has  never  been  decided  that  an 
executor  who  has  filed  a  renunciation 
of  his  rights  may  not  afterwards  retract 
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such  renunciation,  notwithstanding  the 
terms  of  s.  79  of  the  Probate  Act,  1867, 
but  he  eertainly  will  not  be  permitted 
to  do  so,  unless  he  can  show  that  such 
relaraotation  will  be  for  the  benefit  of 
the  estate  or  of  those  interested  under 
the  deoeaeed's  will  Jn  re  Ooode  of 
OiU.  848 

4.  The  legal  personal  representative  of  a 
testator  is  a  necessary  party  to  a  suit 
for  the  administration  of  his  real  and 
personal  estate;  and  if  he  is  not  made 
a  party,  no  decree  oan  be  made  in  such 
a  suit,  even  although  an  executor*  de  eon 
tort  and  the  trustees  of  the  real  estate 
are  before  the  court. 

5.  Where  it  is  plain  on  the  fniob  of  the  bill 
that  a  suit  is  defective  for  want  of  par- 
ties, a  defendant  raising  the  objection  at 
the  hearing  is  entitled  to  the  costs  of 
the  day,  uthough  he  may  not  have 
taken  the  objection  by  his  answer. 
BowhU  y.  Morris.  646 

See  Chabgs,  609. 
Chakitt,  696. 
Dxvisx,  609. 

LiMiTATioifs,  SxATimc  OF,  687, 690  noU, 
Rent,  822. 
Sracino  Pbufokmancb,  829. 


EXTIKGmSHMENT. 
See  CHAaGB,  488. 


FIXTURES. 

1.  W.,  a  lessee  for  years,  demised  by  way 
of  mortgage  a  cotton  mill  and  all  the 
steam-engines,  mill  gear,  and  fixed  and 
movable  machinery  to  B.,  to  hold,  as 
to  the  mill  and  such  machinery  as  was 
of  the  nature  of  fixtures,  for  the  residue 
of  the  term  except  the  last  two  days, 
and  as  to  the  movable  machinery  and 
other  articles  absolutely.  The  deed 
contained  a  power  of  sale  by  the  mort- 
gagee of  the  mill  and  machinery  and  as 
to  the  machinery  fixed  and  movable 
either  with  the  mill  or  separately : 
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Hdd,  that  the  deed,  so  far  as  it  ope- 
rated as  a  mortf^age  of  trade  fixtures, 
reauired  registration  under  the  Bills  of 
Sale  Act;  and  that  the  &ct  of  the 
building  and  the  trade  fixtures  being 
included  in  the  same  demise  made  no 
difference.    JSz  parte  Dagliah,  662 


FOREIGN  CONTRACT. 
See  SPEomo  Pebformanos,  424. 


FOREIGN  WILL. 
See  Lex  Loci  Doiacuji,  692. 


FORFEITURE. 
See  Landlord  Ain>  Tenant,  147. 


FORMER  STTIT. 

See  Corporation,  629. 
Rs8  Adjitdioata. 


FRAUD. 

1.  Fraud  cannot  be  condoned  unless  there 
be  full  knowledge  of  the  facts  and  of 
the  rights  arising  out  of  those  facta,  and 
the  parties  are  at  arm's  length. 

2.  An  agreement  rendered  inoperative  by 
a  collateral  fraudulent  agreement  can- 
not be  made  valid  by  the  abandonment 
of  the  collateral  agreement. 

8.  Agrecnicnts,  though  prepared  by  an 
independent  solicitor,  may  be  set  aside 
if  that  one  of  the  parties  for  whom  the 
solicitor  is  acting  is  under  the  undue  in- 
fiuence  of  the  other  party. 

4.  Where  material  allegations  of  fraud  are 
proved,  the  plaintiff  will  obtain  relief 


although  other  allmtions  of  fraad  may 
not  be  proved.    J&xon  v.  Payne,  442. 

6.  What  suppression  or  failure  to  set  out 
facts  will  not  entitle  a  defendant  to  a 
vacature  of  an  injunction, 

6.  M.  B.  bequeathed  £1,000  to  E.  D.  B. 
(a  natural  son  of  her  sister  deceased, 
and  one  of  her  executors),  and  legacies 
to  other  persons.  By  codicil  M.  B., 
after  stating  that  her  intention  was  to 
give  to  T.  W.,  the  other  executor,  the 
residue  of  her  estate,  after  payment  of 
the  legacies,  free  of  all  deductions  in 
respect  of  probate  duty  or  on  any  other 
account,  declared  that  all  the  legatees 
should  contribute  ratably  towards  the 
payment  of  her  ftmeral  and  testamen- 
tary expenses  in  exoneration  of  the 
residue: 

Held,  that  the  costs  of  the  suit  for 
the  administration  of  M.  B/s  estate  must 
be  paid  out  of*  the  residue. 

7.  T.  W.,  who  had  received  all  the  assets, 
aereed,  in  consideration  of  £700,  part 
of  the  legacy  of  £1,000,  to  jmnt  an 
annuity  to  his  co-executor,  E.  D.  B., 
whose  life  he  knew  was  a  bad  one : 

ffdd,  that  the  onus  was  upon  T.  W. 
to  prove  that  the  transactio|i  was  a  lair 
one,  and  that  as  he  had  not  done  so  the 
agreement  was  invalid.  McUier  of  Biet» 
&iaU,  691 

8.  The  holders  for  value  of  an  unregis- 
tered bill  of  sale  of  certain  goods  sup- 
plied to  an  innkeeper  for  use  in  his 
Dusiness  allowed  them  to  remain  in  the 
hands  of  his  administratrix  after  his 
death.  She  continued  the  bnslnese, 
and  remained  in  possessipn  of  the 
goods  for  fifteen  months  after  taking  out 
letters  of  administration  to  him,  at  the 
end  of  which  time  she  became  bank- 
rupt: 

Held^  first,  that  the  goods  were  in  the 
order  and  disposition  of  the  bankrupt 
with  the  consent  of  the  true  owners : 

9.  Secondly,  that  independently  of  the 
bill  of  sale  the  lapse  of  more  than  a 
year,  during  which  the  goods  were  in 
the  hands  of  the  administratrix  and 
used  by  her  for  the  purposes  of  her 
business,  precluded  any  claim  as  against 
her  creditors  by  the  creditors  of  the 
estate  of  which  she  was  administratrix. 
KUchen  v.  JbbeUon.  668 
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10.  Two  actions  were  brought  by  the 
same  plaintiff  against  an  insnranoe  com- 
pany upon  two  marine  insaranoe  poli- 
cies. After  issue  had  been  joinea  an 
order  was  made  at  law  staying  one  ac- 
tion until  the  other  had  been  tried,  on 
the  terms  of  the  defendants  at  law  being 
bound  in  both  by  the  result  of  the  one 
which  should  be  tried.  But  the  plain- 
tiff at  law  was  not  to  bo  bound.  The 
company,  who  resisted  payment  upon 
the  alleeation  that  the  policies  had  been 
obtained  by  fraud,  afterwards  filed  a 
bill  in  equity  to  restrain  the  actions, 
and  to  have  the  policies  delivered  up 
and  cancelled.  No  mjunction  was  moved 
for.  An  order  was  made  in  the  suit 
staying  the  proceedings  until  after  the 
decision  of  the  action.  Ultimately  the 
action  which  was  tried  was  decided  in 
favor  of  the  company,  on  the  g^und 
that  the  policy  had  been  obtained  by 
fraud.  The  plaintiff  at  law  then  deliv- 
ered up  both  policies  to  the  company. 
Upon  the  suit  coming  on  for  hearing : 

Hdd,  that  a  decree  must  be  made  for 
cancellation  of  both  policies ;  and  that 
the  defendants  must  pay  the  costs  of  the 
suit    London^  etc.  y.  Seymour,  699 

11.  A  trader,  in  April,  1868,  executed  a 
settlement  upon  his  marriage,  by  which 
he  settled  certain  specific  chattels  upon 
trust  for  the  benefit  of  his  wife  and  the 
issue  of  the  marriage.  The  settlement 
also  contained  a  covenant  by  the  settlor 
with  the  trustees  that  all  future  real  or 
personal  estate  which  he  should  at  any 
time  durin£^  the  coverture  be  possessed 
of,  or  entitled  to,  or  should  otherwise 
acquire  by  devolution,  fi^ft,  devise,  be- 
quest, purchase,  accumulation,  or  other- 
wise howsoever,  should  be  conveyed 
and  assigned  to  the  trustees  upon  the 
trusts  thereby  declared.  In  1870  the 
settlor  bought  some  shares  in  a  joint 
stock  company.  In  February,  1878, 
he  was  adjudicated  a  bankrupt  At 
this  time  the  shares  were  still  standing 
in  his  name,  but  the  certificates  were  in 
the  possession  of  his  wife's  father,  and 
they  were  afterwards  delivered  to  the 
trustees  of  the  settlement  It  was  shown 
that  the  settlor  was  solvent  at  the  date 
of  the  settlement : 

Heldj  that  the  covenant  was  void  as 
against  the  creditors,  and  that  the  trus- 
tee under  the  bankruptcy  was  entitled 
to  the  shares.     Matter  ofBoUand.     720 

See  Mistake,  461. 


FRAUDS,  STATUTE  OF. 

1.  The  defendant,  who  was  the  father  of 
seven  illegitimate  children  of  the  plain- 
tiff,  agreed  with  her  verbally  to  pay  her 
£300  per  annum  by  equal  quarterly  in- 
stallments for  so  lonfl^  as  she  should 
maintain  and  educate  the  children.  At 
the  time  of  the  making  of  the  promise 
the  eldest  child  was  about  fourteen 
years  old : 

Heldy  that  this  agpreement  was  not  one 
"  not  to  be  performed  within  a  year  from 
the  making  thereof,"  within  the  mean- 
ing of  the  Statute  of  Frauds,  s.  4,  and 
was  therefore  binding,  though  made  by 
parol  only. 

2.  Per  Bramwell  and  Pi^tt,  B.B.  >— the 
agreement  was  one  which  might  at  any 
time  have  been  terminated  by  either 
party  giving  notice  to  the  other. 

8.  The  claim  in  a  declaration  may  be 
amended,  under  the  Common  Law  Pro- 
cedure Act,  1852,  s.  222,  by  the  judge 
at  the  trial    JCnowlman  v.  Bluett,    287 


FREIGHT. 

See  Admibalit,  860. 
Bill  of  Lading,  20. 


GIFT. 

1.  W.,  the  uncle  of  the  plaintiff's  wife,  was 
applied  to  by  a  friend  of  the  plaintiff 
to  advance  £1,000  to  defray  some  ex- 
penses connected  vrith  the  plaintiff's 
election  as  member  of  Parliament  W. 
declined  to  make  the  advance,  but  said 
he  would  g^ve  the  plaintiff  £600  and 
deduct  it  from  the  legacy  he  intended 
to  leave  to  his  wife.  Shortly  after- 
wards W.  sent  the  plaintiff  a  check  for 
£600.  The  plaintiff  wrote  to  thank  W., 
saying  that  he  would  gladly  repay  it  at 
an  early  opportunity,  and  hopea  snortly 
to  be  able  to  do  so.  A  few  weeks  after- 
wards, 08  the  plaintiff  deposed,  a  con- 
versation took  place  between  him  and 
W.,  and  it  was  agreed  at  the  plaintiff's 
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instanoa  that  the  plaintiff  shonld  pay 
banker's  interest  on  the  sum  daring 
W.'s  life ;  and  the  plaintiff,  for  the  pur- 
pose, as  he  deposed,  of  effectuatinfftiils 
agreement,  signed  and  gave  to  W.  a 
promissory  note  for  £500,  with  interest 
at  £1  per  cent.,  on  the  nnderstanding 
that  payment  of  the  prindpal  was  not 
to  be  enforced,  but  only  payment  of  in- 
terest, daring  W.'s  life.  After  W.'s 
death  his  executors  sued  the  plaintiff 
on  the  note  for  the  £600. 

add  (rerenang  the  decision  of  Malins/ 
y.C),  tnat  (although,  if  there  had  been 
a  complete  gift  of  we  £500,  it  coald  not 
afterwards  have  formed  a  consideration 
for  a  promissory  note)  the  executors 
were  entitled  to  recover;  for  that,  as 
the  plfdntiff  had  not,  before  the  giving 
of  the  promissory  note,  agreed  to  ac- 
cept the  £500  as  a  gift,  it  remained  open 
whether  it  should  be  a  gift  or  loan; 
and  the  giving  the  promissory  note  was 
conclusive  evidence  that  the  parties 
agreed  upon  its  being  a  loan ;  and  the 
court  could  not  allow  the  documentary 
evidence  to  be  rebutted  by  the  parol 
evidence  siven  by  the  plaintiff  on  his 
own  behalf. 


2.  Per  James,  L. J.  Evidence  of  a  plain- 
tiff on  his  own  behalf  as  to  a  bargain 
with  a  man  since  dead  ought,  in  the 
absence  of  corroboration,  to  be  disre- 
garded.   mU  ▼.  Wilson.  449 
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GUARANTY. 

1.  The  plaintifia  were  in  the  habit  of 
holding  weekly  sales  of  hides,  skins, 
<&c.,  the  course  of  business  being  that 
the  goods  bought  at  each  sale  were 
paid  for  in  the  following  week.  One 
Dyson,  who  had  for  some  time  bought 
sldns  at  these  sales,  on  the  29th  of  De- 
cember, 1871,  bought  to  the  extent  of 
£34  1b.  6d  Having  heard  that  Dyson 
had  executed  a  bill  of  sale,  the  plaintiilB 
declined  to  deliver  the  skins  unless  the 
defendants  would  engage  to  be  respon- 
sible for  the  price.  This  being  com- 
municated by  Dyson  to  the  defendants, 
the  latter  on  the  Ist  of  January,  1872, 
telegraphed  to  the  plaintififo,  "'We  agree 
to  be  answerable  for  the  skins,"  and 
on  the  same  day  sent  them  a  covering 
letter,  in  which,  after  stating  that  they 
had  had  dealings  with  Dyson  for  five 
years,  and  had  never  known  anytliing 


dishonorable  or  dishonest  in  any  of  hU 
transactionB,  they  wrote,  "What  voa 
havB  heard  was  done  to  protect  him 
from  a  dishonest  tradesman,  and  will  in 
no  way,  we  hope,  bo  to  the  injniy  of 
his  creditors.  Having  every  confidence 
in  him,  ha  has  but  to  call  upon  us  for 
a  check  and  have  it  with  pleasure  for 
an^  account  be  may  have  with  you; 
and  when  to  the  contrary  we  wUl  write 
you." 

The  plaintiflb  accordingly  sent  Dy- 
son the  goods,  and  contmued  to  deal 
with  him  down  to  the  Sd  of  May,  1872, 
at  which  time  he  was  indebted  to  Uiem 
in  £92  1«.  lOd,  which  he  was  unable  to 

Say,    the   defendants,  who   were  the 
olders  of  the  biU  of  sale,  having  soxed 
and  sold  all  his  effects  under  it 

Beld,  that  the  defendants'  letter  of  the 
1st  of  January  was  a  continuing  guar- 
antee   MUinffham  Buk  Oo.r.  B^rtU, 

S26 

2.  A  gosnntee  was  determinable  by  «x 
months'  notice.  The  gaarantor  died, 
leaving  as  his  executor  the  debtor  on 
whose  i>eha]f  ihe  guarantee  was  given. 
The  creditors  to  whom  the  guarantee 
was  given  continued  to  make  advances 
to  the  debtor,  knowing  that  there  was 
no  personal  estate  to  answer  the  guar 
antee:  * 

Sidd,  that,  under  the  drcumstances, 
the  creditors  were  not  entitled  to  the 
benefit  of  the  guarantee  for  their  ad- 
vances subsequent  to  the  death. 

• 

S.  Per  Mklush,  L.J.  The  death  alone 
did  not  determine  the  guarantee.  Har- 
ris V.  FaroeeU.  430,  4S2  noU. 

J3ee  CoapoBATiOMS,  529. 
LiXN,  482. 
Stockholdebs,  489. 


HEARSAT. 
iS^  Will,  841. 

HEIR. 

8«e  MoRTOAGK,  7S4,  786  noie. 
Rent,  822. 
Will,  514. 
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HIGHWAYa 
8ee  Crdonal  Law,  827. 


HUSBAND  AND  WIFE. 

1.  A  married  woman  had  freehold  and 
leasehold  property  devised  to  her  sep- 
«rate  use,  and  si:e  being  desirous  of 
building  and  repairing  some  cottages 
upon  part  of  it,  and  her  husband  want- 
ing to  pay  off  a  debt,  it  was  arranged, 
under  the  advice  of  the  defendant, 
their  solicitor,  that  a  loan  of  £560 
should  be  raised  by  the  mortga^  of 
the  wife's  property,  and  the  deposit  of 
two  policies  of  tJie  husband  of  £900 
each  OB  the  life  of  the  husband  and  wife 
respectively.  The  mortgm  was  ex- 
ecuted by  husband  and  wife,  and  the 
husband  covenanted  Ibr  the  repay- 
ment of  the  loan.  The  money  was  to 
be  advanced  by  installments,  and  a 
joint  authority,  signed  by  husband  and 
wife,  was  given  to  the  defendant  to 
receive  the  first  installment  from  the 
mortgagees.  He  received  it  and  paid 
the  husband's  debt,  but  he  claimed  to 
retain  the  balance  for  a  debt  due  to  him 
from  the  husband.  An  action  was  then 
brought  by  the  husband  and  wife  for 
the  balance : 

ffddf  affirming  the  judgment  of  the 
Court  of  Queen's  Bench,  that,  on  the 
fiicta,  the  joint  action  could  be  main- 
tained,   jonet  V.  Cuihberlwom,  100 

2.  By  a  separation  deed  reciting  that  dif- 
ferences existed  between  the  defendant 
and  his  wife,  and  that  they  had  agreed 
to  separate,  the  defendant  covenanted 
with  trustees  to  pay  them  an  annuitv  for 
his  wife's  support  "  during  their  joint 
lives  and  so  long  as  they  should  live 
separate  and  apart."  The  deed  con- 
tained clauses  wnich  indicated  that  the 
parties  to  the  deed  contemplated  that 
the  marriage  relation  would  continue  to 
exist  between  the  defendant  and  his 
wife.  In  an  action  by  the  trustees  for 
arrears  of  the  annuity : 

Held,  that  a  pica  setting  forth  the  deed 
and  lUleging  the  wife's  subsequent 
adultery,  and  the  dissolution  of  the  mar- 
riage in  consequence,  was  bad,  there  be- 
ing no  express  words  limiting  the  defen- 
dant's obligation  to  the  period  during 
which  the  marriage  tie  subsisted. 


8.  Q\uBre,  whethar  22  A  28  Vict  c.  61,  e. 
Q,  applies  to  deeds  made  before  the 
passing  of  the  act  CharUtworth  t. 
MoU,  816 

Sm  BmrA  Fms,  642. 
Dkvisk,  850, 
estoppxl,  111. 
Fkaud,  720. 
Mabuid  Woxnr,  872* 


IDIOT. 
Sm  Crdonal  Law,  820. 


ILLEGAL  AGREEMENT. 

1.  The  plaintiff  and  defendant  were  both 
subscribers  to  a  charity,  the  objects  of 
which  were  elected  by  ihe  subscribers 
who  had  votes  proportioned  in  number 
to  the  amount  they  had  subscribed. 
They  expressly  agreed  that  if  the  plain- 
tiff would  give  twenty-eight  votes  for 
an  object  of  the  charity  whom  the  defen- 
dant favored,  the  defendant  would  at 
the  next  election  give  twenty-eight 
votes  for  such  object  of  the  charity  as 
the  plaintiff  should  then  finvor. 

Held,  that  thare  was  a  legal  considera- 
tion for  the  defendant's  promise,  and 
that  the  o^eement  was  not  void  as 
against  public  policy,  BoUon  v.  Mad^ 
dm,  117,  119  noU. 

See  Corporations,  41,  629. 


INCAPACITY. 
See  Divorce,  857. 


INDEMNITY. 

See  Corporation,  629. 

Stockholders,  35,  72, 489. 
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INFANTS. 

1.  Trustees  were  by  will  authorized,  if 
they  thought  fit,  to  apply  the  income  of 
shares  to  which  children  were  presump- 
tively entitled  towards  the  maintenance 
of  the  children,  notwithstandine  the 
father  of  the  children  might  be  of 
sufficient  ability  to  maintain  them.  A 
suit  was  instituted  for  the  administra- 
tion of  the  estate  of  the  testator : 

Beldf  that  the  court  would  not  con- 
trol the  discretion  of  the  trustees,  and 
that,  if  they  thought  it  fit  that  the  in- 
come should  be  paid  to  the  father  for 
the  maintenance  of  the  children,  an  or- 
der would  be  made  for  payment  accord- 
ingly.    Brophyy,  Bellamy.  889 

2.  When  unborn  barred  by  adjudication. 

624,  629  noU. 

See  Stockholdsbs,  489. 


INJUNCTION. 

• 

1«  The  court  will  not  interfere  by  injunc- 
tion to  restrain  the  breach  of  a  contract 
for  the  sale  and  delivery  of  chattels 
which  it  could  not  specifically  perform. 

2,  Accordingly,  where  the  lessee  of  a  col- 
liery contracted  to  raise  and  deliver  to 
the  plaintiffs  all  the  get  of  coals  in  the 
colliery  at  a  fixed  price  for  five  years, 
and  suDsequently  agreed  for  the  sale  of 
the  colliery  to  other  parties  : 

Held^  on  demurrer,  that  the  court  had 
no  jurisdiction  to  grant  an  injunction 
to.  restrain  the  breach  of  contract.  Foili- 
ng 


ergiU  v.  Rowland. 


8.  Upon  motion  for  an  Injunction  by  sub- 
scribers to  an  association  callea  The 
Underwriters'  Registry,  who  had  had  a 
ship  registered  by  tne  association  in 
the  highest  class,  to  reslrain  the  de- 
fendants, the  committee  of  the  associa- 
tion, from  inserting,  after  a  subsequent 
survey  allowed  by  the  plaintiffs,  in 
their  published  registry  of  ships  the 
words  "Class  suspended"  against  the 
plaintiffs'  ship: 

Held^  that  the  defendants  were  jus- 
tified in  notifying  to  their  subscribers 
and  the  public  their  honest  opinion  as 
to  the  merits  of  the  ship,  and  had  a 
right  to  suspend  the  class  until  the  plain- 
tins  should  have  altered  the  ship  ac- 
cording to  their  requirenifents.  Clover 
v.  Roi/den.  758 


See  Fraud,  699. 
Mistake,  461. 
Nbougenck,  630. 
Party  Wall,  672. 
Specific  PsBFOBKAiroB,  424. 


INSOLVENCY. 

1.  Legacy  to  be  paid  until  insolvency. 

598,  604  Mole. 


INSURANCE,  LIFE. 

1.  A  policy  of  assurance  on  the  life  of  G., 
granted  to  a  trustee  for  her,  was  aa- 
signed  to  trustees,  upon  trust  to  invest 
the  proceeds  at  the  death  of  G.  for  the 
ben^t  of  C.  for  life,  for  her  separate 
use,  vrithout  power  of  anticipation,  and 
after  her  death  upon  trusts  as  she  should 
appoint,  and  in  default  of  appointment 
for  the  persons  who  would  oe  entitled 
to  her  personal  estata  The  trustees 
had  power  to  pay  the  premiums.  No- 
tice was  given  to  the  assurance  company 
of  the  assignment.  C.  subsequently, 
by  a  deed  to  which  G.  was  a  party,  ap- 
pointed the  policy  and  the  moneys  to 
become  due  thereon  to  the  plaintifb  to 
secure  the  repayment  of  moneys  (with 
interest  at  5  per  cent)  advanced  to 
G.  for  the  benefit  of  herself  and  C. 
and  children.  Notice  was  given  to  the 
surNnirdng  trustee  of  the  settlement  and 
to  the  assurance  company.  The  plain- 
tifis  had,  in  consequence  of  the  trustee 
and  others  interested  in  the  policy  re- 
fusing to  pay  them,  paid  the  premiums 
and  kept  the  policy  on  foot.  On  the 
death  of  G.  the  assurance  company  paid 
the  policy  moneys  to  the  trustees,  who 
refused  to  pay  the  plaintiffs  the  sums 
due  to  them.  The  policy  moneys  were 
afterwards  paid  into  court. 
On  bill  filed  by  the  plaintiffs: 
Held^  that  they  were  entitled  to  be  re- 
paid at  once  the  moneys  w'hich  they 
had  advanced  for  the  payment  of  the 
premiums  with  interest  at  4  per  cent, 
and  1  per  cent,  more  on  the  death  of  C. 
OiU  V.  Downing.  841 


INSURANCE,  MARINE. 

1.  The   defendants,   a    Liverpool    insur- 
ance company,  employed    the  firm  of 


nn>£X. 
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£.  A  Co.  as  their  agents  in  London  to 
accept  risks  and  receive  premiums  in 
London.  The  plaintiff  instructed  P.  A 
Co.  to  insure  for  him  steel  rails,  and 
P.  A  Co.  prepared  a  slip  which  was  ini- 
tialed by  £.  A  Co.  on  behalf  of  the  de- 
fendants. According  to  the  course  of 
business  observed  by  the  defendants' 
company,  P.  A  Co.  sent  a  copy  slip  to 
E.  A  Co.,  who  the  'same  night  sent  it 
to  the  defendants  at  Liverpool.  P.  A 
Co.  paid  to  E.  ^  Co.  the  premium  due 
on  the  policy  and  the  amount  due  for 
stamp  duty.  The  steel  rails  were  af- 
terwards totally  lost  by  the  perils  in- 
tended to  be  insured  against,  and  the 
defendants  then  refused  to  execute  any 
stamped  policy:     * 

Held  (by  Quain  and  Arcliibald,  JJ. ; 
Blackburn,  J.,  dissenting),  that  no  ac- 
tion would  lie:  for  that  the  initialing 
of  the  slip  and  forwarding  the  copy 
slip  to  the  defendants  were  parts  of  one 
contract ;  and  that  no  further  contract 
could  be  implied  to  execute  a  stamped 
policy  within  a  reasonable  time  aner 
the  copy  slip  was  transmitted  to  the 
defendants;  and  as  no  stamped  policy 
had  been  executed,  80  Vict.  c.  23,  ss. 
7  and  9,  prevented  the  plaintiff  from 
maintaining  an  action.  Fisher  v.  Liver- 
pool Marine  Int.  Co,  82 

The  plaintiff,  merchants  in  London, 
were  in  the  habit  of  receiving  consign- 
ments of  cotton  from  correspondents 
abroad,  and  amongst  others  from  Bell 
A  Co.,  of  Bombay,  making  advances 
thereon  by  acceptances  against  the  con- 
signments. For  the  purpose  of  cover- 
ing these  consignments  and  their  ad- 
vances, the  plaintiiis  effected  open 
floating  policies  with  the  defendants, 
an  insurance  company,  expressing  that 
the  insurances  were  made  by  them 
"as  well  in  their  own  names  as  for 
and  in  the  name  or  names  of  all  and 
every  person  and  persons  to  whom  the 
same  doth,  may,  or  shall  appertain,  in 
part  or  in  all. '  Each  of  the  policies 
so  effected  was  for  £5,000  "  on  cotton, 
Ac,  from  Bombay  to  London,"  Ac, 
"  by  ship  or  ships ;"  and,  as  the  plain- 
tiffs received  advices  of  the  shipments, 
they  declared  upon  the  policies,  in  the 
usual  way,  the  particulars  and. value  of 
the  goods  and  the  names  of  the  vessels 
by  which  they  were  shipped. 

On  the  29th  of  April,  1870,  Bell  A 
Co.  advised  the  plaintiffs  of  the  ship- 
ment of  250  bales  of  cotton  on  board 


the  Aurora,  and  of  their  having  drawn 
upon  them  for  £8,000,  at  six  mouthed 
Bight,  on  account  of  that  shipment,  and 
requesting  them  to  insure  the  cotton. 
This  bill  was  negotiated  by  Bell  A 
Co.  through  the  I^tional  Bank  of  In- 
dia, with  whom  the  shipping  documents 
were  lodged  as  security.  The  bill, 
with  the  shipping  documents  annexed, 
was  transmitted  .by  the  bank  to  their 
manager  in  London,  and  on  the  21st  of 
May  the  plaintiffis  accepted  it  "against 
delivery  of  shipping  documents**  for  the 
cotton. 

With  the  assent  of  the  National 
Bank,  the  250  baldb  of  cotton  per  Au- 
rora, valued  at  £5,000,  were  on  the  28d 
of  May  declared  by  the  plaintiffs  (who 
thereby  intended  to  insure  for  Bell  A 
Co.  and  themselves)  upon  two  open  poli- 
cies which  they  then  had  running  with 
the  defendants ;  and  the  plaintiffs  wrote 
to  the  bank  undertaking  "  to  hold  the 
amount  insured  at  their  disposal  until 
payment  of  their  acceptance  for  £3,000 
due  24th  November." 

The  Aurora  left  Bombay  vrith  the 
cotton  on  board,  and  was  lost  at  sea  on 
the  11th  of  June. 

The  plaintiffig  afterwards  paid  their 
acceptance  and  received  the  bill  of  lad- 
ins  for  the  cotton. 

In  an  action  Upon  the  policies  to  re- 
cover for  the  loss  of  the  goods,  the  de- 
claration averred  that  the  plaintiffs 
caused  themselves  to  be  insured,  that 
they  or  some  or  one  of  them  were  or 
was  interested  in  the  g^oods  to  the 
amount  of  all  the  moneys  by  them  in- 
sured thereon,  and  that  the  insurances 
were  made  for  the  use  and  benefit  and 
on  account  of  the  person  or  persons 
so  interested.  The  defendants  tra- 
versed these  allegations : 

2.  Jleldy  by  the  whole  court,  that  the 
plaintiffs  were  entitled  to  recover  upon 
these  policies  to  the  extent  of  their  ad- 
vance. 

And  ?uld,  by  Bovill,  C.J.  and  Den- 
man,  J.  (the  court  being  by  agreement 
at  liberty  to  draw  inferences  of  fact), 
that  the  plaintiffs  had  an  equitable  in- 
terest in  every  part  of  the  cotton  as  se- 
curity for  their  liability  under  their 
acceptance,  and,  being  also  consignees 
to  manage  the  consignment,  they  were 
entitled  to  insure  the  whole  of  it  in 
their  own  names,  and  to  its  full  value, 
and  that,  having  intended  by  the  in- 
surances to  cover   the  interests  of  all 
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ptttieB  in  ihe  eotton,  they  were  esti- 
tled  to  reoojer  the  whole  emoant  upon 
s  dedention  ATerriiig  interest  in  them- 
eelyes;  and  that  they  would  hold  any 
snrplos  beyond  their  advanee,  aa  txna- 
teee  tor  the  other  paitiea  benefidally 
interested;  and  that  their  right  to  in- 
sore  and  to  recover  was  not  limited  to 
their  own  beneficial  interest  in  the 
goods. 

8.  JEMi/,oontra,  by  Keating  and  Brett,  JJ., 
that  the  plaintiflh  were  not  entitled  to 
reoorer  under  these  policies,  in  their 
own  names,  anything  beyond  tbdr 
actual  advance, — the  only  interest  they 
had  in  the  cotton  being  a  richt  hj  an 
eodstine  contract  to  hAve  the  bill  of  lad- 
ing indorsed  to  them  on  payment  of 
their  acceptance,  so  aa  to  enable  them 
to  sdl  the  cotton  to  pay  themselves 
£8,000  and  their  expenses,  and  to  earn 
'  their  commission,  and  to  hold  the  snr- 
plos proceeds  as  M^ents  for  the  con- 
signors ;  and  they  being  at  the  time  of 
the  loss  neither  legal  owners  of  the 
cotton  nor  in  equity  trostees  as  to  the 
surplus  for  the  consignors.  jSbMtaorih 
V.  AUumee  Marine  Int.  Co.  155 

4.  A  marine  policy  may  cover  the  risks 
during  a  portion  of  the  transit  to  be 
performed  overland,  provided  apt  lan- 
goaee  be  employed  to  express  that  in- 
tention. 

6.  Tlie  hostile  detention  of  goods  within 
a  besieged  city  or  town  is  a  "  restraint 
of  princes;"  a  ''siege"  and  a  "block- 
ade" standing  upon  the  same  footing 
In  this  respect. 

6.  In  a  policy  of  insurance  the  course  of 
the  voyage  was  thus  described:  "At 
and  from  Japan  and  [or]  Shanghai  to 
Marseilles  and  [or]  Leghorn  and  [or] 
London  via  Marseilles  and  [or]  South- 
ampton, and  whilst  remaining  there 
for  transit,  with  leave  to  call  at  any 

J>ort8  or  places  in  or  out  of  the  way 
or  all  purposes,  including  all  risks  of 
craft  to  and  from  the  steamers,  Ac, 
upon  anv  kind  of  ^oods,  (fee,   in  the 

good  ship  or  vessel  called  the    

steamers  or  steamer,  per  overland,  or 
via  Suez  Canal,"  <kc.  The  rislcs  insured 
against  were,  amongst  others,  "  of  the 
seas,  men  of  war,  enemies,  surprisals, 
takings  at  sea,  arrests,  restraints  and 
detainments  of  all  kings,  princes,  and 


people.*  Aa  In  the  matg^  of  tiia 
policy  was  the  f41owiBg  meansn- 
dnm,-— "  It  is  hereby  agreed  tlMt  the 
insured  by  this  policy  siull  be 


shipped   by    Peainsolar   and  Oriestal 
Company,  Mi 


Imp6riales 
mersl  and  [or]  the  steamers  of  the  Mer- 
cantile Trading  Oompany  of  Liverpool 
only." 
The  eoods  insured  (nDcs) 


from  Shanefaai  to  Hong  Kong  in  a 
steamer  beranging  to  the  Messa^eries 
Imp6riales,  and  were  there  tranahqiped 
into  another  steamer  of  the  same  oom- 
pany  and  carried  through  the  Sues 
Canal  to  Maneillcs,— thu  being  the 
ordinary  oonrseof  business  of  that  com- 
pany in  carryii^goods  from  Shanghai 
to  MarseillesL  Goods  are  carried  by  the 
Messageries  Imp6riales  at  throagh  rates 
from  Shanghai  to  London;  and  the 
freight  upon  the  silks  in  question  was 
paia  to  that  eompany  for  the  whole 
journey. 

At  tiie  time  of  eflectiiig  the  poficy, 
the  steamers  of  the  Mesoageries  ImjP^ 
risJes  ran  from  the  East  to  MarselDes 
and  no  forther.  Goods  were  never, 
in  the  ordinary  course  of  bosineas,  car- 
ried from  China,  Japan,  or  India  to 
London  via  Marseilles  except  by  the 
Messageries  Imp6riales,  and  that  com- 
pany always  sent  such  goods  overland 
through  France, — by  the  Lyons  railway 
from  Marseilles  to  Paris,  and  thence  by 
the  Northern  railway  to  Boulogne,  and 
thence  to  London :  and  this  course  of 
business  was  well  known  among  under- 
writers. 

The  silks  in  question,  having  reached 
Marseilles,  were  forwarded  by  the 
Lyons  railway  to  Paris  on  the  8d  of 
September,  1870,  and  arrived  at  the 
Paris  station  on  the  18th.  At  this 
time  the  German  armies  had  invaded 
and  occupied  a  large  part  of  France, 
and  were  advancing  upon  Paris,  which 
thev  had  completely  surrounded  and 
besieged  by  the  19th,  preventing  all 
communication  between  Paris  and  all 
other  places,  so  that  it  was  impossible 
to  remove  the  silks  from  Paris.  This 
state  of  things  continued  until  (and 
long  after)  the  7th  of  October,  on  which 
last-mentioned  day  the  assured  gave 
notice  of  abandonment.  After  the 
commencement  of  this  action  the  silks 
were  forwarded  to  London;  and  they 
arrived  there  in  an  undamaged  stat^ 
on  the  20th  of  March,  1871. 

Upon  a  special  case  setting  forth  the 
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aboTe  facts,  the  court  to  draw  Infer- 
ences: 

Hddy  first,  that  the  policy  corered 
the  whole  jonmey  from  Shanghai  to 
London,  inclading  the  oyerland  traoBit 
from  Marseilles  to  Boulogne ; 

8.  Secondly,  that  the  detention  of  the 
silks  in  Paris  by  reason  of  the  state 
of  siege  wss  a  "  restraint  of  princes*' 
within  the  meaning  of  the  policy; 
and  consequently  that,  the  goods  being 
lost  to  the  assured  for  an  indefinite  time, 
they  were  entitled  to  abandon,  and  to 
recover  sgainst  the  underwriters  as  for 
a  total  loss.    Bodocanachi  y.  Elliott, 

200 
8»e  CitiiaNAL  Law,  98. 

Trust  and  Trustee,  649. 


DTTEREST. 

1.  When  owner  of  life  estate  bound  to 
pay.  .  786 


JOINT  ACTION. 
8t$  Husband  and  Wife,  100. 

JURISDICTION. 

1.  When   acquired   by  substituted   ser- 
vice. 424 

8e$  AaBirsATioN,  492. 


LACHES. 
Bee  Fraud,  668. 

LADING,  BILL  OF. 
Bee  Bill  of  Lading. 


LANDLORD  AND  TENANT. 

1.  An  a^eement  of   tenancy  contained 
the  following  clause:    This  agreement 

7  Eno  Rep.]  Ill 


is  entered  into  upon  the  express  con- 
dition that,  if  the  tenant  snail  make 
defiinlt  in  payment  of  the  rent,  or  any 
part  thereof^  within  twenty-one  days 
after  the  same  shall  become  due,  being 
demanded,  it  shall  be  lawful  for  the 
landlord,  without  giving  any  notice  to 
quit,  and  without  any  other  warrant, 
authority,  or  proceedings,  to  re-enter, 

Hetdf  that,  to  entitle  the  landlord  to 
avail  himself  of  the  right  of  re-entry, 
the  rent  must  be  in  arrear  twenty-one 
days,  and  a  demand  (but  without  the 
formalities  of  a  common  law  demand)  of 
payment  be  then  made.  A  demand 
within  the  twenty-one  days  is  insufii- 
cient    PhiUipey.  Bridge.  147 

Bee  AebItbation,    Agrbbicbnt   to    Sub- 
mit TO. 


LEASE. 

Bee  Corporation,  408. 
Landlord  and  Tenant. 
Specifio  Perfobmanoe,  829. 


LEGACY. 

1.  When  one  which  falls  eoes  to  next  of 
kin  and  not  to  heir  or  residuary  legatee. 
Bimmofu  v.  Pitt,  514 

2.  To  cease  on  insolvency  of  legatee. 

698,  604  noU. 

8.  A  testator  gave  two  legacies  of  £6,000 
each  to  the  same  person  by  two  codicils 
executed  at  the  same  time,  and  in  nearly 
the  same  words,  neither  codicil  com- 
prising any  other  legacy.  One  instru- 
ment he  sent  to  his  solicitor  and  the 
other  he  sent  to  the  legatee.  Three 
years  afterwards  he  withdrew  the  codicil 
held  by  his  solicitor  and  sent  it  also  to 
t^e  legatee.  He  had  previously  exe- 
cuted his  will  in  duplicate,  sending  one 
copy  to  his  solicitor  and  the  other  to 
the  principal  beneficiary : 

Heldy  that  the  legacies  siven  by  the 
two  codicils  were  substitutional  and  not 
cumulative.     WJiyie  v.  WJiyle,  672 

4.  Testator  by  his  will,  alter  reciting  that 
there  was  due  to  him  from  his  sop  the 
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Slim  of  £1,440  or  thereabouts,  secured 
to  him  by  bills  or  notes,  or  otherwise, 
released  his  son  from  payment  of  any 
interest  up  to  the  time  of  his  death, 
and  directed  that  he  should  have  time 
for  payment  of  the  principal  by  install- 
ments. Some  years  after  he  made  a 
codicil  not  containing  any  reference  to 
the  aforesaid  release.  At  the  date  of 
the  will  the  son  was  indebted  to  his 
father  in  the  sum  of  £1,400,  and  be- 
tween the  dates  of  the  will  and  codicil 
that  sum  was  paid  off  and  a  subsequent 
advance  of  £1,291  was  made  to  the  son 
by  the  testator,  which  was  owing  at  the 
tune  of  his  death : 

Hddf  that  the  release  of  interest  was 
equivalent  to  a  specific  legacy  of  the  in- 
terest on  the  debt  due  at  uie  date  of  the 
will ;  that  the  leeacy  had  been  adeemed, 
and  that  the  re&ase  did  not  extend  to 
the  interest  on  the  subsequent  debt  due 
at  the  date  of  the  codicil.  Sidney  v. 
Sidney.  681 

6  A  bequest  of  "all  and  every  sum  or 
sums  of  money  which  may  be  due  to 
me  at  my  decease  ^  will  pass  damages 
recovered  in  an  action  by  the  executor 
for  a  breach  of  covenant  committed  in 
the  lifetime  of  the  testator.  Bide  v. 
MarrUan,  691 

See  AnvANCEMENT,  891,  406  note. 
CuAaoB,  438,  848. 
GHARriY,  696. 
Fraud,  691. 
Personal  Estate,  809. 


LEX  LOCI. 
See  Specific  Perforicanoe,  424. 


LEX  LOCI  DOMICILII 

1.  A  merchant,  a  native  of  Canada,  who 
carried  on  his  business  at  Montreal,  in 
1868  retired  from  business,  sold  his 
residence,  and  also  a  plot  of  ground 
"^ich  he  had  bought  for  a  grave,  and 
went  with  his  wife  and  two  ctiildren  to 
reside  in  France,  for  the  purpose  of 
educating  the  children.  He  resided  in 
France  till  1868.  In  1867  his  wife  died 
there.  Earlv  in  1868  he  went  with  his 
two  children  to  England,  and  in  March 


of  that  year  he  purchased  a  leasehold 
house  at  St  John's  Wood.  He  furnished 
the  house  and  continued  to  live  there 
until  his  death,  in  May,  1871.  In  1863, 
1866  and  1870  he  paid  visits  to  Canada, 
on  business  principally  relating  to  the 
management  of  the  estate  of  his  fiither, 
a  Canadian,  of  whose  will  he  and  two 
of  his  brothers  were  the  executors. 
When  in  Montreal,  in  1863,  he  exe- 
cuted a  will  in  the  French  langoaee, 
and  in  the  form  usual  in  Lower  Canaaa^ 
in  which  he  described  himself  as  then 
residing  at  Montreal  By  this  will  he 
in  effect  (in  the  events  which  happened) 
g^ve  the  residue  of  his  property  equally 
between  his  children  on  their  attain- 
ing twenty-one.  He  also,  during  this 
visit  to  Canada,  obtained  there  a  cer- 
tificate of  domicil.  In  1866  the  testator, 
when  he  was  in  Montreal,  executed  a 
codicil  to  his  will,  also  in  the  French 
language,  and  in  a  similar  form  to  the 
will.  The'codicil  did  not  affect  the  gift 
of  the  residue.  In  1869  the  testator's 
daughter  was  married  in  England  to  an 
Englishman.  A  settlement  was  made 
on  her  marriage  in  the  usual  English 
form.  The  trustees  were  Englishmen 
resident  in  England.  By  the  settle- 
ment the  testator  covenanted  with  the 
trustees  that  he  would  during  his  life, 
or  within  sue  months  after  his  death, 
pay  to  them  £8,600,  to  be  held  on  trust 
for  the  daughter  for  her  life,  for  her 
separate  use,  with  remainder  to  the 
issue  of  the  marriage.  In  1869  the 
testator  apprenticed  nis  son  to  a  mer- 
chant in  London,  to  whom  he  paid  a 
premium  of  £400.  Ho  also  agreed  to 
purchase  for  the  son  a  share  in  the 
same  merchant's  business,  and  paid  for 
this  purpose  £1,100,  and  he  made  some 
other  advances  for  the  son.  When  he 
was  in  Canada  in  1870  he  told  both  his 
brothers,  who  resided  there,  that  he  in- 
tended to  return  there  permanently  in 
a  few  months.  He  expressed  this  same 
intention  to  his  son,  but  never  men- 
tioned it  to  his  daughter.  The  testator 
died  in  England  in  May,  1 87 1.  He  had 
only  two  diildren,  a  son  and  a  daugh- 
ter, both  of  whom  had  attuned  twelity- 
one  before  his  death.  When  he  died, 
no  part  of  the  £8,600  had  been  paid  to 
the  trustees  of  the  daughter's  settle- 
ment. The  testator  left  no  real  estate 
in  England,  Canada,  or  elsewhere.  His 
personal  estate  comprised  Canadian  and 
various  foreign  securities.  There  was 
some  evidence  to  show  that  the  loss  of 
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his  Canadian  domicil  would  hare  dis- 
qualified the  testator,  according  to  the 
lav  of  Canada,  from  acting  there  as  his 
father^s  executor : 

Held,  that  the  testator^s  domidl  at 
the  time  of  his  death  was  English : 

Held,  also,  that  the  g^  to  the  daugh- 
ter of  a  share  of  the  residue  of  the  tes- 
tator's estate  was  adeemed  pro  tarUo  by 
the  £8,600  covenanted  to  be  paid  by  the 
settlement.     Stevenson  y.  Maason,     692 


LIEN. 

1.  The  plaintiff  handed  title  deeds  to  his 
brother  to  enable  the  brother  to  bor- 
row £600  from  H.  The  brother  de- 
posited them  at  his  bankers,  with  a 
memorandum  of  deposit  purporting  to 
be  executed  by  tiie  plaintiff,  and  ad- 
dressed to  them,  "  In  consideration  of 
your  lending  F.  B,"  (the  brother) 
*' £1,000  for  seven  days  from  this  date  I 
deposit,"  <fec  The  bankers  did  not 
place  £1,000  to 'the  credit  of  the  bro- 
ther, but  during  the  next  seven  days 
they  allowed  him,  by  checks  drawn  m 
the  ordinary  way,  to  overdraw  his  ac- 
count to  an  amount  somewhat  less  than 
£1,000.  The  plaintiff  filed  his  bill  for 
delivery  up  of  the  deeds,  alleging  the 
memorandum  of  deposit  to  be  a  for^ry, 
and  also  alleging  that  the  bank  had  not 
lent  the  brotiier  £1,000  for  seven  days : 

Held  (affirming  the  decision  of  the 
master  of  the  rolls),  that,  assuming  the 
memorandum  to  be  genuine,  the  bank- 
ers had  no  lien  on  the  deeds,  for  that 
they  had  not  fulfilled  the  condition. 
Burton  v.  Oray,  482 

2.  Two  distinct  firms,  L.  A  Co.  of  Bom- 
bay, and  G.  <k  Co.  of  London,  were  en- 
gaged in  a  joint  adventure  for  buying 
and  selling  goods  in  England  ana  In- 
dia. The  course  of  business  as  to  the 
homeward  shipments  was  that  L.  A  Co. 
drew  bills  on  G.  A  Co.  which  they  dis- 
counted in  India,  and  with  the  proceeds 
purchased  cotton  which  they  consigned 
to  G.  A  Co.  specially  to  meet  the  ac- 
ceptances. Both  firms  stopped  p^- 
ment,  and  went  into  liquidation.  The 
holders  of  unpaid  acceptances  of  G.  <fr 
Co.,  which  had  been  drawn  in  this  way, 
claimed  to  have  the  proceeds  of  certain 
shipments  of  cotton  specially  appropri- 
ated to  meet  the  acceptances : 


Hdd,  that  the  bill  holders  were  enti- 
tled to  have  the  cotton  specially  appro- 
priated, upon  the  principle  of  Ez  parte 
|fanfi^,but  subject  to  the  rights  of  the 
creditors,  if  any,  of  the  aggregate  firms 
to  have  the  cotton  applied  as  part  of 
the  aggregate  assets.  Ez  parte  Deuh 
hunt  504 

8.  Banker^  who,  according  to  the  usual 
custom  in  L<mdon  between  bankers  and 
stockbrokers,  made,  upon  the  security 
of  share  certificates  and  other  property 
deposited  with  them,  advances  to  a 
stockbroker  for  specific  purposes,  were 
held  not  to  have  a  general  lien  on  boxes 
and  their  contents  deposited  with  them 
for  convenience  and  safe  custody  by 
the  same  stockbroker,  he  keeping  the 
keys  of  and  having  constant  access  to 
the  boxes,  and  the  oankers — ^mere  gra- 
tuitous bailees — not  knowing,  till  iuter 
he  had  by  inquisition  been  found  luna- 
tic, the  contents  of  them;  but  that 
the  committees  of  the  lunatic  were  en- 
titled to  have  the  boxes  and  their  con- 
tents delivered  up  to  them,  notwith- 
standing that  the  bankers  had  obtained 
a  judgment  in  an  action  for  the  pay- 
ment of  the  balance  due  to  them  on  the 
lunatic's  banking  account;  and  also 
certain  charging  and  garnishee  orders. 
Leeae  v  Martin.  786 

J3ee  Attornkts,  471. 
Bill  of  Lading,  771. 
Brokxrs,  473. 
Insurance,  Life,  841. 
Insurance,  Marine,  156. 
Stogkholdxes,  818. 


LIFE  ESTATE. 

See  MoRTQAGE,  784,  786  note. 
Trust  and  Trustees,  845. 


LIGHTS. 
See  Party  Wall,  672. 


LIMITATIONS,  STATUTE  OP. 

1.  A  testator  bcin^,  at  the  time  of  hia 
death  in  1857,  indebted  to  B.  on  simple 
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contract,  gave  by  his  will  his  real  and 
personal  estate  to  his  wife  for  life,  and 
appointed  J.  and  £.  executors.  The 
will  was  not  proved  for  many  years,  but 
the  widow  took  possession  of  all  the 
property,  and  paid  interest  on  the  debt 
to  Febraaiy,  1864.  In  September, 
1870,  the  will  was  proved,  and  then  B. 
filed  his  bill  on  behalf  of  himself  and 
other  creditors  against  the  widow  and 
the  ezecators : 

Heldf  that  the  claim  was  barred  by 
the  Statute  of  limitations,  and  that 
the  bill  must  be  dismissed  with  coats. 
BoatwriglU  v.  Boatwrighi.  687,  690  naU, 

ffee  EsTOFPix,  111. 


LIQUIDATED  DAMAGES. 
See  pKNALTTi  518, 

LIQUORS,  SALE  OF. 
Bee  Crdonal  Law,  9S. 


LUNATIO. 

Bee  CamofAL  Law,  820. 
Suyics,  69a 


MAINTENANCE. 
Se^  Jjswjcxvi,  389. 


MALICIOUS  PROSECUTIOlf. 

Declaration  that  the  defendants  mali- 
ciously and  without  reasonable  or  prob- 
able cause  caused  the  plaintiff's  ship  to 
be  arrested  for  necessaries  supplied  by 
H.  under  a  warrant  from  a  county 
court,  and  to  be  detained  until  the  pror 
ceedings  in  the  court  were  determined 
and  the  ship  released : 


ffdd,  on  demurrer  (by  Blaekbam  and 
Archibald,  JJ.;  Qnain,  J.  disMnting), 
that  it  appeared  by  reasonable  intend- 
ment that  the  proceedinffs  were  deter- 
mined in  the  plaintiff's  nvor,  and  that 
the  '  declaration  was  therefore  good. 
£/Bdmay  y  McAndnw.  126 


MARINE  INSURANCE. 
Bee  Inbukanct,  Mauhx. 


MARRIED  WOMEN. 

1.  A  married  woman  having  separate 
estate,  and  having  under  her  marria^ 
settlement  a  power  of  appointment  m 
the  event  of  her  dying  in  tne  lifetime  of 
her  husband,  made-  a  will  with  the  as- 
sent of  her  husband,  and  survived  her 
husband: 

Hdd^  that  though  the  will  passed  the 
separate  estate,  it  did  not  execute  the 
power  of  appointment,  nor  pass  pro- 
pertv  acquir^  by  the  wife  after  the 
death  of  her  husband : 

2.  Hdd,  that  the  death  of  a  husband  ope- 
rates as  a  revocation  of  his  assent  to 
the  will  of  his  wife.  NobU  y.  W^ 
lock.     '  872 

Bee  Husband  axd  Wit*,  100, 
PowEE,  686. 


MARSHALLING  ASSETS. 

Bee  AnmBALTT,  S60l 
Chabok,  488. 
LiXN,  604. 
Stookboldebs,  566. 


MERGER. 
Bee  Chahgb,  488. 

MINES. 
Bee  Injunction,  725. 
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MISAPPROPRIATION. 
See  Ckdonal  Lav^  883. 


MISTAKE. 

1.  By  a  deed  of  the  year  1868,  lands  were 
conveyed  to  trnstees  on  the  usual  trusts 
for  sale.  The  trnstees  were  unable  to 
find  a  deed  of  1819,  through  which  the 
conveying  parties  to  the  deed  of  1858 
derived  their  title;  and  put  up  the 
lands  for  sale  by  auction  under  a  condi- 
tion that  the  title  should  commence 
with  the  deed  of  1858,  and  that  no 
earlier  title  should  be  called  for  except 
at  the  purchaser's  expense.  The  lands 
were  sold  at  the  auction, 'the  object  of 
the  condition  being  explained  m  the 
auction  room.  A  suit  to  restrain  com- 
pletion was  instituted  by  one  of  the 
cettuu  que  trust  against  the  trustees 
and  the  purchaser.  Some  time  after 
the  institution  of  the  suit,  the  deed  of 
1819  was  found: 

MM  (affinning  the  decision  of  Ma- 
lins,  V.C.),  that  this  condition  was  cal- 
culated to  depreciate  the  property  at 
the  auction,  and  was  Inserted  without 
any  reasonable  ground : 

2.  Sdd,  that  the  court  would,  at  the  suit 
of  a  cestui  que  trtuiy  restrain  the  pur- 
chaser from  completing  the  sale : 

8.  Heid  (reversing  the  decision  of  Malins, 
V.C.),  that  the  smallness  of  the  interest 
of  the  plaintiff,  and  the  fact  that  she 
was  an  infant,  and  that  the  suit  might 
have  been  instituted  on  other  mo- 
tives, were  not  reasons  afaiust  granting 
an  injunction  to  restrain  completion. 
Dance  v.  Goldinffham,  461 


MORTGAGE. 

1.  A  testator,  who  was  entitled  to  an  estate 
subject  to  a  mortgage,  devised  part  of 
it  for  the  benefit  of  his  widow  for  life, 
and  the  remainder  to  his  residuary  de- 
visee, and  bequeathed  his  personal 
estate  subject  to  debts,  and  directed 
that  the  deficiency  should  be  charged 
on  his  residuary  real  estate . 
Held,  that  no  contrary  or  other  inten- 


tion was  shown  within  the  meaning  of 
Locke  King^s  Act,  so  as  to  exonerate 
the  widow's  life  interest  firom  keeping 
down  a /proportionate  part  of  the  inter- 
est on  the  mortgage.  SackviUe  v. 
Bmyth,  784,  786  m>U, 

Bee  Bona  Fmx,  642. 
Fixtures,  562. 


MORTGAGE,  EQUITABLE. 
See  Lien,  482. 


MUTUALITY, 
See  Agreement,  180, 184  mU. 


NEGLIGENCE. 

1:  The  plaintiff  was  a  passenger  on  the 
defenaants*  railway  from  A.  to  B. ; 
while  the  train,  was  passing  through  B. 
station  the  compan^s  servants  called 
out  the  name  of  the  station,  and  shortly 
afterwards  the  train  stopped.  The  car- 
riage in  which  the  plaintiff  traveled 
stopped  a  little  way  oeyond  the  plat- 
form, and  several  carriages  and  the  en- 
gine, which  were  in  front  of  that  car- 
riage, stopped  at  some  distance  from 
the  platform.  The  plaintiff,  who  was 
well  acquainted  with  the  station,  in 
alighting  from  the  carriage  was  thrown 
down  and  injured  in  consequence  of  the 
train  being  backed  into  the  station  for 
the  purpose  of  bringing  the  carriages 
alongsiae  the  pliitform.  A  very  short 
interval  elapsea  between  the  time  that 
the  train  stopped  and  the  time  it  was 
backed  into  the  station : 

Eddy  that  there  was  no  evidence  of 
negligence,  on  the  part  of  the  company 
to  render  them  liable  to  an  action.  Lewie 
y.  London,  etc.,  RaUwayCO'  119 

2.  The  Reguktion  of  Railways  Act,  1868, 
s.  22,  enacts  that  "  every  company 
shall  provide,  and  maintain  in  good 
working  order,  in  every  train  work^  by 
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it  which  curies  padsengers,  and  trayeU 
more  than  twenty  miles  without  stop- 
ping," means  of  communication  between 
the  passengers  and  the  servants  of  the 
company  in  charge  of  the  train : 

Hddy  that  the  section  applies  to  every 
passenger  train  which  is  intended  to 
travel  more  than  twenty  miles  without 
stopping. 

8.  In  an  action  for  personal  injuries, 
brought  against  a  railway  company  by 
a  passenger  in  a  train  which  was  with- 
in the  meaning  of  the  act,  it  appeared 
that  there  were  no  such  means  of  com- 
munication as  were  prescribed  by  the 
act ;  it  also  appeared  that  the  adoption 
of  such  means  of  communication  had 
been  recommended  by  the  Board  of 
Trade  and  that  they  were  in  &ct 
adopted  and  used  by  other  railway  com- 
panies, and  also  by  the  defendants 
themselves  in  other  trains.  Some  evi- 
dence was  also  given  that  if  such  means 
of  communication  had  existed,  the  ac- 
cident might  have  been  prevented : 

Hdd,  that  in  determining  whetlfer,  in 
the  case  of  a  passenger  train  intended 
to  run  more  than  twenty  miles  without 
stopping,  the  company  was  guilty  of 
negligence  in  not  providing  means  of 
communication  between  the  passengers 
and  the  company's  servants,  the  provis- 
ion contained  in  s.  22  of  the  R<^ulation 
of  Railways  Act,  1868,  was  to  oe  taken 
into  account. 

4.  Qucere,  whether  this  would  be  so  in  the 
case  of  a  train  not  intended  to  run 
twenty  miles  without  stopping.  Ma- 
mirea  v.  Lanc<Mhir$,  etc.  267 

6.  Where  a  railway  company,  in  executing 
works  authorized  by  their  statutory 
powers,  took  insufficient  precautions  to 
secure  the  safety  of  an  adjoining  house, 
the  court  granted  an  injunction  to  re- 
strain the  negligent  exercise  of  their 
powers,  and  appointed  a  surveyor  to 
report  what  was  necessary  to  secure 
the  plaintiffs'  premises;  and  the  com- 
pany having  complied  with  the  requi- 
sitions of  the  surveyor,  the  court  granted 
an  inquiry  as  to  damages. 

6.  A  railway  company  is  bound  to  exer- 
cise the  power  given  to  it  in  derogation 
of  individual  rights  with  moderation 
and  discretion,  and  not  negligently. 
Biscoe  V.  Great  Eatiem  Railway  Co.    680 


See  AxsmATioir,  492. 
Bona  Fidk,  642. 
Dbvibb,  509. 
GuARAimr,  430,  4S2  ttoU. 


NOTICE   TO   TERMINATE    AGREE- 

MENT. 

See  Fbavds,  SrAnnz  of,  287. 


NUISANCE. 
See  Cbdonal  Law,  827. 


ONUS  PROBANDI. 

1.  In  a  cause  of  damage  the  defendant^ 
by  their  pleading,  msAe  no  charge  of 
negligence  against  the  plaintiffs,  but  de> 
nied  generaUy  the  averments  in  the 
petition,  and  pleaded  inevitable  aoci* 
dent: 

Hdd,  that  the  pUdnti^  ought  to  be 
gin.     TheBenmore^  368 

See  Criminal  Law,  98. 
Fraud,  591. 


PARENT   AND  CHILD. 
See  IxFAxn,  889. 


PAROL  AGREEMENT. 
See  Specific  Performancb,  829. 


PAROL  EVIDENCE. 

See  Admiralty,  221. 
Gift,  449. 
Will,  479. 
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PART  PERFORMANCE. 
See  CoEPOKAnoN,  298. 


PARTIES. 

See  ExxouTOES  and  Administrators,  646. 
Husband  and  Wife,  100. 


PARTNERSHIP. 

1.  By  a  partnership  deed  it  was  stipa- 
lated  that  A.  and  B.  should  be  part- 
ners in  the  profits  of  the  business,  the 
capital  of  which  belonged  to  A. ;  and 
that  on  the  death  of  A.  the  partner- 
ship should  be  dissolved,  and  B/s  share 
of  profits  should  thenceforth  belong  to 
A.'s  representatives,  and  that  bis  repre- 
sentatives should  thenceforth  carry  on 
the  business,  and  that  B.  should  receive 
from  them  his  share  of  the  profits  up 
to  A.'s  death.  A  died  during  the  part- 
nership, having  appointed  B.  his  exec- 
utor. B.  carried  on  the  trade  for  four- 
teen months,  and  then  filed  a  petition 
for  liquidation.  Part  of  the  stock-in- 
trade  which  existed  at  A.'s  death  still 
remained  in  specie,  but  the  gpreater  part 
had  been  disposed  of  by  B.  in  the  course 
of  the  business,  and  fresh  stock-in-trade 
bought  by  him : 

Held  (affirming  the  decision  of  Mr. 
Registrar  Pepys),  that  the  partnership 
deed  had  not  the  effect  of  converting 
the  stock-in-trade  into  separate  estate 
of  A.,  but  that  so  much  of  the  present 
assets  as  had  been  in  existence  at  A.'s 
death  was  applicable  as  joint  estate 
to  pay  the  joint  creditors  of  the  firm, 
and  so  much  as  had  been  bought  since 
A.'s  death  was  applicable  as  separate 
estate-  of  B. : 

2.  Hddy  also,  that  the  previous  decision 
in  this  case  had  concluded  the  question 
of  the  court  in  which  the  joint  estate 
was  to  be  administered,  and  that  it 
could  not  be  reopened.  Ez  parte  Mor- 
ley.  621 

\  Where  a  partnership  is  determined 
prematurely,  if  the  incoming  partner 
has  paid  a  premium  he  is  in  all  cases 
entitled  to  nave  a  proportionate  part 


of  the  premium  returned,  except,  first, 
»  where  there  has  been  actual  or  implied 
release  or  waiver  of  the  right  to  it ;  or, 
secondlv,  where  there  has  been  actual 
or  implied  release  of  the  ris'ht  to  be  a 
partner,  including  such  a  deliberate  and 
serious  breach  of  the  partnership  con- 
tract as  may  be  considered  equivalent  to 
a  repudiation  of  it  altogether. 

4.  Mere  conduct  entitling  the  other  part- 
ner to  a  dissolution  is  not  sufficient,  in- 
asmuch as  this  court  does  not  fine  for 
immorality  or  even  dishonesty  in  the 
abstract     WUeony.  JohnaUme,         617 


PARTY  WALL. 

1.  A  wall  may  be  a  party  wall  to  such 
heie^ht  as  it  oelongs  in  common  to  two 
buildings,  and  oease  to  be  a  party  wall 
for  the  rest  of  its  height 

2.  The  Bristol  Improvement  Act,  1840, 
enacts  that  no  opening  shall  be  made 
in  any  party  waU  except  for  communi- 
cation from  one  building  to  another. 
The  plaintiff  had  a  house,  one  wall  of 
which  was  to  the  height  of  the  first 
story  a  party  wall  between  the  plain- 
tiff's house  and  a  building  belone ing 
to  the  defendants,  but  above  that  height 
had  ancient  windows  opening  to  the 
external  air.  The  plaintiff  pulled  down 
his  house,  and  proposed  to  rebuild  it 
with  windows  in  the  same  position  as 
before.  Before  doing  this,  he  g^ve 
notice  to  the  defendants,  under  the  act, 
that  the  wall,  which  he  described  as  a 
part^  wall,  was  out  of  repair,  and  a 
certificate  of  two  surveyors  was  ziven 
directing  the  party  wall  to  be  rebuilt 
at  the  jomt  expense  of  the  plaintiff  and 
defendants.  The  defendants  afterwards 
proceeded  to  erect  a  building  which 
would  obstruct  the  light  coming  to  the 
ancient  windows  of  the  plaintiff: 

Held,  (affirming  the  decision  of  Ma- 
lins,  y.C),  that  the  wall  above  the  de- 
fendants' building  was  not  a  party  wall, 
and  that  the  plaintiff  was  not  precluded 
from  making  windows  in  it;  and  an 
injunction  was  granted,  restraining  the 
defendants  from  obstructing  his  ancient 
lights. 

3.  The  plaintiff  obtained  an  ex  parte  in- 
junction upon  the  filing  of  the  bill ; 
but  no  mention  was  made  in  the  bill, 
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or  in  the  affidayit  in  Bapport  of  the 
motion,  of  the  notice  to  pml  down  the 
wall,  or  the  certificate  of  tne  surveyors : 
Held^  that  inasmuch  as  theee  fiicts 
were  only  important  as  raising  a  point 
of  law,  based  on  an  unreasonable  con- 
struction of  the  act,  they  were  not  ma- 
terial facts  and  the  plaintiff  was  justified 
in  omitting  them.     WuUm  y,  Arnold. 

572 

See  KsGUGKNGx,  GSO,  636  note. 


PAYMENT. 
Su  Stookholders,  748. 


PENALTY. 

1.  A  company  Incorporated  by  Act  of 
Parliament  for  malang  a  dock  agreed 
with  a  landowner  to  purchase  a  piece 
of  hind  for  £4,000,  of  which  £2,000  was 
to  be  paid  at  once,  and  the  remaining 
£2,000  on  a  fiiture  day  named  in  the 
agreement,  with  a  proyision  that  if  the 
whole  of  the  £2,000  and  interest  was 
not  paid  off  by  that  day,  in  which  re- 
spect time  was  to  be  of  the  eeeence 

•  of  the  contract,  the  vendors  might  re- 
possess the  land  as  of  their  former  es- 
tate, without  any  obligation  to  repay 
any  part  of  the  purchase  money. 

Mdd,  (affirmins  the  dedHion  of  the 
master  of  the  rolls),  that  this  stipulation 
was  in  the  nature  of  a  penalty,  from 
which  the  company  was  entitled  to  be 
relieved  on  payment  of  the  balance  of 
the  purchase-money,  with  interest 

2.  Per  Jamss,  L.J.  Semble,  that  if,  on 
the  true  construction  of  the  agreement, 
this  stipulation  had  not  been  merely  in 
the  nature  of  a  penalty,  it  would  have 
been  void  as  tUird  tnree,  DagenharrCe 
Trust.  618 

8e6  C&DCXNAL  Law,  98., 


PERFORMANCE. 

86e  Lien,  482. 
Sale,  273. 
Vendor  and  Vendee,  286. 


PERSONAL  ESTATE. 

1.  When  a  will  contains  an  absolute  trust 
for  the  conversion  of  land,  and,  by  rea- 
son of  the  failure  of  the  limitations  of 
the  proceeds  contained  in  the  will,  the 
testator^s  heir  takes  the  nndispoeed-of 
interest,  he  takes  it  as  money,  and  on 
his  death  probate  duty  is  payable  upon 
it,  althou^  the  land  still  remains  un- 
sold. « 

2.  C.  J.  B.  by  his  will  directed  his  real 
estate  to  be  converted,  and  the  proceeds, 
with  his  personalty,  to  be  hela  in  trust 
for  the  payment  of  debts  and  legacies, 
and,  as  to  the  residue,  on  certain  trusts 
which  £uled.  The  testator^s  heiress, 
M.  B.,  became,  by  reason  of  the  fiulure 
of  the  last-mentioned  trusts,  entitled  to 
the  proceeds  of  the  real  estate.  She 
died  under  twenty-one,  and  at  the  time 
of  her  death  the  real  estate  was  unsold : 

^e^,  that  the  interest  which  M.  B. 
took  as  heiress  of  0.  J.  B.  was  taken  by 
her  as  money,  and  that  probate  duty 
was  payable  by  her  administrator  in  re* 
spect  of  it.  Attorney  Oeneral  v.  Lo- 
moi.  809 


PLEADING. 

8$e  Fraud,  442. 

MALidoua  PRosBcuTioir,  126. 


PLEDGE. 

See  Bill  or  Ladino,  771. 
Stockholders,  813. 


POWER. 

1.  A  trustee  executed  a  settlement  declar- 
ing trusts  of  a  sum  of  X2,000  belong- 
ing to  the  settlor  (a  married  woman), 
which  sum  was  thereby  untruly  recited 
to  be  in  his  hands,  upon  the  udth  of  a 
promise  by  the  married  woman  to  pay 
the  sum  to  him  out  of  her  separate 
estate.    The  sum  was  never  paid : 

Hddf  that  neither  the  trustee  of  the 
settlement,  nor  a  volunteer  under  it» 
could  enforce  the  promise. 


QTDIX 
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2.  B.  being  trustee  of  shares  in  an  unlim- 
ited company  for  Mrs.  F.,  a  married 
woman,  joined  with  Mr.  and  Mrs.  F.  in 
a  deed  whereby  the  shares  were  assi^- 
ed  to  L.  upon  trust  for  Mrs.  F.  during 
her  life  for  her  separate  use,  and  after 
her  death  as  she  should  by  deed  or 
will  aupoint  Shortly  afterwards  Mr. 
F.  diea,  and  snbeequently  R.  transferred 
the  shiures  to  Mrs.  F.,  who  executed  the 
deed  of  transfer: 

Held,  that  the  deed  of  transfer  was  an 
exercise  in  favor  of  Mr&  F.  of  the  power 
of  appointment  reserved  to  her.  Mor- 
Ur  V.  Tommtui.  686 

See  Trust  and  Trustees,  624,  629, 

110^845 


PRECATORY  TRUSTS. 
See  Trusts  and  Trustees,  845. 


PRESUMPTION. 
See  Cruoxal  Law,  98. 


PRINCIPAL  AND  AGENT. 

1.  In  order  to  constitute  a  valid  defence 
within  the  rule  in  George  v.  ClageU  (7 
T.  R.,  869),  the  plea  should  show  that 
the  contract  was  made  by  a  person  whom 
the  plaintiff  had  intrusted  with  the  pos- 
session of  the  goods,  that  that  person 
sold  them  as  his  own  goods  in  his  own 
name  as  principal  with  the  authority  of 
the  plaintiff,  that  the  defendant  dealt 
with  him  as,  and  believed  him  to  be,  the 

Principal  in  the  transaction,  and  that 
efore  the  defendant  was  undeceived  in 
that  respect  the  set-off  accrued. 

2.  It  is  not  necessary  in  such  a  plea,  to 
negative  "means  of  knowledge,''  that 
the  seller  was  dealing  as  an  agent. 

8.  To  a  count  for  goods  sold  and  deliv- 
ered, the  defendants  pleaded,  that  the 
foods  were  sold  and  delivered  to  them 
y  S.,  then  being  the  agent  of  the 
plaintiffs  and  intrusted  by  them  with 
the  possession  of  the  goods  as  appa- 
rent owner  thereof;  that  S.  sold  the 
goods  in  his  own  name  and  as  his  own 
goods  with  the  consent  of  the  plaintiffs ; 

7  Eng.  Rep,]  112 


that,  at  the  time  of  the  sale,  the  defen- 
dants believed  S.  to  be  the  o¥mer  of 
the  goods,  and  did  not  know  that  the 
plaintii&  were  the  owners  of  or  inter- 
ested therein,  or  that  S.  was  aeent; 
and  that»  before  the  defendants  knew 
that  the  plaintiffs  were  the  owners  of 
the  goods  or  that  S.  was  agent  in  the 
sale  thereof,  S.  became  indebted  to  the 
defendants,  <kc.,  claiming  a  set-off 

Replication,  that,  before  the  sale  by 
S.,  the  defendants  had  the  means  of 
knowing  that  he  was  merely  apparent 
owner  of  the  eooda  and  that  the  same 
were  intrusted  to  him  as  agent,  and 
that  S.  was  agent,  and  as  such  sold  the 
goods  to  the  defendants : 

Held,  that  the  plea  was  good,  and 
the  replication  no  answer  to  it.  Borrie$ 
V.  Imperial  Ottoman  Bank,  188 

See  Brokers^  478. 


PRINCIPAL  AND  SURETY. 

See  Bill  of  Lading,  771. 

GuAHAMTT.  226,  480,  482  w^. 
Lien,  482. 


PRIVILEGED  COMMUNICATION. 

1.  A  claimant,  who  deposed  that  "obsta- 
cles having  arisen  in  granting  a  second 
lease,  one  only  was  granted,"  was  asked 
on  cross-examination,  whether  the  ob- 
stacles were  su£ffested  by  him  to  his 
solicitor,  or  by  his  solicitor  to  him : 

Held,  not  bound  to  answer,  though 
the  communication  was  before  any  liti- 
gation was  In  contemplation. 

2.  The  bill  of  costs  delivered  in  the  same 
matter  also  held  to  be  privileged.  Tur- 
ton  V.  Barber,  852 


PRIORITY. 
See  Corporations,  629. 

Q 

QUIA  TIMET. 
See  Fraud,  699. 
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RAILWAY  COBiPANT. 

See  CoRFORATioif,  408. 

EmNEMT  Domain,  782,  786  noU. 
CRimirAL  Law,  827. 
Nkouoknoi,  119,  267,  680. 
Wat,  738. 


BAPE. 
Bee  CBDoirAL  Law,  820. 


RATIFICATION. 
» 
See  CoRFOEATioif,  298. 
F&AVD,  442. 


REAL  ESTATE. 

1.  When  deemed  oonveited  into  personal 
estate.    Attorney  Gensral  y.  ZomoM, 

309 


RE-ENTRY. 
See  Landlord  and  Tsvant,  147. 


REMAINDER. 

See  EsTOPPKL,  111. 

Teust  and  Trustbbs,  798. 


RENT. 

1.  A  testator  seised  in  fee  devised  real 
estate  by  a  will  dated  before  the  Appor- 
tlonment  Act,  1870,  and  confirmed  by  a 
codicil  dated  after  the  act: 

Held,  that  the  rents  were  apportionable 
between  the  executor  and  the  devisee. 

2.  Semble,   that   the  resolt   would  have 


'been  the  same  without  the  oodidL     Cb- 
pran  v.  Capnm.  822 

See  Landlord  and  Tsnant,  147. 


RENUNCLATION. 
See  ExEcuTORB  and  ADmNunLATORB,  84C 


RES  ADJUDICATA. 

See  Corporation,  629. 

Trust  and  Trustkbs,  798. 
Unborn  Childrrn,  624, 629  note. 


RESALE. 
See  MiBTAKi,  461. 


RESCISSION. 

See  Salb,  278. 

Vrndor  and  Ybndkx,  236. 


RESIDENCE. 
See  Lex  Lom  Doiocmi,  692. 


REVIYOR. 

1.  Where  a  sole  plaintiff  dies  after  his  pe> 
tition  for  rehearing  is  before  the  conrt 
of  appeal  in  chancery,  the  suit  can  be 
revived  on  an  original  motion  before 
the  court  of  appeal  Chadyfick  v. 
Chadwick,  478 


REVOCATION. 

See  Arbttration,  492. 
Married  Women,  872. 
Will,  841. 
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SALE. 

1.  The  defendants  in  October,  1870,  con- 
tracted to  sell  to  the  plaintiff  2,000 
tons  of  iron,  **  delivery  in  monthly  quan- 
tities [of  1661  tons]  over  1871,  or  sooner 
if  reqnired,"  payment  by  four  months' 
acceptance  from  the  10th  of  the  month 
following  dellYery.  In  January,  1871, 
101  tons  were  delivered,  but  the  plain- 
tiffs did  not  then  demand  the  delivery 
of  the  balance  of  the  monthly  quantity. 
In  February,  1871,  and  at  several  peri- 
ods between  that  date  and  December, 
1871,  the  plaintifis  requested  the  defen- 
dants to  lorbear  from  delivery  of  more 
iron  under  the  contract,  and  the  defen- 
dants accordingly  only  made  partial 
deliveries  durin^i;  the  several  months  of 
1871  up  to  and  including  November. 
In  December  the  plaintiffs  required  de- 
livery of  the  residue  of  the  whole  2,000 
tons,  and,  upon  the  defendants'  refusal, 
brought  an  action  for  non-delivery: 

Held  (by  Kelly,  C.B.,  and  Pigott,  B., 
Martin,  B.,  dissenting),  that  the  plain- 
tiffis  having  themselves  requested  the  de- 
fendants to  forbear  from  delivery  dur- 
ing the  several  months  of  1871  up  to 
November,  could  not  require  delivery  of 
the  residue  of  the  whole  2,000  tons  in 
December,  and  were  therefore  not  en- 
titled to  recover : 

2.  By  Martin,  B.,  first,  that  the  oris^nal 
contract  had  not  been  put  an  end  to  by 
the  plaintiffia'  application  to  the  defen- 
dants not  to  deliver  full  monthly  quan- 
tities between  February  and  November, 
1871,  and  that  the  defendants  were 
bound  to  deliver  the  whole  2,000  tons 
under  their  contract;  and  secondly, 
that  the  proper  measure  of  danuiges 
was  the  difference  between  the  con- 
tract and  market  prices  in  December, 
1 871,  when  the  defendants  refused  to  de- 
liver the  iron.     Tyers  v.  HoMndaU,  etc 

278 

See  Mist/kb,  461. 

Trust  and  Trustees,  624,  629  note. 
Yevdor  AMD  Yekdse,  236. 


SALVAGE. 
See  Admiraltt,  304,  866. 


SATISFACTION. 
See  ADVAHOEiaNT,  891,  406  note. 


SEAL. 

See  GORFORATIOK,  298. 


SERVICE. 

1.  Substituted  service  of  copy  of  bill  al- 
lowed on  the  medical  ofiicer  of  the 
asylum  in  which  a  defendant  of  unsound 
mind,  but  not  so  found  by  inquisition, 
had  been  placed,  on  an  affidavit  that  the 
medical  officer  refused  to  allow  any 

Eerson  to  see  the  defendant  or  to  serve 
im  with  legal  papers.    JiaineY.  Wilson. 

690 

2.  When  substituted  confers  Jurisdiction. 

424 


SET-OFF. 

See  Bill  of  Lading,  20. 

Principal  and  Agent,  815. 


SETTLEMENT. 

See  Fraud,  720. 

Husband  and  Wife,  188. 


SfflPPING. 
Ses  Admiraltt. 


SPECIFIC  PERFORMANCR 

1.  A  shipowner  of  Hamburg  made,  at 
Hamburg,  an  agreement  with  a  domi- 
ciled Englishman  for  the  sale  to  the 
Englishman  of  a  Hamburg  ship  when- 
ever she  might  return  from  the  voyage 
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on  which  she  Uien  wac  The  ship  re- 
turned and  was  by  the  owner  ordered 
to  proceed  to  Snnderland.  The  master 
of  the  ship,  who  was  authorized  by 
the  shipowner  to  act  as  his  arent  in  the 
sale,  refused  to  deliver  the  ship  except 
on  certain  terms.  The  purchaser  filed 
a  bill  against  the  owner  and  the  master 
for  specific  performance.  He  obtained 
leave  to  snbstitate  service  on  the  mas- 
ter for  the  owner,  and  moved  for  an 
injunction  to  restrain  the  defendants 
from  removing  the  ship  out  of  the  juris- 
diction : 

Udd,  that  substituted  service  on  the 
master  was  effectual  and  proper : 

2.  Hdd^  that  the  court  had  jurisdiction  to 
restrain  the  defendants  from  removing 
the  ship,  and  injunction  granted.  Hart 
V.  Heraig,  424 

8.  Plaintiff,  the  owner  of  six  leasehold 
houses,  agreed  in  writing  to  let  one  of 
them,  numbered  787,  to  a  tradesman, 
the  agreement  saying  nothing  about 
a  restrictive  covenant.  On  the  same 
day  he  also  agreed  to  let  another  of 
the  houses,  numbered  736,  to  a  grocer, 
and  as  he  (plaintiff)  alleged,  agreed 
with  him  that  the  business  of  a  grocer 
should  not  be  carried  on  in  any  of  the 
other  five  houses.  Afterwards  he  con- 
tracted to  seU  the  house  No.  737  and  a 
third  house,  numbel'ed  739,  to  O.  T., 
also  a  grocer,  and  the  agreement,  which 
was  in  writing  and  (kited  the  6th  of 
July,  1870,  contained  nothing  about  a 
restrictive  covenant,  but  an  underlease 
was  prepared  and  engrossed  which  did 
contain  a  covenant  that  the  premises 
should  not  be  used  for  a  grocer's  busi- 
nesa  An  appointment  was  made  for 
the  execution  of  the  underlease  and 
counterpart  on  a  certain  day;  but  on 
the  previous  evening,  G.  T.  died  sud- 
denly, intestate.  It  was  stated,  but  on 
the  plaintiff's  evidence  only,  that  after 
the  written  agreement  of  the  6th  of 
July,  and  before  G.  T.'s  death,  G.  T. 
verbally  agreed  to  the  insertion  of  the 
restriction,  and  there  was  other  evi- 
dence that  he  was  prepared  to  execute 
a  counterpart  of  the  engrossment.  It 
havinff  been  shown  that  the  insertion 
of  such  a  restriction  would  considerably 
diminish  the  value  of  the  property : 

Held,  that  the  defendant,  the  adminis- 
trator of  the  intestate,  could  not  be 
compelled  to  execute  a  counterpart  of  a 
lease  containing  such  a  restriction. 


4.  The  written  aCTeement  of  the  6th  of 
July  stipulated  that  the  property 
should  be  bought "  su'bject  to  tne  exist- 
ing tenancies.  The  plaintiff  alleged 
that  on  the  6th  of  July  the  lessee  of  the 
house  No.  737  was  under  an  agreement 
to  consent  to  a  restrictive  covenanty  aad 
in  proof  of  this  the  counterpart  of  a 
lease,  bearing  date  the  day  More  the 
agreement  of  the  6th  of  July,  was  pro- 
duced, containing  such  a  covenant  It 
having  been  shown  that  the  lease  was 
antedated  and  was  not  in  fact  ezecated 
till  after  the  6th  of  July,  1870 : 

Heid,  that  the  administrate  was  not 
by  this  clause  bound  to  execute  the 
counterpart  of  a  lease  containing  the 
restriction. 

6.  Circmnstanoes  under  which  acceptance 
of  a  verbal  alteration  in  a  written 
agreement  will  not  b«  infiured.  &Mi- 
Ungy,  ThomoM,  829 

8e$  CoEPORATioif,  898. 
iNJWcrriON,  725. 
Insukangk,  Mjuums,  8^ 
MmAKX,  461. 


STATUTE. 
iSw  Cbdomal  Lav,  827. 


STATUTE  OF  FRAUDS. 
See  Feauds,  Statutk  or. 

STOCK   TRANSFER  OF. 
See  STocKHOLDma. 


STOCK  BROKERS. 
Su  BaoKxas,  478. 

STOCKHOLDERS. 

1.  M.  consented  at  the  request  of  the 
secretary  of  the  C.  Company,  to  be- 
come the  purchaser  of  shares   in  the 


DTDBZ. 


893 


W.  Company.  The  Bharee  were  pur- 
chased oy  him  for  the  C.  Company, 
from  which  he  receiyed  £16  for  him- 
self. He  never  paid  anything  for  these 
eharea,  the  money  beinff  piud  by  the 
C.  Company  on  whose  behalf  he  had 
purchased  them.  M.  executed  transfers 
of  the  shares  to  the  C.  Company  (at 
the  written  desire  of  the  secretiuy  of 
that  company),  and  took  no  iorther 
trouble  in  the  matter.  The  C.  Com- 
pany was  ordered  to  be  wonnd  np. 
The  W.  Company  was  wonnd  np  yoI- 
nntarily,  under  the  direction  of  the 
court  There  were  pecuniary  transac- 
tions between  the  two  companies.  The 
W.  Company  made  a  call  on  M.  In  re- 
spect of  his  shares.  The  shares  were 
declared  forfeited  for  non-payment  of 
calls.  M.  afterwards  explained  all  that 
had  been  done,  and  the  W.  directors. 
In  consideration  of  his  transferring  to 
them  all  his  riffhts  and  interests  in  the 
shares,  released  him  from  all  liability  to 
them.  M.  took  out  a  summons  for  the 
purpose  of  compelling  the  C.  Company 
to  indemnify  him  agamst  any  demands 
tiiat  might  De  made  on  him  by,  or  on 
account  of,  the  W.  Company: 

MM,  that  this  was  a  mere  case  of 
trustee  and  eeUui  que  trntt,  aud  that 
M.  was  entitled  to  the  indemnity. 

2.  Where  a  company  is  being  yoluntarily 
wound-  up  unaer  the  authority  of  the 
court,  the  liquidators  cannot  recognize 
the  release  of  one  of  its  contributories, 
declared  by  a  deed  of  the  directors, 
without  first  obtainiuj?  the  sanction  of 
the  court    Jamet  y.  May,  86 

8.  The  plaintiff,  a  holder  of  cerUdn  shares 
in  a  limited  company,  transferred  them 
to  the  defendant,  who  transferred  them 
to  M.  The  company  was  ordered  to 
be  wound  up,  and  a  call  of  £40  a  share 
was  made  on  the  coutributories  in 
class  A,  being  the  existing  members, 
amonfi^st  whom  M.  was  placed;  these, 
including  M.,  being  unable  to  pay,  the 
plaintiff  and  defendant  were  placed 
upon  the  list  of  contributories  in  class 
B,  as  past  members,  under  s.  38  of  the 
Companies  Act,  1862,  and  were  ordered 
in  March,  1869,  to  pay  a  call  of  £40  per 
share.  The  defendant  had  executed  a 
deed  of  inspectorship  under  s.  192  of 
the  Bankruptcy  Act,  1861,  which  was 
duly  registered  in  December,  1867. 
The  liquidators  of  the  company  proved 
for  the  amount  of  calls  against  the  de- 


fendant's estate,  but  no  part  was  paid ; 
and  the  plaintiff,  having  paid  a  sum  In 
compromise  of  the  money  remaining 
due  on  the  shares,  sued  the  defendant 
for  the  amount: 

Held,  that  the  defendant  was  liable  to 
indemnify  the  plaintiff  against  <^s 
made  after  the  defendant  had  transfer- 
red his  interest  to  M.;  and  that  the 
claim  of  the  pUintiff  was  not  proveable 
under  s.  168  of  the  Bankruptcy  Act, 
1861,  and  the  defendantfs  deed  therefore 
afforded  no  defense.  XeQoek  v.  Mi- 
thov0n,  72 

4.  The  plaintiff  sold  on  the  Stock  Ex- 
change fifteen  shares  in  a  limited  com- 
pany.  They  were  bought  by  a  broker 
as  agent  for  a  firm  of  Scotch  brokers, 
whose  names  appeared  as  purchasers 
in  the  boufi^ht  and  sold  notes.  The 
broker  furnished  the  name  of  W.  K.  as 
transferee,  a  transfer  was  executed  to 
W.  K.,  and  he  was  registered  as  owner. 
About  two  years  afterwards  an  order 
was  made  to  wind  up  the  company, 
and  it  being  found  that  W.  K.  was  an 
infant,  the  pudntiff 's  name  was  restored 
to  the  register.  The  plaintiff  thereupon 
filed  this  bill  against  me  Scoteh  brokers 
for  indemnity.  The  brokers  showed 
by  their  answer  that  the  shares  had 
been  purchased  along  with  seventy-five 
others,  in  consequence  of  separate  in- 
structions from  D.,  J.,  and  a.  respec- 
tively, to  purchase  for  them  respec- 
tively thirty  shares,  and  that  all  the 
ninety  shares  had  been  transferred  to 
W.  K.,  and  had  not  been  appropriated 
between  the  purchasers.  The  bill  hav- 
ing been  amended  by  making  the  pur- 
chasers parties.  Bacon,  Y.C,  made  a 
decree  against  D.,  J.,  and  S.  for  them  to 
indemnify  the  plaintiff  from  all  liability 
upon  the  fifteen  shares  which  he  had 
sold,  thus  making  them  jointly  and 
severally  liable  to  the  plidntiff 's  whole 
demand : 

Held,  on  appeal  by  D.,  that  the  plain- 
tiff was  entitled  to  indenmify,  but  that 
the  decree  ought  to  be  varied  so  as  to 
make  D.,  J.,  and  S.  only  liable  sever- 
ally, each  for  one-third  of  the  liability 
on  the  plaintiff's  shares.  Broton  v. 
Block.  489 

6.  S.  recovered  judgment  against  a  rail- 
way company,  sued  out  an  elegit,  and 
delivered  it  to  the  sheriff,  who  found 
that  the  company  were  possessed  of  the 
railway,  which  was  in  the  occupation 
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of  another  company  nnder  a  working 
agreement  The  writ  was  duly  regis- 
tered. After  this  a  scheme  of  arrange- 
ment was  confirmed  by  the  court,  which 
scheme  authorized  the  company  to  cre- 
ate certain  amounts  of  debenture  A 
stock  and  debenture  B  stock.  Deben- 
ture A  stock  was  to  be  applied,  first,  in 
payment  of  the  mortgage  debentures  of 
the  company,  and  certain  costs;  the 
stock  applied  to  those  purposes  haying 
priority  in  payment  of  interest  over  the 
residue  of  that  stock,  which  residue  was 
to  be  applied  in  paying  unpaid  ven- 
dors of  land.  Debenture  B  stock  was 
to  be  applied  in  papng  off  debentures 
which  were  not  mortgages  on  the 
undortakiog,  and  other  debts.  The 
income  of  the  company  was  to  be 
applied — (1)  In  payins^  rent-charges 
granted  to  vendors  of  land.  (2)  In 
payment  of  the  interest  on  preferred 
debenture  A  stock.  (8)  In  payment 
of  the  intere3t  on  the  residue  of  that 
stock.  (4)  In  payment  of  interest  on 
debenture  B  stock.  (5^  In  payment 
of  dividends  to  shareholaers : 

ffeldf  by  the  master  of  the  rolls,  that 
S.  was  entitled  to  take  debenture  B 
stock  in  satisfaction  of  his  judgment, 
but  had  no  higher  right  S:  appealed, 
contending  that  he  was  not  bound  by 
the  scheme,  and  had  a  charge  on  the 
income  in  priority  to  the  A  and  B 
stocks,  by  whomsoever  held ;  for  that 
the  priority  of  those  unpaid  vendors 
and  mortgagees  who  had  accepted  pay- 
ments in  those  stocks  had  been  lost  by 
extinguishment  of  their  former  secu- 
rities: 


6.  ffeldf  on  appeal,  that  S.  was  not  bound 
by  the  scheme,  but  that  as  it  did  not 
lessen  his  rights,  neither  did  it  increase 
them ;  that  he  therefore  was  not  enti- 
tled to  such  priority  as  he  claimed;  but 
that,  subject  to  the  rights  of  unpaid 
vendors,  the  income  must,  in  the  first 
place,  to  an  amount  equal  to  that  of  the 
principal,  interest,  and  costs  due  to 
vendors  of  land  who  had  accepted 
payment  in  A  debenture  stock,  and  of 
the  principal,  interest,  and  costs  duo  to 
holders  of  debenture  mortgages  issued 
before  the  filing  of  the  sheriff's  return, 
be  applied  according  to  the  scheme. 
Stevens  v.  Mid-Hants  Railway.  556 

7.  The  25th  section  of  the  Companies  Act, 
1867,   has  no.t  altered  the    law    with 


regard  to  the  question  of  what  is  a  good 
payment  for  shares. 

8.  The  memorandum  of  association  of  a 
company  formed  for  the  purpose  of  pur- 
chasing and  carrying  on  tne  business 
of  C.  was  Bubscrioed  by  him  for  2,500 
shares,  which  were  of  £1  each.  It  was 
also  subscribed  by  other  persons,  by 
which  the  number  taken  amounted  to 
6,265  out  of  a  total  capital  of  7,500 
shares ;  and  the  company  could  only 
issue  fresh  shares  by  special  resolution. 
The  articles  of  association  stated  that 
an  agreement  had  been  prepared  be- 
tween G.  and  the  company  for  the  sale 
of  the  business  to  the  latter  for  £5,000, 
of  which  one-half  was  to  be  in  fully 
paid-up  shares  of  the  company.  This 
agreement  was  executed  shortly  after 
the  registration  of  the  memorandum 
and  articles  of  association,  and  was 
filed  with  the  Registrar  of  Joint  Stock 
Companies.  As  oetween  C.  and  the 
company,  the  shares  for  which  he 
signed  the  memorandum  were  treated 
as  being  the  fully  paid-up  shares  which 
he  took  as  part  of  the  purchase-money, 
and  he  was  debited  in  the  books  with 
£2,600  due  on  the  shares,  and  credited 
with  £5,000  as  the  price  of  the  busi- 
ness: 

Held,  that  C.  was  entitled  to  treat 
the  shares  for  which  he  subscribed  the 
memorandum  as  the  same  shares  as 
those  for  which  he  sold  his  business,  and 
that  the  shares  were  paid  for  in  cash 
within  the  meaning  of  the  26th  section 
of  the  act  of  1867.    CoaUs's  Case       748 

9.  Where  a  person  claiming  shares  under 
a  legal  title  applies  under  sect  35  of 
the  Companies  Act,  1862,  to  have  the 
register  of  a  company  rectified,  the  court 
has  jurisdiction  to  decide  a  question  of 
title  between  him  and  another  person 
claiming  to  be  entitled  to  the  shares, 
but  has  no  jurisdiction  to  order  costs  to 
be  paid  by  such  third  party.  Nor  {setn- 
bU)  has  the  court  jurisdiction  to  make 
an  order  under  that  section  where  the 
title  of  the  applicant  is  equitable  only. 

10.  Where  the  owner  of  shares  borrows 
money  and  deposits  with  the  lender  cer- 
tificates of  his  shares,  and  also  transfers 
thereof  signed  by  him,  but  with  the  date 
and  name  of  the  transferee  left  blank, 
the  lender  has  implied  power  to  fill  up 
the  blanks,  and  the  transfers  will  pass 
the  legal  interest  if  the  articles  of  aa3o> 
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elation  do  not  require  a  deed;  other- 
wise only  an  equitable  interest. 


11.  Where  the  articles  of  association  of  a 
company  permit  a  transfer  of  shares  to 
be  made  oy  "instrument  in  writing," 
it  is  not  necessary  that  the  transfer 
should  be  by  deed,  even  although  the 
uniform  practice  of  the  company  may 
have  been  to  require  one. 

12.  Upon  the  occasion  of  a  loan  being 
made  by  C.  to  F.,  the  chairman  of  the 
T.  Company,  F.  deposited  with  C.  shares 
in  various  companies  (including  some 
in  the  T.  Company),  and  transfers  there- 
of, with  the  date  and  the  name  of  the 
transferee  left  blank.  C.  afterwards  de- 
posited the  shares  in  the  T.  Company, 
and  the  transfers  thereof,  with  B.  by 
way  of  security  for  a  debt  Subse- 
quently F.,  being  about  to  pay  off  his 
loan,  was  informed  by  C.  that  he  had 
pledged  the  T.  shares,but  did  not  insist 
on  me  share  certificates  and  transfers 
being  delivered  up  before  payment  was 
made.  S.  afterwards  filled  up  the 
blanks  in  the  transfers,  and  sent  them 
to  the  company  for  registration;  but 
the  company  having  received  notice 
from  F.  that  he  disputed  the  validity 
of  the  transfers,  refused  to  register  them. 
S.  applied  to  the  court  under  sect.  85 
of  the  Companies  Act,  1862,  to  rectify 
the  register  oy  inserting  the  name  of  S. 
for  that  of  F.  The  articles  of  associa- 
tion of  the  company  permitted  trans- 
fers to  be  made  oy  instrument  in  writ- 
ing, but  the  company  had  always 
required  transfers  to  be  by  deed : 

lleld,  that  the  transfers,  although 
not  good  as  deeds,  were  valid  instru- 
ments in  writing  within  the  meaning  of 
the  articles  of  association,  and  conferred 
on  S.  a  good  title  to  the  shares  at  law 
as  well  as  in  equity ;  that  S.  was  en- 
titled to  have  his  name  on  the  register; 
that  the  court  had  jurisdiction  to  de- 
cide the  question  oi  title  between  S. 
and  F.  (who  had  been  served),  but  had 
no  jurisdiction  to  order  F.  to  pay  the 
costs;  and  that  the  company,  having 
chosen  to  side  with  their  chairmaif,  who 
was  in  the  wrong,  must  pay  the  costs 
of  the  application.     £x  parte  Oargent, 

818 


18.  Remedy  to  compel  transfer  of  stock. 

681,  585  noU, 


14.  Bights  as  to  election  of  directors. 

681,  686  noU. 

See  CosPOEATiONS,  629. 

Illegal  Agkbimxnt,  117«  119  naU, 


SUPPORT. 
See  Nbgxjgience,  680,  686  note. 


SURETY. 
See  Fresqifal  and  Suaxtt. 

SURVIVOR. 
See  Pabtnxk,  621. 


TENAIIT  BY  CURTESY. 
See  Estoppel,  111. 


TENDER. 
See  Sale,  278. 

VXNDOE  AND  VeNDEB,  286. 


TERMINATION  OF  AGREEMENT. 

1.  When  a  contract  may  be  terminated 
by  notice  and  when  not.  492 


TITLE. 

See  Eminent  Dohain,  782,  786  note. 
Fraud,  668. 
Vendor  and  Vendee,  286. 


TRADE  MARK. 

1.  An  injunction  to  restrain  the  use  by 
the  defendants  upon  their  trade  label 
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of  the  term  "  Nooriahiiif;  Stoat,"  which  I 
the  plaintiff  had  preyioualy  used,  re- 
fbaed,  on  the  groond  that "  Nonriehing^ 
was  a   mere    English  word  denoting 
quality.    BaggeU  y.  FlmdUUtr,  658 


TRUST  AND  TRUSTEES. 

1.  A  testator  devised  a  freehold  estate 
npon  trust  for  his  daughter  for  life,  re- 
mainder to  her  husband  for  life,  and 
after  the  death  of  the  survivor  upon 
trust  to  sell  and  stand  possessed  of  the 

Proceeds  for  all  the  children  of  his 
auehter  who  should  be  living  at  the 
deaUi  of  the  survivor  of  the  (uughter 
and  her  husband,  and  who  should  attain 
twenty-one,  and  also  the  issue  then  liv- 
ing, and  who  should  attain  twenty-one, 
of  any  child  or  children  of  the  testator^s 
daughter  who  should  havd  previously 
died. 

The  testator's  daughter  had  six  chil- 
dren living,  all  over  twenty-one,  and 
one  of  them  had  two  infant  diildren : 

Hdd,  that  an  order  for  sale  under  the 
Settled  Estates  Act,  made  with  the 
concurrence  of  the  testator's  daughter 
and  her  husband,  and  the  trustee  for 
sale  and  five  of  the  children,  was  not 
invalid  by  reason  of  the  non-concur- 
rence of  the  infant  children : 

2.  Hddf  also,  that  the  trustee  being  before 
the  court,  it  was  unnecessary  to  have 
the  concurrence  of  any  of  the  cetUuia  que 
truit    Matter  of  SlruWs  Tnuta. 

624,  629  note. 

8.  After  an  administration  decree  has 
been  made  all  powers  of  management 
of  the  estate  which  may  be  vested  in 
trustees  are  subject  to  the  control  of 
th»  court ;  and  the  judge  who  exercises 
such  control  must  be  persoually  satis- 
fied of  the  propriety  of  the  course  pro- 
posed to  be  adopted  by  the  trustees. 

4.  Trustees  having  power  to  invest  cer- 
tain moneys  belonging  to  a  testator's 
estate  at  their  discretion,  and  having 
also  power  to  continue  or  change  secu- 
rities from  time  to  time  as  to  the  major- 
ity should  seem  meet,  applied  to  the 
court  in  a  suit  for  the  administration 
of  the  trust  estate  for  liberty  to  invest 
the  moneys  in  and  to  convert  securi- 
ties into  American   funds  or  railway 


fltocln.    Infants  were  interested  in  the 
trust  estate: 

ffdd,  that  if  the  trustees  had  the  dis- 
cretion they  churned  (which  was  doubt- 
ful), the  court  ought  not.  In  a  case 
where  infants  were  interested,  to  per- 
mit them  to  exercise  that  discretion  in 
the  way  they  proposed.  BetktU  y. 
Ahroham.  649 

6.  A  testator,  by  will  dated  in  1827,  de- 
vised his  estate  to  trustees  and  their 
heirs  upon  trust  that  they  and  their 
heirs  should  stand  seised  of  the  same 
during  the  life  of  W.  C,  and  also  until 
the  whole  of  the  testator's  debts  and 
the  legacies  thereinafter  mentioned 
were  paid,  upon  trust  to  set  and  let 
the  same  and  apply  the  rents  and 
yearly  profits,  and  the  value  of  what- 
ever timber  oiifffat  be  oonadered  at  its 
best  growth,  from  time  to  time,  in 
discharge  of  his  debts  until  they  were 
paid;  then  upon  further  trust  to  apply 
the  rents  and  yearly  profits  from  time 
to  time  until  three  legacies  were  pidd, 
and  from  thenceforth  to  pay  the  rents 
and  yearly  profits  to  W.  C.  and  his  as- 
signs dunng  his  life.  And  from  and 
immediately  after  the  decease  of  W.  C. 
and  the  payment  of  the  debts  and 
legacies  and  all  expenses  incurred  by 
the  trustees,  the  testator  devised  the 
estate  to  the  heirs  of  the  body  of  W.  C, 
and  for  default  of  such  issue,  to  his  own 
right  heirsw  In  1880  the  trustees,  by 
d^  reciting  that  the  debts  and  lega- 
cies were  paid,  conveyed  the  estate  to 
W.  C.  for  his  life.  W.  C.  shortly  after- 
wards suffered  a  common  recovery, 
and  then  mortgaged  the  estate  in  fee 
to  W.  W.  C.  and  W.  afterwards  filed  a 
bill  against  the  heir  of  the  surviving 
trustee  and  against  the  eldest  son  of 
W.  C.  praying  for  a  declaration  that  W. 
C.  took  an  equitable  estate  tail  under 
the  will,  and  for  a  conveyance  of  the 
legal  fee  to  W.  The  son  put  in  an  an- 
swer submitting  that  W.  C.  took  only 
an  equitable  life  estate,  and  that  the 
conveyance  by  the  trustee  in  1830  was 
a  breach  of  trust,  and  asking  for  a  dec- 
laration to  that  effect.  A  decree  was 
made  without  any  declaration,  direct- 
ing the  heir  of  the  trustee  to  convey  his 
estate  under  the  ^lill  to  W.,  subject  to 
W.  C.'s  equity  of  redemption,  and  was 
enrolled.  After  the  death  of  W.  C.  his 
eldest  son  filed  his  bill  against  W.  to 
recover  the  estate,  on  the  ground  that 
the  limitation  to  the  heirs  of  the  body 
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of  W.  G.  was  »  contingent  remainder, 
and  that  the  trustees  had  committed  a 
breach  of  trust  in  conveying  so  as  to 
enable  W.  C.  to  destroy  it  by  the  re- 
ooTery.  W.  by  answer  insisted  on  the 
enrolled  decree  as  an  ac^udication  on 
the  question : 

Held,  that  the  trustees  took  a  legal 

fee  under  the  will;  that  the  rule  in 

Shellei^s   CaaCf  therefore,  applied,  and 

that  W.  C.  acquired  a  good  equitable  fee 

.    by  the  recovery. 

6.  A  general  devise  to  trustees  and  their 
heirs  under  a  will,  the  purposes  of 
which  require  them  to  have  some  legal 
estate  of  freehold,  prima  facie  gives 
the  fee,  and  it  lies  on  the  parties  al- 
leging that  they  take  a  less  estate  to 
show  what  less  estate  will  serve  the 
purpose: 

7.  Held,  also,  that  the  trust  to  set  and  let, 
which  could  not  be  confined  to  an  au- 
thority to  let  from  year  to  year,  and 
the  direction  as  to  the  timber,  were 
grounds  for  not  cutting  down  this 
estate: 

8.  Held,  further,  that  assuming  the  trus- 
tees not  to  have  taken  the  lee,  the  es- 
tate for  the  life  of  W.  C,  which  In  that 
view  of  the  case  was  in  1830  their 
only  estate,  was  held  in  trust  for  W.  C. 
only,  and  not  upon  any  implied  trust 
to  preserve  contingent  remainders; 
and  that  they  were  justified  in  con- 
veying to  W.  C,  though  their  doing 
so  enabled  him  to  destroy  the  contin- 
gent remainders : 

9.  Held,  further,  that  as  the  plaintiff  had 
not  asked  to  be  dismissed  from  the 
suit  instituted  by  W.  and  W.  C,  but 
had  raised  the  question  of  construction 
in  that  suit,  he  was  bound  by  the  de- 
cree, the  direction  in  which  to  the 
trustee  to  convey  his  estate  was  a  de- 
cision that  he  had  an  estate,  and  that 
the  trustees  had  taken  the  fee  under 
the  win     CoUier  v.  Walters.  798 

10.  Testator  appointed  his  wife  sole  execu- 
trix, and  leik  to  her  all  his  property, 
landed  and  personal,  of  every  descrip- 
tion, for  her  sole  use  and  benefit,  in  the 
full  confidence  that  she  would  so  dispose 
of  it  amongst  all  their  children,  during 
her  lifetime  and  at  her  decease,  doing 
equal  justice  to  all  of  them : 

Held,  that  the  wife  took  a  life  interest, 

7  Eng.  Rep.]  113 


with  a  power  of  appointment  amongst 
the  children  as  she  might  think  fit. 
Cumiek  V.  Tucker.  846 

See  ExEoirroas  avd  AdmzmistbatorSi  844. 

IlVFANTS,  889. 

Insurance,  Lira,  841. 
Mistake,  461. 
PowiE,  636. 
Stockholdbes,  86. 


ULTRA  VIRES. 
Bee  GoEFOKATioNs,  41,  408,  629. 

PXNALTT,  618. 


1. 


UNBORN  CHILDREN. 

When  barred  by  adjudication. 

624,  629  note. 


UNDUE  INFLUENCE. 
/6^Feaud,  442. 


USAGE. 

■ 

See  AGRKxiCBirr,  186, 
Custom,  708. 


VARIANCE. 
See  Feaud,  442. 


VENDOR  AND  PURCHASER. 

1.  The  defendant,  in  March,  1868  (as  sur- 
viving devisee  in  trust),  sold  by  auction 
to  the  plaintiff's  testator  land  and  tolls 
(lots  8  and  4)  under  certain  conditions. 
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CoD<fitkm  t  prarided  tliat  the  Tendon  ' 
were  to  delirer  to  the  porchaMr  «■  ah-  • 
tAneX  of  title  witfaiii  eeren  dajs  from  ' 
thtf!  Mle,  the  porduMer  was  to  make  hU 
objectioBft     and     requLiitioos    withtii 
tveotj-ooe  days  of  the  delirerj  of  the 
abetnct,  and  all  objectioiiB  and  requki-  . 
tioDS  not  made  within  that  time  were  to 
be  taken  to  be  vaired;  "and  in  caae 
anj  parcfaaeer  shall  make  an j  objection 
or  requisition  on  the  title  of  the  re^iee- 
tive  lots  which  the  rendurs  shall  be  nn- 
willing  or  nnable  to  answer  or  comply  ' 
with,  the  yendors  reserre  to  themselres 
the  option,  notwithstanding  they  may  , 
hare  attempted  to  answer  or  comply 
with  Boch  oDJections  or  requisitions,  or  , 
may  have  {Mully  done  so,  at  any  time  to 
rescind  the  contract  for  aale  of  the  lot  or  . 
lota,  in  respect  of  which  sncfa  objections  | 
or  reqnisitions  shall  be  made,  opon  re- ; 
paying  or  tendering  to  such  purchaser 
or  purchasers  the  depooit  money,  with- 
out interest,  costs,  or  expenses,  in  foil  of 
all  claims  or  demands  for  the  inyestiga- 
tion  of  title  or  otherwise." 

An  abstract  was  delivered,  on  which 
the  purchaser  made  and  insisted  on  two 
objections,  of  which  one  (as  to  lot  8) 
was  friToloos,  and  the  other  (as  to  lot 
4)  was  an  objection  as  to  Quantity,  in 
respect  of  which  he  was,  under  another 
condition,  only  entitled  to  compensation, 
which  was  offered. 

The  defendant  thereupon,  on  the  24th 
of  July,  filed  a  bill  in  chancery  for 
specific  performance,  and  the  purchaser 
on  the  2'ld  of  September  put  in  an  an- 
swer, in  which  he  reiterated  his  objec- 
tions, and  also  objected  to  complete  on 
the  ground  of  certain  transactions  af- 
fecting^ lot  4  which  had  not  been  dia- 
closed  by  the  abstract. 

These  transactions  were  known  to 
the  vendor  at  the  time  of  the  sale,  and 
were  intentionally,  but  bona  fide  omlU^ 
from  the  abstract,  as  it  was  supposed 
they  did  not  affect  the  title.  The  con- 
tents of  the  deeds  relating  to  these 
transactions  were  first  communicated  to 
the  plaintiff  by  an  affidavit,  made  by 
the  defendant  in  this  action  under  an 
order  for  discovery ;  but  the  deeds  were 

{jreviously  known  to  his  attorney,  who 
lad  been  a  clerk  in  the  ofiice  where  they 
were  prepared. 

On  the  2d  of  December  the  pur- 
chaser died ;  on  the  26th  of  January, 
1869,  the  vendor's  solicitor  wrote  to  tlie 
solicitor  of  the  purchaser  requesting  par- 
ticulars of  tl^e  probate  of  his  will ;  and 


OB  the  12th  d  Frimaiy  &e 

(the  BOW  diifiiat) 

tcaitioB  to 

maOy  leauaded  the 

<lered  the  depoot. 

Aa  order  waamade  m  the  i 
the  dcfesdaiit,  the  plaiBtiff  ib 
sfaoold  rrvire  it  or  t^t  the  bill  shonkl 
be  Hjaiiii—wil  withoBt  ooala^  mmd  the 
Bot  being  rerired,  the  bill 


In  an  actioB  brought  by  the 
tiff  against  the  defiendant  for  not  de- 
dodngagood  title,  and  far  frawdnlwitiy 
representing  that  he  had  and  wvbU 
deduce  a  good  title,  the  arbttntor,  to 
whom  the  fmdm  were  i timed,  hnring 
negatiyedfrand: 

HM,  by  the' court  below  (KcUr.  C. 
B.,  lUrtin,  R,  and  CleaabT,  &:  Bran- 
well,  B.  dissenting),  that  the 
was  entitled  to  rescind, 
broogfat: 


2.  Beldhy  the  Coml  of  Exd^qner 
ber  (BLMJkbnm,  Keating,  BRtt» 
bald  and  Honyman,  JJ..  Grove,  J.,  dis- 
senting), that  the  defendant  had,  by 
filing  lua  bill  elected  not  to  rescind  oa 
any  of  the  original  objection^  bat  that 
the  third  condition  i4>p]ied  to  all  oljce- 
tions  to  the  title  whether  i^^iearine  on 
the  abstract  or  not;  that  the  defendant 
was,  therefore,  entitled  to  rescind  on  ac- 
count of  the  objectioB  as  to  lot  4  raised 
by  the  answer,  and  founded  on  the 
transacticms  which  were  omitted  from 
the  abstoact;  and  that  the  delay  from 
the  filing  of  the  answer  on  the  2Sd  oi 
September,  1S68,  to  the  12th  of  Feb- 
ruary,  1669,  was  not  unreasonable. 


3.  Quart  whether,  if  an  action  had  been 
brought  against  the  defendant  for  breach 
of  his  contract  to  deliver  a  true  abstract, 
the  plaintiff  could,  under  the  circam- 
stancee,  have  recovered  substantial 
dalbages.      Oray  v.  Fowitr.  236 


See  BoifA  Fmc,  642. 
FnAun,  66& 
MuTAKX,  46L 


VIS  MAJOR. 
Bee  Inbu&ancv,  Mauxk,  200r 
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WAIVER. 


Bee  EXXOUTOBS  and  APlUNiaTRATOBS,  646. 

Sale,  278. 

VbNDOB  Ain>  Pu&CHASBB,  286. 


WAR. 
Bee  Insuravok,  Masins,  200. 


WAY. 

1.  A  railway  oompany  takin?  land  coin< 
pulsorily  oontracted  to  make  commimi- 
cations  by  level  crossings  between  two 
severed  portions  of  an  estate.  The 
estate  then  consisted  of  marsh  or  mud 
land,  and  was  subject  to  a  statutory 
prohibition  against  being  built  upon. 
The  prohibition  having  been  afterwards 
removed,  and  the  land  becoming  appli- 
cable for  building  purposes : 

Heldf  that  a  right  of  way  over,  under, 
or  across  a  railway  was  prima  faeU 
general,  and  not  restricted  to  purposes 
to  which  the  land  was  applicable  at  the 
time  the  ri^ht  arose,  and  the  right  be- 
ing unrestricted  in  terms  gave  the  own- 
ers and  occupiers  of  the  land  the  use  of 
the  level  crossings  for  all  purposes 
connected  with  houses  or  buildings 
subsequently  erected  or  to  be  erected  on 
the  estate,  but  not  so  as  to  obstruct  the 
proper  working  of  the  railway.  United 
Zand  Co.  v.  Greai  Eastern  HaUway,  788 


WIDOW. 

Bee  DowsB,  784,  786  noU. 
Elbotion,  604,  616  note. 


'  WILL. 

1.  The  word  "children"  used  in  a  will 
prifAA/cune  means  legitimate  children, 
and  no  otlief  meaning  can  be  given  to 
it  by   any   conjectural  application  of 


other  words  found  in  the  will  and  sup- 
posed to  show  the  testetor's  intention ; 
therd  must  be  clear  evidence  of  that 
intention  in  the  will  itself  to  establish 
another  application  of  the  word. 

2.  There  may  be  a  gift  to  living  illegitim  ate 
children  as  a  class,  if  the  words  used  by 
the  testator  clearly  show  that  such  chil- 
dren were  intended  to  be  the  objecte 
of  his  bounty. 

8.  But  whether  any  such  gift  to  future 
illegitimate  children  can  take  efifect  ? 
QiuereT 

4.  If  there  is  a  gift  to  "  children"  as  a 
class,  the  law,  if  there  is  nothing  in 
the  will  clearly  to  show  a  contrary  in- 
tention, will  apply  the  gift  to  legitimate 
children  only. 

6.  A  testetor  possessed  of  leasehold  es- 
tates spoke  in  his  wiU  of  J.  C.  as  his 
"  son-in-law,"  and  devised  these  estates 
to  trustees  for  the  use  of  his  "  daugh- 
ter Mary,  the  wife  of  J.  C,"  for  her 
life,  for  her  sole  and  separate  use,  inde- 
pendent of  the  debts  or  control  of  "  her 
present  or  any  after-taken  husband," 
and  in  several  places  in  his  will  men- 
tioned J.  C.  and  his  daughter  Mary  in 
the  same  terms.  After  ner  death,  and 
if  she  made  no  specific  appointment, 
the  trustees  were  to  stand  possessed  of 
the  leaseholds  in  trust  for  "  the  child  if 
only  one,  or  all  the  children  if  more 
than  one,  of  my  said  daughter  M.  C." 
....  "  But  if  there  shall  not  be  any 
child  of  my  said  daughter  M.  C."  then 
over.  There  were  children  of  the 
union  of  J.  C.  and  Mary  born  and  liv- 
ing before  the  testetoi^s  decease,  and 
treated  by  him  as  his  grandchildren, 
but  that  union  was  not  a  lawful  mar- 
riage, J.  C.  having  been  formerly  the 
husband  of  Sarah  Ann,  the  sister  of 
Mary,  and  having  (with  the  knowledge 
and  assent  of  the  testator)  gone  through 
the  ceremony  of  marriage  with  Mary 
after  Sarah  Ann's  death: — 

Heldj  that  there  was  here  a  sufficient 
designation  of  the  children  of  Mary  as 
the  mtended  objecte  of  the  testetor's 
bounty,  and  that  his  gift  to  them  was 
valid.    Hill  v.  Crook.  1,  20  noU, 

6.  In  order  to  rebut  the  presumption  of 
revocation  arising  from  a  will  which 
was  in  a  testator's  possession  not  being 
found  after  his  death,  evidence   was 
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produced  of  decUnitioDs  by  the  testator 
showing  an  intention  to  adhere  to  the 
will.  The  court  held  that  evidence  of 
declarations  of  an  intention  not  to  ad- 
here to  the  will,  produced  by  the  op- 
ponents of  the  will,  was  admissible  to 
contradict  the  evidence  of  adherence, 
whatever  might  be  the  form  of  words 
in  which  such  intention  was  expressed  ; 
and  therefore  that  a  declaration  by  the 
testator  that  he  had  burnt  his  will  was 
admissible,  not  as  evidence  of  the  fact 
of  destruction,  but  as  evidence  of  in- 
tention.   Keen  v.  Keen.  841 

7.  Residuary  gift  in  trust  for  "  my  nephews 
and  nieces  Uving,  and  the  issue,  if  any, 
of  my  nephews  and  nieces  dead  before 
me."  Tne  testator  never  had  any 
nephew  or  niece  of  his  own,  nor  had 
he  any  brother  or  sister  living  when 
he  msde  his  will : 

Held  (affirming  the  decision  of  the 
master  of  the  roUs),  that  the  nephews 
and  nieces  of  the  testator  s  wife  took 
under  the  gift»  and  that  evidence  of 
circumstances  making  it  improbable 
that  the  testator  intended  to  benefit 
them,  but  not  tending  to  show  that  any 
other  class  was  intended,  was  inadmis- 
sible.    JSherraU  v.  Mountfard.  479 

8.  A  testator  gave  a  fund  to  his  wife  for 
life,  then  to  his  daughter  (a  married 
woman)  for  life,  and  Stter  her  death  to 
her  children  who  being  sons  should  at- 
tiun  the  age  of  twenty-one,  or  being 
daughters  attain  that  age  or  marry,  and 
if  none,  then  to  certain  persons  by 
name.  By  a  codicil  he  directed  that  if 
his  daughter  should  be  living  at  the 
expiration  of  five  years  from  tne  death 
of  his  wife,  and  should  not  then  have 
had  any  child  or  children,  the  fund 
should  be  at  once  divided  between  the 
ulterior  takers,  as  if  his  daughter  were 
dead  without  children.  The  daughter's 
first  child  was  born  five  years  and  six 
months  after  the  death  of  the  testator*s 
widow; 

Jleld  (affirming  the  decision  of  Wick- 
ens,  Y.C.),  that  as  the  daughter  had  a 
child  in  ventre  sa  mire  within  five  years 
after  the  death  of  the  widow  the  gift 
over  had  not  taken  effects  Pearce  v. 
CarringUm.  507 

9.  A  testator  having  power  to  charge  real 
estates  did,  by  deed,  charge  them  with 
the  payment,  after  the  deaths  of  himself 
and  his  wife,  of  £6,000  and  interest,  to 
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trustees  upon  such  trusts  as  he  shoold 
by  will  appoint.  By  his  will  he  di- 
rected that  the  £6,000  and  interett 
should  form  part  of  his  residuary  per* 
Bonal  estate,  and  directed  the  residue 
to'  be  invested  in  the  purchase  of  land, 
of  which  the  trustees  were  to  accumu- 
late the  rents  in  a  manner  which  in 
part  was  void  under  the  Thdltumm  Act : 
Rdd  (affirming  the  decision  of  the 
master  of  the  rolls),  that  that  part  of  the 
interest  as  to  which  the  directions  to 
accumulate  were  void  went  to  the  next 
of  kin  of  the  testator,  and  did  not  sink 
into  the  estates  on  which  it  was  charged, 
or  g^  to  his  heir.    Sinwums  v.  PUL  614 

10.  A  testator  gave  his  interest  in  lease- 
hold property  in  Wales 'to  trustees  to 

lay  half  of  the  rents  to  his  son  H.  for 
life,  or  until  his  bankruptcy  or  insol- 
vency, and  after  his  decease  or  bank* 
ruptcy  or  insolvency  to  pay  the  same 
for  the  benefit  of  all  or  any  of  his  chil- 
dren as  he  should  appoint,  and  in  default 
of  appointment  to  pay  the  same  for  the 
benent  of  all  the  children  eoually.  H. 
carried  on  buaness  at  Adelaide,  S.A., 
for  some  years,  and  while  residing  there 
filed,  in  July,  1868,  a  declaration  in  in- 
solvency. He,  after  obtaining  his  cer- 
tificate m  December,  1864,  returned  to 
England.  He  had  five  children,  one 
being  born  after  the  date  of  the  insol- 
vency. There  was  a  g^ft  for  the  benefit 
of  another  son,  F.,  and  his  children  in 
similar  terms  of  the  remaining  half  of 
the  rents, .and  there  was  a  proviso  in 
the  will,  that  if  at  the  death  of  the  tes- 
tator's wife  F.  or  H.,  or  the  issue  of 
either  who  should  be  dead,  should  be- 
come entitled  in  possession  to  other  es- 
tates, called  De  Coetlogan,  he  or  they 
should  take  no  part  of  uie  rents  of  the 
leasehold  property,  but  that  the  other 
son,  or  his  issue,  should  take  the  whole 
of  such  rents.  The  testator's  widow 
died  in  1866,  and  thereupon  F.  became 
entitled  to  the  De  Coetlog^  estates : 

Heldf  that  the  gift  over  took  effect  on 
the  declaration  of  insolvency ;  that  Uie 
power  of  appointment  was  unaffected  by 
the  insolvency,  and  that  it  was  subsist- 
ing ;  and  that  on  the  death  of  ttie 
widow  new  trusts  affecting  the  entirety 
of  the  rents  arose,  which,  subject  to  H/s 
power  of  appointment,  were  for  the 
benefit  of  his  five  children.  Matter  of 
AylwiWu  Trwt*,  698,  604  note, 

11.  When  legecy  is  cumulative.  672 
Bee  Advancement,  891,  406  not€. 
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See  Chasox,  488,  848. 
Charitt,  696. 
Estoppel,  111. 

EzSOUTOaS  AND  AoimnBTKATOBS,  846. 
Fraud,  691. 
LxGAOT,  681,  691. 
Lxz  Looi  DoMionJi.  692. 
Marritbd  Womkn,  372. 
MoRTQAOK,  784,  786  note. 
Trust  amd  Trubtub,  798,  846. 
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"  Adyanoe  or  pay,"  891 

**  Credit  of  from  six  to  eight  weeks,"  186 
"  Money  due  at  my  decease"  includes 

unliquidated  damages,  691 

"  Nephews  and  nieces,"  479 

"  Restnunt  of  princes,"  200 

Quantity  and  quality  unknown,"  22 1 
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